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ZCCtfSfSatl^. 


I.  Of  Accessaries  in  general* 

[27  Eliz.  c  2.] 
II.  Of  Accessaries  before  the  FacL 
[57  G.  8.  c.  127.] 

III,  Of  Accessaries  after  the  Fact. 

IV.  Haw  Accessaries  to  be  proceeded  against. 

[7G.4.   C.64.  — 7  &8G.4.  c.29.    c,SO.  — 9G.4. 
cSl.] 
V.  Receivers  of  Stolen  Goods. 
[7  8cBG.  4.  c.  29.] 

I.  £>f  Sltttsffiatit^  in  gemraf. 

AN  accessary  {quasi  accedent  ad  culpam)  is  be  who  is  not  the  Acceasaty, 
chief  actor  in  the  offence,  nor  present  at  its  performancey  ^^'^ 
but  is  some  way  concerned  therein,  either  before  or  after  the  fact 
committed.    4  Blac.  Com,  35. 

In  the  highest  capital  offence,  namely,  high  treason,  there  are  In  ti«Hon,  no 
no  accessaries,  neither  before  nor  after;  for  all  consenters,  aiders,  «ccMB«riei. 
abettors,  and  knowing  receivers  and  comforters  of  traitors  are 
principals.     1  Hale,  61 S. 

But  yet  as  to  the  course  of  proceeding,  it  hath  been  and  indeed 
ought  to  be  the  course,  that  those  who  did  actually  commit  the 
very  fact  of  treason  should  be  first  tried,  before  those  that  are 
principals  in  the  second  degree;  because  otherwise  this  incon« 
venience  might  follow,  that  the  principals  in  the  second  degree 
might  be  convicted,  and  yet  the  principals  in  the  first  degree  may 
be  acquitted,  which  would  be  absurd.    1  Hale,  613* 
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SiCCe^fiGiV^  {in  general).     [Criminal 

So  in  cases  that  are  criminal,  but  under  the  degree  of  felony, 
there  are  no  accessaries ;  for  ail  the  accessaries  before  are  in  the 
same  degree  as  principals ;  and  accessaries  q/lery  by  receiving  the 
offenders,  cannot  be  in  law  under  any  penalties,  as  accessaries, 
unless  the  acts  of  parliament,  that  induce  those  penalties,  do  ex- 
pressly extend  to  receivers  or  comforters,  as  some  do.  1  Hale^ 
613.     4  Blac,  Com.  36.    (See  also^o^^,  p.  9.) 

Therefore  the  business  of  this  title  of  accessary  refers  only  to 
Jelonietf  whether  by  the  common  law,  or  by  act  of  parliament. 

Concerning  which,  Ld.  Coke  observes,  generally,  that  when  an 
offence  is  felony,  either  by  the  common  law,  or  by  statute,  all 
accessaries  both  before,  and  afler,  are  incidentally  included* 
3  Inst.  59. 

But  as  to  felonies  by  act  of  parliament,  Ld.  Hale  distinguishes 
thereupon  as  follows  ;  regularly  (he  says)  if  an  act  of  parliament 
enacts  an  offence  to  be  felony,  though  it  mention  nothing  of 
accessaries  before  or  after,  yet  virtually  and  consequently  those 
that  counsel  or  command  the  offence,  are  accessaries  before;  and 
those  that  knowingly  receive  the  offender,  are  accessaries  after. 
1  Hale,  613. 

But  if  the  act  of  parliament,  that  makes  the  felony,  in  express 
terms  comprehend  accessaries  before,  and  make  no  mention  of 
accessaries  after,  namely,  receivers  or  comforters,  there  it  seems 
there  can  be  no  accessaries  after;  for  the  expression  of  pro- 
curers, counsellors,  abettors,  all  which  import  accessaries  before, 
makes  it  evident,  that  the  law-makers  did  not  intend  to  include 
accessaries  after,  which  is  an  offence  of  a  lower  degree  than 
accessaries  before.     1  Hale,  614. 

Yet,  says  Mr.  Hawkins,  I  take  it  to  be  settled  at  this  day,  that, 
in  these  and  all  other  cases,  where  a  statute  makes  any  offence 
treason  or  felony,  it  involves  the  receiver  of  the  offender  in  tlie 
same  guilt  with  himself,  in  the  same  manner  as  in  treason  or 
felony  at  common  law,  unless  there  be  an  express  provision  to 
the  contrary.  2  Haw.  c.  29.  $  14. 

And  although  it  be  generally  true,  that  an  act  of  parliament, 
creating  a  felony,  renders,  consequentially,  accessaries  before  and 
after  within  the  same  penalty,  yet  the  special  penning  of  the  act 
sometimes  varies  the  case.     1  Hale,  614. 

Thus  the  statute  of  27  Eliz.  c,  2.  makes  the  coming  in  of  a 
Jesuit  treason,  the  receiving  or  relieving  of  him  felony,  the  con- 
tributing of  money  to  his  relief  a  preemunire.  So  that  acts  of 
parliament  may  diversify  the  offences  of  accessary  or  principal, 
according  to  the  various  penning  thereof,  and  so  have  done  in 
many  cases.    1  Hale^  615. 

Lord  Coke  and  Mr.  J.  Foster  considered  the  word  command  as 
comprehending  all  those  who  incite,  procure,  set  on,  or  stir  up,  any 
other  to  do  the  fact.    2  East*s  P.  C.  641. 

Also  a  statute,  excluding  the  principals  from  the  benefit  of 
clergy,  doth  not  thereby  exclude  the  accessaries  before  or  after ; 
neither  doth  a  statute,  excluding  the  accessaries,  thereby  exclude 
the  principals.    2  Hato.  c.  33.  §  26* 

Although  benefit  of  clergy  is  now  abolished,  this  passage  has 
been  nevertheless  retained,  to  point  out  that  a  criminal  statute 
may  apply  to  a  principal,  or  to  an  accessary,  exclusively.  (See 
next  pegCi  and  also  p.  9*) 
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IL  £>f  j9ne00arte0  tefoi:e  ti^  ifact. 

An  accessary  before  ike  Jad  committed,  is  he  that,  being  absent  Accetsuy 
al  the  time  of  thejeloni/  committed,  doth  yet  procure,  counsel,  com-  before* 
moMdj  or  abet,  another  to  commit  a  felony  • 

Being  absent  a/  the  time  of  Ike  felony  committed."]     For  if  he  be  Prtncipal  in 
present,  he  \a  not  an  accessary,  but  a  principal.  ^^  degree. 

So,  if  diTcrs  come  to  commit  an  unlanrful  act,  and  be  present  at 
the  tame  of  the  felony  committed,  though  one  of  them  only  doth 
it,  tbey  are  all  principals.     Holers  Sum,  215. 

Provided  it  be  committed  in  the  prosecution  of  the  unlawful 
purpose,  for  the  effecting  whereof  the  parties  were  combined. 
1  Russ,  24. 

So,  if  homicide  be  committed,  where  it  appears  from  all  the 
circumstances  of  the  case,  that  the  parties  were  acting  with  a 
general  resolution  against  all  opposers.     1  Russ*  25. 

Bat  uUter,  if  the  original  intention  be  lawful ;  for  in  such  case 
none  will  be  guilty  but  the  person  who  did  the  act,  and  his  aiders 
and  abettors.     lb* 

So,  if  one  present  moye  the  other  to  strike ;  or  if  one  present  Aidcn  and 
did  nothing,  but  yet  came  to  assist  the  party  if  needful ;  or  if  one  *^^<'"- 
hold  the  party  while  the  felon   strikes  him ;   or  if  one  present 
deliver  his  weapon  to  the  other  that  strikes :  for  they  are  present, 
aiding,  abetting,  or  comforting.     HaWs  Sunu  216. 

So,  if  sevenu  persons  set  out  together,  or  in  small  parties,  upon 
one  common  design*  be  it  murder  or  other  felony,  or  for  any  other 
purpose  unlawful  in  itself,  and  each  taketh  the  part  assigned  him, 
some  to  commit  the  fact»  others  to  watch  at  proper  distances  and 
stations  to  prevent  a  surprise,  or  to  favour,  if  need  be,  the  escape 
of  those  who  are  more  immediately  engaged ;  they  are  all,  pro- 
vided the  fact  be  committed,  in  the  eye  of  the  law  present  at  it : 
for  it  was  made  a  common  cause  with  them ;  each  man  operated 
in  his  station  at  one  and  the  same  instant  towards  the  same  com- 
mon end;  and  the  part  each  man  took  tended  to  give  coun- 
tenance, encouragement,  and  protection  to  the  whole  gang,  and 
to  insure  the  success  of  their  common  enterprise.     Fost.  350. 

A  distinction  has  however  been  made,  where  the  statutes,  which  Wfam  statute 
look  away  the  benefit  of  clergy  from  the  offender,  seemed  to  apply  »ppli«  only  to 
merely  to  the  person  committing  the  offence  under  certain  circum-  JJJJJStdMUie 
stances ;  thus,  in  cases  under  1  Jac,  1.  c.  8.  against  stabbing,  in  olibnoe. 
those  under  S9  Eliz,  c,  15.  against  stealing  in  dwelling-houses,  &c., 
and  in  those  under  8  Eliz.  c,  4.  aeainst  privately  stealing  from  the 
person ;  it  has  been  held,  that  the  person  only  who  individually 
committed  the  crime,  was  ousted  of  clergy,  and  not  those  who  were 
present,  aiding,  and  abetting :  1  Russ,  26,  27.     It  is  to  be  ob- 
served, however,  that  these  statutes  are  now  repealed. 

But  in  two  cases  under  9  G.  1.  c«22.  (also  repealed)*  one  for 
maiming  cattle,  and  the  other  for  malicious  shooting,  it  was  held 
that  the  aiders  and  abettors  were  ousted  of  clergy,  as  well  as  the 
principals  in  the  first  degree.    Ibid,  28. 

Where  10  &  11  fV,  &  M,  c.  28.  took  away  clergy  from  all  who 
privately  stole  in  a  shop,  Sic*,  and  from  all  who  assisted,  hired,  and 
commanded  them,  the  judges  were  clear,  that  this  took  away  clergy 
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from  a  person   present,    aiding,    and    assisting.      H.  T.    1818. 
R.  V.  Gogerly,  MS.  BatAey  B.     S.  C.     C.  C.  R,  343. 

If  a  statute  makes  it  felony  without  clergy  if  any  person  or  per- 
sons do  a  certain  act,  all  who  are  present  aiding  and  abetting  will 
be  principals.  R.  E.  T.  1818.  And  this,  though  the  same  clause, 
in  making  persons  doing  other  acts  felons,  mentions  aiders  and 
abettors.    R.  ib. 

By  57  G.  3.  c.  127.  §  4.  if  any  person  or  persons  personate 
a  seaman,  &c.,  or  cause  or  procure  any  other  person  to  personate 
one,  he  or  they  shall  be  felons  without  clergy.  The  same  clause 
makes  it  felony  without  clergy  to  personate  powers,  to  utter  them, 
to  take  a  false  oath,  or  to  demand,  or  to  receive  wages.  The  for- 
gery part  mentions  persons  acting  or  assisting  therein ;  and  the 
uttering  part,  persons  aiding  and  abetting :  and,  on  case,  the  ques- 
tion was,  whether  a  person  present,  aiding  and  abetting  another, 
whilst  personating,  was  within  the  act,  and,  on  consideration,  the 
judges  were  unanimous  that  he  was.  R.  v.  Potts ^  E>  T,  1818. 
MS.  Bayley  B.  C.  C.  R.  353. 

Also  in  some  cases,  even  a  person  absent  may  be  principal ;  as 
he  that  puts  poison  into  any  thing  to  poison  another,  and  leaves  it, 
though  not  present  when  it  is  taken :  And  so  it  seems  all  that  are 
present  when  the  poison  is  so  infused,  and  consenting  thereto. 
Hales  Sum.  216. 

But  if  one  came  casually,  not  of  the  confederacy,  though  he 
hindered  not  the  felony,  he  is  neither  principal  nor  accessary, 
although  he  apprehend  not  the  felon ;  but  for  his  negligence 
he  is  punishable  by  fine  and  imprisonment.  Hales  Sum.  216. 
2  Haw.  c.  29.  §  10. 

Persons  not  present,  nor  sufficiently  near  to  give  assistance^  are 
not  principals. 

Brighton  uttered  a  forged  note  at  PortsmoiUh ;  the  plan  was 
concerted  between  him  and  two  others,  to  whom  he  was  to  return 
when  he  had  passed  the  note,  and  divide  the  produce.  The 
three  had  before  been  concerned  in  uttering  another  forged  note  ; 
but  at  the  time  this  note  was  uttering  in  Portsmouth^  the  other 
two  stayed  at  Gasport.  The  jury  found  all  three  guilty  :  but  on 
case,  the  judges  were  clear,  that  as  the  other  two  were  not  present, 
nor  sufficiently  near  to  assist,  they  could  not  be  deemed  principals, 
and  therefore  they  were  recommended  for  a  pardon.  Rex  v. 
Scares^  Atkinson,  and  Brighton.  2  East's  P.  C.  974>.  S.  C. 
C.  C.  R.  25. 

Going  towards  the  place  where  a  felony  is  to  be  committed  in 
order  to  assist  in  carrying  off  the  property,  and  assisting  accord- 
ingly, will  not  make  a  man  a  principal,  if  he  were  at  such  a  distance 
at  the  time  of  the  felonious  taking  as  not  to  be  able  to  assist  in  it. 

The  prisoner  and  J.  S.  went  to  steal  two  horses.  J.  S.  left  the 
prisoner  half  a  mile  from  where  the  horses  were,  and  brought  the 
horses  to  him  ;  and  both  rode  away  with  them.  On  case  reserved, 
the  judges  thought  the  prisoner  an  accessary  only,  not  a  principal, 
because  be  was  not  present  at  the  original  takmg.  R.  v.  Kelly^ 
M.  1820.  C.  C.  R.  42K 

Procure f  counsel,  command^  or  abet.^  But  here  note  ^ome 
diversities :  As, 

(1)  When  the  principal  doth  not  accomplish  thejact  altogether 
in  the  same  sort,  as  it  ivas  beforehand  agreed  between  him  and  the 
accessary;  And  therefore  if  one  command  another  to  lay  hold 
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upon  a  third  person,  and  he  ]a3's  hold  upon  him  and  robs  him,  the 
person  commanding  is  not  accessary  to  the  robbery,  for  his  com- 
mand might  have  been  performed  without  any  robbery.  Dalt 
c.  161.^.  369. 

But  if  the  command  had  been  to  beat  him,  and  the  party  com-  Distinctions, 
manded  doth  kill  him,  or  beat  him  so  that  he  dieth  thereof;  the 
person  commanding  shall  be  accessary  to  the  murder ;  for  it  is  a 
hazard  in  beating  a  man,  that  he  may  die  thereof.     Id. 

(2)  Me  that  commandeth  or  counselletk  any  evil  or  unlatoful  act 
to  be  done  (a),  shall  be  adjudged  accessary  to  aU  that  shall  ensue  upon 
the  same  evil  actj  but  not  to  any  other  distinct  thing.  As,  if  one 
command  another  to  steal  a  horse,  and  he  stealcth  an  ox ;  or  to 
rob  a  man  by  the  highway  of  his  money,  and  he  robs  him  in  his 
house  of  his  plate ;  or  to  bum  such  a  one's  house,  and  he  burn- 
eth  the  house  of  another :  these  are  other  acts  and  felonies  than 
he  commanded  to  be  done,  and  therefore  he  shall  not  be  adjudged 
accessary  to  them.     Id. 

(3)  But  if  a  person  commit  the  same  felony ^  tohich  another  did 
command  or  counsel  to  be  done,  though  he  doth  it  at  another  timCf 
or  in  another  place,  or  in  another  sort  than  was  commanded  or  coun^ 
selledj  yet  here  such  person  commanding  or  counselling  shall  be  ac" 
cessary.  As,  if  he  doth  counsel  to  kill  a  man  by  poison,  and  he 
kills  him  with  a  dagger ;  or  to  kill  him  by  the  highway,  and  he 
kills  him  in  his  house  ;  or  to  kill  him  one  day,  and  he  kills  him  on 
another  day :  in  these  and  the  like  cases  he  shall  be  accessary  to 
the  murder.     Id. 

(4)  Tliose  offences,  tohich  in  the  construction  of  law  are  sudden 
and  unpremeditated,  cannot  have  any  accessaries  before.  As,  killing 
a  man  by  misadventure  in  his  own  defence,  or  manslaughter; 
for  in  such  case  there  can  be  no  procuring,  counselling,  com- 
manding, or  abetting.     1  Hale,  616. 

(5)  It  seems  to  be  generally  agreed,  that  he  who  barely  con* 
ceals  a  Jelony  which  he  knows  to  be  intended,  is  guilty  only  of  a 
mui^rinon  ofjelony,  and  shall  not  be  adjudged  an  accessary  ;  for 
this  is  not  procuring,  counselling,  or  abetting.     2  Haw.  c.  29.  §  23. 

Nor  will  words  that  amount  to  a  bare  permission  make  an  ac- 
cessary,    lb.  c.  99.  §  16- 

(6)  Also,  if  a  man  counsel  or  command  another  to  kill  a  per- 
son, and  before  he  hath  killed  him,  he  who  counselled  or  com- 
manded it  repents  and  countermands  it,  charging  him  not  to  kill 
him,  and  yet  after  he  doth  kill  him ;  here  such  person  counter- 
manding shall  not  be  adjudged  accessary  to  the  murder :  for,  ge- 
nerally, the  law  adjudgeth  no  man  accessary  to  a  felony  before 
the  fact,  but  such  as  continue  in  that  mind  at  the  time  that  the 
felony  is  done  and  executed.     Dalt.  c.  161.  p.  S69. 

(7)  But  if  a  person  advise  a  woman  to  kill  her  child  as  soon  as 
it  shall  be  born,  and  she  kill  it  in  pursuance  of  such  advice,  he 
is  an  accessary  to  the  murder,  though  at  the  time  of  the  advice, 
the  child  not  being  born,  no  murder  could  be  committed  of  it ;  for 
the  influence  of  the  felonious  advice  continuing  till  the  child  was 
born,  makes  the  adviser  as  much  a  felon,  as  if  he  had  given  his 
advice  after  the  birth.     2  Haw.  c.  29.  §  18. 

(a)  To  incite  snd  solicit  another  to  commit  a  crime,  is  a  misdemeanor  at  ooni. 
moa  law,  although  no  act  be  done  in  consequence  of  such  incitement  and  aoli- 
citation.     Sex  ?.  Hi^gint,  2  East,  5. 

B  3 


6 


SiCCtiS&at^  [after  the  Fact).  [Criminal 


Accessary  after. 

The  receiver 
must  have 
notice. 


In  felonies 
only. 

Aliter,  in  mis- 
demeanors. 


What  consti- 
tutes an  acces- 
sary after. 

Help  given. 


Felony  must  be 
complete. 


Distinctions. 


Neglect  to  ap- 
prehend. 


Suffering  felon 
to  escape. 


Rescue. 


III.    j©f  2ittt&iimt&  after  tfie  fatu 

Accessary  after  the  fact  is,  tvhere  a  person,  knorving  the  Jelony  to 
he  committed  by  another,  relieves^  comfortSy  or  assists  thejelon, 

Knotoing  the  felony  to  he  committed,']  There  can  be  no  doubt, 
but  that  it  is  necessary  that  the  receiver  have  notice  of  the  felon}', 
either  express  or  implied ;  and  it  must  be  laid  in  the  indictment, 
that  the  receiver  knew  that  the  person  received  by  him  had  com- 
mitted the  principal  felony.     2  Havo.  c.  29.  §  32. 

The  felony.']  This,  as  hath  been  said,  holds  place  only  in 
felonies.     1  Hale,  618. 

And  it  seems,  if  a  person  do  barely  receive,  comfort,  and  con- 
ceal an  offender  guilty  of  any  common  trespassy  or  inferior  crime  of 
the  like  nature,  though  he  knew  him  to  have  been  guilty,  and  that 
there  is  a  warrant  out  against  him,  (which  by  reason  of  such  con- 
cealment cannot  be  executed,)  yet  he  is  not  an  accessary  to 
the  offence ;  but  perhaps  in  such  case  he  may  be  indictable 
for  a  contempt  of  the  law,  in  hindering  the  due  course  of  justice. 
2  Haxf),  c.  29.  J  4. 

Relieves,  conforts,  or  assists  the  felon.]  In  the  explication  of 
these  words  several  things  are  considerable : 

(1)  Generally,  any  assistance  whatsoever  given  to  one  known 
to  be  a  felon,  in  order  to  hinder  his  being  apprehended,  or  tried, 
or  suffering  the  punishment  to  which  he  is  condemned,  is  sufficient 
to  bring  a  man  within  this  description,  and  make  him  accessary  to 
the  felony ;  as,  where  one  assists  him  with  a  horse  to  ride  away 
with,  or  with  money  or  victuals  to  support  him  in  his  escape. 
2  Hatv.  c.  29.  §  26. 

The  felony  must  be  complete  at  the  time  of  the  assistance  given, 
or  else  the  assistant  will  not  be  an  accessary  ;  as,  if,  after  a  mortal 
wound  given,  a  person  assists  or  receives  the  delinquent  before 
death  ensues,  it  will  not  make  him  an  accessary,  for,  till  death,  no 
felony  is  committed.    2  Hawk.  c.  29.  §  35.     2  Russ.  36. 

(2)  But  if  a  man  know  that  a  person  hath  committed  a  felony, 
but  doth  not  discover  it,  this  doth  not  make  him  an  accessary,  but 
it  is  a  misprision  of  felony,  for  which  he  may  be  indicted,  and  upon 
bis  conviction  fined  and  imprisoned.     1  Hale,  618. 

(3)  Also,  if  a  man  see  another  commit  a  felony,  but  consents 
not,  nor  yet  takes  care  to  apprehend  him,  or  to  levy  hue  and  cry 
after  him,  or  upon  hue  and  cry  levied  doth  not  pursue  him ;  this 
is  a  neglect  punishable  by  fine  and  imprisonment,  but  it  doth  not 
make  him  an  accessary.     1  Hale,  618. 

(4)  In  like  manner,  if  one  commit  a  felony,  and  come  to  a  per- 
son's house  before  he  be  arrested,  and  such  person  suffer  him  to 
escape  without  arrest,  knowing  him  to  have  committed  a  felony, 
this  doth  not  make  him  accessary ;  but  if  he  take  money  of  the 
felon  to  suffer  him  to  escape,  this  makes  him  accessary :  And  so 
it  is  if  he  shut  the  fore-door  of  his  house,  whereby  the  pursuers 
are  deceived,  and  the  felon  hath  opportunity  to  escape,  this  makes 
him  an  accessary ;  for  here  is  not  a  bare  omission,  but  an  act  done 
by  him  to  accommodate  the  felon's  escape.     1  Hale,  619. 

(5)  Also,  it  seems  to  be  settled  at  this  day,  that  whosoever 
rescues  a  felon  from  an  arrest  for  the  felony,  or  voluntarily  suffers 
him  to  escape,  is  an  accessary  to  the  felony.    2  Haw.  c.  29*  §  27* 
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(6)  But  if  a  felon  be  in  prison,  he  that  relieves  him  with  neces«  ScHtfinpriiOD; 
sary  meat,  drink,  or  clotheSy  for  the  sustentation  of  life,  is  not 
accessarj.     1  Hale,  620. 

(7)  So  if  he  be  bailed  out,  it  is  lawful  to  relieve  and  maintain  «>  <m  UuL 
him,  (or  be  is  quodammodo  in  custody,  and  is  under  a  certainty  of 
commg  to  his  trial.     1  Hale^  620. 

(S)  But  if  a  felon  be  in  gaol,  for  a  roan  to  convey  instruments  Helpiogctcmpe. 
to  hira  to  break  prison  to  make  an  escape,  or  to  bribe  the  gaoler 
to  \^  him  escape,  makes  the  party  an  accessary:  for  though 
common  humanity  allows  every  man  to  afford  such  persons  neces* 
sary  relief,  yet  common  justice  prohibits  all  unlawful  attempts  to 
cause  their  escapes.     1  HaUy  621. 

(9)  The  seodQng  a  letter  in  favour  of  a  felon,  or  advising  to  F«?oar  •homi. 
labour  witnesses  not  to  appear,  makes  no  accessary ;  but  it  is  a 

high  contempt.     Hales  Sum,  219. 

(10)  A  man  may  be  accessary  to  an   accessary,  by  the  re-  AccwMrytoan 
ceiving  of  him,    knowing   him   to  be   an  accessary  to  felony.  accwMiy. 

1  Hale,  622. 

(iij  If  a  man  have  goods  stolen,  and  he  receive  his  goods  RccaTing  back 
again,  simply,  without  any  contract  to  favour  the  felon  in  his  pro*  "^'^  goods, 
secotion,  this  is  lawful ;  but  if  he  receive  them  upon  agreement 
not  to  prosecute,  or  to  prosecute  faintly,  this  is  theflbote,  punish- 
able bj  imprisonment  and  ransom,  but  yet  it  makes  him  not  an 
accessary ;  but  if  he  takes  money  of  him  to  favour  him,  whereby 
he  escapes,  this  makes  him  accessary.     1  HaUt  619. 

(12)  And  if  any  person  shall  receive  or  buy  stolen  goods^  by  7  &  8  G.  4. 
7  &  8  G.  4.  c.  29.  )  54.,  knowing  them  to  be  stolen  (a)*  or  shall  e.  S9.  •.  54. 
receive,  harbour,  or  conceal  the  thieves,  he  shall^   where  the  *••«▼«». 
original  offences  admitted  of  aceessarieSf  be  deemed  an  accessary. 

And  buying  the  goods  at  an  under-value,  is  a  presumptive  evi- 
dence that  the  buyer  knew  they  were  stolen.     I  HaUf  619. 

(IS)  It  seems  agreed,  that  the  law  hath  such  a  regard  to  that  Habond  and 
duty,  love,  and  tenderness,  which  a  wife  owes  to  her  husband,  as  wifc. 
not  to  make  her  an  accessary  to  felony  by  any  receipt  siven  to  her 
hoaband.  Yet  if  she  be  any  way  guilty  of  procuring  her  husband 
to  commit  it,  it  seems  to  make  her  an  accessary  before  the  fact,  in 
the  same  manner  as  if  she  had  been  sole.  Also,  it  seems  agreed, 
that  no  other  relation  besides  that  of  a  wife  to  her  husband  will 
exempt  the  receiver  of  a  felon  from  being  an  accessary  to  the 
felony ;  from  whence  it  follows,  that  if  a  master  receive  a  servant, 
or  a  servant  a  master,  or  a  brother  a  brother,  or  even  a  husband  a 
wife,  they  are  accessaries  in  the  same  manner  as  if  they  had  been 
mere  strangers  to  one  another.     2  Haw*  c.  29.  §  34. 

(14)  But  if  the  wife  alone,  the  husband  being  ignorant  of  it,  do 
receive  any  other  person,  being  a  felon,  the  wife  is  accessary,  and 
not  the  husband.     1  Hale,  621. 

(15)  But  if  the  husband  and  wife  both  receive  a  felon  knowingly, 
it  shfdl  be  adjudged  only  the  act  of  the  husband,  and  the  wife 
shall  be  acquitted.    Id, 

IV.  ^to  Sattfi^atitu  td  be  (itoneHeti  aqainttt. 

By  7  G.  4.  c.  64.  §  11.,  in  order  that  all  accessaries  may  be  Accemuj, 
convicted  and  punished  in  cases  where  the  principal  felon  is  not  J^J^^^j^,**' 

(a)  See  pott,  p.  14. 
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committed  on 
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may  be  prose-  attainted,  it  it  IS  enacted,  that  if  an^  principal  offender  shall  be  ia 
cuted  after  con-  anywise  convicted  of  any  felony,  it  shall  be  lawful  to  proceed 
Tiction  of  pnn-  against  any  accessary,  either  before  or  after  the  fact,  in  the  same 
^Lnd^be  not  Planner  as  if  the  principal  felon  had  been  attainted  thereof,  not- 
attainted,  &c.      withstanding  such  principal  felon  shall  die,  or  be  admitted  to  the 

benefit  of  clergy,  or  pardoned,  or  otherwise  delivered  before  at- 
tainder; and  every  such  accessary  shall  suffer  the  same  punish- 
ment, if  he  or  she  be  in  anywise  convicted,  as  he  or  she  should 
have  suffered  if  the  principal  had  been  attainted. 

By  §  9-  if  any  person  shall  counsel,  procure,  or  command  any 

other  person  to  commit  any  felony,  whether  the  same  be  a  felony 

may  be  tried  as  ^  common  law  or  by  virtue  of  any  statute  or  statutes  made  or  to 

be  made,  the  person  so  counsellmg,  procurmg,  or  commanding, 
shall  be  deemed  guilty  of  felony,  and  may  be  indicted  and  con- 
victed, either  as  an  accessary  before  the  fact  to  the  principal 
felony,  together  with  the  principal  felon,  or  after  the  conviction 
of  the  principal  felon,  or  may  be  indicted  and  convicted  of  a  sub- 
stantive felony,  whether  the  principal  felon  shall  or  shall  not  be 
amenable  to  justice  {a\  and  may  be  punished  in  the  same  manner  as 
any  accessary  before  tne  fact  to  the  same  felony,  if  convicted  as  an 
accessary,  may  be  punished  ;  and  the  offence  of  the  person  so  coun-> 
selling,  procuring,  or  commanding,  howsoever  indicted,  may  be 
inquired  of,  tried,  determined,  and  punished  by  any  court  which 
shall  have  jurisdiction  to  try  the  principal  felon,  in  the  same  man- 
ner as  if  such  offence  had  been  committed  at  the  same  place  as 
the  principal  felony,  although  such  offence  may  have  been  com- 
mitted either  on  the  high  seas  or  at  any  place  on  land,  whether 
within  his  Majesty's  dominions  or  without ;  and  that  in  case  the 
principal  felony  shall  have  been  committed  within  the  body  of  any 
county,  and  the  offence  of  counselling,  procuring,  or  commanding 
uMv  Im  tried^in    ^^^^  nwe  been  committed  within  the  body  of  any  other  county, 

the  last-mentioned  offence  may  be  inquired  of,  tried,  determined, 
and  punished  in  either  of  such  counties :  provided  always,  that 
no  person  who  shall  be  once  duly  tried  for  any  such  offence,  whe- 
ther as  an  accessary  before  the  fact,  or  as  for  a  substantive  felony, 
shall  be  liable  to  be  again  indicted  or  tried  for  the  same  offence. 

By  §  1 0.  if  any  person  shall  become  an  accessary  after  the  fact 
to  any  felony,  whether  the  same  be  a  felony  at  common  law,  or  by 
virtue  of  any  statute  or  statutes  made  or  to  be  made,  the  oflSence 
of  such  person  may  be  inquired  of,  tried,  determined,  and  punished 
by  any  court  which  shall  have  jurisdiction  to  try  the  principal  ie* 
Ion,  in  the  same  manner  as  if  the  act,  by  reason  whereof  such 
person  shall  have  become  an  Accessary,  had  been  committed  at  the 
same  place  as  the  principal  felony,  although  such  act  may  have 
been  committed  either  on  the  high  seas  or  at  any  place  on  land, 
whether  within  his  Majesty's  dominions  or  without ;  and  that  in 
case  the  principal  felony  shall  have  been  committed  within  the 
body  of  any  county,  and  the  act,  by  reason  whereof  any  person 
shall  have  become  accessary,  shall  have  been  committed  within 
the  body  of  any  other  county,  the  offence  of  such  accessary  may 
w^^d^*^^^  be  inquired  of,  tried,  determined,  and  punished  in  either  of  sucli 


If  offences  be 
committed  in 
different  coun- 
ties, accessary 


either. 

No  accessary 

to  be  tried 

twice  for  same 

offence. 

Accessary  after 
fact  may  be 
tried  by  any 
court  having 
jurisdiction  to 
Irv  principal 
felon. 


If  offences  in 
different  coun- 
ties, accessary 
may  be  tried 
in  either. 


(a)  It  has  been  ruled,  that  an  accessary  cannot  be  brought  to  trial  under  this 
act,  who  previous  to  the  passing  of  it  was  not  liable  to  be  tried  at  alU  See  R*  ▼. 
BnneUt  1  M,  356.    See/7o«^  tit  ^omUlDe,  Sect.  VI. 
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counties :  provided  always,  that  no  person  who  shall  be  once  duly  for  game 

tried  for  any  offence  of  being  an  accessary  shall  be  liable  to  be  offence. 
again  indicted  or  tried  for  the  same  offence. 

By  7  &  8  G.  4.  c.  29.  §  61 .  in  the  case  of  every  felony  punishable  ''*  ^  9**'  *"  ^^ 

under  this  act  (a),  every  principal  in  the  second  degree  and  every  fr^*^*  *"^ 

accessary  before  the  fact,  shall  be  punishable  with  death,  or  other-  fccoMariw 

wise,  in  the  same  manner  as  the  principal  in  the  first  degree  is  by  before  and  altur 

this  act  punishable ;  and  every  accessary  afler  the  fact  to  any  to  offences 

felony  punishable  under  said  act  (except  only  a  receiver  of  stolen  within  the  act; 

property)  shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  P"'>»»hinent. 

term  not  exceeding  two  years  ;  and  every  person  who  shall  aid,  Abettor*  in 

abet,  counsel,  or  procure  the  commission  of  any  misdemeanor  "^****emeanora. 
punishable  under  said  act,  shall  be  liable  to  be  indicted  and  pu- 
nished as  a  principal  offender. 

By  §  62.  if  any  person  shall  aid,  abet,  counsel,  or  procure  the  Abettors  and 

comintssion  of  any  offence  which  is  by  this  act   punishable  on  accessaries 

summary  conviction,  either  for  every  time  of  its  commission,  or  ^«^<>«^  '^^  "»•- 

for  the  first  and  second  time  only,  or  for  the  first  time  only,  every  pu™2iab]lc  on 

such  person  shall,  on  conviction  before  a  justice  of  the  peace,  be  summary  con- 

liable  for  every  first,  second,  or  subsequent  offence  of  aiding,  viction  within 

abetting,  counselling,  or  procuring,  to  the  same  forfeiture  and  the  act. 
punishment  to  which  a  person  guilty  of  a  first,  second,  or  subse- 
quent offence,  as  a  principal  offender,  is  by  said  act  made  liable. 

By  7  A  8  G.  4.  c.  30.  §  26.  in  the  case  of  every  felony  punish-  7&8G.4.  c.so. 
able  under  this  act  (6),  every  principal  in  the  second  degree,  and  '  Principals  in 

every  accessary  before  the  fact,  shall  be  punishable  with  death,  or  ^d  degree,  and 

otherwise,  in  the  same  manner  as  the  principal  in  the  first  deerree  f^?^*""®J 

•     .  "J        ^  •  i_  i_i  J  ^  ^  r.       -t       /•   °  before  and  after 

IS  by  said  act  punishable ;  and  every  accessary  after  the  fact  to  ^o  offences 
any  felony  punishable  under  this  act  shall,  on  conviction,  be  liable  within  the  act; 
to  be  imprisoned  for  any  term  not   exceeding  two  years;   and  punishment. 
every  person  who  shall  aid,  abet,  counsel,  or  procure  the  com-  Abettors  in 
mission  of  any  misdemeanor  punishable  under  this  act  shall  be  ""^demeanors. 
liable  to  be  indicted  or  punished  as  a  principal  offender. 

By  9  G.  4.  c.  31.  §  31.  every  accessary  before  the  fact  to  any  9  G.  4.  c.  si. 
felony  punishable  under  this  act  (c),  for  whom  no  punishment   Provision  for 
has  been  hereinbefore  provided,  shall  be  liable,  at  the  discretion  accessaries 
of  the  court,  to  be  transported  beyond  the  seas  for  any  term  JS^'^^tooffencca 
not  exceeding  fourteen  years,  nor  less  than  seven  years,  or  to  ^itjiiQ  the  act. 
be  imprisoned,   with  or  without  hard   labour,  in  the  common 
gaol  or  house  of  correction,  for  any  term  not  exceeding  three 
years ;  and  every  accessary  afler  the  fact  to  any  felony  punishable 
under  this  act  (except  murder)  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of  cor- 
rection, for  any  term  not  exceeding  two  years ;  and  every  person 
who  shall  counsel,  aid,  or  abet  the  commission  of  any  misde- 
meanor punishable  under  this  act,  shall  be  liable  to  be  proceeded 
against  and  punished  as  a  principal  offender. 

By  §  3.  every  person  convicted  of  murder,  or  of  being  an  ac-  Principals,  and 
oessary  before  the  fact  to  murder,  shall  suffer  death  as  a  felon  ;  accessaries 
and  every  accessary  after  the  fact  to  murder,  shall  be  liable,  at  ^^^^^:  *'"yp, 

(a}   For  consolidating  and  amending  the  laws  relative  to  larceny,  &c. 

(6)  For  consolidating  and  amending  the  laws  relative  to  malicious  injuries  to 
property. 

(c)  For  consolidating  and  amending  the  statutes  relative  to  offences  against 
the  person. 
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the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  com* 
mon  gaol  or  house  of  correction,  for  any  term  not  exceeding  four 
years. 


Accessary  and 
principal  in  the 
same  indict- 
ment. 


Principal  to  be 
first  convicted. 


Both  tried  by 
one  inquest. 


Accessary  may 
be  tried,  though 
the  principal  be 
not  attainted. 


Case  where  a 
person  is 
charged  as 
accessary  to 
more  than  one. 


Of  Indictment  and  Trial. 

Subject  to  the  provisions  contained  in  the  enactments  above 
recited,  the  following  are  the  leading  principles  relating  to  the 
indictment  and  trial  of  accessaries. 

The  accessary  may  be  indicted  in  the  same  indictment  with 
the  principal,  and  that  is  the  best  and  most  usual  way :  but  he 
may  be  indicted  in  another  indictment :  but  then  such  indictment 
must  contain  the  certainty  and  kind  of  the  principal  felony. 
I  Hale,  623. 

It  seemeth  that  the  accessary  may  be  put  to  answer  before  the 
principal  hath  appeared:  but  his  plea  cannot  be  tried  before 
such  appearance,  unless  he  desire  it  himself;  but  if  he  will  put 
himself  upon  the  trial  before  the  principal  be  tried,  he  may ;  and 
his  acquittal  or  conviction,  upon  such  trial,  is  good.  2  Haw*  c.  29. 
§  45.     1  Hale,  623. 

But  it  seemeth  necessary  in  such  case  to  respite  judgment  till 
the  principal  be  convicted  and  attaint;  for  if  the  principal  be 
after  acquitted,  that  conviction  of  the  accessary  is  annulled,  and 
no  judgment  ought  to  be  given  against  him  :  but  if  he  be  acquitted 
of  the  accessary,  that  acquittal  is  good,  and  he  shall  be  discharged. 
1  Hale,  623,  624- 

It  seems  to  be  settled,  that  if  the  principal  and  accessary 
appear  together,  and  the  principal  plead  the  general  issue,  the 
accessary  shall  be  put  to  plead  also;  and  that  if  he  likewise 
plead  the  general  issue,  both  may  be  tried  by  one  inquest ;  but 
that  the  principal  must  be  first  convicted,  and  that  the  jury  shall 
be  charged,  that  if  they  find  the  principal  not  guilty,  they  shall 
find  the  accessary  not  guilty.  But  it  seems  agreed,  that  if  the 
principal  plead  a  plea  in  bar  or  abatement,  or  a  former  acquittal, 
the  accessary  shall  not  be  forced  to  answer,  till  that  plea  be 
determined ;  for  if  it  be  found  for  the  principal,  the  accessary  is 
discharged;  if  against  the  principal,  yet  he  shall  after  plead 
over  to  the  felony,  and  may  be  acquitted.  2  Hato*  c.  29.  §  47. 
1  Hale,  624. 

Anciently,  the  accessary  could  not  be  tried  unless  the  principal 
were  attainted  (SEd.l.  c  14.):  but  by  the  I  Ann,  stat,2,  c. 9. 
§  1.,  (a)  if  the  principal  be  convicted,  or  if  he  peremptorily 
challenge  above  twenty  of  the  jury,  the  accessary  may  be  tried 
and  punished  as  if  the  principal  had  been  attaintedf  and  this 
although  the  principal  be  admitted  to  his  clergy,  pardoned,  or 
otlierwise  delivered  before  attainder.  See  7  G.  4.  c.  64.  §  11. 
ante,  p.  7->  to  the  same  effect  as  1  Ann,  st.  2.  c.  9. 

Formerly,  if  a  man  had  been  indicted  as  accessary  in  the  same 
felony  to  several  persons,  he  could  not  have  been  arraigned  till 
all  the  principals  were  convicted  and  attainted :  but,  as  the  law 
now  stands,  if  a  man  be  indicted  as  accessary  to  two  or  more, 
and  the  jury  find  him  accessary  to  one,  it  is  a  good  verdict. 


(a)  Now  repealed. 


Law.]    SiCCtSiSM^  {how  proceeded  against).  11 

and  iudgment   may  pass   upon  him.     9  Rep.  119.     Foit.  S61. 
1  Russ.Sl. 

And  therefore  the  court  in  their  discretion  may  arraign  him  as 
accessary  to  such  of  the  principals  who  are  convicted ;  and  if  he 
be  found  guilty  as  accessary  to  them  or  ani/  of  them,  judgment 
shall  pass  upon  him :  but  on  the  other  hand,  if  he  be  acquitted, 
that  acquittal  will  not  discharge  him  as  accessary  to  the  others ; 
but  by  siiU.  43  G.3.  c.  113.  §  5^  (a)  it  is  provided  that  no 
person  shall  be  tried  more  than  once  for  the  same  offence  of 
being  accessary  before  the  fact.  See  7  G.  4.  c.  64.  §  §  9  &  10. 
ante^  pp.  8.  and  9.,  to  the  same  effect. 

If  the  principal  be  erroneously  attaint,  yet  the  accessary  shall  Cue  where  the 
be  put  to  answer,  and  shall  not  take  advantage  of  the  error  in  priocipel  is 
that  attainder ;  but  the  principal  reversing  the  attainder  reverseth  «>^°«ousl7 
the  attainder  of  the  accessary.     1  Hale,  625.  attainted. 

Where  an  indictment  for  receiving  stolen  goods  averred  that  Erroneous 
the  principal  felon  had  been  dul^  convicted,  upon  an  objection  that  attainder, 
the  record  which  was  produced  was  not  sufficiently  formal  and 
correct  to  support  the  averment,  it  was  held  that  the  Judgment  was 
not  necessary,  and  might  be  rejected;  that  the  conviction  xiku 
sufficient;  that  in  the  common  case  where  the  receiver  is  tried 
with  the  thief,  there  is  no  judgment  on  the  thief  before  the  verdict 
against  the  receiver ;  and  that  although  the  record  produced  was 
full  of  errors,  yet  an  erroneous  attainder  of  the  principal  is  suf- 
ficient, as  against  the  accessary,  until  it  is  reversed.  Baldwins 
case,  Monmouth  Sum*  Ass.  1812,  cor.  Thomson  B.  3  Campb.  265. 

The  judgment  upon  an  indictment  must  be  taken  to  be  good 
until  it  is  reversed  by  a  writ  of  error ;  as  in  the  case  of  proceed- 
ings against  the  accessary.  So,  if  there  be  a  judgment  against  the 
husband  for  treason,  not  reversed  by  error,  it  is  sufficient  to  de- 
prive the  wife  of  her  dower.  Per  Lawrence  J.  Holmes  v.  Walsh, 
7T.R.465. 

If  the  principal  and  accessary  are  joined  in  one  indictment  and   Accessary  may 
tried  together,  which  seems  to  be  the  most  eligible  course  where  sbcw  the  prin- 
both  are  amenable,  there  is  no  room  to  doubt,  whether  the  acces-  *^P^  not  to  be 
sary  may  not  enter  into  the  full  defence  of  the  principal,  and  avail  ^^^' 
himself  of  every  matter  of  fact,  and  every  point  of  law  tending  to 
kis  acquittal.     For  the  accessary  is  in  this  case  to  be  considered 
as  particeps  in  lite,  and  this  sort  of  defence  necessarily  and  directly 
tendeth  to  his  own  acquittal.     Fost*  365. 

But  when  the  accessary  is  brought  to  his  trial  ajier  the  convic-  Even  afW  con^ 
tion  of  the  principal,  it  is  not  necessary  to  enter  into  a  detail  of  Tiction  of  prin- 
the  evidence  on  which  the  conviction  was  founded.    Nor  doth  the  ripal. 
indictment  aver  that  the  principal  was  in  fact  guilty*     It  is  suf- 
ficient if  it  recite,  with  proper  certainty,  the  recoroof  the  conviction. 
This  is  evidence  against  the  accessary,  sufficient  to  put  him  upon 
his  defence,  for  it  is  founded  upon  a  legal  presumption,  that  every 
thing  in  the  former  proceeding  was  rightly  and  properly  transacted. 
But  a  presumption  of  this  kind  roust,  as  it  seemeth,  give  way  to 
facts  manifestly  and  clearly  proved.    Fost.  365. 

As  against  the  accessary,  therefore,  the  conviction  of  the  prin- 
cipal will  not  be  conclusive ;  it  is  as  to  him  res  inter  alios  acta:  for 
an  accessary  may  controvert  the  guilt  of  the  principal,  notwith- 
standing the  record  of  his  conviction.  Smiths  case,  O.JB,  Dec* 
1783.  1  Leach,  289. 

(a)  Now  repealed. 
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Oa  an  indictment  against  an  accessary,  a  confession  by  the 
principal  is  not  admissible  in  evidence  to  prove  the  guilt  of  the 
principal ;  it  must  be  proved  aliunde.  R.  E.  T,  1832.  Especially 
if  the  principal  be  alive.  R.  ib.  And  a  conviction  of  the  principal 
upon  a  plea  of  "  guilty,"  will  not  be  evidence  against  the  accessary 
to  prove  the  principars  guilt.  Semb.  ib.  Nor  will  a  conviction 
upon  a  plea  of  not  guilty.     Semb,  ib* 

On  indictment  against  prisoner  for  receiving  from  Sarah  Rich 
six  sovereigns  of  M.  C,  feloniously  stolen  by  S.  /?.,  the  confession 
of  her  guilt  by  S.  R»  was  offered  in  evidence  and  received.  S,  R. 
was  living.  On  case,  the  judges  were  unanimous  that  S.  R.^s  con- 
fession was  no  evidence  against  the  prisoner ;  and  many  of  them 
seemed  to  think,  that  had  S.  R.  been  convicted,  and  the  indictment 
against  the  prisoner  had  stated,  not  her  conviction,  but  her  guilt, 
that  must  have  been  proved  by  other  means.  E,  T.  1832.  R.  v. 
Turner.     MS.  Bayhy  B.     S.  C.    1  M.  347. 

And  therefore  if  it  shall  come  out  in  evidence  upon  the  trial  of 
the  accessary,  as  it  sometimes  hath  and  frequently  may,  that  the 
offence  of  which  the  principal  was  convicted  did  not  amount  to 
felony  in  him,  or  not  to  that  species  offelont/  xvith  xvhich  he  tvas 
charged^  the  accessary  may  avail  himself  of  this,  and  ought  to  be 
acquitted.  Fost.  365. 
Case  of  27(m^  John  Donally  and  George  Vaughan  were  tried  at  the  O.B. 

ally  And  Sept.  Sess.  1816.     Donally  being  indicted  for  a  burglary  in  the 

Vaughan.  house  of  a  Mr.  Poole,  and  Vaughan  as  accessary  before  the  fact 

1^^'onm"  ^°  '^®  "  *^*^/^^«^  «»^  burglary."  It  appeared  that  by  a  previous 
accessary  that  concert  between  Donally  and  Vaughan^  and  a  person  named 
as  the  jury  had  Barrett^  Donally  accompanied  three  other  men,  who  went  to  rob 
acquitted  the  Mr.  Pooles  house,  Vaughan  and  Barrett  watching  in  a  passage  on 
principal  of  the  opposite  side  of  the  street ;  and  the  purpose  of  Donally , 
fo  d^h^'  *"  Vaughan^  and  Barrett ,  clearly  being  to  procure  a  burglary  to  be 
guilty  only  of  committed  by  the  three  other  men,  and  afterwards  to  apprehend 
stealing  in  the  and  convict  tnem»  in  order  to  get  shares  of  the  reward.  Mr.  Poolers 
house,  they  house  was  robbed ;  the  three  men  who  accompanied  Donally  were 
could  not  find  almost  immediately  apprehended  by  Vaughan  and  Barrett,  and  had 
the  accessary  jj^^^^  iriedi  at  a  former  sessions  at  the  Old  Bailey  for  burglary, 
oMsaiy'tcr^e  ^^^  vfere  convicted  only  of  stealing  in  the  dwelling-house  to  the 
«*  said  felony  amount  of  40f.,  in  consequence  of  Mr.  Poolers  evidence,  as  to  its 
and  burglary ; '*  being  possible  at  the  time  the  robbery  was  committed,  to  see  a 
but  that  they  persons  face  by  the  light  of  the  day.  —  Upon  the  present  in- 
a"m!itted  ^16*''  **'*^^"™^°^  against  Donally  and  Vaughan,  the  jury  acquitted  Do- 
acccMary  as*  ^^^y  ^^  ^^*®  burglary,  but  found  him  guilty  of  stealing  in  the 
they  had  nega-  dwelling-house  to  the  amount  of  40f.,  and  they  found  Vaughan 
tived  the  bur-  guilty  as  an  accessary  to  the  *'  said  felony  and  burglary,"  the 
gUuy.  charge  stated  in  the  indictment.  Upon  this  finding,  Curojood,  afler 

taking  an  objection  that  this  could  not  be  larceny  in  Donally,  be- 
.  cause  not  done  animo  furandi,  further  objected  on  behalf  of  the 
prisoner  Vaughan,  that  as  the  indictment  was  against  him  as 
accessary  to  a  burglary  committed  by  Donally,  and  as  the  jury 
had  acquitted  the  principal  of  the  burglary,  the  charge  against  the 
accessary  must  necessarily  fail.  That  the  offence  of  an  accessary, 
though  distinct,  is  yet  derivative  from  that  of  the  principal,  and 
may  be  considered  as  the  shadow  of  a  substance.  That  by  the 
reversal  of  an  attainder  against  a  principal,  the  attainder  against 
the  accessary,  which  depends  upon  the  attainder  6f  the  principal, 
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is  ipso  Jacto  utterly  defeated  and  annulled.    And  that  though  the 
charge  against  the  accessary  in  this  indictment  of  which  the  jury 
had  found  him  guilty,  is  as  accessary  to  the  "saidjelony  and 
burglary,^*  yet  that  the  word  felony,  as  thus  used,  is  only  descrip- 
tive of  the  character  of  tlie  burglary,  and  by  no  means  applies  to 
any  other  or  different  offence.     That  in  an  mdictment  against  an 
accessary  to  a  murder,  the  charge  would  be  laid  against  him  as 
accessary  to  the  *^  said  Jelont^  and  murder,"  but  would  not  import 
two  crimes,  or  any  other  crime  than  that  which  the  law  denomi* 
nates  murder.  That  upon  the  whole,  therefore,  the  charge  against 
Vaughan  could  only  be  considered  as  a  charge  of  being  accessary 
to  a  supposed  burglary  by  Donally;  and  that  as  the  jury  had 
negatived  such  burglary,  they  ought  consequently  to  have  acquitted 
Vaughan.    Graham  B.,  who  tried  the  prisoners,  respited  judgment 
upon  these  objections,  which,  in  Michaeltnat  Term  following,  were 
argued  before  the  twelve  judges  in  the  Exchequer  chamber*    The 
opinion  of  the  judges  was  not  formally  communicated ;  but  it  is 
understood  to  have  been  unanimous  in  favour  of  the  objection  on 
behalf  of  Vaughan  $  and  in  the  proportion  of  ten  to  two  in  favour 
of  the  objection  on  behalf  of  Donally.     1  Russ.  30.  2  Marsh.  571- 
S.C. 

And  as  in  point  of  law,  so  also  in  point  of Jact,  if  it  shall  mani-  Either  in  Isw, 
fe«t]y  appear  in  the  course  of  the  accessary's  trial  that  the  principal  ^  "^  ^"^ 
was  innocent,  common  justice  seemeth  to  require  that  the  accessary 
should  be  acquitted*  A.  is  convicted  upon  circumstantial  evidence, 
strong  as  that  sort  of  evidence  can  be,  of  the  murder  of  B. ;  C.  is 
afterwards  indicted  as  accessary  to  this  murder ;  and  it  cometh 
out  upon  the  trial  by  incontestible  evidence  that  B.  is  still  living ; 
(Lord  Hale  somewhere  mentioneth  a  case  of  this  kind ;)  is  C.  to  be 
convicted  or  acquitted?  The  case  is  too  plain  to  admit  of  a  doubt. 
Or  suppose  B*  to  have  been  in  fact  murdered,  and  that  it  should 
come  out  in  evidence,  to  the  satisfaction  of  the  court  and  jury  ^  that 
the  witnesses  against  Am  were  mistaken  in  his  person,  (a  case  of 
this  kind  Mr.  Justice  Foster  says  he  has  known,)  and  that  A.  was 
not  nor  could  possibly  have  been  present  at  the  murder.  Fost* 
367,368. 

It  one  person  be  indicted  as  principal,  and  another  as  acces-  Accesiary  ac 
sary,  and  both  be  acquitted,  yet  the  person  indicted  as  accessary  S"}?^'"*^  ** 
may  be  indicted  as  principal,  and  the  former  acquittal  as  acces-  Irindpiil?* 
sary  is  no  bar.     1  Hale^  6^6. 

But  if  a  person  be  indicted  as  principal,  and  acquitted,  he  shall  Whether  the 
not  be  indicted  as  accessary  before:  And  if  he  be,  he  may  plead  pnndpal  ac-. 
his  former  acquittal  in  bar,  for  it  is  in  substance  the  same  offence.  3"J^  ™*y  *>« 

,    rr  I     can  indicted  aa  ac- 

^  ^     lie      ,      .       T.  ._  1..      1.      .      ,.  ^  t.      ce«ary  before.^ 


But  Mr.  Justice  Foster  observes  upon  this,  that  in  the  eye  of  the  ^^  ^,     . 
law  the  offences  of  principal  and  accessary  do  specifically  differ ;  ^^^      ^  ^ 
and  if  a  person  indicted  as  principal,  cannot  be  convicted  upon 


evidence  tending  barely  to  prove  him  to  have  been  accessary  before 
the  fact,  which  must  needs  be  admitted,  it  doth  not  appear  how 
an  acquittal  upon  one  indictment  can  be  a  bar  to  a  second  for  an 
offence  specifically  different  from  it.     Fost,  S62. 

And  the  distinction  is  also  taken  in  R.  v.  Winifred  Gordon^ 
1  East^s  P.  C.  352. :  and  there  it  was  held  by  all  the  judges,  that 
JF.  G.  having  been  indicted  as  accessary  before  the  fact,  and 
acquitted  upon  that  indictment,  might  be  indicted  again  as 
principal. 
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Principal  ac-  So,  if  a  man  be  indicted  as  principal,  and  acquitted,  he  may  be 

quitted  may  be    indicted  as  accessary  after;  for  they  are  offences  of  several  natures. 

*.^«;.Tt«r     ^  Hale.  6^. 

.       ^      .  *  And  so  it  is,  if  he  be  indicted  as  accessary  before,  and  acquitted : 

fore  acquitted      y®^  ^^^  ^^  same  reason  he  may  be  indicted  as  accessary  after* 

may  be  indicted    Id* 

as  accessary  Where  the  proceedings  are  against  the  accessary  only,  the 

<^^r.  name  of  the  principal  should  be  stated  in  the  indictment,  if  it  be 

Name  of  prin-     known ;  and  where  it  was  stated  in  an  indictment  against  an  ac- 
^^^^JrfC  cessary  to  a  felony,  that  the  felony  was  committed  by  a  person 

stated  if  known.   ^^  the  jurors  unJcnovm ;  and  it  appeared  that  the  principal  felon 

was  a  witness  before  the  grand  jury,  it  was  held  that  the  indict- 
ment could  not  be  supported.    R*  v.  Walker ^  Gloucester  Sum*  Ass* 
1812.  cor.  Le  Blanc  J.     3  Campb*  264*. 
If  a  charge  Rex  V.  James  Bush,  jun.     Tne  prisoner  was  tried  before  Gar- 

againstanac-  roxjo  B.,  at  Gloucester  Sum.  Ass*  1818,  was  convicted,  and  re- 
cessary  i^  that  ceived  sentence  of  transportation  for  14  years,  but  execution  was 
f\  n"waufcom-  ^^^Y^^*  ^^  order  that  the  opinion  of  the  judges  might  be  taken  upon 
milted  by  per-"  ^^c  propriety  of  the  conviction.  The  indictment  stated,  that  a 
sons  unknown,  certain  person  or  certain  persons,  to  the  jurors  unknown,  the  dwell* 
h  is  no  objec-  ing-house  of  Hannah  Wilmot  burglariously  did  break  and  enter, 
ion  that  the  gj,jj  certain  silver  plate,  commonly  called  a  silver  cream-jug,  her 
^'"^found  a  goods,  did  Steal,  and  that  Bush  feloniously  did  receive  and  have 
bill  imputing  ^^^  same,  he  then  and  there  well  knowing  the  same  to  have  been 
the  principal  feloniously  and  burglariously  stolen,  ^t.  Upon  the  trial  it  ap- 
felony  to  if.  3/.   peared,  that  among  the  records  of  indictments  returned  by  the 

same  grand  jury,  there  was  one  charging  one  Henry  Moreton  as 
^  principal  in  the  burglary,  and  the  present  prisoner  Bush  as  acces- 

sary after,  in  receiving  the  cream-jug.  Mrs.  WUmot  proved  that 
her  house  had  been  broken  but  once,  that  she  had  lost  only  one 
cream-jug,  and  that  she  had  preferred  two  indictments  to  the 
grand  jury.  The  counsel  for  the  prosecution  had  declined  to 
proceed  on  the  indictment  against  Moreton*  Ludlow,  for  the  pri- 
soner, objected,  that  the  allegation  in  the  present  indictment,  that 
the  person  or  persons  who  committed  the  burglary  were  unknown 
to  the  jurors,  is  negatived  by  the  other  record,  and  that  the  pri- 
soner was  entitled  to  an  acquittal.  On  case,  and  question  whether 
the  finding  of  the  bill  by  the  grand  jury  did  not  imply  that  the 
principal  felons  were  known,  the  judge  thought  not,  and  conviction 
right.  M.  r.  1818.  C.  C.  R.  372. 

V.  j^mif>m  of  Stolen  (IDooti0. 

Receiving  of  At  common  law  the  offence   of  receiving   stolen   goods  was 

stolen  goods  at    punishable  only  as  a  misdemeanor,  even  afler  the  thief  had  been 
^  L*  convicted  of  felony  in  stealing  them,  but  by  several  statutes  corn- 

Statutes  re-         mencing  with  3  JV*  &  M*  c.  9.,  and  which  are  now  repealed,  such 
pealed.  receivers  were  made  accessaries  after  the  fact  to  the  felony  of  the 

thief,  where  the  thief  had  been  convicted  or  was  amenable  to  jus- 
tice, and,  in  several  cases,  were  also  made  liable  to  be  prosecuted 
for  a  misdemeanor.     See  2  Russ.  253. 
7  &  8  G.  4.  The  law  respecting  the  prosecution  of  receivers  of  stolen  goods 

c.  29.  is  now  regulated  by  the  provisions  of  7  &  8  G.  4.  c,  29.  (the  lar- 

ceny act). 
B.  54.  By  §  54'.  if  any  person  shall  receive  any  chattel^  money,  valu- 
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able  security,  or  other  propertr  whatsoever,  the  stealiog  or  taking 
whereof  shall  amount  to  a  felony  either  at  common  Taw,  or  by 
virtue  of  this  act,  such  person  knowing  the  same  to  have  been  Receiver  of 
feloniously  stolen  or  taken,  every  such  receiver  shall  be  guilty  of  goods  felo- 
felony,  and  may  be  indicted  and  convicted,  either  as  an  accessary  niously  taken, 
after  the  fact,  or  for  a  substantive  felonv,  and  in  the  latter  case, 
whether  the  principal  felon  shall  or  shall  not  have  been  previously 
convicted,  or  shall  or  shall  not  be  amenable  to  justice ;  and  every 
such  receiver,  howsoever  convicted,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  fourteen  years,  nor  less  than  seven  years,  or  PimUhmenc 
to  be  imprisoned  for  any  term  not  exceeding  three  years,  and,  if 
a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped 
(if  the  court  shall  so  think  6t),  in  addition  to  such  imprisonment : 
provided  always,  that  wo  person,  howsoever  tried,  for  receiving  as 
aforesaid,  shall  be  liable  to  be  prosecuted  a  second  time  for  the 
same  offence. 

§  55.  If  any  person  shall  receive  any  chattel,  money,  valuable   ReceiTer, 
security,  or  other  property  whatsoever,  the  stealing,  taking,  ob-  where  the 
taining,   or   converting   whereof  is  made   an  indictable  misde-  ^J^^.^  ^ 
meanor  by  this  act,  such  person  knowing  the  same  to  have  been  f^^L^  °^ 
unlawfully  stolen,  taken,  obtained,  or  converted,  every  such  re- 
ceiver shall  be  guilty  of  a  misdemeanor,  and  may  be  indicted  and 
convicted  thereof,  whether  the  person  guilty  of  the  principal  mis- 
demeanor shall  or  shall  not  have  been  previously  convicted  thereof, 
or  shall  or  shall  not  be  amenable  to  justice ;  and  every  such  re» 
ceiver  shall,  on  conviction,  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  Pimiihinent. 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  so  think  fit),  m  addition  to  such 
imprisonment. 

§56.  If  any  person  shall  receive  any  chattel,  money,  valuable  ReceiTen, 
security,  or  other  property  whatsoever,  knowing  the  same  to  have  where  to  be 
been  feloniously  or  unlawfully  stolen,  taken,  obtained,  or  con-  ^^* 
verted,  every  such  person,  whether  charged  as  an  accessary  after 
the  fact  to  the  felony,  or  with  a  substantive  felony,  or  with  a 
misdemeanor  only,  may  be  dealt  with,  indicted,  tried,  and  punished 
in  any  county  or  place,  in  which  he  shall  have,  or  shall  have  had, 
any  such  property  in  his  possession,  or  in  any  county  or  place  in 
which  the  party  guilty  of  the  principal  felony  or  misdemeanor 
may  by  law  be  tried,  m  the  same  manner  as  such  receiver  may 
be  dealt  with,  indicted,  tried,  and  punished  in  the  county  or  place 
where  he  actually  received  such  property. 

§  51.  And,  to  encourage  the  prosecution  of  offenders,  be  it  Restitution  ct 
enacted,  that  if  any  person  guilty  of  such  felony  or  misdemeanor  stolen  property, 
as  aforesaid,  in  stealing,  taking,  obtaining,  or  converting,  or  in  ^^"p'^^*^ 
knowingly   receiving  any  chattel,  money,  valuable  security,  or  ^ceiver.  ^ 
other  property  whatsoever,  shall  be  indicted  for  any  such  ofience, 
by  or  on  behalf  of  the  owner  of  the  property,  or  his  executor  or 
administrator,  and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representative ;  and  the  court 
before  whom  any  such  person  shall  be  so  convicted,  shall  have 
power  to  award  from  time  to  time  writs  of  restitution  for  the  said 
property,  or  to  order  the  restitution  thereof  in  a  summary  manner  s 
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provided  always,  that  if  it  shall  appear  before  any  award  or  order 
made,  that  any  valuable  security  shall  have  been  bondjide  paid  or 
discharged  by  some  person  or  body  corporate  liable  to  the  pay- 
ment thereof,  or  being  a  negotiable  instrument  shall  have  been 
hoiidjlde  taken  or  received  by  transfer  or  delivery,  by  some  person 
or  body  corporate,  for  a  just  and  valuable  consideration,  without 
any  notice,  or  without  any  reasonable  cause  to  suspect  that  the 
same  had,  by  any  felony  or  misdemeanor,  been  stolen,  taken,  ob- 
tained, or  converted  as  aforesaid,  in  such  case  the  court  shall  not 
award  or  order  the  restitution  of  such  security. 

Sec.  60.  Where  the  stealing  or  taking  of  any  property  whatso- 
ever is  by  this  act  punishable  on  summary  conviction,  either  for 
every  ofi^nce,  or  for  the  first  and  second  offence  only,  or  for  the 
first  offence  only,  any  person  who  shall  receive  any  such  property, 
knowing  the  same  to  be  unlawfully  come  by,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  be  liable  for  every  first, 
second,  or  subsequent  offence  of  receiving,  to  the  same  forfeiture 
and  punishment  to  which  a  person  guilty  of  a  first,  second,  or 
subsequent  offence  of  stealing  or  taking  such  property  is  by  this 
act  made  liable. 

Questions  of  some  nicety  have  arisen  on  prosecutions  under  the 
repealed  statutes,  as  to  whether  the  party  indicted  was  a  receiver 
or  a  principal. 

A.  furnished  a  large  boat  for  hire  to  bring  on  shore  some  barilla 
out  of  a  ship,  and  JS.,  one  of  his  men,  separated  a  portion  of  the 
barilla  in  the  boat,  in  order  to  steal  it,  without  the  privity  of  A, ; 
but  A,  afterwards  assisted  in  carrying  it  off.  It  was  held  that,  as 
to  A,  it  was  a  continuing  transaction,  which  was  not  completed 
till  the  removal  from  the  boat,  and  that  so,  A.  was  guilty  as  a 
principal.  R,  v.  Dyer  and  Distingy  2  East,  P,  C.  767.  Ace.  5.  P. 
R,  V.  Atwelly  Odonnel,  and  others,  ib.  and  2  Russ.  256. 

But  where  two  persons  stole  butter  and  cheese  out  of  a  ware- 
house, and  deposited  them  in  the  adjoining  street,  at  the  distance 
of  about  30  yards  from  the  warehouse  door,  and  afterwards  the 
prisoner,  being  informed  of  what  had  been  done,  assisted  in  carry- 
ing them  away  to  a  cart :  after  conviction  of  the  prisoner  as  a 
principal  in  the  larceny,  the  judges  held,  on  case  reserved,  that, 
as  the  property  was  removed  from  the  owner's  premises  before  the 
prisoner  was  present,  he  could  not  be  considered  a  principal,  and 
that  the  conviction  was  wrong.  E.T.  1817.  R.  v.  King,  C  C.  R. 
S32.  2RUSS.257. 

Where  the  prisoner  and  «/.  S*  went  to  steal  two  horses,  and 
«/.  S,  lefl  the  prisoner  half  a  mile  from  the  place  where  the  horses 
were,  and  brought  the  horses  to  him,  and  they  both  rode  away 
with  them ;  it  was  held,  that  the  prisoner  was  an  accessary  only, 
because  he  was  not  present  at  the  original  taking.  M.  1\  1820. 
R.  v.  Kelly,  C.  C.  R.  421.  2  Russ.  257. 

But  where  a  man  committed  a  theft  in  the  room  of  a  house  in 
which  he  lodged,  and  threw  a  bundle  containing  the  stolen  pro- 
perty out  of  the  window  to  an  accomplice,  who  was  waiting  to 
receive  it,  it  was  held  that  under  those  circumstances  the  accom- 
plice was  a  principal,  and  that  the  conviction  of  him,  as  a  receiver, 
was  wrong.     E.  T,  1825.    R,  v.  Owen,  R.  &  M.  96. 

The  indictment  against  a  receiver  of  stolen  goods  need  not 
allege  time  and  place  to  the  fact  of  stealing  the  goods :  it  is 
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sufficient  if  they  be  alleged  to  the  fact  of  the  receipt.  2  JEast's 
P.  C.78a 

'Where  an  indictmeut  charged  the  prisoner  by  the  name  of  Mistake  as  to 
Fronds  M.  with  receiving  stolen  goods,  '*  he  the  said  Thomas  M.  n«n«-^  »«*»•- 
icDowin^y  Ac*'  it  was  holden  that  the  words  "  he  the  said  Thomas  P^"'*S^ 
Af.**  might  be  rejected  as  surplusage.     Morris's  case^  1  Leach, 
109.  eU.  2  Russ.  259. 

The  indictment  having  charged  the  principal  with  stealing  a  Larceny  of 
live  sheep,  and  the  accessary  with  receiving  <*  20  pounds  of  mut*  sheep,  aver. 
ton,  part  of  the  goods,"  &c.  the  conviction  was  holden  to  be  p>«n*of»«»»- 
propery  it  being  sufficient  if  the  thing  received  be  the  same  in  fact  ""^""^tou— 
as  that  which  was  stolen^  though  passing  under  a  new  denomination. 
£.T.  CowM  and  Green,  2  East ^  P.  C.  617.  2  Russ*  259. 

But  the  guilty  knowledge,  which  is  the  gist  of  the  offence,  must  Guilty  know- 
be  correctly  averred,  as  where  an  indictment  against  a  receiver,  l«dge  must  be 
who  was  tried  %vith  the  principal,  stated  that  he  knew  the  goods  *"?!^^^ 
U>  have  sioUn  (omitting  the  word  ''been"),  the  judges  thought  the  '^'"''^ 
indictment  bad ;  but,  it  is  added,  that  they  afterwards  took  time 
to  consider.    //.  T.  1788.   R.  v.  Keruon,  MS.  Baj/ley  B.  citp^. 
Ruu.  259. 

In  the  case  of  John  Thomas^  the  indictment  was  for  receiviog  Principal  un- 
goods  stolen  by  persons  unknown,  which  was  objected  to  be  in-  known. 
aufficienty  in  not  ascertaining  the  principal  thief,  and  that  it  ought 
to  appear  to  whom  in  particular  the  prisoner  was  accessary.    This  No  objection. 
objection  being  referred  to  the  judges,  they  were  unanimously  of 
opinion  that  the  indictment  was  good ;  that  the  great  view  of  the 
statutes  was  to  reach  the  receivers  where  the  principal  thieves 
could  not  easily  be  discovered.     Thomas's  case,  O,  B..  May  1766. 
2  MS.  Sum.  477.    2  East's  P.  C,  781. 

Where  the  principal,  however,  is  known,  it  seems  proper  to  state  If  known,  must 
it  according  to  the  truth :  and  the  common  form  of  the  indictment  ^  itoted. 
is  to  state  Uie  fact  of  stealing  the  goods  by  the  principal,  and  the 
receipt  of  them  by  the  receiver,  he  then  and  there  well  knowing 
the  said  goods  and  chattels  to  have  been  feloniously  stolen,  &c. 
It  is  sufficient  in  an  indictment  for  felony  against  a  receiver  of  Statement  of 
stolen  goods,  to  state  that  the  principal  was  **  tried  and  dult^  conviction  suffi- 
convided"  without  going  on  to  show  what  judgment  was  passed  ^'^"^ 
upon  him,  or  how  he  was  delivered.     Hymans  case,  2  Leachf  925. 

In  an  indictment  for  a  misdemeanor  against  a  receiver  of  stolen 
goods,  an  averment  that  the  principal  has  not  been  convicted,  is 
unnecessary.     R,  v.  Baxter,  5  T.  R.  88. 

N.B.  This  is  now  made  a  felony. —  See  anth 

By  2  G,  3.  c.  28.  §  12.  every  person  who  shall  buy  or  receive  2  G.  3.  c  28. 
any  part  of  the  cargo,  or  any  coods,  stores,  or  things  of  or  belong-   Receivers  of 
ing  to  any  ship  or  vessel  in  the  Thames,  knowing  the  same  to  be  P?*"^  °/ *  ^^^^ 
stolen  or  unlawfully  come  by ;  or  shall  privately  buy  or  receive  any  °   *  *  *P* 
such  goods,  &c.  or  any  part  thereof,  by  suffering  any  door,  window, 
or  shutter  to  be  left  open  or  unfastened  between  sun-setting  and 
sun-rising  for  that  purpose ;  or  shall  buy  or  receive  the  same  at  any 
time  in  any  clandestine  manner  from  any  person  whomsoever,  shall, 
being  thereof  convicted  by  due  course  of  law,  though  the  principal 
felon  or  offender  has  not  been  convicted  of  stealing  or  unlawfully 
procuring  the  same,  be  transported  for  H  years  to  any  of  the  co- 
lonies in  America,  according  to  the  laws  in  force  for  the  transport* 
ation  of  felons. 

VOL.  in.  c 
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Aliter  39  &  40 
G.  3.  c.  87. 

Such  receivers 
shall  plead  in- 
fttanter. 


Principal  a 
witness. 
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In  the  case  of  Rex  v.  Jf^^,  2  T.  R.  77.  the  court  oF  K.  B.  were 
of  opinion  that  the  prisoner  might  be  prosecuted  as  for  a  felony 
for  an  offence  under  this  section  of  the  act;  and  they  refused  to 
bail  him. 

But  the  legislature  seems  to  have  considered  it  only  as  a  misde- 
meanor ;  for  by  the  statute  S9  &  40  G.  3.  c.  87.  §  22.  (after  re- 
citing that  by  the  last-mentioned  act,  2  G.  3.  r.  28.  persons  guilty 
of  certain  otfences  are  punishable  by  transportation  for  14*  years, 
but  the  said  offences  not  being  by  the  said  act  declared  to  be  felony^ 
the  trial  thereof  may  in  alt  cases  be  put  off,  by  means  of  ft  traverse, 
to  the  next  sessions,  after  the  finding  of  the  bill  of  indictment  for 
the  same»  and  the  offender  be  in  the  mean  time  liberated,  on 
being  admitted  to  bail,)  it  is  enacted,  that  in  such  cases  the 
person  so  indicted  shall  plead  to  the  same  indictment  without 
having  time  to  traverse  the  sarae>  as  is  usual  in  cases  of  mis- 
demeanors. 

It  is  now  agreed  that  the  principal,  though  not  convicted  or 
pardoned,  may  be  examined  as  a  witness  against  the  receiver.  In 
Patrams  case,  and  in  Hasiam's  case,  which  were  prosecutions 
for  the  misdemeanor  on  stat.  22  G.  3.  c.  58.,  the  principal  felons, 
though  not  convicted,  were  admitted  as  witnesses  on  the  part  of 
the  crown.  The  same  was  done  in  Jonathan  fVild*s  case,  on  a 
prosecution  on  stat.  4  G.  1.  c.  II.  for  taking  a  reward  to  help  to 
stolen  goods.  2  East's  P.  C.  782,  783.  Patram*s  case.  Bridge- 
•mater  Sum*  Ass*  cor*  Grose  J.  1787*  Haslam*s  case,  O.  B.  1786, 
2  Leach,  418. 

Indictment  against  an  Accessary  before  the  Fact,  taken  from 
Cokifs  Report  of  Lord  Sanchat's  Case,  9  Co.  116.,  on  which 
Bjobert  Creightorij  Esquire  (Lord  Sanchar^  of  Scotland)  was 
convicted  and  hanged ;  viz* 

Middlesex.  'JT'HE  Jurors  present,  for  the  lord  the  king  upon  their 

oath,  That  vohereas  Robert  Carliel  late  of  London, 
yeoman,  and  James  Irweng  late  of  London,  yeoman,  not  having  God 
before  their  eyes,  but  being  seduced  by  the  instigation  of  the  devil,  on 
the  eleventh  day  of  May  in  the  lOth  year  of  the  reign  of  our  lord 
James,  by  the  grace  of  God  of  England,  France,  ana  Ireland  king^ 
defender  of  the  faith,  and  so  forth,  and  o/*  Scotland,  the  forty-Jiflh, 
at  London,  that  is  to  say,  in  the  parish  ^St.  Dunstan  in  the  West, 
in  the  xvard  o/'Farringdon  without  London  aforesaid,  &c»  with  force 
and  arms,  &c* feloniously,  and  of  their  aforethought  malice,  in  and 
upon  one  John  Turner,  then  and  there  in  the  peace  of  God,  and  of 
the  said  lord  the  king  being,  made  an  assault  and  affray  ;  and  the 
aforesaid  Robert  Carliel  with  a  certain  gun  [tormentum]  called  a 
pistol,  of  the  value  of  5s.  then  and  there  charged  with  gunpowder, 
and  one  leaden  bullet,  which  gun  the  said  Robert  Carliel  in  nis  right 
hand  then  and  there  had  and  held,  in  and  upon  the  aforesaid  John 
Turner,  then  and  there  feloniously,  voluntarily,  and  of  his  malice 
forethought,  did  shoot  offhand  discharge  ;  and  the  aforesaid  Robert 
Carliel,  with  the  leaden  bullet  aforesaid,  from  the  gun  aforesaid  then 
and  there  sent  out,  the  aforesaid  John  Turner,  in  and  upon  the  left 
part  of  the  breast  of  him  the  said  John  Turner,  then  and  there  feTo' 
niously  struck,  giving  to  the  said  John  Turner,  then  and  there  with 
ihe  leaden  bullet  as  (foresaid,  near  the  left  pap  of  him  the  said  John 
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Turner,  one  mortal  toound  of  the  breadth  of  half  an  inch,  and  depth 
of  Jive  inches,  of  which  mortal  toound  the  aforesaid  John  Turner  a/ 
£tondon  aforesaid,  in  the  parish  and  ward  aforesaid,  instantly  died; 
And  that  James  Irwcog  foloniousl^  and  qf  his  forethought  malice 
iheu  and  there  was  present,  aiding,  assisting,  aoetting,  comforting, 
and  maintaining  the  aforesaid  Robert  Carliel  to  do  and  commit  tte 
Jeionyand  murder  aforesaid,  inform  aforesaid,  and  so  the  aforesaid 
Rob^  Carliel  and  James  Irweng  Uie  aforesaid  John  Turner,  at 
Lrondon  aforesaid,  in  the  parish  and  ward  aforesaid,  in  manner  and 
form  aforesaid,  foloniousfy,  voluntarily,  and  of  their  forethought 
mudice  killed  and  murdered,  against  the  peace  of  the  lord  the  now 
hinz,  his  croiwn  and  dignity  ^  And  that  one  Robert  Creighton,  late 
of  Uie  parish  of  St.  Margaret  in  the  county  of  Westminiter,  esquire, 
not  having  God  before  his  eyes,  but  being  seduced  by  the  insti- 
gation of  the  devil,  before  the  felony  and  murder  aforesaid,  by  the 
aforesaid  Robert  Carliel  and  James  Irweng  in  manner  and  form 
aforesaid  done  and  committed,  that  is  to  say,  on  the  tenth  day  of 
Afoy  in  the  10th  year  of  the  reign  of  our  lord  James,  by  the  grace 
of  Godt  of  England,  France,  and  Ireland  king,  defender  of  the 
faith,  and  of  Scotland,  the  forty-fifth,  the  aforesaid  Robert  Carlid, 
at  the  aforesaid  parish  of  St.  Margaret  in  fFef/mm^^^  aforesaid,  in 
the  county  of  Middlesex  aforesaid,  to  do  and  commit  the  felony 
and  murder  aforesaid,  in  manner  and  form  aforesaid,  maliciously^ 
feloniously,  voluntarily,  and  of  his  forethought  malice  did  stir  up, 
move,  abet,  counsel,  and  procure,  against  the  peace  of  the  said 
lord  the  king  that  now  is,  his  crown  and  dignity,  &c. 

If  after  the  Fact,  then  the  form  may  be  thus : 

And  that  A. Oblate  o/'-  in  the  county  of  yeoman^ 

well  knowing  the  said  (offender)  to  have  done  and  committedthe  said 

Jdony  in  manner  and  form  aforesaid,  a/lerwartls,  to  wit,  on  the 

</fly  of  in  the      <         year  of  the  reign  of  ■  at 

aforesaid  in  the  county  aforesaid,  with  force  and  arms,  him 

the  said did  then  ana  there  foloniously,  and  of  his  malice 

forethought,  receive,  aid,  and  comfort ;  against  the  peace  of  the  said 
lord  the  king  that  novs  is,  his  crown  and  dignity. 

Indictment  against  an  Accessary  for  receiving  Goods,  knowing 
them  to  have  been  stolen,  in  one  County,  the  Principu 
having  been  indicted  and  convicted  in  another. 

Middlesex.  ^  HE  jurors  for  our  lord  the  king  upon  their  oath  present 

that  at  the  delivery  of  the  gaol  (^our  lord  the  king  of 
his  county  of  Dorset,  holden  at  Dorchester  in  and  for  the  satd 
county  of  Dorset,  on  the  — —  day  qf"^^ —  in  the  ——-wear 
of  the  reign  of  our  sovereign  lord  George  the  fourth,  king  of  Great 
Britain,  S^ore  sir  Charles  Abbott  knight,  lord  chief  justice  of  our 
lord  the  king  assigned  to  hold  pleas  in  the  court  qf  our  lord  the 
king,  before  the  king  himself,  and  sir  John  Bayley  knight,  one 
other  of  the  justices  qf  our  said  lord  the  king,  assigned  to  hold 
pleas  in  the  court  qfour  said  lord  the  king,  before  the  king  himself, 
then  justices  of  our  said  lord  the  king,  assigned  to  deliver  the  said 
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gaoi  of  the  prisoners  therein  being;  X.  Y.  late  of  the  parish  of  ' 

m  the  said  county  of  Dorset,  labourer,  was  convicted  in  due  form 

cf  latQ,  for  that  the  said  X.  Y.  on  the  >  day  of in  the 

said  year  of  the  reign  of  our  said  lord  the  king,  xoith  force 

nnd  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  ten  yards 
o/* broad  cloth  of  the  vatue  of  thirty  shillings,  of  the  goods  and  chat^ 
tels  of  one  M.  N.  then  and  there  being  found,  feloniously  did  steal, 
take  and  carry  away,  against  the  peace  of  our  said  lord  the  king, 
his  crown  ana  dignity,  as  by  the  record  thereof  remaining  JUed  tn 
the  said  court  of  gaol  delivery  may  more  fully  and  at  larse  appear^ 
And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  fortner  present 

that  A.  O.  late  of  the  parish  of in  the  county  of  Middlesex, 

labourer,  afterwards,  to  wit,  on  the  said  —  day  of'  in  the 

year  aforesaid^  with  force  and  arms,  at  the  said  parish  qf^ 
in  the  county  of  Miadlesex  aforesaid,  the  goods  and  chattels  afore^ 
said,  so  as  aforesaid  feloniously  stolen,  taken  and  carried  away, 
feloniously  did  receive  and  have  (he  the  said  A.  O.  then  and  there 
well  knowing  the  aforesaid  goods  and  chattels  to  have  been  feloniously 
stolen,  taken  and  carried  away)  against  the  form  of  the  statute  in 
that  case  made  and  provided,  and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

Information  against  an  Accessary  before  the  Fact. 

Staffordshire,  \  'jT'HE  information  and  complaint  of  A»B»  of  the 

to  wit.       J        parish  of in  the  said  county,  gentle^ 

man,  taken  upon  oath  before  me  J.  P.  esq.,  one  of  his  majesty's 
justices  of  the  peace  in  and  for  the  said  county,  this  — ^—  day 
of  .  ■  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  • 

Who  saith  that  on the  '  day  of'  last, 

his  dwelling-house,  situate  in  the  parish  of       ■  in  the  said 

county,  was,  about  the  hour  of  in  the  night  of  the  same 

day,  broken  and  entered  by  some  person  or  persons  [or,  as  the  case 
nay  be],  and  that  [describe  the  property  stolen]  the  property  of 
him  the  said  A.  B.  [or,  of  C.  D.  as  the  case  may  be]  voas  [or,  were2 
then  and  there  feloniously  stolen,  and  that  he  hath  just  cause  te 
suspect,  and  doth  suspect  that  £•  F.  late  of  aforesaid, 

labourer,  did  commit  the  said  felony  [or,  as  the  case  may  be],  and 

that  G.  H.  late  of aforesaid,  labourer,  did  counsel,  hire, 

procure,  or  command  the  said  £.  F.  to  commit  the  said  felony  [or,  as 
the  case  may  be].     And  thereupon  he  the  said  A.  B^prayeth  that 
justice  may  be  done  in  the  premises* 

Sworn  before  me,  A.  B. 

J.  P. 

Warrant  to  apprehend  thereapon. 

To  the  constable  of  the  parish  of in  the  county  of 

Stafford,  and  to  all  other  constables  and  peace  officers  within 
the  said  county. 

Stoffordshire,  1  JffHEREAS  A.  B.  of  the  parish  of fit 

to  wit.       J  the  said  county  of  Stafford,  gentleman,  hath  this 

day  made  oath  before  me  J.  P*  esq,,  one  of  his  majesty*s  justices 
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^  ike  peace  in  and  Jor  the  said  courUy^  that  his  dwelling-house, 

situate  m  ike  parish  of*  in  the  said  countyt  waSf  about  the 

hour  of  in  the  night  of  the  same  day^  broken  and  entered 

&y  some  person   or  persons  [or,  as  the  case  may  be],  and  that 

rdeicribe  the  property  stolen]  the  property  of  him  the  said  A.  Bw 

XoTf  of  C.  D.  as  the  case  may  be]  toas  Cor,  were]  then  and  there 

JHoniously  stoteUf  and  that  he  hath  Just  cause  to  suspect  and  doth 

suspect  J  that  E.  F.  late  of aforesaid^  labourer ^  did  commit 

the  saidfdony  [or,  as  the  case  may  be],  and  that  G.  H.  laU  of 

aforesaidt  labourer^  did  counsel,  hire,  procure,  or  command 

the  said  £•  F.  to  commit  the  saidjelony  [or,  as  the  case  may  be]. 
These  are  therefore,  in  his  majesty  s  name^  to  charge  and  command 
youjbrihmih  to  apprehend  and  bring  before  me  the  said  £•  F.  and 
G.  H.  to  ansxoerthe  said  complaint,  and  to  be  further  dealt  with 
according  to  law.  Given  under  my  hand  ana  seal,  this 
day  of     ■         one  thousand  eight  hundred  and  -— 


J.  P.  (L.  S.) 


Commitment  thereupon* 


To  the  keeper  of  his  Majesty's  gaol  at  Stafford,  for  the  county  of 

Stafford,  or  his  deputy. 

Staffordshire,  1  J^ECEIVE  into  your  custody  the  bodies  of  E.  F. 
to  wit.       J         and  6.  H.  herewith  sent  you,  brought  before 
use  J.  P.  esq,,  one  of  his  majesty  s  justices  of  the  peace  tit  and  for 
the  said  county,  by  A.  C.  constable  of  the  parish  of  in  the 

aaid  county,  the  said  £. F.  being  charged  upon  the  oath  ofAMlSt. 
witk  having  on  ■  the  ■  day  of'  last,  Jeloniously 

and  burglariously  broken  and  entered  his  dweUing'house,  situate  %n 
the  parish  of  in  the  said  county,  [or,  as  the  case  may  be], 

andfolonioMsly  stolen^  taken,  and  carried  awau  [diescribe  the  pro- 
perty stolen]  the  property  of  the  said  A.  B.  [or,  C.  D.  as  the  case 
may  be],  and  the  said  G.  H.  beine  also  charged  upon  the  oath  of  the 
said  Am  B.  with  having  counselled,  hired,  procured  or  commanded 
the  said  £.  F*  to  commit  the  said  folony  and  burglary  [or,  as  the 
ease  may  be],  and  them  safely  keep  in  your  custody  until  they  shall 
be  dssckarged  by  due  course  of  law.  Gtven  under  my  hand  and  seal 
at  ■  in  the  said  county,  this  ■    '  '       day  of  one  thoU" 

sand  eight  hundred  and  ■  J.  P.  (L.  S.) 

To  prosecute  at  the  next  assizes  [ot,  sessions, 
as  the  case  may  require]. 

jaDDitiotif     See  ^nlnttmtnu 
Stt^ultttp*     See  ]LetoOiie004. 
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:aDmiraUp  Court* 


Jurisdictionw 


Common  law 
juriHdiction 
over  offtinces 
committed  at 
sea  before 
atat.  28  H.  8. 
C.15. 


Admiralty  ju- 
risdiction 
within  a  countj 
considered. 


A  sketch  of  the  jurisdiction  of  this  court  in  criminal  matters 
may  be  useful  to  point  out  the  limits  of  the  common  law 
powers  herein. 

[See  Stats.  15  R.  2.  c.  3.  28  H.  8.  c.  15-  35  H.  8.  c.  2.  1 1  &  12 
W.S.c.1.  2&SA.C.20.  4  G.  I.e.  11.  6G.  I.e.  19.  «G.l. 
c.  2*.  2  G.  2.  c.  28.  1 8  G.  2.  c.  30.  32  G.  2.  c.  25.  39  G.  3, 
c.  37.  Repealed  by  6  G.  4.  c.  105.  7  &  8  G.  4.  c.  28.  c.  29. 
c.  30.    9  G.  4.  c.  31.    7  G.  4.  c.  64-.] 

'T^HE  court  of  Admiralty  hath   jurisdiction  of  all  things  done 
super  ahum  mare  out  of  any  county  (4  InsL  134.  Stat.  5  EL 
€•  5.  §  30.)i  viz.  on  the  main  sea,  or  the  coasts  of  the  sea,  out  of 
any  county,  cinque  port,  haven,  or  pier.     Stat.  27  EL  c.  1I» 
^  Insulin. 

It  appears  that  at  common  law,  the  K.  B.  had  usually  cognizance 
of  felonies  and  treasons  done  on  the  narrow  seas  or  coasts,  though 
out  of  the  bodies  of  counties :  and  that  they  were  presented  and 
tried  by  juries  of  the  adjacent  counties.  1  Hales  P.  C.  154.  2  id. 
12.  The  general  commissions  of  oyer  and  terminer  of  felonies 
infra  comiiatum  did  not  extend  to  such  offences,  1  HaWs  P.  C* 
154.  2  id*  15.,  and  special  commissions  to  hear  and  determine 
them  on  the  coasts  <*  secundum  legem  et  consuetudinem  regni 
AngliiB,*^  were  oflen  issued,  naming  the  admiral  and  his  lieutenant 
commissioners,  ibid.  In  35  Ed.S.  A.D.  1360-61.,  this  common 
law  jurisdiction  was  interrupted  by  a  special  order  of  the  King 
and  Council,  and  no  exercise  of  it  had  occurred  in  Lord  Hale's 
time  since  38  Juf.  3.  2  Hales  P.  C.  15.  citing  elaus.  35  Ed.  3. 
M.  28.  dorso.  From  that  period  to  stat.  28  H.  8.  c.  15.,  offences 
committed  on  the  high  seas  or  on  the  coasts  out  of  the  body  or 
extent  of  any  English  county,  were  usually  tried  by  the  admiral 
or  his  deputy  (now  styled  judge  of  the  admiralty),  according  to  the 
course  of  civil  law,  and  without  a  jury*  No  conviction  or  sentence 
of  death  could  therefore  take  place  except  on  the  evidence  of  two 
witnesses  or  the  confession  of  the  offender.  4  Bla.  Com.  268. 
Preamble  to  28  H.  8.  c.  15. 

It  is  perfectly  agreed  that  the  admiral  never  had  jurisdiction  in 
any  creek,  river,  or  port  within  the  body  of  a  county :  See  pre^ 
amble  to  Stai.  15  /2. 2.  c.  3.  and  authorities  collectedy  1  Stark.  C.  P. 
16.  n.  (a),  till  authorized  by  stat.  15  Ric.  2.  c.  3.  to  inquire  of 
**  deaths  and  mayhems  done  in  great  ships  hovering  in  the  main 
streams  of  great  rivers  below  the  bridges  of  the  same  rivers,  nigh  to 
the  sea.***  This  peculiar  jurisdiction  of  the  admiral  is  concurrent 
with  that  of  the  K.  B.  and  o^  general  commissions  of  oyer  and 
terminer  infra  comitatum,  2  Hate,  16.  54.,  and  does  not  exclude 
the  common  law.    1  East's  P.  C.  368. 

In  a  late  case  at  the  admiralty  session,  of  a  murder  committed 


*  Or,  <<  below  the  points  or  reaches  of  the  same  rivers,  nearest  to  tlie  sea.** 
Fulton's  Stat.  1618.  Cay*s  Abridgt.  cited  Tomlins's  Edit  of  the  Statutes  at 
Large,  15  R.  2.  c.  3.  note  (12.).  4  Inst.  137.  but  all  the  other  authorities  read 
••  bridgei.*' 
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in  a  part  of  Milford  haven,  never  known  to  be  dry  except  at  the 

very  lowest  tide,  and  which  was  about  three  miles  over,  about 

seven  or  eight  miles  from  the  mouth  of  the  river  or  open  sea,  and 

about  16  miles  below  any  bridges  over  the  river,  a  question  was 

made  wlietber  the  place  where  the  murder  was  committed  was  to 

be  coDsidered  as  within  the  limits  to  which  commissions  granted 

under  stat.  28  //.  8.  c.  15.  do  by  law  extend.    Upon  reference  to 

the  judges  they  were  unanimously  of  opinion  that  the  trial  was 

properly  had,  and  it  is  said  that  during  the  discussion  of  the  point, 

Lord  Hale's  construction  of  this  act,  in  2  Bale^  P.  C.  16,  17,  18. 

was  much  preferred  to  the  doctrine  of  Lord  Coke  in  3  Intl.  111. 

4  /jij/.  IS^.,  and  that  most,  if  not  all  of  the  judges  seemed  to  think 

that   the   common   law  has  a  concurrent  jurisdiction  with   the 

admiralty  in  this  haven,  and  in  all  other  havens,  creeks,  and  riven 

in  this  realm.   Bruce's  case^  2  Leach,  C.  C.  1093.     C.  C  R.  243. 

In  the  consideration  of  the  above  case,  it  appeared  to  the  judges 
that  the  28  H.  8.  applied  to  all  great  waters  freouented  by  ships ; 
tliat  in  such  waters  the  admiral  in  the  time  ot  //.  8.  pretended 
jurisdiction ;  that  by  havens,  &c.f  havens  in  England  were  meant 
to  he  included,  though  they  are  all  within  the  body  of  some 
county ;  and  that  the  mischief  from  the  witnesses  being  seafaring 
men  was  likely  to  apply  to  all  places  frequented  by  ships.  MS. 
Baviey  B.  cii.  1  Russ.  107. 

By  6tat.  28  H.  8.  c.  15.  A.D.  1536,  treasons,  felonies,  robberies,  28 II.  8.  c  L5. 
murders,  and  confederacies  committed  in  or  uponiktseaf  or  in  any 
haven,  river,  creek  or  place  where  the  admiral  has  or  pretentU  to 
hate  juri&dict ion y  shall  be  tried  according  to  the  course  of  common 
law,  and  in  such  places  and  counties  as  shall  be  appointed  by  the 
king's  commission,  in  like  manner  and  form  as  if  the  same  had 
been  committed  upon  land. 

Upon  the  seaJ]  This  statute  does  not  give  the  admiral  jurisdic* 
tlon  in  any  river,  creek  or  port  within  the  body  of  a  county ;  and 
the  main  question  of  jurisdiction  arising  on  the  statute  is.  Whether 
the  fact  happened  at  any  place  within  the  body  of  a  county? 
If  it  did,  the  trial  must  be  had  before  the  ordinary  jurisdiction : 
for  the  admiral  can  have  no  jurisdiction  there,  unless  by  positive 
statute.  I  Russ.  144.  citing  4  Jnst,  137.  and  see  stat.  L6  R.  2. 
c.  3. 

Upon  the  open  sea  shore,  the  common  law  and  admiralty  have  High  and  low 
alternate  jurisdiction  over  the  space  between  hieh  and  low  water  ^^^'  mark, 
mark,  3  In$L  1 13.  2  Hale*i  P.  C,  17.  (/>)>  so  that  ifa  man  stricken  on 
the  high  sea  die  on  the  shore  on  the  reflux  of  the  tide,  the  case  is 
out  of  the  admiral's  jurisdiction.  Lacies  casCf  2  Halei  P.  C.  17. 20. 
I  East's  P.C.C.S.  §  131. 

A.  standing  on  the  shore  of  a  harbour,  fired  a  loaded  musket  Shooting  from 
at  a  revenue  cutter  which  had  struck  on  a  sand-bank  in  the  sea  tl}^  l*nd,  and 
about  100  yards  from  shore,  by  which  firing  a  person  was  malici*  |^l»ngontbtt 
ously  killed  on  board  the  vessel.    This  was  held  to  be  piracy,  for 
the  offence  was  committed  where  the  death  happened,  and  not  at 
the  place  from  whence  the  cause  of  death  proceeded.      IRuss. 
145,  146.   citing   1  Hawk.   P.  C.  c.  37.  §    17.    Coombe's  case, 

(a)  For  though  the  land  be  infra  cwrput  comilatiU  at  the  reflow,  yet  when  the 
sea  is  full,  the  auimiral  hath  jurisdiction  «uper  aquam,  as  long  as  the  sea  flows, 
3  Ifut.  118.  ;  and  see  id.  54.  and  2  Hawk.  c.  9.  $  14.,  as  to  the  jurisdiction  of 
the  countj  coroner  in  offences  on  the  sea  shore^  great  riyers,  &c. 

c  4 
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1  Leach,  S88.  1  East*s  P.  C.  c.5.  §  151.     See  Grosvenor  y.  SU 
Augustin^s  Lath,    Tit.  ^ptUst  anH  €witom0. 

If  it  appears  that  the  goods  were  taken  at  sea  and  afterwards 
brought  on  shore,  the  OTOnder  cannot  be  indicted  as  for  a  larceny 
in  that  county  into  which  they  were  carried :  because  the  original 
felony  was  not  a  taking  of  which  the  common  law  takes  cognizance* 

2  East*s  P.  C.  c.  17.  s.  12.  p.  805.     3  Inst.  US.     1  Russ.  14^, 

It  is  sometimes  difficult  to  fix  the  line  of  demarcation  between 
the  county  and  the  high  sea  in  harbours,  or  below  the  bridges  in 
great  rivers.  The  following  general  rules  on  the  point  are  how- 
ever collected  by  Sir  E.  H.  East,  2  P.  C.  c.  17.  s.  10.  "  It  is  plain 
that  the  admiral  can  have  no  jurisdiction  in  any  rivers,  er  arms  or 
creeks  of  the  sea,  within  the  bodies  of  counties,  though  within  the 
flux  and  reflux  of  the  tide ;  except  in  the  particular  instances  of 
mayhem  and  homicide,  done  in  great  rivers,  beneath  the  bridges 
near  the  sea,  which  depends  on  stat.  15  Ric.  2.  c.  3.  In  general 
it  is  said,  that  such  parts  of  the  rivers,  arms,  or  creeks  are  deemed 
to  be  within  the  bodies  of  counties,  cohere  persons  can  see  from  one 
side  to  the  other.  Lord  Hale,  in  his  treatise  De  Jure  MariSf  says, 
tliat  the  arm  or  branch  of  the  sea  which  lies  within  XhefiuceB 
terrfs,  where  a  man  may  reasonably  discern  between  shore  and 
shore,  is,  or  at  least  may  be,  within  the  body  of  a  county.  Hawkins, 
however,  considers  the  line  more  accurately  confined  by  other 
authorities  to  such  parts  of  the  sea,  where  a  man  standing  on  the 
one  side  of  the  land  may  see  what  is  done  on  the  other ;  and  the 
reason  assigned  by  Lord  Coke  in  the  Admiralty  case  (13  Rep.  52.), 
in  support  of  the  county  coroner's  jurisdiction,  where  a  man  is 
Icillea  in  such  places,  because  that  the  county  may  well  know  it, 
seems  rather  to  support  the  more  limited  construction.  But  at 
least^  where  there  is  any  doubt,  the  jurisdiction  of  the  common 
law  ought  to  be  preferred."' 

Where  the  admiral  pretends  to  have  power."]  These  words  are 
not  to  be  extended  to  such  a  pretence  as  is  without  any  right  at 
all.  2  Hale*s  P.  C.  17.  1  Hawk.  P.  C.  c.  37.  *.  1 1.  4  Inst.  137. 
2  East,  P.  C.  c.  n.  s.  10.  Thus  a  felony  committed  between  high 
and  low  water  mark^  after  the  water  is  reflowed,  is  not  within  the 
admiral's  jurisdiction  by  these  words,  2  Hale^s  P.  C*  17.;  but 
these  words  are  to  be  understood  between  the  high  and  low  water 
marks,  3  Inst,  supra,  113.;  and  in  great  rivers,  where  the  sea  flows 
and  reflows  below  the  first  bridges,  and  also  in  creeks  of  the  sea, 
at  full  water,  where  the  sea  flows  and  reflows,  and  upon  high 
water  upon  the  shore,  though  these  are  possibly  within  the  body 
of  the  county  (a) :  for  there  at  least,  by  stat.  15  i2.2.,  they  have  a 
jurisdiction,  and  thus,  accordinsly,  it  has  been  constantly  used  in 
all  times,  even  when  common  Taw  judges  have  been  named  and 
sat  in  their  commission :  but  the  words  pretend  to  hav0  must  not 
be  extended  to  such  a  pretence  as  is  without  any  right  at  all,  as  if 
the  admiral  pretend  jurisdiction  on  the  shore  when  the  water  is 
reflowed,  yet  he  hath  no  cognizance  of  a  felony  committed  there. 
2  Hale,  P.  C.  17.    Lacie^s  case,  cited  ut  supra. 

This  act,  with  respect  to  treasons  done  at  sea,  is  not  repealed 
by  35  //.  8.  c.  2. 

Upon  this  statute,  28  H.  8.  c.  15.  a  doubt  arose,  whether  one  who 

(a)  See  arUi,  Bruce's  case. 
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was  accefliary  at  land  to  a  felony  committed  at  sea,  was  triabJe  by  piracy  at  sol 
the  admiral  within  the  purview  of  it;  but,  by  the  stat.  ll&l2tV,3%   liftisw.s. 
c«  7*,  made  perpetual  by  6  G.  1.  c.  19.,  accessaries  to  piracy  may  be  ^^' 
inquired  ci,  according  to  the  stat.  28  H.8.C.15.     Also  by  the  40  V  c  ii' 
same  statute,  piracies  and  felonies  upon  the  sea,  &c.  may  be  8g!i.'c'24.* 
Inquired  of  in  any  place  at  sea,  or  upon  land  in  H.  M.'s  dominions,  2  G.*  s.  c!  ss! 
appcNofed  by  the  king's  commission.     Also,  by  the  stats.  4G.  1.   i8G.s.c.3a 
c  il.,  8  G.  1.  C.24.,  and  2  G.  2.  c.2d.,  several  piratical  offences  s&s  A.  c.90. 
therein  mentioned,  and  bj  stat.  18  G.  2.  c.  SO.  certain  acts  of 
hostility  committed  at  sea  in  time  of  war,  may  be  inquired  of  and 
tried  in  the  admiral's  court;  and  see  2  &  3  ^.  c.  20.  §  35. 

The  stat.  39  G.  3.  c.  37.  enacu,  that  all  offences  committed  oa  S9  G.  3.  c.  37. 
the  high  seas,  out  of  the  body  of  any  county,  shall  be  offences  of  Juriidiction 
the  same  nature,  and  liable  to  the  same  punishments,  as  if  they  had  ^^  ^'>** 
been  committed  on  shore,  and  shall  be  inquired  of,  heard,  tried,  *^^'^<^**' 
and  adjudged,  as  offences  under  stat.  28  H.S.  c,  15. 

By  7  &^  8  G.4.  c.28.  (a)  $  12.  all  offences  prosecuted  in  the  High  Puniihinent. 
Court  of  Admiralty  of  England  shall,  upon  every  first  and  subse* 
quent  conviction,  be  subject  to  the  same  punishments,  whether  of 
death  or  otherwise,  as  if  such  offences  had  been  committed  upon 
the  land. 

By  7  &  8  G.  4.  c  29.  §  77.  where  any  felony  or  misdemeanor  Trial,  ftc. 
punishable  under  this  act  {b)  shall  be  committed  within  the  juris- 
diction of  die  Admiralty  of  England^  the  same  shall  be  dealt  with» 
inquired  of,  tried,  and  determined  in  the  same  manner  as  any 
other  felony  or  misdemeanor  committed  within  that  jurisdiction. 

By  7  &8G.4.  c.SO.  §43.  where  any  felony  or  misdemeanor  Trial, &c. 
punishable  under  this  act  (c)  shall  be  committed  within  the  juris- 
diction of  the  Admiralty  of  England,  the  same  shall  be  dealt  with, 
inquired  of,  tried,  and  determined  in  the  same  manner  as  any 
other  felony  or  misdemeanor  committed  within  that  jurisdiction. 

By  9  G.4.  C.31.  §  32.  all  indictable  offences  mentioned  in  this  Trial,  &c. 
act  (d)t  which  shall  be  committed  within  the  jurisdiction  of  the  Ad* 
miralty  of  En^land^  shall  be  deemed  to  be  offences  of  the  same 
nature,  and  liable  to  the  same  punishments,  as  if  they  had  been 
committed  upon  the  land  in  England,  and  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  the  same  manner  as  any 
other  offences  committed  within  the  jurisdiction  of  the  Admiralty 
of  England:  provided  always,  that  nothing  herein  contained  shall 
alter  or  affect  any  of  the  laws  relating  to  the  government  of  his 
Majesty's  land  or  naval  forces. 

By  7  G.  4.  c.  64.  §  27.  for  enabling  the  High  Court  of  Admiralty   Cosu,  &c.  in 
to  order  the  payment  of  the  costs  and  expenses  of  prosecutors,  Admiralty 
&c.  and  compensation  for  their  trouble,  &c.  in  cases  where  other  ^^^^ 
coorts  have  a  like  power  under  this  act  (e),  it  is  enacted  that  it  shall 
be  lawful  for  the  judge  of  the  said  Court  of  Admiralty  in  every 
case  of  felony,  and  in  every  case  of  misdemeanor  of  the  denomi- 
nations herein-before  enumerated,  committed  upon  the  high  seas, 
to  order  the  assistant  to  the  counsel  for  the  affairs  of  the  admiralty 
and  navy  to  pay  such  costs,  expenses,  and  compensation  to  pro- 

(a)   Act  for  further  improving  the  administration  of  criminal  justice. 

(6)  Larceny  acL  (c)  Concerning  malicious  injuries  to  property. 

(d)  Relative  to  offences  against  the  person. 

(e)  For  improiring  the  admimstratioa  of  criminal  justice. 
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secutors  and  witnesses  in  like  manner  as  other  courts  may  order 
the  treasurer  of  the  county  to  pay  the  same. 

By  7  G.4.  C.6U  §  9.  an  accessary  before  the  fact  may  be  tried, 
&c.  by  any  court  which  has  jurisdiction  to  try  the  principal  felon, 
though  the  offence  of  such  accessary  may  liave  been  committed 
on  the  high  seas,  or  at  any  place  on  land,  whether  within  his 
Majesty's  dominions  or  without. 

Sec.  10.  makes  a  similar  provision  with  respect  to  accessaries 
after  the  fact.     See  mit^,  tit.  9cce00ane0. 

All  offences  committed  on  the  seas  are  tried  before  commis- 
sioners nominated  by  the  Lord  Chancellor,  the  indictment  being 
first  found  by  a  grand  jury  of  12  men,  and  afterwards  tried  by 
another  jury,  as  at  common  law :  the  course  of  proceedings  being 
according  to  the  law  of  the  land.  Among  the  commissioners  are 
always  the  deputy  of  the  admiral,  or  the  judge  of  the  Admiralty, 
and  two  or  more  of  the  common  law  judges.  See  stat.  28  //.  8- 
c.  15.  §§  1, 2.  4.  Bla.  C.  269.  1  Chit.  Cr.  L.  152.  The  stat.  28  H.  8. 
merely  altered  the  mode  of  trial  in  the  Admiralty  Court,  and  its 
jurisdiction  continues  to  rest  on  the  same  foundation  as  before  that 
act.  It  is  regulated  by  the  civil  law,  et  per  consuetudines  marinas 
founded  on  the  law  of  nations,  which  may  possibly  give  to  that 
court  a  jurisdiction  which  our  common  law  has  not.  Per  Mans^ 
Jield  C.  J.     Rex  v.  Depardoy  1  Taunt.  R.  29. 

The  stat.  32  G.  2.  c.  25.  §  20.  for  the  more  speedy  bringing  of 
offenders  to  justice,  d'C,  enacts  that  a  session  of  oyer  and  terminer 
and  gaol  delivery  for  the  trial  of  offences  committed  on  the  high 
seas  within  the  jurisdiction  of  the  Admiralty  o?  England,  shall  be 
holden  twice  at  least  in  every  year,  viz.  in  March  and  October^  at 
the  Old  Bailey  (except  when  the  sessions  of  oyer  and  terminer  and 
gaol  delivery  for  London  and  Middlesex  shall  be  there  holden), 
or  in  such  other  places  in  England  as  the  Lord  High  Admiral,  &c« 
shall  in  writing  under  his  hand,  directed  to  the  judge  of  the  Court 
of  Admiralty,  appoint. 

For  the  acts  against  wilful  destruction  of  ships,  see  ^alicioue 
3[niurt(0*    Wittth. 

As  to  the  forging  the  signature  of  the  registrar  of  the  Court  of 
Admiralty,  or  High  Court  of  Appeals  for  prizes,  or  his  deputy,  to 
certain  instruments,  see  stat.  53  G.3.  c.  151.  §  12.  JForfierf* 


What  is  an 
affray. 


;affrap* 

I.   What  is  an  Affray. 

IL  Ham  far  it  may  he  suppressed  by  a  private  Person. 
in.  H(mfar  by  a  Constable. 
IV.  How  far  by  a  Justice  of  the  Peace. 

V.  Punishment  of  an  Affray. 

^N  affray  is  a  public  offence  lo  the  terror  of  the  king's  subjects; 
so  called  (according  to  Lord  Coke),  because  it  offrightelh  and 
maketh  men  afraid.     3  Inst.  158. 

From  whence  it  seemeth  clearly  to  follow,  that  there  may  be  an 
assault,  which  will  not  amount  to  an  affray;  as  where  it  happens 
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io  a  private  place  out  of  the  hearing  or  seeing  of  any,  except  the 

parties  concerned ;  in  wbich  case  it  cannot  be  said  to  be  to  the 

terror  of  the  people.     1  Hato»  c.6S.  §  1. 

Also  it  is  said,  that  no  quarrelsome  or  threatening  words  what*  Words  do  not 
soever  sbalJ  amount  to  an  affray ;  and  that  no  one  can  justify  lay-  unount  to  an 
ing  bis  hands  on  those  who  shall  barely  quarrel  with  angry  words,  ^^7* 
without  coming  to  blows ;  yet  it  seemeth,  that  the  constable  may, 
at  the  request  of  the  party  threatened,  carry  the  person,  who 

threatens  to  beat  him,  before  a  justice,  in  order  to  find  sureties. 

1  Haw.  c.  63.  $  2. 

Also,  It  is  certain,  that  it  is  a  very  high  offence  to  challenge  Challenge  to 
another  either  by  word  or  letter  to  fight  a  duel,  or  to  be  the  fight. 
messenger  of  such  a  challenge ;  or  even  barely  to  endeavour  to 
provoke  another  to  send  a  challenge,  or  to  fight ;  as  by  dispersing 
letters  to  that  purpose,  full  of  reflections,  and  insinuating  a  desire 
to  fight«     1  Haw.  c.  63.  §  S. 

\^ere  a  letter  intended  to  provoke  a  challenge  was  written  and  Written  chal. 
put  into  the  two-penny  post  in  Westmiruter^  addressed  to  the  pro-  lenge. 
secutor  in  London^  and  received  by  him  there,  held  by  Lord  Eilen^ 
haroufrh  C.  J.,  that  the  defendant  might  be  indicted  in  Middlesex, 
there  being  sufficient  publication  in  that  county  by  putting  it  into  Publicationy 
the  post  there,  with  intent  that  it  should  be  delivered  to  the  pro-  |>y  putting  it 
secutor  elsewhere,  and  that  if  the  letter  had  never  been  delivered  "'**^  *^  ?***• 
the  defendant's  offence  would  have  been  the  same.  R.  v.  WilliamSf 

2  Campb.  506.  ciu  1  Rus9. 276. 

But  although  no  bare  words,  in  the  judgment  of  law,  carry  in  Aflfraj,  though 
them  so  much  terror  as  to  amount  to  an  affray,  yet  it  seems  cer-  ^^  actual  tio- 
tain,  that  in  some  erases  there  may  be  an  affray,  where  there  is  no  ^''^' 
actual  violence ;  as  where  a  man  arms  himself  with  dangerous  and 
unusual  weapons,  in  such  a  manner  as  will  naturally  cause  a  terror 
to  the  people ;  which  is  said  to  have  been  always  an  offence  at  the 
common  law,  and  is  strictly  prohibited  by  statute;  for  by  stat. 
2  Ed.  3.  c.  3.  it  is  enacted,  "  that  no  man  of  what  condition  soever,  3  £<!•  3.  c.  s. 
except  the  king's  servants  in  his  presence,  and  his  ministers  in 
executhig  their  office,  and  such  as  be  in  their  company  assisting 
them,  and  also  upon  a  cry  made  for  arms  to  keep  the  peace,  shall 
come  before  the  king's  justices,  or  other  of  the  king's  ministers 
doing  their  office,  with  force  and  arms,  nor  bring  any  force  in  affray 
of  peace,  nor  go  nor  ride  armed,  by  night  or  day,  in  fairs  or  Going  anned. 
markets,  or  in  the  presence  of  the  king  s  justices  or  other  ministers, 
or  elsewhere ;  upon  pain  to  forfeit  their  armour  to  the  king,  and 
their  bodies  to  prison  at  the  king's  pleasure.     And  the  king's  jus- 
tices in  their  presence,  sheriffs  and  other  ministers  in  their  baili- 
wicks, lords  of  franchises  and  their  bailiffs  in  the  same,  and  mayors 
and  bailiffs  of  cities  and  boroughs  within  the  same,  and  borough- 
holders,  constables,  and  wardens  of  the  peace  within  their  wards, 
shall  have  power  to  execute  this  act.    And  the  judges  of  assize 
may  punish  such  officers  as  have  not  done  their  duty  herein." 
1  Haw.  c.  63.  §  4*. 

Upon  a  cry  made  for  arms  to  keep  thepeace,']    It  is  hoi  den  upon  Exception 
these  words  of  exception,  that  no  person  is  within  the  intention  of 
this  statute,  who  arms  himself  to  suppress  dangerous  rioters,  rebels, 
or  enemies,  and  endeavours  to  suppress  or  resist  such  disturbers 
of  the  peace  and  quiet  of  the  realm.     1  Haw,  c,  63.  §  10.   ^ 
In  affray  of  peace."]  En  affrayer  de  la  pees,  L.  Coke  has  it  pais, 
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Defence  of 
house. 
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Power  of 
peace-officers. 


Protection  by 
law. 


In  case  of  dan- 
gerous wound. 


Constable's 
power  oTer 
affrays  in  his 
4>re8ence. 

His  duty. 


of  the  country,  or  the  people :  and  so,  he  observes,  that  the  writ 
grounded  upon  this  statute  saith,  In  quorundam  de  populo  terro* 
rem ;  and  therefore  the  printed  book,  in  affray  of  peace,  ought  to 
be  amended.     3  Inst.  158. 

And  it  is  holden  upon  these  words,  that  no  wearing  of  arms  is 
within  the  meaning  of  this  statute,  unless  it  be  accompanied  with 
such  circumstances  as  are  apt  to  terrify  the  people ;  from  whence 
it  seems  clearly  to  follow,  that  persons  of  quality  are  in  do  danger 
of  offending  against  this  statute  by  wearing  common  weapons,  or 
having  their  usual  number  of  attendants  with  them,  for  their 
ornament  or  defence,  in  such  places,  and  upon  such  occasions,  in 
which  it  is  the  common  fashion  to  make  use  of  them,  without 
causing  the  least  suspicion  of  an  intention  to  commit  any  act  of 
violence,  or  disturbance  of  the  peace.     1  Haxv.  c.  63.  §  9. 

Nor  to  go  nor  ride  armed.']  It  is  holden  that  a  man  cannot 
excuse  the  wearing  such  armour  in  public,  by  alleging  that  such 
a  one  threatened  him,  and  that  he  wears  it  for  the  safety  of  his 
person  from  his  assault :  but  it  hath  been  resolved,  that  no  one 
shall  incur  the  penalty  of  the  said  statute  for  assembling  his 
neighbours  and  friends  in  his  own  house  against  those  who 
threaten  to  do  him  any  violence  therein,  because  a  man's  house  is 
as  his  castle.     1  Haxo.  c.  63.  §  8* 

Their  bodies  to  prison."]  Stat.  20  R.  2.  <;.  1.  adds  a  fine  likewise* 

Wardens  of  the  peace.]  It  is  holden  that  any  justice  of  the 
peace  or  other  person  who  is  empowered  to  execute  this  statute, 
may  proceed  thereon  ex  officio  ;  and  if  he  find  any  person  in  arms, 
contrary  to  the  form  ot  the  statute,  he  may  seize  the  arms,  and 
commit  the  offender  to  prison ;  and  that  he  ought  also  to  make  a 
record  of  the  whole  proceeding,  and  certify  the  same  into  the  ex. 
chequer.     1  Haxv.  c.  63.  §  5. 

II.  $)o\t)  far  it  map  be  £iuti{ire£i0eti  &p  a  prjdatr  j^ttemu 

It  seems  agreed,  that  any  one  who  sees  others  fighting,  may 
lawfully  part  them,  and  also  stay  them  till  the  heat  be  over,  and 
then  deliver  them  to  the  constable,  to  be  carried  before  a  justice 
to  find  sureties  for  the  peace.     1  Haxio*c.  63.  §  11. 

And  the  law  doth  encourage  him  hereunto  s  for  if  he  receive 
any  harm  by  the  affrayers,  he  shall  have  his  remedy  by  law  against 
them ;  and  if  the  affrayers  receive  hurt  by  endeavouring  only  to 
part  them,  the  standers-by  .may  justify  the  same,  and  the  affi'ayers 
nave  no  remedy  by  law.     3  Inst.  158. 

But  if  either  of  the  parties  be  slain,  or  wounded,  or  so  stricken 
that  he  falleth  down  ror  dead,  in  that  case  the  standers-by  ought 
to  apprehend  the  party  so  slaying,  wounding,  or  striking,  or  to 
endeavour  the  same  bv  hue  and  cry ;  or  else  for  his  escape  they 
shall  be  fined  and  imprisoned.     8  Inst.  158« 

III.  ^oto  far  bp  a  Congtable. 

It  seems  agreed  that  a  constable  is  not  only  empowered,  as 
all  private  persons  are,  to  part  an  affray  which  happens  in  his 
presence,  but  is  also  bound  at  his  peril  to  use  his  best  endeavours 
to  this  pu»)ose;  and  not  onhr  to  do  his  utmost  himself,  but  also 
to  demand  the  assistance  of  others,  which  if  they  refuse  to  give 
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hiflBy  they  are  punlgfaable  by  fine  and  imprisonmenL    1  Hato.  c.  69. 
§  lis. 

And  it  is  taid,  that  if  a  constable  see  persons  either  actually 

engaged  in  an  affhiy,  as  by  striking,  or  offering  to  strike,  or  draw. 

ing  their  veapons,  or  the  like,  or  upon  the  very  point  of  entering 

upon  an  aflraj,  as  where  one  shall  threaten  to  kill,  wound,  or  beat 

anocber,  be  may  either  carry  the  offender  before  a  justice,  to  find 

jaiedes  for  the  peace,  or  he  may  imprison  him  of  his  own  autho-  How  he  mmj 

ntj  for  a  reaaonable  time,  till  the  heat  shall  be  over,  and  also  imprison. 

afterwarda  detain  him  till  he  find  such  surety  by  obligation :  But 

it  seema,  that  he  has  no  power  to  imprison  such  an  offender  in 

any  other  manner  or  for  any  other  purpose ;  for  he  cannot  justify 

the  committing  an  affrayer  to  gaol  till  he  shall  be  punished  for 

his  offence :  And  it  is  said,  that  he  ought  not  to  lay  hands  on 

those*  who  barely  contend  with  hot  words,  without  any  threats 

of  pers<»nal  hurt ;  and  that  all  which  he  can  do  in  such  case,  is 

to  coaamand  them  under  pain  of  imprisonment  to  avoid  fighting. 

1  Ham.  c  63.  §  14. 

Bot  be  IB  to  far  entrusted  with  a  power  over  all  actual  affrajrs, 
that  though  he  himself  is  a  sufferer  by  them,  and  therefore  liable 
to  be  objected  against,  as  likely  to  be  partial  in  his  own  cause, 
yet  he  may  suppress  them ;  and  therefore,  if  an  assault  be  made 
upon  him,  be  may  not  only  defend  himself,  but  also  imprison 
the  offender,  in  the  same  manner  as  if  he  were  no  way  a  party* 
1  Hotp.  c  63.  §  15. 

And  if  an  affray  be  in  a  house,  the  constable  may  break  open  Break  open 
the  doors  to  preserve  the  peace ;  and  if  affrayers  fly  to  a  house,  ^^^^ 
and  he  follow  with  fresh  suit,  he  may  break  open  the  doors  to  take 
them.     1  Hato.  c  63.  §  16. 

But  it  is  said  that  a  constable  hath  no  power  to  arrest  a  man  AAmy  muti  be 
for  an  affray  done  out  of  his  own  view,  without  a  warrant  from  a  in  bb  new. 
justice,  unless  a  felony  were  done,  or  likely  to  be  done ;  for  it  is 
the  proper  business  of  a  constable  to  preserve  the  peace,  and  not 
to  pmutth  the  breach  of  it.     1  Haxo.  c*  63.  §  17.     See  tit.  €m* 
mMtf  i  IV. 

IV.  l^otD  far  bp  a  Jutince  of  rge  J^tatt* 

There  is  no  doubt  but  that  a  justice  of  the  peace  may  and  must  Affirey  out  of 
do  all  such  things  to  the  aforesaid  purpose,  which  a  private  man  ^  ^^*^* 
or  constable  is  either  enabled  or  required  by  the  law  to  do :  But 
it  is  said  that  he  cannot,  without  a  warrant,  authorise  the  arrest  of 
any  person  for  an  affiray  out  of  his  own  view ;  yet  it  seems  clear 
that  in  such  case  he  may  make  his  warrant  to  brine  the  offender 
before  biro,  in  order  to  compel  him  to  find  sureties  for  the  peace. 
I  Haw.  C.6S.  §  18. 

And  a  justice  has  a  greater  power  over  one  who  has  danger-  His  duty  where 
OQsly  wounded  another  in  an  affray,  than  either  a  private  person  or  there  is  a 
a  constable ;  for  there  does  not  seem  to  be  any  good  authority  danmous 
that  these  have  any  power  at  all  to  take  sureties  of  such  an  offender;  ^^'^ 
but  it  seems  certain,  that  a  justice  has  a  discretionary  power  either 
to  commit  him,  or  to  bail  him,  till  the  year  and  day  be  past.    But 
it  is  said  that  he  ought  to  be  very  cautious  how  he  takes  bail  if 


the 
appear 


wound  be  dangerous ;  for  that  if  the  party  die,  and  the  offender 
ear  not,  h6  is  m  danger  of  being  severely  fined,  if  he  shall  ap- 


30  ^f£va}>.  [Criminal 

pear  upon  the  whole  circumstances  of  the  case  to  have  been  too 
favourable.    1  Hatv,  c.  63.  $  19- 

V.  |i;uni0ljmnit  of  an  affrap* 

All  affrays  in  general  are  punishable  by  fine  and  imprisonment. 
1  Haw.  c.  63.  §  20. 

And  they  are  inquirable  in  the  leet,  as  common  nuisances. 
3  Imt.  158. 

Warrant  to  apprehend  Affrayers. 
Westmoreland,  }■       To  the  constable  of • 

TJ/'HEREAS  A.I.  of-  yeoman,  hath  this  day  made  oath 

before  me  J.  P.  esquire,  one  of  his  majesty  s  justices  of  the 

peace  Jbr  the  said  county ,  that  9n  the  — —  day  of-  in 

the year  of  the  reign  of A.  O.  of yea- 

man,  and  B.  O.  of yeoman,  at in  tlie  said  county, 

in  a  tumultuous  manner  made  an  affray,  wherein  the  person  of 
the  said  A.  I.  was  beaten  and  abused  by  them  the  said  A.  O.  and 
B.  O.  without  any  latvful  or  siifficietit  provocation  given  to  them, 
or  to  either  of  them,  by  him  the  said  A.  I.  These  are  therefore 
to  command  you  forthwith  to  apprehend  the  said  A.  O.  and  B.  0.» 
and  bring  them  before  me,  or  some  other  of  his  said  majesty  s 
justices  of  the  peace  ybr  the  said  county,  to  answer  the  premises,  and 
to  Jind  sureties  as  well  Jbr  their  personal  appearance  at  the  next 
general  quarter  sessions  of  the  peace,  to  be  holaenjbr  the  said  county, 
then  and  there  to  answer  to  an  indictment  to  be  preferred  against 
them  by  the  said  A.  I.ybr  the  said  offence,  as  also  Jbr  their  keeping 
the  peace  in  the  mean-time  towards  his  said  majesty  and  all  his  tiege 
people,  and  especially  towards  him  the  said  A.  I.  Hereof  Jail  not, 
as  yon  will  answer  the  contrary  at  your  peril.  Given  under  my 
hand  and  seal  at  •  in  the  said  county,  the  —  day  of  in 

the  year  — . 

Indictment  for  an  Affray. 

HTHE  jurors  Jor  our  lord  the  king  upon  their  oath  present,  that 

A.  O.  of  in  the  county  of  tailor,  and  B.  O. 

of  in  the  said  county,  blacksmith,  with  Jorce  and  arms  on 

the day  of in  the year  of  the  reign  of  our 

sovereign  lord  George  thejourth,  by  the  grace  of  God  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  king,  defender  of  the  Jaith, 

ana  sojorth,  at aforesaid  in  the  county  aforesaid,   being 

arrayed  and  unlaxofully  assembled  together  in  a  warlike  manner,  did 
make  an  affray,  to  the  terror  and  disturbance  of  divers  of  the  sub- 
jects  of  our  said  sovereign  lord  the  king  then  and  there  being,  and 
to  the  evil  example  of  all  other  the  subjects  of  our  said  sovereign  lord 
the  king,  and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 


:^ppro\ier. 

^N  approver   (probator)   is   a  person  indicted  of   treason    or 
felony,  and  in  prison  for  the  same,  who  upon  his  arraign- 
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ment,  before  any  plea  pleaded,  doth  confess  the  indictment,  and 

takes  a  corporal  oath  to  reveal  all  treasons  and  felonies  that  he 

knoweth  of,  and  therefore  prays  a  coroner,  before  whom  he  is  to 

eater  his  appeal  or  accusation  against  those  that  are  partners  in 

the  crime  contained  in  the  indictment.    3  Inst.  129. 

This  accusation  of  himself,  and  oath,  makes  his  accusation  of 
another  person  of  the  same  crime  to  amount  to  an  indictment ; 
and  if  his  partners  are  convicted,  he  shall  have  his  pardon  of 
course.     3  Insi.  129,  130. 

But  justices  of  the  peace  cannot  take  cognizance  hereof,  be- 
cause they  have  no  authority  by  their  commission  to  assign  a  co- 
roner.    5  Irut.  130. 

And  besides,  as  it  is  in  the  discretion  of  the  court,  whether 
they  will  suffer  one  to  be  an  approver,  this  method  of  late  hath 
been  seldom  practised. 

Great  inconvenience  arose  out  of  the  practice  of  approvement :  Accomplices 
and  there  is  no  doubt,  if  it  were  not  absolutely  necessary  for  the  competent  wit- 
execution  of  the  law  against  notorious  offenders,  that  accomplices  ''*'*^'* 
abouJd  be  received  as  witnesses,  the  practice  is  liable  to  many  ob- 
jections.   And  though,  under  this  practice,  accomplices  are  clearly 
competent  witnesses,  their  single  testimony  alone  is  seldom  of  suf- 
ficient weight  with  a  jury  to  convict  the  offender ;  it  being  so  strong 
a  temptation  to  a  man  to  commit  perjury,  if  by  accusing  another 
he  can  escape  himself.    Let  us  see,  then,  what  has  come  into  the 
room  of  thiM  practice  of  approvement :  it  is  a  kind  of  hopCf  that 
accomplices  who  behave  fairly  and  disclose  the  whole  truth,  and 
bring  others  to  justice,  should  themselves  escape  punishment,  and 
be  pardoned.     This  is  in  the  nature  of  a  recommendation  to  mercy.  Justicet  bavo 
But  no  authority  is  given  to  a  justice  of  the  peace  to  pardon  an  no  authority  to 
ofl^ender,  and  to  tell  him  that  he  shall  be  a  witness  against  others.  V^^  *«>  »<> 
The  accomplice  is  not  assured  of  his  pardon ;  but  gives  his  evi-  ^Ji  ^^UiaTh 
dence  in  vinculum  in  custody :  and  it  depends  on  the  title  he  has  ^^\  |^  ^  ^j^. 
from  his  behaviour,  whether  he  shall  be  pardoned  or  executed,  nen  against 
A  justice  has  no  authority  to  select  whom  he  pleases  to  pardon  or  others, 
prosecute ;  and  the  prosecutor  himself  has  even  a  less  power,  or  '^PfJJ*  '®^**^ 
rather  pretence,  to  select  than  the  justice  of  peace.    It  rests,  there-  J^J^  ^  ^^'^ 
fore,  on  usage  and  on  the  offehder  s  own  good  behaviour,  whether  gecutc!  ^"^ 
he  shall  be  prosecuted  or  not.     Per  Ld.  Mansfield  C.  J.     Mrs* 
Rudd's  case,  1  Leach,  120.     1  Coijop.  336. 

In  cases  not  within  any  statute,  an  accomplice  who  fully  and 
truly  discloses  the  joint  guilt  of  himself  and  of  his  companions, 
and  truly  answers  all  questions  that  are  put  to  him,  and  is  admitted 
by  justices  of  the  peace  as  a  witness  against  his  companions,  and 
who,  when  called  upon,  does  give  evidence  accordingly,  and  ap- 
pears, under  all  the  circumstances  of  the  case,  to  have  acted  a 
fair  and  ingenuous  part,  and  to  have  made  a  full  and  true  inform- 
ation, ought  not  to  be  prosecuted  for  his  own  guilt  so  disclosed  by 
him,  nor  perhaps  for  any  other  offence  of  the  same  kind,  which 
he  may  accidentally,  and  without  any  bad  design,  have  omitted  in 
his  confession ;  but  he  cannot  by  law  plead  this  in  bar  to  any  in- 
dictment against  him,  nor  avail  himself  of  it  upon  his  trial ;  for  it 
is  merely  an  equitable  claim  to  the  mercy  of  the  crown,  from  the 
magistrates'  express  or  implied  promise  of  an  indemnity,  upon 
certain  conditions,  that  have  been  performed ;  it  can  only  come 
before  the  court  by  way  ot  application  to  put  off"  the  trial,  in  order 


32  0pprot)er*  [Criminal 

to  give  the  prisoner  time  to  apply  elsewhere.     Per  Aston  J.,  in  de- 
livering the  opinion  of  the  judges  in  Mrs,  Rudd^s  casCy  O.  B.^  Dec, 
Sess.  1775.    1  Leach,  123.     All  the  circumstances  relative  to  a 
prisoner's  claim  of  indemnity  in  such  a  case,  not  only  may,  but 
ought  to  be  laid  before  the  court,  to  enable  them  to  exercise 
their  discretion,  whether,  upon  the  grounds  before  them,  the  trial 
should  be  put  off,  and  consequently  have  intimation  given  that  the 
prisoner  ought  not  to  be  prosecuted ;  for  the  discretionary  power 
exercised  by  justices  of  the  peace  in  admitting  accomplices  to 
be  witnesses,  founded  in  practice  only,  cannot  control  the  autho- 
rity of  the  court  of  gaol  delivery,  and  exempt  at  all  events  the  ac- 
complice from  being  prosecuted.     So  held  by  nine  of  the  judges^ 
S.  C. 

Mr.  Justice  Blackstone  says,  that  an  accomplice  who  has  been 

admitted  as  a  witness  against  his  fellows  **  shall  not  aftervoards  be 

proiecutedjbr  that  or  any  other  previous  offence  of  the  same  degree** 

4  Bla.  Com.  331.     Mrs.  Rudd's  case  does  not,  however^  warrant 

this  position ;  and  Mr.  Christian  is  of  opinion,  that  an  accomplice 

has  no  claim  to  mercy  beyond  the  offences  in  which  he  has  been 

connected  with  the  prisoners,  and  concerning  which  he  has  pre« 

viously  undergone  an  examination.   4  Bia.  Com*  331.  (notis)  edit. 

1809.    And  so  it  appears  to  be  settled  in  the  following  cases :  — 

Gmng  evi-  George  Duce,  a  prisoner  in  Nottingham  gaol  for  felony,  was  ad* 

dence  for  the  ^    mitted  King's  evidence  against  Richard  Barber,  tried  at  the  Leni 

crown  as  king  8  ^    •        igQj   fo^  the  town  o(  Nottingham,  before  Graham  B,,  for 

evidence,  does  •  •         ^  i  j    r  ui       ir-  j  j         i.*         • 

not  entitle  a        receivmg  Stolen  goods  from  a  bleachmg  ground  ;  and  on  his  evi- 

person  to  a  par-  dence,  fully  and  satisfactorily  given^  Barber  was  convicted.  Duce 
don  in  respect  was,  of  course,  discharged  from  the  gaol  at  Nottingham  ;  but  being 
of  undiscovered  uQ^er  a  charge  of  horse -stealing  at  Derby,  he  was  sent  to  the  gaol 
offences.  ^^  ^|^^^  county,  and  afterwards  tried  before  the  same  learned  judge 

for  that  offence ;  was  convicted  and  received  sentence  of  death, 
with  respite  for  transportation.  But  a  doubt  arising,  whether  his 
case  did  not  fall  within  that  equitable  claim  to  mercy  which  is 
usually  indulged  to  accomplices  becoming  witnesses  for  the  crown, 
the  question  was  submitted  to  the  judges,  who  were  unanimously 
of  opinioni  that  the  pardon  was  not  to  extend  to  offences  for  whicii 
the  party  might  be  liable  to  prosecution  out  of  the  county,  and  the 
prisoner  underwent  his  sentence.  Duce^s  case,  Nott,  Sf  Derby  Lent 
Ass.  1801,  cor.  Graham  B.,  MS.  C.  C.  R. 

So  also  at  Northampton  Lent  Assizes,  1818,  Thomas  Lee,  an 
accomplice,  was,  upon  application  by  the  counsel  for  the  crown, 
taken  before  the  grand  jury,  and  examined  as  a  witness  on  the 
trial  of  William  Franklin  and  Abraham  Cook  for  a  highway  rob- 
bery, and  conducted  himself  with  propriety,  and  told  the  truth. 
On  a  subsequent  day,  the  said  Thomas  Lee  was  tried  and  con- 
victed of  burglary.  Garroto  B.  submitted  to  the  judges,  Whe- 
ther it  were  proper  to  prosecute  him  after  he  had  been  received 
as  a  witness  for  the  crown.  The  judges  held,  that  there  was  no 
legal  objection  to  the  prosecution,  nor  any  general  rule  upon  the 
subject ;  and  the  prisoner  was  transported  tor  life.  Thomas  Lee's 
case,  Northampton  Lent  Ass.  1818,  cor.  Garroto  B.,  C.  C.  R.SGl* 
And  in  a  still  more  recent  case,  at  Thetford  Lent  Ass.  1821, 
Thomas  Brunton  was  admitted  king*s  evidence  on  an  indictment 
for  burglary ;  but  his  account  being  in  some  parts  almost  incre* 
diblci  and  differing  in  others  from  what  he  had  stated  before  the 
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magistrate,  GraAam  B.  thought  him  unworthy  of  credit,  and 
directed  an  acquittal*  Brunlon  was  afterwards  tried  for  sbeep- 
stealiDg  and  convicted.  On  case,  the  judges  thought  the  convic- 
tion right.  R.  V.  Brunion,  E.  T.  1821,  C.  C.  R.  454.  Vide  1  Fhill. 
Ev.  37.  sixih  edii. 


:^rraignment. 

(7  &  8  G.  4.  c.  28.) 

VI^HEN  an  offender  comes  into  court,  or  is  brought  in  by  pro* 
cess,  sometimes  of  capiasy  and  sometimes  of  habeas  corpus, 
directed  to  the  gaoler  of  another  prison,  the  first  thing  that  follows 
thereupon  is  his  arraignment.     2  Hale,  216. 

"Now  arraignment  is  nothing  else  but  calling  the  offender  to  the   What. 
bar  of  the  court,  to  answer  the  matter  charged  upon  him.  2  Hale, 
216. 

By  7  &  8  G.  4.  c.  28.  §  1.  if  any  person  not  having  privilege  o^  *  Not  guilty." 
peerage,  being  arraigned  upon  any  indictment  for  treason,  felony 
or  piracy,  shall  plead  thereto  a  plea  of  "  not  guilty,"  he  shall  by 
such  plea,  without  any  further  form,  be  deemed  to  have  put  him- 
self upon  the  country  for  trial ;  and  the  court  shall  in  the  usual 
luanner,  order  a  jury  for  the  trial  of  such  person  accordingly. 

§  2.   If  any  person  being  arraigned  upon  or  charged  with  any  Prisoner  rcfus. 
indictment  or  information,  for  treason,  felony,  piracy,  or  misdea-  log  to  plead, 
meanor,  shall  stand  mute  of  malice  or  will  not  answer  directly  to   Court  may  enter 
the  indictment  or  information,  in  every  such  case  it  shall  be  lawful  **"^  g"%-" 
for  the  court,  if  it  shall  so  think  fit,  to  order  the  proper  officer  to 
enter  a  plea  of  '*  not  guilty"  on  behalf  of  such  person,  and  the  plea 
so  entered  shall  have  the  same  force  and  eflfect  as  if  such  person 
had  actually  pleaded  the  same. 

The  prisoner,  on  his  arraignment,  though  under  an  indictment  Question  of 
of  the  highest  crime,  must  be  brought  to  the  bar  without  irons  '''®"*  y^irtg 
and  ail  manner  of  shackles  and  bonds,  unless  there  be  a  danger  of  **^ 
escape,  and  then  he  may  be  brought  with  irons.     2  Hale^  219. 
4  Bla.  Com.  323.     2  Havo.  c.  28.  §  1. 

But  noie^  at  this  day  they  usually  come  with  their  shackles  upon 
their  legs,  for  fear  of  an  escape,  but  stand  at  the  bar  unbound,  tiU 
they  receive  judgment.     2  Hale,  219. 

In  Layers  case,  a  difference  was  taken  between  the  time  of 
arraignment  and  the  time  of  trial,  and  accordingly  the  prisoner 
was  obliged  to  stand  in  irons  at  the  bar  during  his  arraignment  / 
bat  when  brought  to  trial,  upon  counsel  desiring  that  his  irons 
might  be  taken  off*,  Ld.  C.  J.  Pratt  said,  "  The  irons  must  be 
taken  off";  we  will  not  stir  till  the  irons  are  taken  off."  Layer* s  case, 
K.  B.  9  G.  1.  16  Hm^Vs  St.  Tri.  94.  99.  129.  See  all  the  au- 
.  thorities  upon  this  subject  collected  in  a  note  to  the  trials  of  the 
regicides.    5  Hoivel's  St.  Tri.  979. 

In  R.  Y.  Waite  (for  embezzlement),  the  prisoner  at  the  time 
0^ arraignment,  desired  that  his  irons  might  be  taken  off;  but  the 
court  informed  him,  that  they  had  no  authority  for  that  purpose 
until  the  jury  were  charged  to  try  him.     He  accordingly  pleaded 
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Not  Guilty  ;  and  being  put  upon  his  trial,  the  Court  (a)  imme- 
diately ordered  his  fetters  to  be  knocked  off.  Wattes  ca$e^  O.  JB* 
Feb.  Sess.  1743.     1  Leach,  28.  36.     2  Easfs  P.  C.  570.  S.  C. 

Also,  there  is  no  necessity  that  a  prisoner,  at  the  time  of  his 
arraignment,  hold  up  his  hand  at  the  bar,  or  be  commanded  so  to 
do ;  for  this  is  only  a  ceremony  for  making  known  the  person  of 
the  offender  to  the  court ;  and  if  he  answer  that  he  is  the  same 
person,  it  is  all  one.  2  Havo.  c.  28.  §  2.  R.  v.  Radcliffe,  1  Blac. 
Rep.  3.     Fott,  40.  S.C.     4  Bla.  Com.  323.     T.  Raym.  408, 

For  other  matters  relating  to  this  subject,  see  title  &(00ion0^ 


Privilege  of 
parliament. 


Bodies  cor- 
porate. 

Persons 
charged  in 
execution. 


'I^HIS  title  is  to  be  understood  of  arrests  in  criminal  cases  only, 
and  not  in  civil  cases. 
In  law,  an  arrest  doth  signify  the  restraint  of  a  man's  person, 
depriving  him  of  his  own  will  and  liberty,  and  binding  him  to  be- 
come obedient  to  the  will  of  the  law ;  and  it  may  be  called  the 
beginning  of  imprisonment.     Lamb.  95. 

Concerning  which  I  will  show, 

!•  Wio  may  or  may  not  be  arrested. 
[29  C.  2.  c.  7.  §  6.] 

II.  For  what  Causes  of  Suspicion  an  Arrest  may  be. 

[34  Ed.  3.  c.  1.] 

III.  By  whom  an  Arrest  shali  be  made. 

[5  G.  4^.  c.  18,  c.  83.-7  &  8  G.  4.  c.  29.  c.  30.] 

IV.  The  Manner  of  an  Arrest. 

[29 C. 2.  c.7 — 24G.2.  c. 55.  — 270. 2.  c.20.  — 7G.4. 
C.64.] 

V.  Wtiat  is  to  be  done  after  the  Arrest. 

[23  H.  6.  C.9 — 24  G.  2.  c.44.] 

I.  Wj^o  map  or  map  tm  be  anTSftttr. 

Generally,  a  member  of  parliament  shall  have  the  privilege  of 
parliament  for  himself  and  his  servants  to  be  freed  from  arrests ; 
but  for  treason,  felony,  and  breach  of  the  peace,  there  can  be  no 
privilege.    4  Inst.  24.  25.     1  Black.  Com.  145. 

Bodies  corporate,  acting  in  a  way  that  would  render  an  indi- 
vidual liable  to  arrest,  cease  to  retain,  of  course,  their  corporate 
character,  and  become  individually  responsible. 

In  the  case  of  R.  v.  Woodham,  2  Str.  828.  upon  a  motion  for 
an  information  aeainst  the  defendant,  who  was  a  justice  of  the 
peace,  it  was  holden  that  a  person  in  execution  in  the  K.  B.  may 
be  there  charged  criminally  by  a  justice  of  the  peace's  warrant; 

(a)  Carter  J.  &  Dennison  J. 
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but  that  no  such  justice  can  take  a  prisoner  of  this  court  out  of 
the  custody  of  the  court,  and  send  him  to  the  county  gaol. 

Also  by  Stat.  29  C  2.  c.  ?•§  6.  a  warrant  executed  against  any  S9  c.  s.  c7. 
persoD  whatsoever  on  the  Lord's  day,  is  void ;  and  the  persons  On  Sundays, 
senring  the  same  shall  answer  damages,  as  if  they  had  done  the 
sune  without  warrant ;    except  in  cases  of  treason,  felony,  or 
breach  of  the  peace* 


II.  fw  tDJgat  Cau^ejai  of  &ti0pUion  an  arrest  map  be* 

By  the  statute  of  34  Ed.S^cA.  power  is  given  to  the  justices  Suspicion, 
of  the  peace,  to  arrest  all  those  whom  they  nnd  by  indictment,  or 
bv  suspicion^  and  to  put  them  in  prison. 

The  causes  of   suspicion,  which  are  generally  agreed  to  jus-  Causes  of  sus 
tify  the  arrest  of   an  innocent  person  for^/o9iy,  are  these  that  picion. 
follow  I 

(1)  The  common  fame  of  the  country:  but  it  seems,  that  it  Common fami 
ought  to  appear  upon  evidence,  in  an  action  brought  for  such 

arrest,  that  such  faoie  had  some  probable  ground.    2  Hato.  c,  12. 

(2)  Being   found   in  such  circumstances  as  induce  a   strong  Circumstance 
presumption  of  guilt ;  as  coming  out  of  a  house  wherein  murder  of  guilt. 
nas  heen  committed,  with  a  bloody  knife  in  one's  hand ;  or  being 

found  in  possession  of  any  part  of  goods  stolen,  without  being 
able  to  give  a  probable  account  oi  coming  honestly  by  them. 
16.  ^  12. 

^S)  The  behaving  one's  self  in  such  a  manner  as  betrays  a  Flight. 
consciousness    of  guilt ;  as  where  a  man  accused  of  felony,  on 
hearing  that  a  warrant  is  taken  out  against  him,  doth  abscond. 
lb.  5  13. 

But  the  party  who  flies  from  an  arrest  for  a  capital  offence,  is 
not  thereby  guilty  of  a  capital  offence,  but  only  liable  to  forfeit 
his  goods,  when  such  flight  is  found  against  him  by  the  coroner's 
inquest.     2  Haw,  c.  17.  §  IS. 

(4)  The  being  found  in  company  with  one  known  to  be  an  of-  Evil  company 
fender,  at  the  time  of  the  offence,  or  generally  at  other  times 

keeping  company  with  persons  of  scandalous  reputation.    2  i/atu. 
c.  12.  §11.    2  Inst.  52. 

(5)  The  living  an   idle,  vagrant,  and   disorderly  life,  without  Living  idle. 
having  any  visible  means  to  support  it.    2  Haw.  c.  12.  §  10. 

A  woman  walking  up  and  down  the  streets  to  pick  up  men,  a 
night-walker,  may  be  apprehended.  Per  Lawrence  J.,  Lawrence 
V.  Hedger^  3  Taunt.  15.  post^  p.  39.  See  stat.  5  G.  4.  c.  83. 
(  3.  &  6.  post^  tit.  Qoaiant. 

(6)  The  being  pursued  by  hue  and  cry.    2  Haw.  c.  12.  §  14.       Hue  and  cry. 
For  if  a  felony  is  done,  and  one  is  pursued  upon  hue  and  cry, 

that  is  not  of  ill  fame,  suspicious,  unknown,  nor  indicted,  he  may 
be  attached  and  imprisoned  by  the  law  of  the  land.    2  Inst.  52. 

(7)  But  generally,  no  such  cause  of  suspicion  as  any  of  the  above  Where  no  cnm 
noentioned  will  justify  an  arrest  by  a  private  person,  where  in  "  committ   . 
truth  no  such  crime  hath  been  committed ;  unless  it  be  in  the  case 

of  hue  and  cry.    2  Haw.  c.  12.  §  16. 
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Difference  be- 
tween arrest  by 
a  peace  officer 
and  by  a  private 
person. 

Private  persons 
may  prevent  the 
commission  of  a 
felony. 


A  constable 
may  justify  an 
arrest  on  pro- 
hable  ground 
that  a  felony 
has  been  com- 
mitted,aIthough 
no  positive 
charge  be  made. 


A  constable  is 
not  a  judicial 
officer. 
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(8)  In  the  case  of  Samuel  v.  Payne  and  others,  Doug.  359.  it 
was  determined  that  a  peace  officer  may  justify  an  arrest  on  a 
reasonable  charge  of  felony,  without  a  warrant,  although  it  should 
ai^erwards  appear  that  no  felony  had  been  committed :  but  that 
a  private  individual  in  such  a  case  cannot. 

It  is  lawful  for  a  private  person  to  do  any  thing  to  prevent 
the  perpetration  of  a  felony.  Therefore,  in  a  case  where  the  de- 
fendants broke  and  entered  the  plaintiff's  house  to  prevent  him 
from  murdering  his  wife,  the  court  of  C.  P.  held  that  they  were 
justified.  Per  Chambre  J.,  Handcock  v.  Baker  and  others^  2  Bos, 
8f  Pull,  260. 

Ledwith  v.  Catchpolcy  E.  23  G.  3.  CflW.291.  This  was  an  action 
of  trespass  and  false  imprisonment  tried  before  Lord  Mansfield 
at  Guildhall.  The  defendant  was  one  of  the  marshalmen  of  the 
lord  mayor  of  London.  The  jury  found  a  verdict  for  the  plaintiff 
with  20/.  damages.  Upon  motion  for  a  new  trial,  Lord  Mansfield 
reported  the  evidence  to  have  been :  That  one  Smith,  who  had 
lost  some  linens  to  a  large  amount,  brought  one  Stevens  to  the 
defendant,  who  said,  that  one  Maddox  had  called  a  coach,  and 
put  Smith's  bale  of  goods  into  it  at  a  public  house;  that  the 
plaintiff  put  his  head  into  the  coach ;  thm  aflerwards  the  coach 
stopped  at  another  house,  and  that  the  plaintiff  met  it  there;  that 
Smith,  suspecting  the  plaintiff  to  have  been  concerned  in  the  thefl, 
from  the  circumstance  of  his  having  been  twice  so  seen  at  the 
coach,  took  the  defendant  on  a  Sunday  to  the  plaintiff  for  the 
purpose  of  having  him  apprehended ;  that  when  they  came  to  him, 
neither  Smith  nor  any  other  person  charged  the  plaintiff  with  a 
felony;  that  Smith  said,  <*  I  have  lost  some  cloth  ;  but  I  don't  say 
that  It  was  he  who  stole  it ;  I  know  nothing  of  that,  but  stolen  it 
was.**  The  defendant,  being  asked  by  the  plaintiff  what  authority 
he  had  to  arrest  him,  produced  a  hanger,  and  said,  <<  That  was 
his  authority:"  That  he  then  did  arrest  the  plaintiff,  and  took 
him  to  the  Potdtry  Compter;  from  whence  he  was  taken  the 
next  day  before  the  sitting  alderman,  and  discharged.  —  Buller  J. 
I  think,  if  we  were  to  say  that  a  constable  is  justifiable  in  this 
case,  we  should  go  the  length  of  saying  that  he  is  to  some  pur- 
poses a  judicial  officer,  which  is  going  further  than  has  ever  yet 
been  adjudged.  It  would  be  to  allow  a  constable  to  examine 
witnesses,  act  upon  their  testimony,  though  he  cannot  administer 
an  oath,  and  judicially  to  conclude  whether  there  is  or  is  not  a 
reasonable  ground  of  suspicion,  and  this  might  be  attended  with 
danger.  Where  a  positive  charge  is  made,  the  party  making  it 
is  obliged  to  follow  it  up  with  a  prosecution,  or  is  himself  liable 
to  an  action.  In  such  case  the  constable  is  merely  ministerial, 
and  bound  to  take  the  party  up,  and  carry  him  before  a  magis- 
trate. The  magistrate  must  then  examine  into  the  matter  upon 
oath,  which  the  constable  cannot  do.  —  JVilles  J.  A  felony  is 
committed.  The  prisoner  looked  into  the  coach  where  the  stolen 
goods  were  deposited  at  the  time,  and  aflerwards  met  the  coach 
where  it  stopt.  Then,  called  upon  as  the  constable  was  to  act, 
and  under  such  strong  circumstances  of  suspicion,  I  think  it  be- 
came his  duty  to  act,  and  that  there  ought  to  be  a  new  trial. — 
Lord  Mansfield.  The  question  is,  Whether  a  felony  has  been  com- 
mitted or  not.  And  then  the  fundamental  distinction  is,  that  if 
a  felony  has  actually  been  committed,  a  private  person  ma}',  as 
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well  as  a  peace  officer,  arrest ;  if  not,  the  question  always  turns 

upon  this,  Was  the  arrest  dondJUief  was  the  act  done  fairly  and  Arrest  made 

in  pursuit  of  an  offender,  or  by  design,  or  malice  and  ill-will  ?  bondjUe,  oo 

Upon  a  highway  robbery  being  committed,  an  alarm  spread,  and  Probi^t«  cause. 

particulars  circulated,  and,  in  the  case  of  crimes  still  more  serious, 

upon  notice  given  to  all  the  sea-porU,  it  would  be  a  terrible  thing, 

if  under  probable  cause  an  arrest  could  not  be  made ;  and  felons 

are  usually  taken  up  on  descriptions  in  advertisements.     Manj 

an  innocent  man  has  been  and  may  be  taken  up  upon  suspicion : 

but  the  mischief  and  inconvenience  to  the  public  in  this  point  of 

view  are  comparatively  nothing.    It  is  of  great  consequence  to 

the  police  of  the  country.    I  think  there  should  be  a  new  trial. 

Per  Lord  Mansfield  and  fVilles  J.  —  Rule  absolute.  —  The  new 

trial  came  on  at  the  sittings  afler  £.  T*  23  G.  3.,  when  a  verdict 

was  found  for  the  defendant. 

Guppj^  V.  BrUiUbank  8f  Potter,  E.  58  G.  3.  5  Price,  525.    It   Arrest  without 
appears  that  an  arrest  may  be  made  without  warrant,  if  there  be  warrant,  how 
sufficient  matter  of  presumption  of  the  party's  guilt,  and  those  ^^r  justified  by 
circumstances  may  be  pleaded  in  justification ;  as  where  a  person  '"H>i^*^o- 
of  character  paid  awa^  a  forged  note  in  the  purchase  of  a  horse  at 
a  fair,  and  on  searchmg,  another  was  found  on  him ;  at  all  events 
the  Exchequer  held  the  arrest  so  far  justified  by  the  circumstances, 
that  they  ought  not  to  disturb  a  verdict  found  for  the  defendant. 
But  in  Beckvaith  v.  PhUby,  GB.^C.  635.,  where  plaintiff  having 
been  seen  under  suspicious  circumstances,  was  arrested  by  defend- 
ant, a  peace  officer,  and  kept  in  custody  a  whole  night,  an  action 
was  brought  for  false  imprisonment,  and  a  verdict  found  for  de- 
fendant on  its  being  left  to  the  jury,  whether  there  was  a  probable 
cause  of  detention  for  felony ;  on  motion  for  a  new  trial  it  was 
refused,  and  per  Lord  Tenter  den  C.  J., — Tliere  is  this  distinction  in  felony,  on 
between  a  private  individual  and  a  constable;  the  former  must  suspicion, a pri- 
not  only  make  out  a  reasonable  cause  of  suspicion,  but  also  vAte  person  is 
that  a  felony  has  been  actually  committed;  whereas,  a  constable  "otju'tifiwl'n 
having  reasonable  ground  to  suspect  that  a  felony  has  been  com-  JI'fy^nThiis 
mitted  may  detain  the  party  till  inquiry  can  be  made  by  the  beena^ually 
proper  authority.     Now  here  the  jury  have  found  that  the  party  committed, 
gave  just  cause  for  suspicion. 

Where  persons  were  discovered  concealed  in  prosecutor's  yard,   Person  detected 
having  attempted  to  break  open  his  stable:    Held,   that  being  attempting  to 
detected  in  the  night,  attempting  to  commit  a  felony,  they  mieht  <»",«">*»  felony 
be  lawfully  detained  without  a  warrant,  till  they  could  be  carried  ^  °'S"^* 
before  a  magistrate.     R,  v.  Hunt,  R.  Sf  M.  93.     1  Russ.  503. 

If  a  peace  officer  receives  a  person  into  custody,  on  a  charge.   Peace  officer 
preferred  by  another,  of  felony  or  breach  of  the  peace,  there  he  is  arresting  of  his 
to  be  considered  a  mere  conduit,  and  if  no  felony  or  breach  of  the  own  head,  or 
peace  was  committed,,  the  person  tvho  preferred  the  charge  alone  is  '^!|^"^  "**** 
ansxoerable.     Per  Lord  Eltenborough  C.  J.     Hobbs  Gent*  one,  S^c.  charge^byan- 
V.  Branscomb,  Drinhoaier,  and  others.    Sittings  qfier  T,  T,  53  G.3.  other. 
3  Campb.  420. 

The  constable  will  be  justified  and  protected  in  holding  the  Charge  im. 
prisoner  iu  custody,  on  a  charge  which  imputes  guilt  to  the  party,  puting  guilt, 
but  which  is  imperfectly  expressed,  as  where  It  was  for  "  having  **"'  '^lEd^^''^ 
forged  notes  in  his  possession,"  without  adding  that  he  **  knew  ®*^' 
them  to  be  forged.'*     E.  T.  1817.     R.  v.  Ford,    C.  C.  R.  329. 
1  Russ.  50i. 
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Distinction 
aliter. 


SiVKt^t  {For  what  Causes  of  Suspicion).  [Criminal 

But  aliter,  where  neither  the  charge  nor  the  fact  is  such  as 
will  legally  justify  an  arrest.  H.  T.  1825.  R.  v.  Thomson,  R. 
&  M*  80.  See  further,  as  to  the  power  of  arrest,  the  cases  of 
R.  V.  Woolmery  post,  R,  v.  Williams,  post,  R.  v.  Gardener,  post, 
R.  V.  Hood,  post. 


Arrest  without 
warrant. 


By  a  justice  of 
the  peace. 


By  private  per- 

feOllS. 


A  pprehension 
of  vagrants. 


Of  persons  of- 
fending against 
Larceny  Act. 


Of  persons  of- 
fending against 
Malicious  Tres- 
pass Act. 


Constable  act- 
ing on  charge 
of  anotlier 
person. 


B^  watchmen, 


III.  Bp  togom  tge  Sinm  0gaH  be  matie. 

In  criminal  cases,  a  person  may  be  apprehended  and  restrained 
of  his  liberty,  not  only  by  process  out  of  some  court,  or  warrant 
from  a  magistrate,  but  frequently  by  a  constable,  watchman,  or 
private  person,  without  any  warrant  or  precept. 

If  a  justice  see  a  felony,  or  other  breach  of  the  peace,  committed 
in  his  presence,  he  may  in  his  own  person  apprehend  the  offender* 
And  he  may  also,  by  word  of  mouth,  command  any  one  to  arrest 
another  who  shall  be  guilty  of  any  felony,  or  actual  breach  of  the 
peace,  in  his  presence,  and  such  command  is  a  good  warrant,  with- 
out writing.     2  Hale,  86. 

And  all  persons  who  are  present  when  a  felony  is  committed,  or 
a  dangerous  wound  given,  are  bound  to  apprehend  the  offender,  on 
pain  of  being  fined  and  imprisoned  for  their  neglect,  unless  they 
were  under  age  at  the  time.    2  Hato.  c.  12.  §  I. 

Also  every  private  person  is  bound  to  assist  an  officer  demand- 
ing his  help  for  the  taking  of  a  felon  or  the  suppressing  of  an 
aOTay.     lb.  §  7. 

By  the  Vagrant  Act,  5  G.  4.  c.  83.  §  6.,  it  is  made  lawful  for  any 
person  whatever  to  apprehend  persons  found  offending  against  that 
act|  and  forthwith  to  take  them  before  some  magistrate,  or  to  de- 
liver them  to  a  constable,  &c.  to  be  so  taken.    See  tit.  (Sasrant. 

By  §63.  of  7  &  8G.4.  c.  29.  (Larceny  Act),  any  person  found 
committing  any  offence  punishable,  either  upon  indictment  or  con- 
viction, by  virtue  of  this  act,  except  angling  m  the  day-time,  may  be 
immediately  apprehended  without  a  warrant  by  any  peace  officer, 
or  by  the  owner  of  the  property  on  or  with  respect  to  which  the 
offence  shall  be  committed,  or  by  his  servant,  or  by  any  person 
authorised  by  him,  and  forthwith  taken  before  some  neighbouring 
justice,  to  be  dealt  with  according  to  law. 

By  §  28.  of  7  &  8  G.  4<.  c.  30.  (Malicious  Trespass  Act),  any  per- 
son found  committing  any  offence  against  this  act,  whether  punish- 
able upon  indictment  or  conviction,  may  be  immediately  appre- 
hended without  a  warrant  by  any  peace  officer,  or  the  owner  of  the 
property  injured,  or  his  servant,  or  any  person  authorised  by  him, 
and  forthwith  taken  before  some  neighbouring  justice,  &c. 

Where  the  constable  acts  upon  the  charge  of  another  person, 
the  party  suspecting  ought  to  be  present  at  the  arrest,  as  the  justi- 
fication must  be  that  the  constable  aided  him  in  taking  the  party 
suspected;  and  the  constable  ought  to  be  informed  of  all  the 
grounds  of  suspicion,  that  he  may  judge  how  far  it  is  reasonable* 

1  East,  P.  C.  301.    1  Russ.  504.. 

Also  a  watchman  may  arrest  a  night-walker,  by  a  warrant  in  law. 

2  Inst-  52.  and  see  5  G.  4<.  c.  83.  §  3.  tit.  (Q8fljcanr» 

Watchmen  and  beadles  have  authority  at  common  law  to  arrest 
and  detain  in  prison,  for  examination,  persons  walking  in  the  streets 
Mt  night  whom  there  is  reasonable  ground  to  suspect  of  felony. 


Law.]        Arrest  {by  whom  to  be  made).  89 

although  there  is  no  proof  of  a  felony  having  been  committed. 
Lawrence  ▼.  Hedger,   T.  SO  G-  3.    C.  P.  3  Tauni.  U. 

In  2  Burr.  164-9  R.  y.  BootiCf  is  an  indictment  against  a  con. 
stable  for  snffering  a  street-walker,  taken  ap  bj  a  watchman,  to 


In  like  manner,  a  constable  may  ex  officio  arrest  a  breaker  of  Bj  coosuUciL 
the  peace  in  his  view,  and  keep  him  in  his  house,  or  in  the  stocks, 
till  he  can  bring  him  before  a  justice.    1  Halct  587. 

Or  anj  person  whatsoever,  if  an  afiraj  be  made  to  the  breach  Bj  otben  in 
of  the  king's  peace,  may  without  any  warrant  from  a  magistrate  <»«  ciMttny. 
restrain  any  of  the  offenders,  to  the  end  the  king's  peace  may  be 
kept :  but  after  the  affray  is  ended,  they  cannot  be  arrested  with- 
out an  express  warrant.   2  Inst.  52. 

It  seems  that  any  one  may  lawfully  lay  hold  of  another,  whom   Or  to  prerent 
he  shall  see  upon  tlie  point  of  committing  treason  or  felony,  or  tbecommiiaoa 
doing  any  act  which  would  manifestly  endanger  another's  life;  and  of  f^loQ/* 
may  detain  him  till  it  may  be  reasonably  presumed  that  he  hath 
changed  his  purpose.    2  i/atu.  c.  12.  ^19. 

So,  if  one  menace  another  to  kill  him,  and  complaint  be  made  to  Threat  of 
the  constable  forthwith,  he  may  arrest  the  party,  in  order  to  pre-  kUling. 
vent  the  danger,  and  detain  him  till  he  can  conveniently  take  nim 
before  a  justice.    2  Hale,  88.    1  Russ.  506.    See  East,  P.  C.  306. 

So  much  concerning  an  arrest  without  a  warrant :  next  follows  ^rrmt  teiih 
arresting  with  such  warrant.  warrant. 

The  warrant  is  ordinarily  directed  to  the  sheriff  or  constable,  and  Bj  the  iheriff 
they  are  indictable,  and  subject  thereupon  to  a  fine  and  imprison-  ^  consubla. 
meot,  if  they  neglect  or  refuse  it.    1  HalCf  581. 

If  it  be  directed  to  the  sheriff*,  he  may  command  his  bailiff,  under-  Sheriff  may 
sheriff',  or  other  sworn  and  known  officer,  to  serve  it,  without  writ-  <l«pute. 
ing  any  precept.     But  if  he  will  command  another  man  that  is  no 
such  officer  to  serve  it,  he  must  give  him  a  written  precept,  other^ 
wise  an  action  of  false  imprisonment  will  He.  Lamb,  89. 

But  every  other  person  to  whom  it  is  directed  must  personally 
execute  it ;  yet  it  seems,  that  any  one  may  lawfully  assist  him* 
2  Haw.  c.  I*.  §29. 

If  a  warrant  be  generally  directed  to  all  constables,  no  one  can  Whether  a  con* 
execute  it  out  of  his  own  precinct ;  for  in  such  case  it  shall  be  ><*hle  may  eie- 
taken  respectively  to  each  of  them  within  their  several  districts,  f?^  **  °"?  **^ 
and  not  to  one  of  them  to  execute  it  within  the  district  of  another :  ^^^^   **" 
but  if  it  be  directed  to  a  particular  constable  (Mr.  Hawkins  says, 
to  a  particular  constable  Ot/  name),  he  may  execute  it  anywhere 
within  the  jurisdiction  of  the  justice,  but  is  not  compellable  to  exe- 
cute it  out  of  his  own  constablewick.    1  Lord  Raym,  5i6.  1  Hale^ 
581.     2  Hale,  1 10.     2  Hatu.  c.  13.  §  30.     1  SalL  176. 

And  in  Rex  v.  fVeir  and  others,  H.  1823.    I  B.  Sf  C.  288.,  a  If  directed  to 
warrant  of  distress  for  a  poor-rate,  directed  to  the  constables  of  ''*™  ^  n«ne, 
Woolwich,  without  naming  them  as  individuals,  was  held  not  legally  "^  otherwwe. 
executed  by  them  out  of  their  jurisdiction,  viz.  in  St.  PauVs, 
Deriford. 

But  now,  by  stat.  5  G.  4.  c.  18.  §  6.,  reciting  that  whereas  warrants  5  0. 4.  c.  is. 
addressed  to  constables,  headboroughs,  tithingmen,horsholder8,  or  Constable!  may 
other  peace  officers  of  parishes,  townships,  hamlets,  or  places,  in  JJ^J^^^of" 
their  characters  of  and  as  constables,  headboroughs,  tithingmen,  their  prednctii, 
borsholders,  or  other  peace  officers  of  such  respective  parishes,  provided  it  be 
townships,  hamlets,  or  places,  cannot  be  lawfully  executed  by  them  within  the  jur 

D  4 


40 


risdiction  of  the 
justice  granting 
or  fciacking  the 
same. 


Extent  of  act. 

Any  person 
may  execute  it. 

But  not  to  be 
directed  to  the 
party. 

Where  directed 
to  two  jointly. 


SittiSt  {Jyy  li^hofn  to  he  fnade).  [Criminal 

out  of  the  precincts  thereof  respectively,  whereby  means  are 
afforded  to  criminals  and  others  of  escaping  from  justice :  for 
remedy  thereof,  it  is  enacted,  "  that  it  shall  be  lawful  to  and  for 
each  and  every  constable,  and  to  and  for  each  and  every  bead- 
borough,  tithingman,  borsholder,  or  other  peace  officer,  for  every 
parish,  township,  hamlet,  or  place,  to  execute  any  warrant  or 
warrants  of  any  justice  or  justices  of  the  peace,  or  of  any  ma- 
gistrate or  magistrates,  within  any  parish,  township,  hamlet,  or 
place,  situate,  lying,  or  being  within  that  jurisdiction  for  which 
such  justice  or  justices,  magistrate  or  magistrates  shall  have 
acted  when  granting  such  warrant  or  warrants,  or  when  backing 
or  indorsing  any  such  warrant  or  warrants,  in  such  and  the  like 
manner  as  if  such  warrant  or  warrants  had  been  addressed  to  such 
constable,  headborough,  tithingman,  borsholder,  or  other  peace 
officer,  specially  by  his  name  or  names,  and  notwithstanding  the 
parish,  township,  hamlet,  or  place  in  which  such  warrant  or  war- 
rants shall  be  executed,  shall  not  be  the  parish,  township,  hamlet, 
or  place  for  which  he  shall  be  constable,  headborough,  tithingman, 
or  borsholder,  or  other  peace  officer,  provided  that  the  same  be 
within  the  jurisdiction  of  the  justice  or  justices,  magistrate  or 
magistrates,  so  granting  such  warrant  or  warrants,  or  within  the 
jurisdiction  of  the  justice  or  justices,  magistrate  or  magistrates,  by 
whom  any  such  warrant  or  warrants  shall  be  backed  or  indorsed." 
[§  5.  This  act  does  not  extend  to  Scotland  J] 

The  justice  that  issues  the  warrant  maydirect  it  to  a  private 
person,  if  he  please,  and  it  is  good  ;  but  he  is  not  compellable  to 
execute  it,  unless  he  be  a  proper  officer.     1  //a/e,  581  • 

But  by  the  justice's  oath  of  office  the  warrant  ought  not  to  be 
directed  to  the  party,  but  to  some  indifferent  person,  to  execute  it. 

If  a  warrant  be  directed  to  two  or  more  jointly,  yet  any  one  of 
them  alone  may  execute  it.    Dalt*  c,  169. 


To  be  gone 
alK>ut  imme- 
diately. 

Opposing  the 
execution. 


Arresting  in 
tlic  night. 

Or  on  Sunday, 
29  C.  2.  c.  27. 

24  G.2.  c.  55, 
Arresting  in 
another  county. 


IV.  'Cfie  ^aitnrr  of  an  Slntgu 

llie  officer  to  whom  a  warrant  is  directed  and  delivered,  ought 
with  all  speed  and  secrecy  to  find  out  the  party,  and  then  to  ex- 
ecute the  warrant.     Dali.  c.  169.  p.  4<H. 

It  is  certainly  an  offience  of  a  very  high  nature  to  oppose  one 
who  lawfully  endeavours  to  arrest  another  for  treason  or  fdony  ; 
and  it  seems  that  a  person  who  so  opposes  an  arrest  for  treason, 
whereof  he  knows  the  party  to  have  been  guilty,  is  thereby  guilty 
of  the  treason ;  and  that  he  who  so  opposes  an  arrest  for  felony, 
is  an  accessary  to  the  felony.     1  Hato.  c.  17.  §  1« 

An  arrest  in  the  night  is  good,  both  at  the  suit  of  the  king  and 
of  the  subject ;  else  the  party  may  escape.     9  Rep.  66. 

So  by  Stat.  29  C  2.  c.  7*  §  6.  an  arrest  for  treason,  felony,  or 
breach  of  the  peace  may  be  made  on  Sunday.  See  tit.  fi^orH'e  i>Bt* 

By  Stat.  24*  G.  2.  c.  55.  constables  and  others  may,  on  having 
the  warrant  indorsed  by  a  justice  in  another  county,  into  which 
an  offiender  shall  have  escaped,  which  the  justices  shall  do,  on 
proof,  on  oath,  of  the  htfnd-writing  of  the  first  justice  who  signed 
the  warrant,  arrest  an  offender  in  such  other  county,  and  carry 
him  before  the  justice  who  indorsed  the  warrant,  or  some  other 
justice  of  such  other  county,  if  the  offence  be  bailable,  to  find 
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bail;  or  dse  shall  carry  him  back  again  before  a  justice  in  the 
county  from  whence  the  warrant  did  Srst  issue.  See  JL  v.  Kynas^ 
ton^  1  Easi,  117. 

In  the  case  of  Mayhetn  v.  Parker ^  8  T.  jR.  1 10.  it  was  determined   Arrest  in  order 
that  a  warrant  to  arrest  the  party,  to  tlie  end  that  he  may  become  ^  ^^^  sureties 
bound  to  appear  at  the  next  sessions,  4'Cm  means  the  nest  sessions  ^  *PP««^  at  the 
q/Ur  tie  arrest,  and  not  after  the  date  of  the  warrant;  therefore  ""* s^*"^'**"- 
the  officer  executing  it  may  justify  an  arrest  after  the  sessions 
next  ensuing  the  date  of  the  warrant. 

A  private  person  cannot  raise  power  to  arrest  or  detain  a  felon.   Taking  the 

1  HaUf  60 1 .  power  of  the 

But  any  justice,  or  the  sheriff,  may  take  of  the  county  any  county. 
number  that  he  shall  think  meet,  to  pursue,  arrest,  and  imprison 
traitors,  murderers,  robberp,  and  other  felons ;  or  sucli  as  do 
break,  or  go  about  to  break,  or  disturb,  the  king's  peace:  and 
every  man,  being  required,  ought  to  assist  and  aid  them,  on  pain 
of  fine  and  imprisonment.     Dolt,  c  171. 

It  is  not  justifiable  for  a  justice,  sheriff,  or  other  officer,  to  assem- 
ble the  posse  comitaiuSf  or  raise  a  power  or  assembly  of  people, 
upon  their  own  heads,  without  just  cause.     Dalt.  c.  171. 

But  where  a  justice,  sheriff,  or  other  officer,  is  enabled  to  take 
the  power  of  the  county,  it  seeroeth  they  may  command  and 
ought  to  have  the  aid  and  attendance  of  all  knights,  gentlemen, 
yeomen,  husbandmen,  labourers,  tradesmen,  servants,  and  ap- 
prentices, and  of  all  other  persons  being  above  the  age  of  fifteen 
years,  and  able  to  travel.    Dalt.  c.  171. 

Women,  ecclesiastical  persons,  and  such  as  be  decrepit,  or  dis- 
eased, shall  not  be  compelled  to  attend  them.   Id, 

And  in  such  case  it  is  referred  to  the  discretion  of  the  justice, 
sherifi^  or  other  officer,  what  number  they  will  have  to  attend  on 
them,  and  how  and  after  what  manner  they  shall  be  armed  or 
otherwise  furnished.     /</• 

As  to  the  case  of  breaking  open  doors,  in  order  to  apprehend  Breaking  open 
offenders,  it  is  to  be  observed  that  the  law  doth  never  allow  of  doors, 
such  extremities  but  in  cases  of  necessity ;  and  therefore  no  one  Previous  notice. 
can  justify  breaking  open  another's  door  to  make  an  arrest,  unless 
he  first  signify  to  those  in  the  house  the  cause  of  his  coming,  and 
request  them  to  give  him  admittance.    2  Hato.  c.  14.  §  1. 

Where  an  outer  door  had  been  broken  open  by  two  constables   Previous  de« 
and  a  gamekeeper,  to  execute  a  warrant  under  22  &  23  C.  2.  ""f  "d  of  ad- 
C.25.  {  2.,  to  search  for,  and  seize  guns,  &c.  for  destroying  game;  ^i**"*^*  " 
and  it  appeared  that  no  previous  demand  had  been  made  to  open  ^^^'^^y' 
it,  Abbot  C.  J.  held  clearly,  that  in  the  case  of  a  misdemeanor 
a  previous  demand  of  admittance  is  necessary ;  and  per  Bayley  J., 
even  in  the  execution  of  criminal  process  you  must  demand  ad- 
mittance before  you  can  justify  breaking  open  the  outer  door. 
Lannock  v.  Browrty  2B,  Sf  A*  592. 

No  precise  form  of  words  is  required  in  a  case  of  this  kind.     It  No  particular 
is  sufficient  that  the  party  hath  notice,  that  the  officer  coroeth  not  form  necessary. 
as  a  mere  trespasser,  but  claiming  to  act  under  a  proper  authority, 
provided  that  the  officer  has  a  legal  warrant.     Fost.  137. 

But  where  a  person  authorised  to  arrest  another,  who  is  sheltered   Breaking  outer 
in  a  house,  is  denied  quietly  to  enter  into  it,  in  order  to  take  him,  ^.^^'"^  ** 
it  seems  generally  to  be  agreed  that  he  tr.ay  justify  breaking  open 
the  doors  in  the  following  instances :  — 
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Capias  on  in- 
dictment, or  for 
sureties  of 
peace,  &c.»  or 
warrant. 


Process  for 
contempt. 


Courts  may 
order  compens- 
ation to  those 
who  have  been 
active  in  the 
apprehension 
of  certain  of- 
fenders. 
(4  W.  &  M. 

C*  O.  8*  1* 

10  &  11  W.  3. 
c.  23.  ss.  1,  2. 
5  Ann.  c.  31. 
fi.  1. 

14  G.2.  c.  6. 
58  G.  3.  c.  70. 
SS.4,  5.) 


Independent  of 
costs  of  prose- 
cution. 


Such  orders  to 
be  paid  by  the 
sheriff,  who  may 
obtain  imme- 
diate repayment, 
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(1)  upon  a  capias  grounded  on  an  indictment  for  any  crime 
whatsoever ;  or  upon  a  capias  from  the  chancery  or  king's  bench, 
to  compel  a  man  to  find  isureties  for  the  peace  or  good  behaviour, 
or  even  upon  a  warrant  from  a  justice  of  peace  for  such  pur- 
pose, 2  Haw.  c,l4f.  §3.;  or  on  warrant  for  breach  of  the  peace. 
Fo^.  320. 

So  where  an  offence  has  been  committed  amounting  to  a  con- 
tempt of  court,  and  process  is  thereupon  issued,  the  officer  charged 
with  the  executing  of  it  may  break  open  doors,  if  necessary,  in 
order  to  execute  it.  Semaines  case^  Cro.  EL  909.  5  Rep.  92.  a. 
And  the  same  was  held  in  Burdett  v.  Abbott^  14  £.  /2.  157-9  where 
the  process  of  contempt  proceeded  upon  the  order  of  the  house  of 
commons.     See  1  Russ.  519. 

By  7  G.  4.  €.  64.,  provision  is  made  for  giving  compensation  to 
persons  who  have  been  active  in  the  apprehension  of  offenders 
charged  with  certain  crimes,  and  also  for  making  payments  to  the 
family  of  a  person  who  may  have  been  killed  in  endeavouring  to 
apprehend  such  offenders.  §  28.  enacts,  that  *^  for  the  better  remu- 
neration of  persons  who  have  been  active  in  the  apprehension  of 
certain  offenders,  be  it  enacted,  that  where  any  person  shall  appear 
to  any  court  of  oyer  and  terminer,  gaol  delivery,  superior  criminal 
court  of  a  county  palatine,  or  court  of  great  sessions,  to  have  been 
active  in  or  towards  the  apprehension  of  any  person  charged  with 
murder,  or  with  feloniously  and  maliciously  shooting  at,  or  attempt- 
ing to  discharge  any  kind  of  loaded  fire-arms  at  any  other  person, 
or  with  stabbing,  cutting,  or  poisoning,  or  with  administermg  any 
tiling  to  procure  the  miscarriage  of  any  woman,  or  with  rape,  or 
with  burglary  or  felonious  house-breaking,  or  with  robbery  on  the 
person,  or  with  arson,  or  with  horse-stealing,  bullock-stealing,  or 
sheep-stealing,  or  with  being  accessary  before  the  fact  to  any  of 
the  offences  aforesaid,  or  with  receiving  any  stolen  property 
knowing  the  same  to  have  been  stolen,  every  such  court  is  hereby 
authorised  and  empowered,  in  any  of  the  cases  aforesaid,  to  order 
the  sheriff  of  the  county  in  which  the  offence  shall  have  been  com- 
mitted to  pay  to  the  person  or  persons  who  shall  appear  to  the 
court  to  have  been  active  in  or  towards  the  apprehension  of  any 
person  charged  with  any  of  the  said  offences,  such  sum  or  sums 
or  money  as  to  the  court  shall  seem  reasonable  and  sufficient  to 
compensate  such  person  or  persons  for  his,  her,  or  their  expences, 
exertions,  and  loss  of  time  in  or  towards  such  apprehension  ;  and 
where  any  person  shall  appear  to  any  court  of  sessions  of  the 
peace  to  have  been  active  in  or  towards  the  apprehension  of  any 
party  charged  with  receiving  stolen  property  knowing  the  same 
to  have  been  stolen,  such  court  shall  have  power  to  order  com- 
pensation to  such  person  in  the  same  manner  as  the  other  courts 
herein-before  mentioned :  provided  always,  that  nothing  herein 
contained  shall  prevent  any  of  the  said  courts  from  also  allowing 
to  any  such  persons^  if  prosecutors  or  witnesses,  such  costs,  ex- 
pences, and  compensations,  as  courts  are  by  this  act  empowered 
to  allow  to  prosecutors  and  witnesses  respectively." 

$  29.  "  And  be  it  further  enacted,  that  every  order  for  payment 
to  any  person  in  respect  of  such  apprehension  as  aforesaid,  shall 
be  forthwith  made  out  and  delivered  by  the  proper  officer  of  the 
court  unto  such  person,  upon  being  paid  for  the  same  the  sum 
of  5s,  and  no  more ;    and  the  sheriff  of  the  county  for  the  time 
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being  is  hereby  authorised  and  required,  upon  sight  of  such  on  applicatioii 
order,  forthwith  to  pay  to  such  person,  or  to  any  one  duly  author-  to  the  trwury, 
ised  on  his  or  her  behalf,  the  money  in  such  order  mentioned  ;  (^  G>  ^  c.  7(X 
and  every  such  sheriff  may  immediately  apply  for  repayment  of  ^  fl  \,4\' 
the  same  to  the  commissioners  of  bis  majesty's  treasury,  who,  upon 
inspecting  such  order,  together  with  the  acquittance  of  the  person 
entitled  to  receive  the  money  thereon,  shall  forthwith  order  repay- 
ment to  the  sheriff  of  the  money  so  by  him  paid,  without  any  fee 
or  reward  whatsoever." 

f  30.  *^  And  be  it  further  enacted,  that  if  any  man  shall  happen  If  any  num  is 
to  be  killed  in  endeavouring  to  apprehend  any  person  who  shall  billed  m  at- 
be  charged  with  any  of  the  ofiences  herein-before  last  mentioned,  caudnof-      ^ 
it  shall  be  lawful  for  the  court  before  whom  such  person  shall  be  fenden*  tbe 
tried  to  order  the  sheriff  of  the  county  to  pay  to  the  widow  of  the  court  mmy 
man  so  kQled,  in  case  he  shall  have  been  married,  or  to  his  child  order  compm. 
or  children  in  case  his  wife  shall  be  dead,  or  to  his  father  or  JT**^  ^^^r 
mother  in  case  he  shall  have  left  neither  wife  nor  child,  such  sum  ^  ^o^'J,s,)  ' 
of  money  as  to  the  court  in  its  discretion  shall  seem  meet ;  and 
the  order  for  payment  of  such  money  shall  be  made  out  and 
delivered  by  the  proper  officer  of  the  court  unto  the  party  entitled 
to  receive  the  same,  or  unto  some  one  on  his  or  her  behalf,  to  be 
named  in  such  order  by  the  direction  of  the  court ;  and  every  such 
order  shall  be  paid  by  and  repaid  to  the  sheriff  in  the  manner 
herein-before  mentioned." 

(2)  When  one  known  to  have  committed  a  treason  or  felony,  or  Funuit  for 
to  have  given  another  a  dangerous  wound,  is  pursued  either  with  trenon  or 
or  without  a  warrant  by  a  constable  or  private  person  ;  but  where  ^^<>°7* 
one  lies  under  a  probable  suspicion  only,  and  is  not  indicted,  it 
seems  the  better  opinon  at  this  day  (Mr.  Hawkins  says  c.  14.  §  7.) 
that  no  one  can  justify  the  breaking  open  doors  in  order  to  appre- 
hend him  :  And  this  opinion  he  founds  on  Coke*s  4  Inst.  177*  and 
Hale's  Pleas  of  the  Croton,  91.     See  1  Russ.  520. 

But  upon  a  warrant  for  probable  cause  of  suspicion  of  felony,  By  warrant  on 
the  person  to  whom  such  warrant  is  directed  may  break  open  luspicion  only, 
doors  to  take  the  person  suspected,  if  upon  demand  he  will  not 
surrender  himself,  as  well  as  if  there  had  been  an  express  and 
positive  charge  against  him ;  and  so  (he  says)  hath  the  common 
practice  obtained,  notwithstanding  the  contrary  opinion  of  Lord 
Coke ;  for  in  such  case  the  process  is  for  the  king,  and  therefore 
a  nan  omittas  is  implied.     1  Hale^  5S0.  583.    2  Hale^  117* 

And  as  he  may  break  open  such  person's  own  house,  so  much   In  bouse  of  an-* 
more  may  he  break  open  the  house  of  another,  to  take  him ;  for  *^"  person, 
so  the  sheriff  may  do  upon  a  civil  process  :  But  then  he  must  at 
his  peril  see  that  the  felon  be  there ;  for  if  the  felon  be  not  there, 
he  is  a  trespasser  to  the  stranger  whose  house  it  is.   2  Hale,  117. 
Semayne's  case^  5  Rep.  92.  a. 

But  it  seems  that  he  that  arrests  as  a  private  man^  barely  upon  Distinction  be- 
suspicion  of  felony,  cannot  justify  the  breaking  open  of  doors  to  tween  private 
arrest  the  party  suspected,  but  he  doth  it  at  his  peril ;  that  is,  if  p«r»ons  and 
in  truth  he  be  a  felon,  then  it  is  justifiable;  but  if  he  be  inno-  P«a«e officers 
cent,  but  upon  a  reasonable  cause  suspected,  it  is  not  justifiable. 
1  HaU^  82. 

But  a  constable  in  such  case  may  justify,  and  the  reason  of  the 
differente  is  this ;  because  in  the  former  case  it  is  but  a  thing 
permitted  to  private  persons  to  arrest  for  suspicion,  and  they  are 
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Warrant  where 
the  Icing  is 
party. 


Private  person 
to  prevent 
murder. 


For  execution 
of  a  search 
warrant. 


Forcible  entry, 
&c. 

Capias  vJtlar 
gatumy  &c. 

Levying  for- 
feiture, &c.  for 
tlie  king. 

Affray  in  a 
house  in  view 
of  officer. 

Disorderly 
public-house. 


Escape  afler 
arrest. 

Aliter,  where 
warrant  ex- 
presses no 
offence. 
Or  not  ground- 
ed on  any  pre- 
cedent offence. 

In  a  civil  suit. 


Protection  not 
extended  to  a 
stranger ; 


nor  in  process 
for  felony  or 
breach  of  peace. 
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not  punishable  if  they  omit  it ;  and  therefore  they  cannot  break 
open  doors ;  but  in  case  of  a  constable,  he  is  punishable  if  he 
omit  it  upon  complaint,     2  Hale,  92. ;  but  query  as  to  this.  See 

1  Russ.  520. 

And  in  general,  an  officer  upon  any  warrant  from  a  justice, 
either  for  the  peace  or  good  behaviour,  or  in  any  case  where  the 
king  is  party,  may  by  force  break  open  a  man's  house,  to  arrest 
the  offender.     Dalt*  c,  169. 

It  is  justifiable  for  a  private  person  to  break  and  enter  the  house 
of  another,  and  imprison  his  person,  in  order  to  prevent  him  mur- 
dering his  wife.  Handcock  v.  Baker,  2  Bos,  4r  PuU*  260.  anib, 
p.  37. 

(3)  On  a  warrant  to  search  for  stolen  goods  the  doors  may  be 
broke  open,  if  the  goods  are  there ;  and  if  they  are  not  there,  the 
constable  seems  indemnified,  but  he  that  made  the  suggestion  is 
punishable.     2Hale,\5\. 

(4)  Where  forcible  entry  or  detainer  is  found  by  inquisition 
before  justices  of  the  peace,  or  appears  on  their  view.  2  Haxo. 
c.  14.  $  6. 

(5)  On  a  capias  utlagatutn,  or  capias  projine.     Id*  §  2. 

(6)  On  the  warrant  of  a  justice  of  the  peace  for  the  levying 
of  a  forfeiture,  in  execution  of  a  judgment^  or  conviction  for  it, 
grounded  on  any  statute,  which  gives  the  whole  or  any  part  of 
such  forfeiture  to  the  king.     Id,  §  5. 

(7)  Where  an  affray  is  made  in  a  house,  in  the  view  or  hearing  of 
the  constable,  he  may  break  open  the  doors  to  take  them.  1  Hwuo. 
C.63.  §16.    2  f/flto.  c.  14.  §  8. 

(8)  If  there  be  disorderly  drinking  or  noise  in  a  house  at  an  un- 
seasonable time  of  night,  especially  in  inns,  taverns,  or  ale-houses, 
the  constable,  or  his  watch,  demanding  entrance,  and  being  re- 
fused, may  break  open  the  doors  to  see  and  suppress  the  disorder. 

2  Hale,  95. 

(9)  Wherever  a  person  is  lawfully  arrested  for  any  cause,  and 
afterwards  escapes,  and  shelters  himself  in  a  house.  2  Haw. 
c.  14.  §  9. 

(10)  But  upon  a  general  warrant,  without  expressing  any  felony 
or  treason,  or  surety  of  the  peace,  the  officer  cannot  break  open  a 
door.     1  Hale,  584. 

(11)  Neither  ought  doors  to  be  broken  open  to  take  a  person, 
who  is  required  to  take  certain  oaths  by  viitue  of  a  statute^  because 
in  such  case  the  warrant  is  not  grounded  on  a  precedent  offence. 
2  Halt),  c.  14.  J  11.    12  Rep.  131. 

(12)  In  a  civil  suit,  the  officer  cannot  justify  the  breaking  open 
an  outward  door  or  window  in  order  to  execute  process.  If  he 
doth,  he  is  a  trespasser.  But  if  he  findeth  the  outward  door  open, 
and  entereth  that  way,  or  if  the  door  be  opened  to  him  from 
within,  and  he  entereth,  he  may  break  open  inward  doors,  if  he 
findeth  that  necessary,  in  order  to  execute  his  process.   FosL  319. 

For  a  man's  house  is  his  castle,  for  safety  and  repose  to  himself 
and  family ;  but  if  a  stranger,  who  is  not  of  the  family,  upon  a  pur- 
suit taketh  refuge  in  the  house  of  another,  this  rule  doth  not 
extend  to  him  ;  it  is  not  his  castle ;  he  cannot  claim  the  benefit  of 
sanctuary  therein.     FosU  320.    See  Semayne's  case,  ante,  p.  43. 

And  it  is  always  to  be  remembered  that  this  rule  must  be  con- 
fined to  the  case  of  arrest  upon  process  in  civil  suits  only.     For 
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wliere  ^Jeiony  hatb  been  committed,  or  a  dangerous  wound  given, 

or  even  where  a  minister  of  justice  cometb  armed  with  process 

founded  on  a  breach  of  the  peace,  the  party's  own  house  is  no 

sanctuary  for  him ;  in  these  cases,  the  justice  which  is  due  to  the 

public  mast  supersede  every  pretence  of  private  inconvenience. 

jForf.  320. 

(IS)  Finally,  in  all  these  cases,  if  an  officer,  to  serve  any  war- 
rant, enter  into  a  house,  the  doors  being  open,  and  then  the  doors 
are  l<N;ked  upon  him,  he  may  break  them  open  in  order  to  regain 
his  liberty.    2  //ato.  c.  14.  $  II. 

If  there  be  a  warrant  against  a  person  for  a  trespass  or  breach  Killing  in  the 
of  the  peace,  and  he  fly  and  will  not  yield  to  the  arrest,  or  being  "^^^w  P««j- 
taken,  make  his  escape ;  if  the  officer  kill  him,  it  is  murder*  2  HaUy  !!*'**  "*  niisde- 

117.  I  Eatt^s  P.  C.  302.  * 

But  if  such  person,  either  upon  the  attempt  to  arrest,  or  afler  On  assault  with 
the  arrest,  assault  the  officer,  to  the  intent  to  make  his  escape  intent  to  escape. 
from  him,  and  the  officer  standing  upon  his  guard  kill  him,  this  is 
no  felony ;  for  he  is  not  bound  to  go  back  to  the  wall  as  in  com- 
mon cases  of  se  defendeftdo,  for  the  law  is  his  protection.    2  Hale, 

1 18.  1  East's  P.  C.  302. 

But  where  a  warrant  issueth  against  a  person  for  felony j  and  Flight  for 
either  before   arrest  or  after  he  flies  and  defends  himself  with  felony. 
stones  or  weapons,  so  that  the  officer  must  give  over  his  pursuit, 
or  otherwise  cannot  take  him  without  killing  him,  if  he  kill  him 
it  is  no  felony.     And  the  same  law  is  for  a  constable  that  doth 
it  by  virtoe  of  his  office,  or  on  hue  and  cry.     Id. 

But  then  there  must  be  these  cautions :  —  1.  He  must  be  a  lawful 
officer ;  or  there  must  be  a  lawful  warrant.  2.  The  party  ought 
to  have  notice  of  the  reason  of  the  pursuit,  namely,  because  a 
warrant  is  against  him.  3.  It  must  be  a  case  of  necessity,  and 
that  not  such  a  necessity  as  in  the  former  case,  where  an  assault 
is  made  upon  the  officer ;  but  this  is  the  necessity,  namely,  that 
he  cannot  otherwise  be  taken.     2  HaUt  119.  1  Bastes  P.  C  312. 

If  an  innocent  person  be  indicted  of  a  felony,  where  in  truth   Afler  indict- 
no  felony  was  committed,  and  will  not  suffer  himself  to  be  arrested  ^^^ 
by  the  officer  who  has  a  warrant  for  that  purpose,  he  may  law- 
fully be  killed  by  him  if  he  cannot  otherwise  be  taken ;  for  there 
is  a  charge  against  him  upon  record,  to  which,  at  his  peril,  he  is 
bound  to  answer.  1  Haitj.  c.28.  $  12.     [SeeiiU  V^taxAtit^t.'] 

But  though  a  private  person  may  arrest  a  felon,  and  if  he  fly  Private  person. 
so  as  he  cannot  be  taken  without  ne  be  killed,  it  is  excusable 
in  this  case  for  the  necessity,  yet  it  is  at  his  peril  that  the  party 
be  a  felon ;  for  if  he  be  innocent  of  the  felony,  the  killing  (at 
least  before  the  arrest)  seems  at  least  manslaughter ;  for  an  mno- 
cent  person  is  not  bound  to  take  notice  of  a  private  person's 
suspicion.     2  Halcy  119. 

A  person  sworn  and  commonly  known  and  acting  within  his  Whether  the 
own  precinct,  need  not  show  his  warrant,  but  he  ought  to  acquaint  constable  need 
the  party  with  the  substance  of  it.     2  //atu.  c.  13-  §  28.  ^  show  his 

An  officer  giveth  sufficient  notice  what  he  is,  when  he  saith  to  ^*"^"*' 
the  party,  /  arrest  you  in  the  kin^s  name  ;  and  in  such  case  the      '  ^^®  °^ 
party  at  his  peril  ought  to  obey  him,  though  he  knoweth  him 
not  to  be   an  officer ;  and  if  he  have  no  lawful  warrant,   the 
party  grieved  may  have  his  action  of  false  imprisonment.     Dalt* 
r.  169. 
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distress. 

S7  G.  2.  c.  20. 


No  arrest  by 
words  only. 


2ittt&t  (The  Manner  of).    [Criminal 

But  the  learned  editor  of  Hales  hietorv  observes  hereupoD, 
that  the  books  referred  to  intend  the  general  warrant  constituting 
such  person  an  officer,  as  a  bailiffi  or  the  like,  in  a  civil  action  ; 
though  it  may  be  otherwise  in  case  of  felony ;  because  in  such  case 
a  private  person  may  arrest  a  felon  without  any  warrant  at  all. 
2  Hde,  116.  1  Id.  4-58.  noiis. 

Even  in  a  civil  action,  if  the  officer  make  the  arrest  without 
any  warrant,  and  before  the  writ  be  delivered  to  the  sheriff,  the 
arrest  is  illegal.  And  in  Hall  v.  Roche ,  8  T,  R.  188.  (in  which 
such  was  the  fact)i  Lord  Kenyon  C.  J.  said,  if  it  be  established  as 
law  by  the  cases  cited  that  it  is  not  necessary  to  show  the  warrant 
to  the  party  arrested  who  demands  to  see  it,  I  will  not  shake  those 
authorities  :  but  I  cannot  forbear  observing,  that  if  it  be  so  esta- 
blished, it  is  a  most  dangerous  doctrine ;  because  it  may  affect 
the  party  criminally  in  case  of  any  resistance;  and  if  homicide 
ensue,  the  legality  of  the  warrant  enters  materially  into  the  merits 
of  the  question.  I  do  not  think  that  a  person  is  to  take  it  for 
granted  that  another,  who  says  he  has  a  warrant  against  him,  with- 
out producing  it,  speaks  truth.  It  is  very  important  that  in  all 
cases  where  an  arrest  is  made  by  virtue  of  a  warrant,  the  warrant 
(if  demanded  at  least)  should  be  produced. 

A  warrant  was  issued  to  apprehend  the  plaintiff  upon  a  charge 
of  a  conspiracy :  a  constable  went  to  the  plaintiff's  house  with  the 
warrant,  showed  it  to  him,  allowed  him  to  take  a  copy  of  it,  and 
then  was  accompanied  by  the  plaintiff  to  the  magistrate,  who,  after 
examining  him,  dismissed  him.  Trespass  for  assault  and  false  im- 
prisonment was  brought  against  the  magistrate,  and  a  verdict  was 
given  for  the  defendant.  Upon  showing  cause  against  a  rule  for 
setting  aside  the  verdict,  Sir  J.  Mansfield  C.  J.  held,  that  as  the 
plaintiff  went  voluntarilv  before  the  magistrate,  the  warrant  being 
made  no  other  use  of  tnan  as  a  summons,  this  was  do  arrest,  and 
therefore  the  verdict  was  right.  Arrotostnith  v.  Le  Mesurier, 
2  N.R.  211. 

But  if  he  act  out  of  his  precinct,  or  be  not  sworn  and  common- 
ly known,  he  must  show  his  warrant,  if  demanded.  2  Havo.  c.  13. 
§  28.  Otherwise  the  party  may  make  resistance,  and  needs  not 
to  obey  it.  Dah.  c,  169.  In  no  case,  however,  is  a  constable  requi- 
red to  part  with  the  warrant  out  of  his  own  possession ;  for  that  is 
his  justification.  I  East's  P.  C.  319.  2  Ld.  RaymAl96.  24  G.  2. 
c.  44.  §  6.    See  tit.  ^on0taMe,  ei  infra^  p.  49. 

But  if  the  constable  hath  no  warrant,  but  doth  it  by  virtue  of 
his  office  as  a  constable,  it  is  sufficient  to  notify  that  he  is  a  con- 
stable, or  that  he  arrests  in  the  king's  name.      1  Hale^  589. 

But  in  the  case  of  a  warrant  of  distress,  issued  by  a  justice  of 
the  peace,  for  levyins  a  pecuniary  forfeiture  or  sum  of  money,  it 
is  specially  provided  by  stat.  27  G.  2.  c.  20.  that  the  officer  ex- 
ecuting the  same  shall,  if  required,  show  his  warrant  to  the  per- 
son whose  goods  are  distrained,  and  shall  suffer  a  copy  thereof 
to  be  taken. 

If  the  constable  come  unto  the  party,  and  require  him  to  eo 
before  the  justice,  this  is  no  arrest  nor  imprisonment.  Dcut. 
c.  170.  and  see  Arrowsmith  v.  Le  Mesurier^  anti. 

For  bare  words  will  not  make  an  arrest,  without  laying  hold  on 
the  person,  or  otherwise  confining  him.  But  if  an  officer  come 
into  a  room,  and  tell  the  party  he  arrests  him,  and  lock  the  door, 
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this  is  an  «rrest ;  for  he  is  in  custody  of  the  officer.     1  Salk.  79. 

2  Ha:xB.  c.  19.  §  1.     Cos.  Temp.  Hardw.  SOI. 

It  bath  been  hdden  that  if  a  constable,  after  he  hath  arrested  Retallnir  after 
the  partj  by  force  of  a  warrant,  suffer  him  to  go  at  large  upon  his  ^'^^^  *^^^^ 
promise  to  come  again  and  find  sureties,  he  cannot  afterwards  ^^2^*^ 
arrest  him  by  force  of  the  same  warrant :  However,  if  the  party 
retomy  and  put  himself  again  under  the  custody  of  the  constable, 
it  seems  it  may  be  probably  argued  that  the  constable  may  lawfully 
detain  him,  and  bring  him  before  the  justice  in  pursuance  of  such 

warrant ;  but  in  this  the  law  doth  not  seem  to  be  clearly  settled. 

2  Haw.  c.  IS.  $  9. 

Bat  if  the  party  arrested  do  escape,  the  officer  upon  fresh  suit  After  escape 

may  take  him  again  and  again,  so  often  as  he  escapeth,  although 

he  were  oat  of  view,  or  that  he  shall  fly  into  another  town  or 

coontj.     UaU.  c,  169. 

V.  ca&at  10  to  be  Hone  after  tge  Zttts^t* 

When  a  private  person  hath  arrested  a  felon,  or  one  suspected  By  a  priraie 
of  felony,  be  may  detain  him  in  custody,  till  he  can  reasonably  pc'^*'^ 
dismiss  himself  of  him  ;  but  with  as  much  speed  as  conveniently 
be  can,  he  may  do  any  of  these  three  things: 

(1)  He  may  carry  him  to  the  common  gaol;  but  that  b  now 
rarely  done.     1  Hale,  589.  2  Hale,  77. 

(2)  He  may  deliver  him  to  the  constable,  who  may  either  carry 
him  to  gaol,  or  to  a  justice  of  the  peace.     1  Hale,  589. 

(S)  He  may  carry  him  immediately  to  a  justice  of  the  peace. 
Id* 

If  the  constable  or  his  watch  hath  arrested  affrayers,  or  persons  Bjawatchmaii. 
drinking  in  an  alehouse  disorderly  at  an  unseasonable  time  of 
night,  he  may  put  the  persons  in  the  stocks,  or  in  a  prison,  if  there 
be  one  in  the  vill,  till  the  heat  of  their  passion  or  intemperance  is 
over,  though  he  deliver  them  afterwards,  or  till  he  can  bring  them 
before  a  justice.     2  Hale,  95. 

If  the  arrest  be  by  virtue  of  a  warrant,  when  the  officer  hath  Bj 
made  the  arrest,  he  is  forthwith  to  bring  the  party,  according  to  ^ 
the  direction  of  the  warrant.  If  it  be  to  bring  the  party  before 
the  justice  who  granted  the  warrant  specially,  then  the  officer  is 
bound  to  bring  him  before  the  same  justice ;  but  if  the  warrant  be 
to  bring  him  before  any  justice  of  the  county,  then  it  is  in  the 
election  of  the  officer  to  bring  him  before  what  justice  he  thinks 
fit,  and  not  in  the  election  of  the  prisoner.  Foster's  Case,  5  Rep. 
59.  b.  1  Hale,  582.  2  Hale,  112. 

But  if  the  time  be  unseasonable,  as  in  or  near  the  night,  where- 
by he  cannot  attend  the  justice,  or  if  there  be  danger  of  a  present 
rescue,  or  if  the  party  be  sick,  he  may  secure  him  in  the  stocks, 
or  in  a  house,  till  the  next  day,  or  such  time  as  it  may  be  reason- 
able to  bring  him.    2  Hale,  1^. 

And  when  he  hath  brought  him  to  the  justice,  yet  he  is  in  law 
still  in  his  custody  till  the  justice  discharge,  or  bail,  or  commit 
him.    Id. 

But  it  is  said,  the  constable  is  not  obliged  to  return  the  warrant  Bccnnuiig  the 
itself,  but  mav  keep  it  for  his  own  justification,  in  case  he  should 
be  qoestionea  for  what  he  had  done,  but  only  to  return  what  be 
has  done  upon  it.    2  Ld.  Raym.  1196.     1  East's  P.  C.  319. 
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24  G.  2.  c.  44. 
Constable  in- 
demDified,  on 
giving  copy  of 
warrant 


23  H.  6.  c.  9. 
Fee  for  arrest. 
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And  this  seems  to  be  implied  in  the  statute  of  the  24  G.  2.  c.  44. 
§  6.  which  enacts.  That  no  action  shall  be  brought  against  any 
constable  or  other  officer,  or  person  acting  by  his  order,  and  in 
his  aid,  for  any  thing  done  in  obedience  to  any  warrant  of  a  jus- 
tice of  the  peace,  under  his  hand  and  seal,  until  demand  hath 
been  made,  or  lefl  at  the  usual  place  of  his  abode,  by  the  party 
intending  to  bring  such  action,  or  by  his  attorney,  in  writing, 
signed  by  the  party  demanding  the  same,  of  the  perusal  and  copy 
of  such  warrant,  and  the  same  hath  been  refused  or  neglected  for 
six  days  afler  such  demand ;  and  if,  af^er  compliance  therewith, 
any  such  action  shall  be  brought,  without  making  the  justice  or 
justices  who  signed  or  sealed  the  warrant  defendant  or  defendants, 
on  producing  and  proving  such  warrant  at  the  trial,  the  jury  shall 
give  their  verdict  for  the  defendant. — And  it  is  certain  that  the 
constable  cannot  grant  a  perusal  or  copy  of  the  warrant,  unless  he 
hath  it  in  his  custody. 

By  an  ancient  statute,  23  Hen,  6.  c.  9.^  no  sheriff  shall  take  for 
any  arrest  but  20r/.  and  the  bailiff  which  maketh  the  arrest  4^. 
on  pain  of  40/.  ;  half  to  the  king,  and  half  to  him  tliat  will  sue  in 
sessions  (or  the  courts  above),  and  treble  damages  to  the  party 
injured :  and  see  Deto  v.  Parsons,  E>  \S\9y  2  B.  8f  A.  562. 

Upon  which  statute  perhaps  may  be  founded  the  custom  in 
many  places,  of  giving  id,  to  the  constable  with  the  warrant,  for 
his  trouble  in  executing  the  same ;  which  indeed  at  that  time 
might  be  a  reasonable  satisfaction ;  for  Ad.  then  was  worth  more 
than  ten  times  the  value  of  W.  now.  Which  decrease  in  the  value 
of  money,  in  this  and  many  other  cases,  depending  upon  ancient 
statutes,  may  seem  to  require  some  consideration. 

argoiu    See  JBurmng. 


:aggault  anti  Batterp. 

I.  Assaidtf  what, 
II.   Battefy,  what, 

III.  In  what  Cases  they  may  be  Justified, 

IV.  How  punished, 

[43  Eliz.  c.  6.-22  &  23  C.  2.  c.9.— 58  G.  3.  c.  30.— 
7  &  8  G.  4.  c.  29.-1 1  &  12  W.  3.  c.  7.-9  G.  4.  c.  31. 


What  is  an 
assault. 


AN  assault,  assultusy  from  the  French  assayler,  is  an  attempt  or 
offer,  with  force  and  violence,  to  do  a  corporal  hurt  to  an- 
other ;  whether  from  malice  or  wantonness  ;  as  by  striking  at  him 
with  or  without  a  weapon,  though  the  party  striking  misses  his 
aim  :  so,  drawing  a  sword,  throwing  a  bottle  or  glass,  with  intent 
to  wound  or  strike,  presenting  a  gun  at  a  person  within  the  dis- 
tance to  which  the  gun  will  carry,  or  pointing  a  pitchfork  at  a 
person  standing  within  reach ;  holding  up  one's  fist  at  him,  in  a 
threatening  or  insulting  manner ;  or  with  such  other  circumstances 


Law.]  SLs&auU  antt  OBatterg^  49 

as  deoote  at  the  time  an  intendon  (coupled  with  a  present  ahUity) 
of  using  actual  yiolence  against  his  person,  will  amount  to  an 
aasao&t.  1  Haw.  c.  62.  §  1, 2,  BuU.  N.  P.  15.  1  Sdw.  N.  P.  27. 
1  E4ui*s  P.  a  496.     1  Russ.  862.    3  Bloc.  Com.  120. 

So  there  may  be  an  assault  by  encour^ing  a  dog  to  bite  Awmltbyin- 
aaother  peraon ;  by  riding  oyer  a  person  with  a  horse ;  or  by  twrmedUt* 
wiJiutfy  and  ▼iolently  driytng  a  cart,  Arc.  against  the  carriage  of  >■>*■»•• 
another  person,  and  thereby  causing  bodily  injury  to  the  person 
trafdlii^  in  it.     1  Rius*  60S. 

So,  where  a  person  pushed  a  drunken  man  against  another,  and  Fiuhing  a 
thereby  hurt  him ;  but  alitor,  if  he  only  intended  to  do  a  right  act,  drunken  man. 
as  to  assist  the  drunken  man.     1  Russ.  id. 

So,  it  was  held  that  exposing  a  servant  to  the  inclemency  of  the  Eipottngawr. 
weather  was  an  act  in  the  nature  of  an  assault.     Per  Laxorenoe  J.,  ^^* '"  incU- 
2  Camp6.  050.  cii.  1  Rttss.  ib.  ~»»  '^**«- 

From  hence  it  clearly  follows  that  one  charged  with  an  assault  Battery  in- 
and  battery  may  be  found  guilty  of  the  assault,  and  yet  acquitted  ^ludtt  aaiaulL 
of  the  battery  :  but  every  battery  includes  ah  assault :  therefore 
on  an  indictment  of  assault  and  battery,  in  which  the  assault  is  ill 
laid,  if  the  defendant  be  found  guilty  of  the  battery,  it  is  sufficient* 
1  JFJatD.  Cm  62.  $  1  • 

If  a  master  takes  indecent  liberties  with  a  female  scholar^  with-  Libertict  taken 
out  her  consent,  though  she  does  not  resist,  he  is  liable  to  be  ^'^  fcmalca.  . 
punched  as  for  an  assault.    R,  M.  T.  1807. 

A  master  took  very  indecent  liberties  with  a  female  scholar  of 
13,  by  potting  her  hand  into  his  breeches,  pulling  up  her  petticoats, 
and  putting  his  private  parts  to  hers :  she  did  not  resist,  but  it 
was  against  her  will.  The  jury  found  him  guilty  of  an  assault 
with  intent  to  commit  a  rape,  and  also  of  a  common  assault :  on 
case,  the  judges  thought  the  finding  as  to  the  latter  clearly  right. 
R.  V.  Nichidf  Sum.  Ass.  1807.  cor,  Graham  B.  C.  C.  R.  ISO. 
Af.  T.  1807. 

Rex  V.  £>awson,  3  Stark.  C.  N.  P.  62.  York  Sum.  Ass.  182K 
Indictment  for  assaulting  a  female  child  with  intent  to  abuse  and 
carnally  to  know  her :  the  jury  found  that  the  prisoner  assaulted 
the  child  with  intent  to  abuse  her,  but  negatived  the  iutention 
charged  carnally  to  know  her.     Holroyd  J.  held  that  the  aver- 
ment of  intention  was  divisible,  and  sentenced  the  prisoner  to 
12  months'  imprisoment :  and  see  R.  v.  EvanSf  3.  Stark.  C.  N.P.  35. 
So,  where  a  female  came  to  consult  a  quack  doctor,  and  he  made  Stripiiinga  fe- 
her  strip  naked  and  pulled  off  all  her  clothes,  which  was  done  n»I«byaquack 
against  her  will ;  the  jury  finding  that  he  did  not  really  think  it  ^^^^*^' 
would  assist  him  towards  effecting  her  cure,  it  was  held  to  con* 
stitute  an  assault,  and  that  a  conviction  on  a  count  for  a  common 
assault  was  good.    R,  v.  Rosinski,  R.  ^  Af.  19. 

An  unlawful  imprisonment  is  also  an  assault,  1  Russ.  606. ;  and  Unlawful  tm- 
it  will  be  an  unlawful  imprisonment  whenever  there  is  a  detention  priionnient, 
of  the  person  without  authority ;  and  also,  though  the  wnrrant  or 
process  is  regular,  yet  if  the  arrest  be  made  at  an  unlawful  time, 
as  on  a  Sunday,  or  in  a  place  privileged  from  arrests.     1  Russ.  id. 
But  where  two  persons  were  fighting,  and  A.  came  up  and  took   Separation  of 
hold  of  one  of  them  by  the  collar  in  order  to  separate  the  combat-  combatants. 
ants,  it  was  held  to  be  no  assault.     1  Russ.  607.     So,  to  lay  one's  Pointing  out  a 
hand  gently  on  another,  against  whom  an  officer  has  a  warrant,  person  to  be 

««,M«     *««  ^  arrested, 

YOL.  III.  E 
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Horse  ranning 
away* 

Caused  by  a 
third  person. 

Words  cannot 
amount  to  an 
assault. 
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and  to  tell  him  *^  this  is  the  man  he  wants/'  is  said  to  be  no  battery* 
See  authority  cited,  1  Russ.  607« 

Soy  it  is  no  battery,  if  a  horse  by  a  sudden  fright  runs  away  with 
his  rider,  and  runs  against  a  man.  1  Russ.  id.  But  aliter,  if  the  run- 
ning away  of  the  horse  were  occasioned  by  a  third  person  whipping 
him,  for  such  third  person  would  be  a  trespasser.  1  Russ,  ib.  n.  (to.) 

It  seems  agreed  at  this  day,  that  no  words  whatsoever  can 
amount  to  an  assault,  though  perhaps  they  may  in  some  cases 
serve  to  explain  a  doubtful  action ;  as,  if  A*  lays  his  hand  upon 
his  sword,  and  says,  *'  If  it  were  not  assize  time,  I  would  not  take 
such  language  from  you.*'  These  words  would  prevent  the  action 
from  being  construed  to  be  an  assault,  because  they  shew  he  had 
no  intent  to  do  him  any  corporal  hurt  at  that  time,  and  a  man's 
intention  must  operate  with  his  act  in  constituting  an  assault* 
1  Hanj*c. 62.  §  1.    Bull.  N. P.  15.     1  Mod,  3. 

IL  Bamrp,  togar. 

Battery^  what         Battery  (from  the  Saxon  hattCy  a  club,  or  beaten,  to  beat,  from 

whence  cometh  also  the  word  battle)  seemeth  to  be,  when  any  in- 
jury whatsoever,  be  it  never  so  small,  is  actually  done  to  the  per- 
son of  a  man  in  an  angry,  or  revengeful,  or  rude,  or  insolent 
manner,  as  by  spitting  ni  his  face,  or  any  way  touching  him  in 
anger,  or  violently  jostling  him  out  of  the  way,  and  the  like. 
1  Haxo.  c.  62.  §  2. 

Touching.  The  least  touching  of  another's  person  wilfully,  or  in  anger,  is 

a  battery:  for  the  law  cannot  draw  the  line  between  different 
degrees  of  violence,  and  therefore  totally  prohibits  the  first  and 
lowest  stage  of  it ;  every  man's  person  bemg  sacred,  and  no  other 
having  a  right  to  meddle  with  it,  in  any  the  slighest  manner. 
8  Blac.  Com.  120. 

Spitting  on.  The  indictment  was  for  a  battery  upon  Dr.  R.    The  evidence 

was  that  the  defendant  spit  in  his  face.  Holt  C.  J.  It  is  a  battery. 
6  Mod*  '170.  Reg.  v.  Catestoorth. 


Whenjustid. 
able. 


III.  Hn  toj^at  Ca{ie0  tgep  map  be  jugti&tif 

If  an  officer,  having  a  lawful  warrant  against  one  who  will  not 
suffer  himself  to  be  arrested,  but  resists  and  endeavours  to  rescue 
himself,  beat  or  wound  him  in  the  attempt  to  take  him,  he  may 
justify  it«  So,  Ha  parent  in  a  reasonable  and  proper  manner  chas- 
tise his  child^  or  a  master  his  servant,  being  actually  in  his  service 
at  the  time,  or  a  schoolmaster  his  scholar  (a),  or  a  gaoler  his  pri- 
soner, or  even  a  husband  his  wife ;  or  if  a  man  force  a  sword  from 
one  who  offers  to  kill  another ;  or  if  a  man  gently  lay  his  hands  on 
another,  and  thereby  stay  him  from  inciting  a  dog  against  a  third 

Serson ;  or  if  I  beat  one  (without  wounding  him,  or  throwing  at 
im  a  dangerous  weapon)  who  wrongfully  endeavours  with  vio- 
lence to  dispossess  me  of  my  land  or  goods,  or  of  the  goods  of 
another  delivered  to  me  to  be  kept  for  him,  and  will  not  desist 
upon  my  laying  my  hands  gently  on  him  and  disturbing  him;  or 
if  a  man  beat,  wound,  or  maim  one  who  makes  an  assault  upon 
his  person,  or  that  of  his  wife,  parent,  child,  or  master;  or  if  a 
man  fight  with,  or  beat  one  who  attempts  to  kill  any  stranger ;  or 

(a)  Fulu  6. 8. 16. 
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if  a  man  even  threaten  to  kill  one  who  puts  him  in  fear  of  death, 
in  such  a  place  where  he  cannot  safely  flv  from  him ;  or  if  one 
imprison  those  whom  he  sees  fighting,  till  tne  heat  is  over ;  in  all 
these  cases  it  seems  the  party  may  j^istify  the  assault  and  hattery. 
1  f/fltt.  r.  60.  §  SS.  1  Bac.  Abr.  iii.  Assau.  if  Bait  244.  1  Ld. 
RiMm.9SU    BuILN.  P.  IS.    S  Blac.  Com.  121. 

In  Kafs  case,  S  SM.  47m  it  was  adjudged  per  Holt  C.  J.  that  a  Ikbitar  may 
master  may  justify  beating  his  apprentice,  servant,  scholar,  &c«  if  comet  bis  ap. 
ike  keaiing  is  in  nature  of  correction  only,  and  with  a  proper  imtru"  P^!^  ■^***" 
ment  (a) ;  otherwise,  immoderate  correction  is  a  good  reply  to  a 
justification  of  the  action. 

A  wife  may  justify  an  assault  in  defence  of  her  hjisband;  so  Soiwitnwy 
also  a  servant  in  defence  of  his  master,  but  not  a  master  in  defence  justify  in  4». 
of  his  servant,  because  he  may  have  an  action  per  miod  servitium,  '^^®  ^^ 
amisU.    Laeward  v.  BasUee,  1  Ld.  Raym.  62.     1  Salk.  407.    Bull.  ""^^^ 
N.P.  18. 

liord  MansfieUt  however,  held  that  a  master  would  be  justified  Master  ip  de- 
in  interposing  where  his  servant  was  assaulted,  as  well  as  a  servant  fence  ofserxaiit. 
for  his  master,^  saying  that  it  rested  on  tlie  relation  between  master 
and  servant.    TickeS  v.  Read^  Loft.  215.  cit.  1  Russ.  608. 

It  has  been  holden  that  a  military  officer  may,  as  such,  justify  Military  oflicef. 
a  battery,  and  even  a  mayhem,  for  al$obedience  of  orders.    Buu., 
N.  P.  19.  cit.  1  Russ.  609. 

It  is  said  that  a  servant  may  not  justify  beating  another  in  do«  Senrant  cannot 
fence  of  his  master*s  son,  though  he  were  commanded  to  do  so  by  justify  in  d». 
the  master,  because  he  is  not  a  servant  to  the  son ;  and  that  for  ^®".^  ®'  s!^k 
the  like  reason  a  tenant  may  not  beat  another  in  defence  of  his  •*'*"®°'  ««»»• 
landlord.     1  Hav.  c.  16.  $  24.    1  Salk.Wl. 

If  A.  enters  into  the  ground  of  B.  unlawfully,  B.  must  request  ^°  defwice  of 
him  to  depart  before  he  can  lay  hands  on  him  to  turn  him  out ;  for  P***"""^' 
every  impositio  manuum  is  an  assault  and  battery,  which  cannot 
be  justified  upon  the  account  of  breaking  the  close  in  law  without  Mere  trespass, 
a  request.     But  if  the  entry  hejbrcible,  as  by  breaking  down  a 
gate,  or  the  like,  a  request  to  depart  is  unnecessary;  for  acU  of  Act  of  violence, 
violence  on  the  part  of  the  trespasser  may  be  instantly  opposed 
by  such  acts  of  violence  on  the  part  of  the  owner  as^may  be  ne- 
cessary for  the  immediate  defence  of  his  possession.^  2  Salk,64il. 
1  &/.  N.  P.  SS.    Green  v.  Goddard. 

If  there  be  an  attempt  made  to  disseise  a  man  of  his  land,  or 
dispossess  him  of  his  goods,  or  to  disturb  him  of  his  highway,  or 
to  turn  an  ancient  watercouse  from  his  miU,  he  may  lawfully  use 
force  to  resist  it.    Pii/^42.  §SS. 

Likewise,  if  a  person  comes  into  my  house,  and  will  not  go  out, 
I  may  justify  lay  mg  hold  of  him,  and  turning  him  out. 

But  in  general,  unless  there  be  violence  in  the  trespass,  a  party  Generally  there 
should  not,  either  in  defence  of  his  person,  or  his  real  or  personal  ^^^^}  ^  be  a 


upon 
force  than  is  made  necessary  by  resistance.  Weaver  v.  Bushy 
8  T.  R.  78.  1  Russ.  609.  Thus,  where  a  churchwarden  justifies 
taking  off  the  hat  of  a  person  who  wore  it  in  church  at  the  time 
of  divine  service,  the  plea  stated,  that  he  first  requested  the  plaintiff 

(a)  f.  g.  A  rod.     PuU.  €.  6.  §  16. 
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to  be  uncovered,  and  that  the  plaintiff  refused.  Hatoe  v.  Planner, 
I  Sound.  13.  Com. Dig-  (Esglise.)  F,% 

And  where  a  man  in  his  own  defence  beats  another  who  first 
assaults  hira,  he  may  take  advantage  thereof,  both  upon  an  indict- 
ment and  upon  an  action;  but  with  this  difference,  that  on  an 
indictment  he  may  give  it  in  evidence  upon  the  plea  of  not  guilty, 
but  on  an  action  he  must  plead  it  specially.     1  i/aw.  c.62.  §  S. 

And  if  a  defendant  prove  that  the  plaintiff  first  lifted  up  his 
staff,  and  offered  to  strike  him,  it  is  a  sufficient  assault  to  justify 
his  striking  the  plaintiff,  and  he  need  not  stay  till  the  plaintiff  has 
actually  struck  him.     Bull.  N.P.  18. 

However,  every  assault  will  not  justify  every  battery ^  but  it  is 
matter  of  evidence  whether  the  assault  were  proportionable  to  the 
battery. 

It  is  not  every  trifling  assault  that  will  justify  a  grievous  and 
immediate  mayhem,  such  as  cutting  off  a  leg  or  hand,  or  biting  off 
a  joint  of  a  man's  finger,  unless  it  happened  accidentally,  without 
any  cruel  and  malignant  intention,  or  after  the  blood  was  heated 
in  the  scuffle ;  but  it  must  appear  that  the  assault  was  in  some 
degree  proportionable  to  the  mayhem.     1  East's  P.  C.  402. 


By  action  and 
indictment. 


43  Elix.  c.  6, 
23  v>«  jS»  C.  9. 
Certificates  for 
costs. 

58  G.  S.  c.  so. 
In  actions  of 
trespass  for 
assault,  in  in- 
ferior courts,  if 
damages  are 
given  under 
40s.  plaintiff  to 
recover  only  so 
much  costs  as 
damages  so 
given. 


There  is  no  doubt  but  that  the  wrong-doer  is  subject  both  to  an 
action  at  the  suit  of  the  party,  wherein  he  shall  render  damages, 
and  also  to  an  indictment  at  the  suit  of  the  king,  wherein  he  shall 
be  fined .  according  to  the  heinousness  of  the  offence.  1  Hato. 
c.  62.  §  4.  Nor  will  the  court  in  which  the  action  is  brought 
compel  the  plaintiff  to  make  his  election  to  pursue  either  the  one 
or  the  other;  for  the  fine  to  the  king,  upon  the  criminal  pro- 
secution, and  the  damages  to  the  party  in  the  civil  action,  are 
perfectly  distinct  in  their  natures.  Jones  y.  Clay,  1  Bos.SfPtdi. 
191.     1  Selw.  N.  P.  28.  n.  (2). 

But  in  an  action  of  assault  and  battery,  where  the  jury  shall 
give  less  than  40^.  damages,  the  plaintiff  shall  have  no  more  costs 
than  damages,  unless  the  judge  shall  certify  on  the  back  of  the 
record  that  an  actual  battery  (and  not  an  assault  only)  was  proved 
upon  the  trial.     43  EL  c.  6.    22  &  23  C.  2.  c.  9.  J  136. 

And  by  stat.  58  G.  3.  c.  30.  for  preventing  frivolous  and  vex- 
atious actions  and  suits  of  assault  and  battery,  and  for  slanderous 
words  in  inferior  courts,  it  is  enacted,  that  "  in  all  actions  or  suits 
of  trespass  for  assault  and  battery,  to  be  commenced  in  any  court 
having,  or  which  by  H.  M.'s  writ  ofjusticies  may  have,  jurisdiction 
to  hold  pleas  in  actions  or  suits  to  the  amount  of  40$.  (other  than 
H.  M.'s  courts  at  Westminster^  the  court  of  great  sessions  for  the 
principality  of  Wales,  the  court  of  great  sessions  for  the  county 
palatine  of  Chester,  the  court  of  common  pleas  for  the  county 
palatine  of  Lancaster,  or  the  court  of  pleas  for  the  county  palatine 
of  Durham),  if  the  jury  upon  the  trial  of  the  issue  in  such  action, 
or  the  jury  that  shall  inquire  of  the  damages,  do  find  or  assess 
the  damages  under  40*.,  then  the  plaintiff  or  plaintiffs  in  such 
action  or  suit  shall  have  and  recover  only  so  much  costs  as  the 
damages  so  given  or  assessed  amount  unto,  without  any  further 
increase  of  the  same. 


Law.]  Sig0auU  and  IBatterg.  53 

By  §  2.  it  is  eBacted,  **  that  in  all  actions  or  suits  of  assault  and  If  damAgei  be 
battery,  or  for  slanderous  words,  to  be  sued  or  prosecuted  in  any  Uid  under  40i. 
court  whatsoever  which  hath  not  jurisdiction  to  hold  plea  to- the  *nd  assessed 
amount  of  40».,  in  such  actions  or  suits,  if  the  jury  upon  the  trial  "f^^^ii 
of  the  issue  in  such  action  or  suit,  or  the  jury  that  shall  inquire  of  ^^^r  enly 
the  damages,  do  find  or  assess  the  damages  under  30s,,  then  the  cosu  to  the 
plaintiff  or  plainti^  in  such  action  or  suit  shall  have  and  recover  amount  of  dmm- 
only  so  much  costs  as  the  damages  so  given  or  assessed  shall  *g«sgiveD« 
amount  to,  without  any  further  increase  of  the  same." 

It  is  an  aggravation  of  the  offence,  on  account  of  the  person,  on  Aggravation  of 
whom»  or  the  place  where,  the  same  Ts  committed :  As  where  a  offence. 
man  assaults  or  threatens  another  for  suing  him;  a  counsel  or 
attorney  for  being  employed  against  him ;  a  juror  for  his  verdict; 
or  a  gaoler  [constable]  or  other  ministerial  officer  for  keeping 
him  in  custody,,  and  properly  executing  his  duty.  4  Blac. 
Com.  126. 

By  7&8  G. 4*  c.29.  §  6.  if  any  person  shall  assault  any  other  7&8G.4.e.29. 

Serson  with  intent  to  rob  him,  or  shall  with  menaces  or  by  force  Assault,  &c. 
emand  any  such-  property  (i.  e.  any  chattel,  money,  or  personal  JJ^T*  *°**"*  •** 
security)  of  any  other  person,  with  intent  to  steal  the  same,  every 
aoch  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years, 
and,  if  a  male,  to  be  once,  twice,  or  thrice,  publicly  or  privately 
whipped  (if  the  court  shall  so  think  fit)  in  addition  to  such 
imprisonment. 

By  7  G.  2.  c,  21.  (now  repealed)  it  was  enacted,  than  any  person  Assault  must 
who  should  with  an  offensive  weapon  unlawfully  and  maliciously  be  on  the  party 
assault  with  intent  to  rob,  &c.  was  guilty  of  felony.     On  this  *"?!J|jf**  ***  ^ 
statute  it  has  been  held,  that  the  assault  must  be  macle  upon  the  ''^''''^* 
person  intended  to  be  robbed,  and  consequently,  that  where  it  was 
proved  that  the  prisoner  held  a  pistol  to  the  post-boy,  who  was 
driving,  but  it  appeared  that  his  intention  was  to  rob  the  person 
in  the  chaise,  it  was  held  not  to  be  witliin  the  statute.     Thomases 
caMCy  1  East,  P.  C.  418.  1  Ruis.eH. 

The  authorities  shew,  that  on  a  charge  on  this  statute,  for  an  Actual  demand 
assault  with  intent  to  rob,  it  is  not  necessary  that  there  should  of  money  not 
have  been  an  actual  demand  of  money,  &c.,  if  it  sufficiently  appear  necessary, 
from  the  circumstances  of  the  case,  that  such  was  the  prisoner's 
intention.     See  cases  cited  1  Rius.  61 8. 

By  4  G.  4.  c  54.  §  5.  (now  also  repealed)  it  was  enacted,  that  if 
any  person  shall  maliciously  assault  any  other  person,  with  intent 
to  rob  such  other  person,  or  shall,  by  menaces  or  by  force, 
maliciously  demand  money,  &c.  of  any  other  person,  with  intent 
to  steal  the  same»  he  should  be  adjudged  guilty  of  felony. 

In  a  prosecution  under  this  statute,  for  demanding  money  by  It  must  be 
menaces,  it  was  held  that  it  must  be  distinctly  stated  in  the  indict-  averred  on 
ment  upon  tohom  the  demand  for  money,  &c.  was  made.     H*  v.  ^^^^  the  dc- 
DunUej^  Sf  others,  R.  8^  M.  90.  cit.  1  Russ. 619.  mandwasmade. 

By  11  &  12  ^.3.  C.7.  §9.9  if  any  person  shall  lay  violent  hands   Assaulting  cap. 
on  his  commander,  whereby  to  hinder  him  from  fighting  in  defence  tain  to  prevent 
of  his  ship  and  goods  committed  to  his  trust,  he  shall  be  adjudged  defence  ofsliip. 
to  be  a  pirate,  felon,  and  robber ;  and  being  convicted,  shall  suffer 
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death,  and  loss  of  lands,  goods,  &c.,  as  pirates,  felons,  and  robbers 
upon  the  seas  ought  to  suffer* 
Arresting  a  By  9  G.  4.  c.  31  •  §  23,,  if  any  person  shall  arrest  any  clergyman 

clergyman  dur-  upon  any  civil  process,  while  he  shall  be  performing  DivineSer- 
Ing  divine  ser-  vice,  or  shall,  with  the  knowledge  of  such  person,  be  going  to  per- 
^**^*  form  the  same,  or  returning  from  the  performance  thereof,  every 

such  offender  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof,  shall  suffer  such  punishment,  by  fine  or  imprison- 
ment, or  by  both,  as  the  court  shall  award. 
Punifthmeni  £br  §  24.  If  any  person  shall  assault  and  strike  or  wound  anj  magi- 
assaults  on  of-  strate,  officer,  or  other  person  whatsoever  lawfully  authorised,  on 
fleers,  &c.  for  account  of  the  exercise  of  his  duty  in  or  concerning  the  preserv- 
tomw aSn^""  ation  of  any  vessel  in  distress,  or  of  any  vessel,  goods,  or  effects 
•wrecked  p^  wrecked,  «tranded,  or  cast  on  shore,  or  lying  under  water,  every 
perty.  such  offender,  being  convicted  thereof,  shall  be  liable  to  be  trans- 

ported beyond  the  seas  for  the  term  of  seven  years,  or  to  be  im- 
prisoned, with  or  without  hard  labour,  in  the  common  gaol  or 
house  of  correction,  for  such  term  as  the  court  shall  award. 
Cases  of  assauk  §.25.  If  any  person  is  convicted  of  the  following  offences  as 
for whicb there  misdemeanors;  viz.,  an  assault  with  intent  to  commit Jdony ;  an 
"fh^  iS^°**  flWfl«/^  upon  a  peace  officer  or  revenue  officer  in  the  due  execution  of 
See  title  Exciw  ^^  ^^V*  ^^  upon  any  person  acting  in  aid  of  such  officer;  an  assault 
and  CMstomau  upon  any  person  with  intent  to  resist  or  prevent  the  lawful  appre' 
S  &  4  W.  4*  hensiou,  or  detainer^  of  the  party  so  assaulting^  or  of  any  other 
c»  53.  8. 61,        person  for  any  offence  for  which  they  may  be  liable  by  law  to  be 

apprehended  or  detained^  or  of  an  assault  committed  in  pursuance 
of  any  conspiracy  to  raise  the  rate  ofwages,  the  court  may  sentence 
Ithe  offender  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
(Common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
ttwo  years,  and  may  also  (if  it  shall  think  fit)  fine  the  offender,  and 
xeouire  sureties  for  keeping  the  peace. 
Forcibly  hin-  |  26.  If  any  person  shall   unlawfully  and  with  force  hinder 

dering  seavfto,  g^y  geaman,  keelman,  or  caster  from  exercising  his  lawful  trade 
&c.  from  ^^  Qf  g^^ll  i^QQi^  wound,  or  use  violence  to  him,  with  intent  to 

a'^  ^d'  'th  '^^^^^  ^^^  ^^™  exercising  the  same;  or  if  any  person  shall  beat,  &c. 
intrat  to°prel'  ^^7  P^i'son,  with  intent  to  deter  or  hinder  him  from  selling  or  buy- 
vent  sale  of  ing  &ny  wheat  or  other  grain,  flour,  &c.  in  any  market  or  other 
grain,  &c.  place,  OT  shall  beat,  &c,  any  person  having  the  care  or  charge  of 

Summary  coq-  any  wheat,  &c.  while  on  its  way  to  or  from  any  city,  market,  &c., 
Tiction.  with  intent  to  stop  the  conveyance  of  the  same,  such  offender  may 

be  convicted  thereof  before  two  justices  of  the  peace,  and  im- 
Hard  labour.      prisoned  and  kept  to  hard  labour  for  any  term  not  exceeding  three 

calendar  months,  provided  that  no  person  so  punished  shall  be 

punished  for  the  same  offence  under  any  other  law. 

Power  of  sum*        §  27*  Where  any  person  shall  unlawfully  assault  or  beat  any 

mary  oonyicdon  other  person,  it  shall  be  lawful  for  two  justices  of  the  peace,  upon 

am^iT""'"        complaint  of  the  party  aggrieved,  to  hear  and  determine  such 

offisnce ;  and  the  offender,  upon  conviction  thereof  before  them, 

shall  forfeit  and  pay  such  fine  as  shall  appear  to  them  to  be  meet. 

Fine  not  ex-',      not  exceeding  together  with  costs  (if  ordered)  the  sum  of  5/«,  which 

ceeding  5A         fine  shall  be  paid  to  some  one  of  the  overseers  of  the  poor  or  some 

other  officer  of  the  parish,  &c.,  to  be  by  him  paid  over  to  the  use 
of  the  general  rate  of  the  county,  5cc.  in  which  such  parish,  &€• 
shall  be  situate,  whether  it  shall  or  shall  not  contribute  to  such 
general  rate ;  and  the  evidence  of  any  inhabitant  of  the  county,  &c. 
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shall  be  admitted  in  proof  of  the  ofience,  notwithstanding  such 

apnlication  of  the  fine ;  and  if  such  fine,  together  with  the  costs  (if 

oraered),  shall  not  be  paid»  either  imniediately  after  the  conviction^ 

or  within  sach  period  as  the  said  justices  shall  at  the  time  of  the 

conTiction  appoint,  it  shall  be  lawful  for  them  to  commit  the  Comnitiiiefitin 

ofieodery  to  be  imprisoned  for  any  term  not  exceeding  two  calendar  de&ult. 

months,  unless  such  fine  and  costs  be  sooner  paid;  but  if  the 

justices  shall  deem  the  assault  or  battery  not  to  be  proved,  or  shall 

find  the  assault  or  battery  to  be  justified,  or  so  trifling  as  not  to 

merit  any  punishment,  and  shall  accordingly  dismiss  the  complaint, 

they  shall  forthwith  make  out  a  certificate  under  their  hands, 

stating  the  fact  of  such  dismissal,  and  shall  deliver  such  certificate 

to  the  party  against  whom  the  complaint  was  preferred. 

^  28.  Any  person  who  shall  have  obtained  such  certificate,  of  Bar  to  oclMr 
having  been  convicted  shall  have  paid  the  whole  amount  adjudged  P'oc'cdiDgs, 
to  be  paid,  or  shall  have  suffered  the  imprisonment  awarded,  he 
diall  be  released  from  all  further  or  other  proceedings  for  the  same 
cause. 

§  Sd.  Provided  that  if  the  justices  shall  find  the  assault  or  IfsttnpICo 
battery  complained  of  to  have  been  accompanied  by  any  mUempi  «n»n"*  ^1^7 
to  commUJeioni^t  or  shall  be  of  opinion,^om  any  other  cireumsiancef  UnSS^unl!' 
that  it  is  a  fit  subject  for  a  prosecution  by  indictment,  they  shall  mi^itrat^aoi 
abstain  from  any  judication  thereupon,  and  shall  deal  with  the  case  to  proceed 
in  all  respects  as  they  would  have  done  before  the  passing  of  this  JtuudsUj. 
act :  Provided  also,  that  nothing  herein  shall  authorise  any  justices  Kot  to  extend 
to  hear  and  determine  any  case  of  assault  or  battery,  in  which  any  ^  ^1  q««tta 
questions  shall  arise  as  to  the  title  to  any  lands,  tenements,  or  n  ^fkl„v_,^ 
hereditaments,  or  any  interest  therein,  or  accruing  therefrom,  or  cywinaolTeQ^ 
as  to  any  bankruptcy  or  insolvency,  or  any  execution  under  the   Or  ofproceii  of 
process  of  any  court  of  justice.  eitcution. 

§  30.  If  any  master  of  a  merchant  vessel  shall,  when  abroad,  Master  of  vcMel 
force  any  man  on  shore,  or  wilfully  leave  him  behind  in  any  of  his  ly^°g^*  of 
Majesty^  colonies,  or  elsewhere,  or  shall  refuse  to  bring  home  with  *"•  ?'^**''**^ 
him  again  all  such  of  the  men  whom  he  carried  out  with  him  as  Jl'iJSIi^e^  '  ^ 
are  in  a  condition  to  return  when  he  shall  be  ready  to  proceed  maapor. 
homeward,  he  shall  be  guilty  of  a  misdemeanor,  and,  on  convic- 
tion, shall  be  imprisoned  for  such  term  as  the  court  shall  award ; 
and  snch  oflfenees  may  be  prosecuted  by  indictment  or  by  inform- 
ation, at  the  suit  of  the  Attorney  General,  in  the  court  of  K.  B., 
and  may  be  alleged  to  have  been  conmiitted  at  fVestmimtert  in  Vcoue, 
the  county  of  MiddUses;  and  the  court  may  issue  one  or  more 
commissions,  if  necessary,  to  examine  witnesses  abroad,  and  the 
depoeitions  taken  under  the  same  shall  be  received  in  evidence  on 
the  trial  of  every  such  information. 

By  §  35.  it  is  enacted.  That  the  justices  before  whom  any  per« 
son  shall  be  summarily  convicted  of  any  offence  against  this  act 
may  cause  the  conviction  to  be  drawn  up  in  the  following  form  of 
words,  or  in  any  other  form  of  words  to  the  same  effect,  as  the  case 
shall  require ;  (that  is  to  say,) 

Be  it  remembered^  that  on  the day  of ,  in  the  year 

ffour  Lord  ■,  ai  '  in  the  county  of '^  [or,  ridings 

dhisioUf  liberty^  city^  etc.  as  the  case  may  be],  A.  O.  ts  convicted 
before  us  [naming  the  justices],  two  of  his  majesty  s  justices  of  the 
peace Jcr  the  said  county  [or,  ridings  Scc.'i^for  that  he  the  said  A.  O, 
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did  [specify  the  offence,  and  the  time  and  place  when  and  where 

the  same  was  committed,  as  the  case  may  be] ;  and  toe  the  said 

justices  adjudge  the  said  A.  O.Jbr  his  said  offence  to  be  imprisoned 

in  the ,  and  there  kept  to  hard  labour  for  the  space  of 

[or,  tjiye  adjudge  the  said  A.  O.for  his  said  offence  to  forfeit  and  pay 
the  sum  qf'\  [here  state  the  amount  of  the  nne  imposed],  and  also 

to  pay  the  sum  of for  costs  ;  and  in  default  of  immediate 

payment  of  the  said  sums,  to  be  imprisoned  in  the  ■  for  the 

space  of unless  the  said  sums  shall  be  sooner  paid,  [or,  and 

toe  order  that  the  said  sums  shaU  be  paid  by  the  said  A.  O.  on  or  he^ 
fore  the  —  day  of  ]  \  and  toe  direct  that  the  said  sum  of 

'■  [».  e*  the  amount  of  the  fine]  shall  be  paid  to  of 

■  aforesaid  in  tohich  the  said  offence  was  committed,  to  be  fy 

him  applied  according  to  the  directions  of  the  statute  in  that  case 

made  and  provided ;  and  toe  order  that  the  said  sum  of for 

xosts  shall  be  paid  to  C.  D.  [the  party  aggrieved].     Given  under 
our  hands  the  day  and  yearjirst  above  mentioned* 

§  12*  of  9  G.  4.  c«  31.  (which  has  superseded  43  G.  3.  e.  58.  com- 
monly called  Lord  Ellenborough*^  Act),  by  which  it  is  made  a 
capital  offence  if  any  one  unlawfully  and  maliciously  shoots  at  any 
person^  &c.,  or  stabs,  cuts,  or  wounds  any  person,  with  any  intent 
there  specified,  will  be  found,  together  with  the  cases  decided  on 
that  description  of  crime,  under  tit.  '<  Malicious  Injuries,"  in  ac- 
cordance  with  the  arrangement  followed  in  previous  editions  of 
this  work ;  though,  perhaps,  it  more  properly  belongs  to  the  class 
of  Aggravated  Assaults. 

A  private  assault  is  not  inquirable  in  the  leet,  not  being  a  com- 
mon nuisance,  as  all  affrays  are.     1  Haxo.  c.  63.  §  !• 

The  punishment  usually  inflicted  upon  persons  convicted  of  as- 
saults and  batteries,  is  fine,  imprisonment,  and  the  finding  of  sure- 
ties to  keep  the  peace. 

In  cases  where  the  offence  more  immediately  affects  the  indi- 
vidual, the  defendant  is  sometimes  permitted  by  the  court,  even 
after  conviction,  taspeak  with  the  prosecutor,  before  any  judgment 
is  pronounced,  and  a  trivial  punishment  (generally  sl  fine  of  a  shil- 
ling) is  inflicted  if  the  prosecutor  declares  himself  satisfied.  4  Blac. 
Com.  363,  364. 

And  where,  in  a  case  of  indictment  for  ill  treating  a  parish  ap- 
prentice, a  security  for  the  fair  expenses  of  the  prosecution  has 
been  given  by  the  defendant  after  conviction,  upon  an  understand- 
ing that  the  court  would  abate  the  period  of  his  imprisonment, 
the  security  was  held  to  be  good,  upon  the  ground  that  it  was 
given  with  the  sanction  of  the  Court,  and  to  be  considered  as  part 
of  the  punishment  suffered  by  the  defendant  in  expiation  of  his 
offence,  in  addition  to  the  imprisonment  inflicted  on  him.  Beeley 
V.  WingHeld,  11  East,  46. 

A.     Warrant  for  an  Assault* 

^_^     I  To  the  constable  of         in  the  said  county. 

IXfHEREAS  complaint  hath  been  made  before  me  J.  P.  esquire, 

one  of  his  majesty  s  justices  of  the  peace  in  and  for  the  said 

county,  upon  the  oath  of  A.  h  of  in  the  said  county,  tailor, 

that  At  O.  of'  aforesaid,  butcher,  did  on  the»       "'day 
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of  ■  moUnify  aamtb  and  ieai  him  the  said  A.  I.  ai  ■  ■ 

qfirresaidt  in  the  county  aforesaid:  These  are  thertfore^  in  his  said 
majesty  s  name^  to  command  you  Jbrthtoith  to  amrehend  the  said 
A.  O.  and  to  bring  him  before  me  to  answer  unto  the  said  complaint f 
and  to  be  farther  dealt  toUhal  according  to  law*  Given  unaer  my 
hand  and  seal  the  -.•....^  day  ofy  &c* 

B.    Indictment  for  an  Assault.  B.' 

County  of     1    HFJiE  jurors  for  our  lord  the  king  upon  their 

J         oath  present^  thai  A.  O.  of'  ■  in  the  said 

couniy    of'  ■,  butcher^    on    the  day of^  in    the 

— year  of  the  reign  of'—^^  at ---'^  aforesaid  in  the  county  afore- 
id,  in  and  upon  A.  I.  tailor,  then  and  there  being  in  the  peace  of 


God  and  of  our  said  lord  the  king^  with  force  and  arms,  an  assauii 
did  make^  and  him  the  said  A.  I.  then  and  there  did  beat,  roound, 
and  evil  intreat,  and  then  and  there  to  him  other  enormous  things 
did,  to  the  great  damage  and  hurt  of  him  the  said  A.  I.,  to  the  evil 
example  of  all  others  offending  in  the  like  kind,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

C.  Indictment  against  Sir  Edward  Littleton,  Bart  for 
assaulting  Samuel  Hellier,  Esq.  in  his  own  House.  From 
the  MSS.  qflhe  late  Mr.  Serjeant  Williams. 

Staffordshire.   H^HE  jurors  for  our  lord  the  king  upon  their 

oath  present,  that  Sir  Edward  Xittleton,  of 
Teddesley  Coppice,  otherwise  the  Coppice,  in  the  county  of  Staf- 
ford, Baronet,  on  the  twenty-second  day  ^October,  in  the  thirty' 
second  year  of  the  reign  of  our  Sovereign  lord  George  the  Second, 
by  the  grace  of  God  of  Great  Britain,  France,  and  Ireland  king, 
defender  of  the  faith,  Sfc,  with  force  and  arms,  to  wit,  with  a 
certain  horsewhip,  which  he  the  said  Sir  Edward  then  had  and 
held  in  his  right  hand,  at  the  parish  of  Wombourn  in  the  county 
aforesaid,  made  an  assault  upon  Samuel  Hellier,  esquire,  then  ana 
there  being  in  his  own  dwetltng^house  there  situate,  tn  the  peace  of 
God  and  our  said  lord  the  king,  and  him  the  said  Samuel  then  and 
there  did  beat,  strike,  and  whip  several  times  with  the  said  horse" 
whip,  giving  to  the  aforesaid  Samuel  divers  severe  and  violent  blows 
ana  strokes  by  the  same  whip,  and  then  and  there  otherwise  greatly 
ill'treated  the  said  Samuel,  to  the  great  damage  of  the  said  l^muef, 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

D.     Indictment  for  an  Assault  with  an  Intent  to  ravish. 

Staffordshire.   HTIE  jurors  for  our  lord  the   king  upon  their 

oath  pre  tent,   that  A.  O.    late  of  tne  parish 
of  Stone  in  the  said  county  ^Stafford,   on   the  ■  aay  of 

■  ■  in  the  'year,  Sfc,  with  force  aad  arms,  at  the  parish 

aforesaid,  in  the  county  aforesaid^  in  and  upon  A.  V.  spinster,  in 
ike  peace  of  God  and  our  said  lord  the  king  then  and  there  being, 
did  make  an  assault,  and  her  the  said  A.  V.  then  and  there  did  beat% 
wound,  and  ill-treat,  so  that  of  her  life  it  was  greatly  despaired, 
with  an  intent  her  the  said  A.  V.  against  her  will  then  and  there 
feloniously  to  ravish  and  carnally  know,  and  other  wrongs  to  the 
said  A.  V.  then  and  there  did,  to  the  great  damage  of  the  said 
A.  V.»  and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity.    [Another  count  for  a  common  assault* J 
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Sheriflls,  jus- 
tices, and  others, 
to  attend  there. 


Justices  of 
peace  are  bound 
to  attend  the 
assises. 


[19  G.S-  C.74. 38  G.3.  C.52.— 39  G.S.  0.46 — 49  G.3.  c-91. — 

3  G.  4.  c.  10.  —  7  &  8  G.  4.  c.  38.  —  3  &  4  W.  4.  c.  71 J 

A  SSIZE  (assessio)  anciently  signified  in  general,  a  court  where 
the  judges  or  assessors  heard  and  determined  causes;  and 
more  particularly  upon  writs  of  assize  brought  before  them,  by 
such  as  were  wrongfully  put  out  of  their  possession.  Which 
writs  heretofore  were  very  frequent;  but  now  men's  possessions 
are  more  easily  recovered  by  ejectments,  and  the  like.  Yet  still 
the  judges  in  their  circuits  have  a  commission  of  assize,  directed 
to  themselves  and  the  clerk  of  assize,  to  take  assizes,  and  to  do 
right  upon  such  writs. 

To  which  commission  of  assize,  four  other  commissions  are  now 
superadded ;  to  wit, 

il)  A  commission  o£ general  gaol  delivery,  directed  to  the  judges 
the  clerk  of  assize  associate ;  which  gives  them  power  to  try 
every  prisoner  in  the  gaol,  committed  for  any  offence  whatsoever ; 
but  none  but  prisoners  in  the  gaol. 

At  Stafford  Lent  Assizes,  1810,  Wood  B.  ordered  eieht  pri- 
soners, against  whom  no  bills  had  been  preferred,  and  who  were 
committed  for  trial  at  the  general  quarter  sessions  of  the  peace, 
to  be  discharged  out  of  custody ;  observing  that  every  prisoner 
had  a  right  to  be  tried  by  the  first  competent  tribunal,  and  that 
he  was  bound  by  his  commission  to  deliver  the  gaol.  MS* 

But  this  was  over-ruled  by  a  majority  of  the  judges,  who  held 
that  it  was  not  imperative  on  the  judges  to  discharge  a  prisoner 
committed  under  such  circumstances.     C.  C  R,  173. 

(2)  A  commission  of  oyer  and  terminer,  directed  to  the  judges, 
and  many  other  gentlemen  of  the  county ;  by  which  they  are  em- 
powered to  hear  and  determine  treasons,  felonies,  and  other  mis- 
demeanors, by  whomsoever  committed,  whether  the  persons  to  be 
tried  be  in  gaol  or  not  in  gaol. 

(3)  A  commission  or  writ  of  nisi  prius,  directed  to  the  judges 
and  clerk  of  assize,  by  which  civil  causes  brought  to  issue  in  the 
courts  above,  are  tried  in  the  vacation  by  a  jury  of  twelve  men 
of  the  county  where  the  cause  of  action  arises ;  and  on  return  of 
the  verdict  of  the  jury  to  the  court  above,  the  judges  there  give 
judgment. 

(4)  A  commission  of  the  peace  in  every  county  of  their  circuit. 
By  the  precept  for  the  general  gaol  delivery  before-mentioned, 

the  sheriff  is  commanded  to  attend  there  in  person,  with  his  under- 
sheriff;  and  to  give  notice  to  all  justices  of  the  peace,  mayors, 
coroners,  escheators,  stewards,  and  also  to  all  chief  constables 
and  bailiffs  of  hundreds  and  liberties,  that  they  be  then  and  there 
in  their  own  persons  with  their  rolls,  records,  indictments,  and 
other  remembrances,  to  do  those  things  which  to  their  offices  in 
that  behalf  appertain  to  be  done. 

By  virtue  whereof  all  justices  of  the  peace,  mayors,  and  others 
above-mentioned,  of  that  county  where  the  judges  have  their 
assizes,  are  bound  to  be  present ;  and  if  they  make  default,  with- 
out lawful  impediment,  the  judges  may  set  a  fine  upon  them  for 
their  neglect.     Cro.  Circ.  C*  3.    4  Blac.  Com,  270. 
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Also,  by  ancient  coBtom  (that  ia»  by  the  common  law  of  the  GoMiable** 
land),  before  the  coming  of  the  judges*  the  high  constables  issue  promtiiMBt. 
their  warrants  to  the  petty  constables,  headboroughs,  borsholders, 
SfCm  to  make  presentments  of  all  crimes  and  offences  ci^izable  at 
the  assies ;  to  the  intent  (as  it  seeroeth)  that  the  judges  thereby 
may  have  a  general  information  and  knowledge  how  the  peace 
hath  been  kept ;  which  presentments,  being  delivered  to  the  high 
constables,  are  by  them  delivered  into  court,  and  make  up  part  of 
the  rolls  and  other  remembrances  above-mentioned. 

By  statute  TSc  8  G.4.  c3&,  <^  no  petty  constable  shall  be  required  7&8G.  4.cS8. 
at  any  petty  session  or  elsewhere  to  make,  nor  shall  any  high  con-  £sccptioMi 
stable  be  required  at  any  general  gaol  delivery,  great  session,  or 
general  or  quarter  session  of  the  peace  in  England  to  deliver  any 
presentment  respecting  popish  recusants,  persons  absenting  them- 
selves from  their  parish  church  or  any  other  place  of  religious 
worship  licensed  by  authority,  rogues  and  vagabonds,  inmates, 
retailers  of  brandy,  ingrossers,  forestallers,  regraters»  profane 
swearers  and  cursers,  servants  out  of  service,  felonies  and  rob- 
beries, unlicensed  or  disorderly  alehouses,  false  weights  and  mea- 
sares,  highways  and  bridges,  riots,  routs,  and  unlawful  assemblies, 
and  whether  the  poor  are  well  provided  for,  and  the  constables 
are  l^ally  chosen  and  sworn." 

The  warrants  of  the  high  constables  perhaps  may  be  best  drawn 
apon  the  words  of  the  commission  ot  oyer  and  terminer,  which 
is  the  largest  of  all  the  five  commissions  above-mentioned ;  and 
then  the  form  thereof  may  be  thus  subject  to  the  above  enactment. 


I] 


County  of  — — ^— 

Hundred  of——,      I-     To  the  constable  of  — — —  in  the 

or ward,  &c.     J  said  county. 

'THESE  are  to  require  you  the  said  constable f  in  his  majesty  s 

namcp  to  make  out  a  presentment  in  writing  qf  all  treasonSf 

misprUiofU  qf  treasons^  insurrections,   rebellions,  counterfeitings, 

dippingSy  washings f  false  coinings,  and  other  Jalsities  of  the  money 

^  Great  Britain,  arid  qf  other  kingdoms  and  dominions  whatsoever  f 

and  qf  all  the  murders,  felonies,  manslaughters,  killings,  burglaries, 

rapes  qf  women,  unlaxojful  meetings  and  conventicles,  unlawftU  utter" 

ing  qf  words,  assemblies,  misprisions,  confederacies,Jalse  aue^aticni, 

trespasses,  riots,  routs,  retentions,  escapes,  contempts,  Jalsiises,  fi<^- 

ligences,  concealments,  maintenance,  oppressions,  champerty,  deceits, 

and  all  other  evil  doings,  offences,  and  injuries  whatsoever,  and  also 

the  accessaries  qfthem  ;  by  whomsoever,  and  in  what  manner  soever 

done,  committed,  or  perpetrated,  within  your  constablewick.    Which 

said  presentment  so  made  in  writing  as  aforesaid,  and  signed  by 

you,  you  are  to  deliver  to  me  at in  the  said  county,  on  the 

■  day  qf at  the  hour  qf in  the  forenoon  of  the 

same  day,  that  I  may  have  the  said  presentment  ready  to  be  delivered 
to  his  said  majesty* s  justices  qf  oyer  and  terminer  and  general  gaol 
ddivery  at  the  next  assizes  to  be  holdenjbr  the  said  county.  Herein 
fad  you  not,  as  you  will  answer  the  contrary  at  your  periL  Given 
under  my  hand,  the  ■  day  qf  — — ,  in  the  year  qf  our 
Lord  ■  . 

J.  6.   High  Constable* 
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Constable's  Presentment^  pursuant  to  the  above  Precept 
County  of    l  ^^  ^  Special  Sessions  held  at in  the  said 

'T^HE  presentment  of  3.  C.  constable  of  ike  parish  (or  tovonship) 

of  in  the  said  county ^  for  the  next  general  assizes j 

or  general  quarter  sessions  of  the  peace^  as  the  case  may  be)  to  be 

holaen  at  ,  in  and  for  the  said  county^  made  upon  oathj 

before  me^  one  of  his  majesty's  justices  of  the  peace  acting  in  and 

for  the  said  hundred  and  county y  the  day  of  ■  one 

thousand  eight  hundred  and  ■ 

/  the  above-named  J.  C.  do  make  oath  and  dedare,  that  I  karte 
none  of  those  things  given  me  in  charge  to  present^  within  my  con* 
stablexjoick  ;  [if  any  matter  presentable,  state  the  facts  and  circum- 
stances.] 

J.  C.  Constable^ 

Taken  and  sxoorn  the  day  and  year  above  written-  Before  me, 

J.  P. 

19  G.  3.  c.  74.  By  Stat.  19  G.  3.  c.  74.  §  70.  made  perpetual  by  S9  G.  3.  c.  46.» 

In  what  cases  reciting,  that  "  whereas  the  courts  of  assize,  nisi  prius,  oyer  and 

the  judges  may  terminer,  and  gaol  delivery,  for  several  counties  at  large,  are  often 

act^though  out  j^^i^  j^  ^j.  jj^^j.  cities  or  towns  that  are  counties  of  themselves,  and 

etmniin!"'^^      &t  the  same  time  with  the  like  courts  for  the  said  cities  or  towns ; 

and  inconveniences  freauently  arise  in  transacting  the  business  of 
the  several  courts,  for  that  the  lodgings  of  the  judges  are  situate 
either  only  in  the  county  at  large,  or  only  in  the  county  of  such 
city  or  town  ;*'  it  is  therefore  enacted,  that  whenever  the  said 
courts  for  any  county  at  large  in  England,  shall  be  held  in  or  near 
any  city  or  town  which  is  also  a  county  of  itself,  with  the  like  or 
any  of  the  like  courts  for  the  said  city  or  town,  the  lodgings  of  the 

Judges'  judges  shall  be  construed  and  taken  to  be  situate  both  within  the 

lodgmgs.  county  at  large,  and  also  within  the  county  of  such  city  or  town, 

for  transacting  the  business  of  the  assizes  for  such  county  at  large, 
and  for  the  county. of  such  city  or  town,  during  the  time  that  such 
judge  or  judges  shall  continue  therein  for  the  execution  of  their 
several  commissions. 

38  G.d.  C.52.        By  Stat.  38  G,  3.  e.  52.  §  1«,  reciting,  whereas  there  at  present 

exists  in  the  counties  of  cities  and  of  towns  corporate  within  this 
kingdom  an  exclusive  right  that  all  causes  and  offences  which  arise 
«within  their  particular  limits  should  be  tried  by  a  jury  of  persons 
residing  withm  the  limits  of  the  county  of  such  city  or  town  cor- 
porate ;  which  ancient  privilege,  intended  for  other  and  good  pur- 
poses, has  in  many  instances  been  found  by  experience  not  to 
conduce  to  the  ends  of  justice :  and  whereas  it  will  tend  to  the 
more  effectual  administration  of  justice  in  certain  cases,  if  actions* 
indictments,  and  other  proceedings,  the  causes  of  which  arise 
within  the  counties  of  cities  and  towns  corporate,  were  tried  in  the 
next  adjoining  counties,  enacts,  that  from  and  after  the  1st  of  June 
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1798,  in  ewery  action,  whether  transitory  ov  locali  which  shall  be  In  what  cms 
prosecaled  or  depending  in  aoj  of  H.  M.'s  courts  of  record  at  ^  ^^^"^  ^1 
WtstvdnsUr;  and  in  ever^  indictment  removed  into  the  K.  B.  by  f?!!?*^^* 
cerHoraii;  and  in  every  information  filed  by  H,  M/s  Attorney  m\uTj^atth7 
or  Sdidtor  General,  or  by  the  leave  of  the  court  of  K.  B.;  and  county  next  ad- 
in  all  cases  where  any  person  or  persons  shall  plead  to  or  traverse  joiniag  to  the 
any  of  tbe  facts  contained  in  the  return  to  any  writ  of  mandamus,  ^n>7  of  tht 
if  tbe  veoue  in  such  action,  indictment,  or  information,  be  laid  t^^J^^^T^ 
in  tbe  county  of  any  city  or  town^  corporate  within  that  part  of  ^^Jbo  Ttnuo 
{r.  ^.  called  England^  or  if  such  writ  of  mandamus  be  directed  to  b  laid, 
any  person  or  persons,  body  politic  and  corporate,  that  it  shall  be 
lawful  for  the  court  in  which  such  action,  &c.  or  other  proceeding 
sliall  be  depending,  at  the  instance  of  the  prosecutor  or  plaintiff, 
or  of  any  defendant,  to  direct  the  issue  or  issues  joined  in  such 
action,  &c.  to  be  tried  by  a  jury  of  the  county  next  adjoining  to 
the  county  of  such  city  or  town  corporate ;  and  to  award  proper 
writs  of  TBemire  and  distringas  accoroingly,  if  the  said  court  shall 
think  it  fit  so  to  do. 

§  2i  Indxctments  for  offences  committed  within  the  county  of  Indictuitiiti. 
any  city  or  town  corporate,  may  be  preferred  to  the  jury  of  the 
county  next  adjoining. 

§  3.  Indicrtments  found  by  the  grand  jury,  or  inquisitions  taken 
befi^re  the  coroner  of  the  county  of  a  city  or  town  corporate,  may 
be  ordered  by  the  court  to  be  filed  with  the  proper  officer  of  the 
next  adjoining  county,  and  defendants  may  be  removed  to  the 
gaol  thereof.     See  SaHlctment. 

By  Stat.  49  G.  S.  r.  91.  the  judges  may  act  in  counties  in  which  49  O.  s.  c.  9i. 
they  reside  or  were  bom. 

By  Stat.  8  G.  4.  c.  lOi,  intituled  An  aci  to  enable t  in  certain  cases^  s  o.  4,  c.  la 
the  opening  and  reading  of  commissions  under  which  the  Judges  sit 
upon  the  circuits^  after  the  day  appointed  Jbr  holding  assizes  $ 
}  1.,  it  is  enacted,  **that  whenever  it  shall  so  happen  that  com*  Wbon  oommis. 
mtsnons  of  assize  shall  not  be  opened  and  read  in  the  presence  of  lioiitiliall  not 
one  of  the  quorum  commissioners,  at  any  place  specified  for  hold-  ^J^y******  "** 
ing  the  assize,  on  the  very  day  appointed  for  such  purpose,  it  shall  ^Uc^^^AMl 
and  may  be  lawful  to  open  and  read  the  same  in  the  presence  of  on  tho  di^ 
one  of  the  quorum  commissioners  therein  named  on  the  following  named  thcrtln, 
lay ;  or  if  the  following  day  shall  be  a  Sunday^  or  any  other  day  the  mum  may 
i>f  public  rest,  then  on  the  succeeding  day;  and  such  opening  and  ^1^^^^^ 
resding  thereof  shall  be  as  effectual,  to  all  intents  and  purposes,  as  i^,^  J^  not^* 
if  the  same  had  been  opened  and  read  in  the  presence  of  one  of  being  Sundav, 
the  quorum  commissioners  on  the  very  day  oppointed  for  that  &c. 
purpose,  and  shall  be  deemed  and  taken  to  be  an  opening  and 
reading  thereof  on  the  day  for  that  purpose  appointed ;  and  all 
records  and  other  proceedings  under  or  relating  to  any  commis- 
sion  which  may  be  opened  and  read  by  virtue  of  this  act,  shall 
and  may  be  drawn  up,  entered,  and  made  out  under  the  same 
date,  and  in  the  same  form,  in  all  respects,  as  if  such  commission 
had  been  opened  and  read  on  the  day  originally  appointed  for  that 
purpose :  Provided  always,  that  the  judges  and  quorum  commis*  Boi  commis- 
sioners are  hereby  directed  and  required  to  have  such  commissions  <bom  iball  be 
opened  and  read  on  the  very  days  appointed  for  that  purpose,  "''^J^jJJ*^ ''"^ 
unless  the  same  shall  be  prevented  by  the  pressure  of  Dusmess  tinted.  If  not 
elsewhere,  or  by  some  unforeseen  cause  or  accident."  prerantcd. 
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'Whencommis-  §  2.  *^  la  every  case  in  which  it  shall  happen  that  any  such 
sion  shall  be  commission  shall  be  opened  and  read  under  the  provisions  of  and 
^"^"°**®'^  according  to  this  act,  the  quorum  commissioner,  before  whom  the 
causeof delay  ^"^^  ^^^^  ^  opened  and  read,  shall,  under  his  hand  and  seal, 
shall  be  certified  certify  to  the  lord  chancellor,  lord  keeper,  or  lords  commissioners 
to  the  Lord  of  the  great  seal  for  the  time  being,  that  the  said  commission  was 
Chancellor,  &c  so  opened,  and  the  cause  of  the  delay  of  opening  and  reading  the 

same;  which  certificate  shall  be  enrolled  in  the  high  court  of 
chancery." 
S&4W. 4.  C.71.       By  3  &  if  W.^.  c.  71.,  repealing  so  much  of  6  R.  2.  c.  5.  and  of 
His  majesty  in    11^.2.  c.  11.  as  relates  to  the  places  for  holding  assizes,  it  is 
di^  at"what     enacted,  §  2. "  that  his  majesty,  by  and  with  the  advice  of  his  privy 
places  in  any      council,  shall  have  power  from  time  to  time  to  order  and  direct  at 
county  assizes     what  place  or  places  in  any  county  in  England  or   Wales  the 
and  sesnons  of    assizes  and  sessions  under  the  commissions  of  gaol  delivery  and, 
S!!mhl^h^7       other  commissions  for  the  despatch  of  civil  and  criminal  business, 
and  that  they      '^^^^  ^  holden,  and  to  order  and  direct  such  assizes  and  sessions 
may  be  holden    ^^r  the  despatch  of  criminal  and  civil  business  to  be  holden  at  more 
in  more  than       than  one  place  in  the  same  county  on  the  same  circuit,  and  to 
one  place  in  a     order  and  direct  the  assizes  and  sessions  under  such  commissions 
county  on  the     f^j.  ^jjg  despatch  of  criminal  business  to  be  holden  for  the  whole 
same  circuit.       county  at  one  place,  and  for  the  despatch  of  civil  business  at  one 

or  more  place  or  places  in  such  county,  on  the  same  circuit ;  and 

further  to  order  and  direct  any  special  commissions  of  oyer  and 

terminer  and  gaol  delivery  to  be  holden  at  any  one  or  more  places 

in  any  such  county.** 

Power  to  diiid«       J  3.  "In  case  his  majesty,  by  and  with  the  advice  of  his  privy 

^^^"""^'^^M    ^^^'"^"^  ®^^^  think  fit  to  order  and  direct  that  the  assizes  or  any 

fnft^uiiLes  lA  *  ^^^^  special  commissions  shall  be  holden  at  more  than  one  place 

dijftffent  di^«     ^  ^^ly  one  county,  it  shall  be  lawful  for  his  majesty,  by  and  with 

siooaof  the         the  advice  aforesaid,  to  divide  any  such  county  for  the  purposes 

suae  cMot^      of  this  act,  and  to  make  rules  and  regulations  touching  the  venue 

in  all  cases,  civil  and  criminal,  tlien  pending  or  thereafter  to  be 
pending,  and  to  be  tried  within  any  division  of  such  county  so  to 
be  made  as  aforesaid ;  and  touching  the  liability  and  attendance  of 
jurors,  whether  grand  jurors,  special  jurors,  or  common  jurors,  at 
the  assises  and  sessions  as  aforesaid^  or  at  any  sessions  under  any 
special  commissions  to  be  holden  within  any  such  division ;  and 
touching  the  use  of  any  house  of  correction  or  prison  as  a  com- 
mon gaol,  and  the  government  and  keeping  thereof;  and  touching 
the  alterations  of  any  commissions,  writs,  precepts,  or  other  pro- 
ceedings whatsoever  for  carrying  into  effect  the  purposes  of  this 
act ;  and  touching  any  other  matters  that  may  be  requisite  for 
carrying  into  effect  the  purposes  of  this  act ;  and  all  such  rules 
and  regulations  shall  be  of  the  like  force  and  effect  as  if  the  same 
had  been  made  by  the  authority  of  parliament,  and  shall  be  noti- 
fied in  theLondon  Gazette^  or  in  such  other  manner  as  his  majesty,  by 
and  with  the  advice  of  his  privy  council,  shall  think  fit  to  direct.** 
Power  ftrducGt       $  ^*  ''  ^^  majesty  shall  have  power,  from  time  to  time,  for  the 
thecMwtof        purpose  of  carrying  this  act  into  effect,  to  order  and  direct  that 
ConMoa.  Pleas   the  court  of  Common  Pleas  at  Lancaster  shall  be  holden  at  any 
ili  hJuT**^  ^   one  or  more  places  in  the  county  palatine  o^  Lancaster  as  he  shall 
anyooeor**        think  fit,  and  to  divide  thesaid  county  palatine  for  the  purpose  of 
mareniacMin     ^^  ^^^  ^^  ^'^'^  causes  and  the  transaction  of  other  civil  business 
ths  county,  and  in  the  said  court>  and  to  make  the  like  rules  and  regulations 
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touching  the  Tenue  in  civil  cases  to  be  tried  within  any  division  of  to  divid«  tb* 
the  said  county,  and  the  liability  and  attendance  of  jurors,  whether  co>ui^  for  tfast 
special  or  common,  at  the  court  to  be  held  within  any  such  division,  P**?^^ 
and  toudiing  the  alterations  of  commissions,  writs,  precepts,  or  other 
proceedings  for  carrying  into  effect  the  purposes  of  this  act,  and 
touching  any  other  matter  that  may  be  requisite  for  carrying  into 
eflect  the  purposes  of  this  act ;  and  all  such  rules  and  regulations 
shall  be  of  the  like  force  and  effect  as  if  the  same  had  been  made  by 
the  authority  of  parliameot,  and  shall  be  notified  in  the  London 
Gazette,  or  in  such  other  manner  as  his  majesty  shall  think  fit.'* 


:^ttat\^mtnU 


T*HIS  word,  as  a  law  term,  we  have  immediately  from  the  French 
oUacheTf  to  tye,  or  make  fast.    The  Italian  word  is  attacaref 
the  Spanish  attacar;  and  the  Saxon  icecaUf  to  take. 

It  signifieth  the  taking  of  a  man's  body  by  commandment  of  Definition, 
a  writ  or  precept;  and  is  properly  grantable  in  cases  of  con- 
tempts, against  which  for  the  most  part  all  courts  of  record  ge- 
nerally, but  more  especially  those  of  Westminster  Hall,  and  above 
all,  the  court  of  King's  Bench,  may  proceed  in  a  summary  man- 
ner, according  to  their  discretion.     2  Haxo*  c.  22*  §  1.    4>  Blac* 

In  the  case  of  R,  v.  Bartlett^  2  Sess,  Cas,  176.,  it  is  said  that  Power  of 
generally  the  sessions  have  not  a  power  to  award  an  attachment :  aeadoni. 
but  the  Court  said,  they  would  not  determine  how  it  would  have 
been,  if  they  had  committed  the  person  for  contempt ;  but  the 
ordinary  and  proper  method  is  by  indictment. 

When  an  order,  however,  is  confirmed  by  the  court  above,  an 
attachment  lies  for  non-performance  of  it ;  and  therefore  the  court 
will  not  take  security  of  the  party  for  performance  of  it.  Q.  v. 
Chigghy,  2  Ld.  Raym.  858.    1  Bott.  472. 


[Stat.  54  G.  3.  c.  145.  3  &  4  W.  4.  c.  106.] 

'PHE  difference  between  a  man  attainted  and  convicted  is,  that  a 
man  la  said  to  be  convicted  before  he  hath  judgment,  as  if  a 
man  be  convicted  by  verdict  or  confession,  and  when  he  hath  his 
judgment  upon  the  verdict  or  confession,  then  he  is  said  to  be 
attainted.     1  Inst.  S90.  b. 

That  is  to  say,  his  blood  is  become  (attinctus)  tainted,  stained,  or  Corruption  of 
corrupted ;  insomuch  that  by  the  common  law,  in  cases  of  treason  blood. 
or  felony,  his  children  or  other  kindred  cannot  inherit  his  estate, 
nor  his  wife  claim  her  dower ;  and  the  same  cannot  be  restored  or 
saved,  but  by  act  of  parliament ;  and  therefore,  in  divers  instances, 
there  is  a  special  provision  by  act  of  parliament  that  such  or  such 
an  attainder  shall  not  work  corruption  of  blood,  loss  of  dower,  nor 
disherison  of  heirs.    I  Inst*  391*  b. 
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54  G.  s.  C.145.  By  Stat.  54  G.  3.  e.  145.,  intituled  ''  Ad  act  to  take  away  corrup* 
'^^"ff Wood  ''^°  ®^  blood  save  in  certmn  cases,"  it  is  enacted,  that  no  attainder 
to  Mmin  cases.  ^^^  felony  which  shall  take  place  from  and  after  the  passing  of  this 

act,  sare  and  except  in  cases  of  the  crime  of  high  treason,  or  of 

the  crimes  of  petit-treason  or  murder,  or  of  abetting,  procuring,  or 

counselling  the  same,  shall  extend  to  the  disinheritmg  of  any  heir, 

nor  to  the  prejudice  of  the  right  or  title  of  any  person  or  persons 

other  than  the  right  or  title  of  the  offender  or  offenders  dunng  his, 

her,  or  their  natural  lives  only ;  and  that  it  shall  be  lawful  to  every 

person  or  persons  to  whom  the  right  or  interest  of  any  lands, 

tenements,  or  hereditaments,  after  the  death  of  any  such  offender 

or  offenders,  should  or  might  have  appertained  if  no  such  attainder 

had  been,  to  enter  into  the  same. 

3  &  4  W.  4.  By  3  &  4  fT.  4.  c.  106.  §  10.,  when  the  person  from  whom  the 

c.  106.  descent  of  any  land  is  to  be  traced  shall  have  had  any  relation, 

•2"*la*th     ffli  ^^^^  having  been  attainted,  shall  have  died  before  such  descent 

Bt^tedperuwD    ^^^^  ^^^®  taken  place,  then  such  attainder  shall  not  prevent  any 

who  has  died,      person  from  inheriting  such  land  who  would  have  been  capable  of 

inheriting  the  same  by  tracing  his  descent  through  such  relation 
if  he  had  not  been  attainted,  unless  such  land  shall  have  escheated 
in  consequence  of  such  attainder  before  Jan.  1.,  1834. 

By  §  11.,  this  act  shall  not  extend  to  any  descent  which  shall 
take  place  on  the  death  of  any  person,  who  shall  die  before  Jan.  1., 
1834. 

Zttainu    See  title  Bjutor^^ 


25atL 

i.  What  it  is. 
II.  Difference  between  Bail  and  Mainp-ize. 

III.  Who  may  or  may  not  be  bailed^  and  in  what  manner, 

[7G.4.  C.64.] 

IV.  Requiring  excessive  Bail, 

[1  W.&M.  sess.2.  C.2.] 

V.  Denying  Bail  where  it  ought  to  be  granted. 
VI.  Granting  Bail  where  it  ought  to  be  denied, 
VII.  Of  Bail  by  Writ  ^habeas  corpus. 

[31  C.  2.  C.2.  — 43G.3.  c.  140.  —  44  G.  3.  c.  102. 
56  G.  3.  c.lOO.] 

VIII.  Acknowledging  Bail  in  another  Man^s  Name. 
[1 W.  4.  c.  66.} 

I.  mfiat  it  10. 

jgAIL  (from  the  French  hailler^  to  deliver)  signifies  the  delivery 
of  a  man  out  of  custody,  upon  the  undertaking  of  one  or  more 
persons  for  him,  that  he  shall  appear  at  a  day  limitedi  to  answer 
and  be  justified  by  the  law.    1  Hale*^  Sum.  96. 
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II.  SDtflmicr  bettDern  BatI  anti  Sfiainpxiitf 

The  £ierence  between  bail  and  mainprize  is,  that  mainpernors 
are  oolj  toretj,  but  bail  is  a  custodj ;  and  therefore  the  bail  may 
retake  the  prisoner,  if  they  doabt  he  will  fly,  and  detain  him,  and 
bring  him  before  a  justice,  and  the  justice  ought  to  commit  the 
prisoner  in  discharge  of  the  bail,  or  put  him  to  find  new  sureties. 
J  Hsk's  Sum.  96. 

III.  WBifto  map  or  map  not  be  baileb,  attb  in  toj^at 

matiiifir« 

[7G.4.  C.64.] 

By  the  ancient  law  of  the  land,  in  all  caaes  of  felony,  if  the  Bail  at  com- 
party  accused  could  find  sufficient  sureties,  he  was  not  to  be  com*  ™<^  '*^- 
mitted  to  prison  ;  but  afterwards  it  was  provided  by  parliament  that 
in  case  of  homicide  and  certain  other  felonies  the  offender  was  not 
bailable.     2  Inst  186.  4  Bl.  Comm.  298. 

By  7  ^.4.  c.  64.,  which  repeals  the  3  Edw,  I.  e,  IS»  and  1  &  2  7  0. 4.  c  64. 
Ph.  Sf  M.  €•  13.,  the  law  respecting  the  taking  of  bail  on  charges  Sirong  pre- 
of  felony  is  now  regulated.     }  1.  enacts,  that  where  any  person  •umpt»«»of 
shall  be  taken  on  a  charge  of  felony,  or  suspicion  of  felony,  before  *"*  ** 
one  or  more  justices  of  the  peace,  and  the  charge  shall  be  supported 
by  positiTe  and  credible  evidence  of  the  fact,  or  by  such  evidence 
as,  if  not  explained  or  contradicted,  shall,  in  the  opinion  of  the 
justice  or  justices,  raise  a  strong  presumption  of  the  guilt  of  the 
person  charged,  such  person  shall  be  committed  to  prison  in  the 
manner  herein-after  mentioned ;  but  if  there  shall  be  only  one  justice 
present,  and  the  whole  evidence  given  before  him  shall  be  such  as 
neither  to  raise  a  strong  presumption  of  guilty  nor  to  warrant  the  Evidence  which 
dismissal  of  the  charge,  such  justice  shall  order  the  person  charged  neither  raises 
to  be  detained  in  custody  until  taken  before  two  justices  at  the  **^"^^^*nor 
least ;  and  where  any  person  so  taken,  or  any  person,  in  the  first  ^^^t,  jj^ 
instance,  taken  before  two  justices  of  the  peace,  shall  be  charged  missal  of 
with  felony,  or  on  suspicion  of  felony,  and  the  evidence  given  in  charge. 
support  of  the  charge  shall,  in  their  opinion,  not  be  such  as  to 
raise  a  strong  presumption  of  the  guilt  of  the  person  charged,  and 
to  require  his  or  her  committal,  or  such  evidence  shall  be  adduced 
on  behalf  of  the  person  charged  as  shall,  in  their  opinion,  weaken 
the  presumption  of  his  or  her  guilt,  but  there  shall  notwithstanding 
appear  to  them,  in  either  of  such  cases,  to  be  sufficient  ground 
for  judicial  inquiry  into  his  or  her  guilt,  the  person  charged  shall  Bail  in  felony, 
be  admitted  to  bail  by  such  two  justices,  in  the  manner  herein-after  ^^^  jusUcea 
mentioned ;  provided  always,  that  nothing  herein  contained  shall  "f*^'^^**^^* 
be  construed  to  require  any  such  justice  or  justices   to  hear  on**jurtiwrto^* 
evidence  on  behalf  of  any  person  so  charged  as  aforesaid,  unless  hear  evidence 
it  shall  appear  to  him  or  them  to  be  meet  and  conducive  to  the  on  behalf  of  the 
ends  of  justice  to  hear  the  same.  ^         P*rty  charjjod. 

$  2.   The  two  justices  of  the  peace  before  they  shall  admit  to  Examination 
bail,  and  the  justice  or  justices  before  he  or  they  shall  commit  to  »nd  information 

**  ^   n      n  t  •*         £>  r  ^  tobe  taken  in 

prison  any  person  arrested  for  felony,  or  on  suspicion  or  felony,  ^,jj|„_ 

shall  take  the  examination  of  such  person,  and  the  information, 

upon  oath,  of  those  who  shall  know  the  facts  and  circumstances 

of  the  case,  and  shall  put  the  same,  or  as  much  thereof  as  shall 
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be  material,  into  writing ;  and  the  two  justices  shall  certify  such 
bailment  in  writing  ;  and  every  such  justice  shall  have  authority 
to  bind  by  recognizance  all  such  persons  as  know  or  declare  any 
thing  material  touching  any  such  felony  or  suspicion  of  felony,  to 
appear  at  the  next  court  of  oyer  and  terminer,  or  gaol  delivery, 
or  superior  criminal  court  of  a  county  palatine,  or  great  sessioa  or 
sessions  of  the  peace  at  which  the  trial  thereof  is  intended  to  be, 
then  and  there  to  prosecute  or  give  evidence  against  the  party 
accused  ;  and  such  justices  and  justice  respectively  shall  subscribe 
all  such  examinations,  informations,  bailments,  and  recognizances, 
and  deliver  or  cause  the  same  to  be  delivered  to  the  proper  officer 
of  the  court  in  which  the  trial  is  to  be,  before  or  at  the  opening 
of  the  court. 

§  3.  requires  the  examination  and  information  in  cases  of 
misdemeanor  to  be  taken  in  writing  by  the  justice,  and  directs  that 
he  shall  subscribe  all  examinations,  informations,  bailments,  and 
recognizances,  and  return  them  to  the  proper  officer  of  the  court, 
in  like  manner  as  in  cases  of  felony. 

§4.  contains  an  enactment  to  the  like  effect  in  regard  to 
inquisitions  taken  before  coroners. 

§  5.  If  any  justice  or  coroner  shall  offend  in  any  thing  contrary 
to  the  true  intent  and  meaning  of  these  provisions,  the  court  to 
whose  officer  any  such  examination,  information,  evidence,  bail- 
ment, recognizance,  or  inquisition  ought  to  have  been  delivered 
shall,  upon  examination  and  proof  of  the  offence,  in  a  summary 
manner,  set  such  fine  upon  every  such  justice  or  coroner  as  the 
court  shall  think  meet. 

It  is  to  be  observed,  that  the  provisions  of  the  above  statute  in 
regard  to  taking  bail,  apply  only  to  the  case  of  prisoners  brought 
before  magistrates  on  a  charge  of  felony. 

If  a  person  who  has  power  to  take  bail  be  so  far  imposed  upon 
as  to  suffer  a  prisoner  to  be  bailed  by  insufficient  persons,  it  is 
said,  that  either  he,  or  any  other  person  who  hath  power  to  bail 
him,  may  require  the  party  to  find  better  sureties,  and  to  enter 
into  a  new  recognizance  with  them,  and  may  commit  him  on 
his  refusal ;  for  that  insufficient  sureties  are  no  sureties.  2  Haw, 
e.  15.  §  4. 

And  the  person  who  is  to  take  the  bail  may  examine  them 
on  their  oaths  concerning  their  sufficiency.  2  Haw.  do*  §  4. 
2  Hale,  125. 

No  person  ought,  in  any  case,  to  be  bailed  for  felony  by  less 
than  two ;  and  it  is  said  to  be  the  practice  of  the  K.  B.  not  to 
admit  any  person  to  bail  upon  a  habeas  corpus^  on  a  commitment 
for  treason  or  felony  without  four  sureties.  The  only  sure  way 
of  proceeding  in  this  case  is  to  take  care  that  every  one  of  the 
bail  be  of  ability  sufficient  to  answer  the  sum  in  which  they  are 
bound,  which  ought  never  to  be  less  than  40/.  for  a  capital 
crime,  but  may  be  as  much  higher  as  the  justices  in  discretion 
shall  think  fit  to  require,  upon  consideration  of  the  ability  and 
quality  of  the  prisoner,  and  the  nature  of  the  offence.  2  Haw, 
c.  15.  §  4. 

There  are  furthermore  many  statutes  which  prohibit  bail  and 
mainprize  in  very  many  cases,  and  allow  the  same  in  many  others, 
which  are  interspersed  among  the  several  titles  which  treat  of 
those  matters. 
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And  where  a  statute  ordaineth  tliat  an  offender  shall  be  impri- 
soned at  the  king's  will  or  pleasure,  there  the  prisoner  cannot  be 
bailed  till  be  hath  redeemed  his  liberty  by  such  fine  or  ransom 
as  shall  be  assessed  by  the  king's  justices  in  his  courts.    Dali. 
c  167.  pp.  29f,  295. 

And  those  who,  on  their  examination,  own  themselves  guilty 
of  a  Maay  alleged  against  them,  and  are  charged  in  their  mtV- 
timas  with  the  fdony  so  confessed,  seem  to  be  excluded  from  bail ; 
for  haU  is  mdy  proper  tohfre  it  stands  indiffhrent  tohether  the  party 
ie  ginUy  or  innocent  of  the  accusation  against  him.    2  Haw.  c  15. 

Although  a  person  be  committed  to  be  detained  without  bail  or  Conmltmait 
mainprize,  yet,  if  the  offence  be  by  law  bailable,  he  that  hath  without  bsfl  or 
power  of  bttling  may  bail  him.     2  Hale,  1 35.  iwiopriie. 

It  seems  to  be  agreed  that  any  one  justice  might  always  in  his  B«I  io  cam  of 
discretion  either  bail  or  imprison  one  who  has  given  another  a  •  danscrous 
dsngenras  wound,  according  as  it  shall  appear  from  the  whole  w<>tt°d. 
circumstances  that  the  party  is  most  likely  to  live  or  die ;  for  that 
every  such  justice  being  a  principal  conservator  of  the  peace,  the 
oftnce  at  present  beine  only  an  enormous  breach  thereof,  and 
no  felony,  seems  property  to  come  under  his  conusance.    2  Haw» 
C.15.  §54w 

IV.  ^tqmtinu  ntttutit»  IDaiU 

By  the  Declaration  of  Rights,  stat.  1  W.  &  M.  seu.  2.  c.  2.,  ex- 
cessive bail  ought  not  to  be  required. 

V.  JBDrttfiitis  IBatt  tegetre  it  ougj^t  to  be  sranttbf 

To  refuse  bail  where  the  party  ought  to  be  bailed  (the  party 
offering  the  same)  is  a  misdemeanor,  punishable  not  only  by  the 
suit  of  the  party,  but  also  by  indictment.  2  Haw,  c.  15.  §  IS. 
Hale's  Sum.  97. 

VI.  (5tmtint  Bail  togrre  it  ouggt  to  be  Oeitieb. 

Admitting  bail  where  it  ought  not  is  punishable  by  the  judges 
of  assize  by  fine ;  or  punishable  as  a  negligent  escape  at  common 
knr.     Hale's  Sum.  97. 

A  justice  of  Surrey  committed  a  man  on  suspicion  of  stealing  iDfomMtion 
a  mare,  and  bound  over  the  owner  to  prosecute.     AAerwards,  gnnted  againit 
upon  examining  two  other  persons,  he  admitted  the  party  to  bail.  f<^y'^^  C^ 
The  prosecutor  appeared  at  the  assizes,  and  found  a  bill ;  but  the         °S  *  ^  ^^' 
party  accused  dia  not  appear.     And  the  court  granted  an  inform- 
ation against  the  justice,  declaring  they  should  not  have  bailed 
the  man  themselves.    H,  v.  Clarke^  2  Stra.  1216. 

« If  any  justice  of  the  peace  shall  take  bail  where  he  ought  not, 
or  wittingly  or  willingly  take  insufficient  bail,  and  the  party  ap- 
pear not,  the  said  justice  not  only  to  be  proceeded  against  accord- 
ing to  law,  but  likewise  to  be  complained  of  to  the  lord  chancellor, 
that  he  may  be  turned  out  of  his  commission."  &h  Order  of  the 
Judges  to  be  observed  by  Justices  of  the  PeacCf  0.  B.  16  C  2.  From 

K^y^g*^  ReportSf  p.  3. 
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31  C.  2.    c.  2. 


31  C.  2.  c  2. 
Causes  of  com- 
mitment. 
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VII.  M  Ba«  6p  Wxit  of  f^afaeau  Corpuu^ 

If  bail  cannot  otherwise  be  obtained,  the  law  hath  provided  a 
remedy  in  most  cases  by  the  habeas  corpus  act,  31  C.  2.  c.  2.  The 
substance  of  which  is  briefly  this: — 

If  the  commitment  be  for  any  crime,  unless  for  treason  or 
felony,  plainly  and  specially  expressed  in  the  warrant  of  commit- 
ment ;  or  unless  the  person  be  committed  and  charged  as  accessary 
before  the  fact  to  any  petty  treason  or  felony,  or  upon  suspicion 
thereof,  or  with  suspicion  of  petty  treason  or  felony,  which  petty 
treason  or  felony  shall  be  plainly  and  specially  expressed  in  the 
warrant  of  commitment ;  the  person  so  committed,  by  suing  out  a 
habeas  corpus,  shall  be  discharged  on  bail,  unless  detained  for 
such  offence  as  by  law  is  not  bailable.     §§  2,  3.  21. 

§  ?•  Also  if  a  person  be  committed  for  treason  or  felony  espe- 
cially expressed,  yet  if  he  shall,  in  open  court,  the  first  week  of 
the  term,  or  first  day  of  assize,  petition  to  be  tried,  and  shall  not 
be  indicted  some  time  in  the  next  term  or  assize  after  the  com- 
mitment, he  shall  upon  motion  the  last  day  of  the  term  or  assize 
be  bailed,  unless  it  shall  appear  to  the  judge  upon  oath  that  the 
king's  witnesses  could  not  be  produced  within  that  time,  and  then, 
if  he  be  not  tried  in  the  second  term  or  assize,  he  shall  be 
discharged. 

§  5.  If  any  officer  or  officers,  his  or  their  under-officer  or  under- 
officers,  under-keeper  or  under-keepers,  or  deputy,  shall,  upon 
demand  made  by  the  prisoner  or  person  in  his  behalf,  refuse  to 
deliver,  or  within  six  hours  after  demand  shall  not  deliver,  to  the 
person  so  demanding,  a  true  copy  of  the  warrant  of  commitment, 
all  and  every  the  head-gaoler  and  keepers  of  such  prisons,  and 
such  other  person  in  whose  custody  the  prisoner  shall  be  detained, 
his  executors  or  administrators,  shall  forfeit  to  the  prisoner  or  party 
grieved,  his  executors  or  administrators,  the  sum  of  100^.  for  the 
first  offence,  and  200/.  for  the  second. 

The  construction  of  this  section  is,  that  if  the  governor  be  pre- 
sent, there  is  then  no  deputy  or  under-keeper,  on  whom  a  service 
of  the  demand  can  be  made ;  but  if  the  governor  be  not  present, 
then  the  deputy  may  be  served :  and  if  the  deputy  have  no  de- 
puty, then  in  tne  absence  of  the  deputy,  service  may  be  on  the 
turnkey,  or  may  be  left  at  the  gaol,  for  it  is  the  duty  of  the  go- 
vernor to  leave  some  person  in  his  place.  But  if  the  gaoler  be  in 
the  gaol  and  accessible,  the  demand  must  be  made  on  him ;  if  he 
be  not  accessible,  it  may  be  on  the  deputy.  And  at  all  events, 
the  demand  should  be  served  in  such  a  way  that  the  person  to 
whom  it  was  delivered  should  understand  its  nature ;  and  where 
the  principal  is  (as  in  this  case  he  was)  within  the  gaol,  some  pains 
should  be  taken  that  it  should  come  to  his  hands.  Hunitey  v. 
Luscombe,  M.  4-2.  G.  3.  2  Bos.  Sf  Pull.  530. 

By  §  3.,  the  writ  is  to  be  marked.  Per  staiutum  tricesimo  prima 
Caroli  secundi  reps^  and  to  be  signed  by  the  person  awarding  the 
same ;  and  out  of  term  time,  the  application  for  the  writ  is  to  be 
made  in  writing  by  the  prisoner  or  any  person  for  him,  attested  and 
subscribed  by  two  witnesses  who  were  present  at  the  delivery 
thereof  to  the  lord  chancellor  or  one  of  the  judges  ;  and  a  copy 
of  the  warrant  of  commitment  shall  be  produced  before  them, 
or  oath  made  that  such  copy  was  denied. 
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UpoD  sach   application,    the   lord  chancellor    or   judges    re«  To  bt  Awarded 
spectively  shall  award  a  habeas  corpus  under  the  seal  of  their  immtdiati. 
coart,  Reeled  to  the  officer  or  keeper,  returnable  immediath 

By  §  10,  if,   on  such  application,  in  vacation  time,  the  lord   Dcnid  of 
cbanceiior,  or  any  of  the  judges,  on  view  of  the  warrant  of  com-  writ, 
mttmeot,  Ac^  deny  any  writ  of  habeas  corpus  by  that  act  required   P«Mh7« 
to  be  gfaoted,  they  shall  forfeit  500^.  to  the  prisoner  or  party 
grieredM 

i4h  Bat  if  any  person  had  wilfully  neglected  by  the  space  of  LKbci. 
two  terms  to  apply  for  his  enlargement,  he  shall  not  have  a  habeas 
corpus  granted  in  the  vacation. 

}  2.  And  the  charges  of  bringing  the  prisoner  shall  be  ascer*   Cbwfit  of 
tained  by  the  judge  or  court  that  awarded  the  writ,  and  indorsed  remofaL 
thereon,  not  exceeding  I2d,  a.  mile. 

The  writ  shall  be  served  on  the  keeper,  or  left  at  the  gaol  with 
any  of  the  under  officers ;  and  the  charges  so  indorsed  shall  be 
paid  or  tendered  to  him,  and  the  prisoner  shall  give  bond  to  pay 
the  cbaiges  of  carrying  him  back,  if  he  shall  be  remanded,  and 
that  he  will  not  make  any  escape  by  the  way.     Ibid, 

This  done,  the  officer  shall,  within   three  days  after  service  Time  of 
(if  it  be  within  twenty  miles),  return  the  writ  and  bring  the  body^  remotal. 
and  shall  then  likewise  certify  the  true  cause  of  the  imprisonment ; 
if  above  twenty  miles  and  less  than  a  hundred,  then  within  ten 
da3rs;  if  above  a  hundred,  then  within  twenty  days;  on  like  pain 
as  before,  §  5*  supra.     Ibid. 

(  18.  But  after  the  assizes  are  proclaimed  for  the  county  where 
the  prisoner  is  detained,  he  shall  not  be  removed,  but  before  the 
judge  of  assize. 

§  S.  If  it  shall  appear  to  the  said  lord  chancellor  or  judges  Ifdeuinerbe 
that  the  prisoner  is  detained  on  a  legal  process,  order,  or  warrant,  legal, 
oat  of  some  court  that  hath  jurisdiction  of  criminal  matters,  or 
by  warrant  of  a  judge  or  justice  of  the  peace  for  matters,  for 
which  by  law  he  is  not  bailable ;  in  such  case  the  prisoner  shall 
not  be  discharged. 

And  if  he  shall  be  discharged,  he  shall  thereupon  enter  into 
recognizance  to  appear  on  his  trial ;  and  the  writ  and  return 
thereof  and  recognizance  shall  be  certified  into  the  court  where 
the  trial  must  be.    Ibid, 

§  8.  But  persons  charged  in  debt,  or  other  action,  or  with  pro- 
cess in  any  civil  cause,  after  their  discharge  for  a  criminal  offence, 
shall  be  kept  in  custody  for  such  other  suit. 

I  6.  And  persons  so  set  at  large  shall  not  be  recommitted  for 
the  same  offence,  unless  by  order  of  court,  on  pain  of  500/.  to  the 
party  grieved. 

This  is  a  remedial  act,  and  indeed  the  most  highly  remedial  act  Statute  rc- 
which  stands  upon  the  statute  book.     But  in  respect  to  the  penal  ™*^^« 
part,  the  most  remedial  act  may  contain  penal   clauses.     Per 
Chambre  J.  2  Bos.  Sf  Pull.  5S9. 

Two  things  I  shall  observe  upon  this  statute  :  — 

1.  That  although  the  constable,  by  his  own  authority,  without  Party  may  be 
any  warrant  of  commitment,  may  carry  offenders  to  gaol,  and  this  bailed,  unlesa 
was  the  method  of  securing  prisoners  before  there  were  any  jus-  there  be  warrant 
tices  of  the  peace,  yet,  since  the  institution  of  the  office  of  justices  ^  comnntment. 
of  the  peace,  it  is  better  that  they  be  carried  before  a  justice,  to 
be  sent   by  him  to  gaol  by  warrant  of  commitment ;  otherwise 

F  3 


70 


Warrant  must 
specify  the  na- 
ture of  the 
treason  or 
felony. 


Court  of  K.  B. 
may  bail  in  all 
cases. 


Warrant  of 

commitment 

informal. 


Rule  by  K.  B. 
for  bailment  by 
a  magistrate. 


43  G.  3.  c.  14a 
Any  judge  of 
the  courts  at 
Westminster 
may  award  a 
writ  of  habetu 
corpus  for 
bringing  up 
prisonen  for 
trial  or  examin- 
ation before 
courta-martial« 
commissionen 
ofbankrupt,&c. 


TSail  {By  Writ  of  Habeas  Corpus).    [Criminal 

they  have  a  right  to  be  bailed  upon  this  act,  whatever  the  offence 
may  be.         ' 

2.  That  the  warrant  of  commitment  ought  to  set  forth  the  cause 
specially ;  that  is  to  say,  not  for  treason,  or  felony  in  general,  but 
treason  ybr  counterfeiting  the  king's  coin^  or  felony,ybr  stealing  the 
goods  of  such  an  one  of  such  a  value,  and  the  like;  that  so  the  court 
may  judge  thereupon,  whether  or  not  the  offence  be  such  for  which 
a  prisoner  ought  to  be  admitted  to  bail. 

The  court  of  king's  bench  (or  any  judge  thereof  in  time  of  vaca- 
tion) may  bail  for  any  crime  whatsoever,  be  it  treason,  murder,  or 
any  other  offence,  according  to  the  circumstances  of  the  case. 
45  Bla.  Com.  299.  2  Havo.  c.  15.  J  77. 

This  court  (K.  B.)  has  undoubtedly  a  discretionary  power  to 
bail  in  all  cases  whatsoever.  Per  Ld.  Mansfield  C.  J.,  RudeTs  case, 
1  Cotop.  333. 

A  warrant  of  commitment  for  felony  must  contain  the  species 
of  felony.     Vide  per  Pratt  C.  J.,   2  fVils.  158. 

But  although  a  warrant  of  commitment  be  defective  or  informal, 
et,  if  upon  the  depositions  returned,  the  court  see  that  a  felony 
as  been  committed,  and  that  there  is  reasonable  ground  of  charge 
against  a  prisoner,  they  will  not  bail,  but  remand  him.  i?.  ▼• 
Marks  and  others^  8  East,  157.     i2.  v.  Horner,  Cald.  295.  S.  P. 

Where  it  appears  to  the  court  of  K.  B.  that  a  prisoner  ought  Co 
be  bailed  for  felony,  if  he  be  unable  to  defray  the  expences  of 
being  brought  to  Westminster  for  that  purpose,  they  will  grant  a 
rule  to  shew  cause  why  he  should  not  be  bailed  by  a  magistrate 
in  the  country,  with  a  certiorari  to  return  the  depositions  before 
them.  R.  v.  Jones,  M.  58  Geo.  3.  \  B.8f  A.  209.  N.  B.  This 
was  a  case  of  manslaughter.  The  rule  was  afterwards  made  ab- 
solute. 

By  Stat.  43  Geo.  3.  c.  140.,  after  reciting  that  <<  Whereas  writs 
of  habeas  corpus  have  been  frequently  awarded  by  the  judges  of 
H.  M/s  courts  of  record  at  Westminster,  for  bringing  persons  de- 
tained in  custody  under  civil  or  criminal  process  before  magis- 
trates or  courts  of  record,  as  well  for  trial  as  for  examination, 
touching  matters  depending  before  such  magistrates  or  courts 
respectively  (a) :  but  doubts  have  arisen  whether  such  judges  have 
power  to  award  writs  of  habeas  corpus  for  bringing  persons  de- 


I 


(a)  The  court  of  K.  B.  will  grant  a  habeas  corpus  to  the  Warden  of  the  Fleet 
to  take  the  body  of  a  debtor  confined  there  before  a  magistrate,  to  be  examined 
from  time  to  time  respecting  a  charge  of  felony  or  misdemeanor.  Ex  parte  GfiffUks, 
£,  1 822.  5  Bi  A.  730.  ChiUy  moved  for  a  writ  of  habeas  corpus  to  be  directed 
o  the  Warden  of  the  Fleet,  commanding  liim  to  carry  the  body  of  G*  before  tbe 
Lord  Mayor  or  some  other  justice  of  the  dty  of  Ltmdan,  at  the  Mansion  House, 
there  from  day  to  day  to  be  examined  touching  a  charge  of  felony  and  misde^ 
meanor.  It  appeared  that  a  warrant  had  been  obtained  from  the  Lord  Mayor 
against  G.,  who  had  been  a  master  of  a  ship,  for  the  purpose  of  proceeding  to 
convict  him  of  the  offence  of  refusing  to  deliver  up  the  certificate  of  legtstiT, 
pursuant  to  the  stat.  34  6.  3.  c.  68.  §  18.  (see  now  3  &  4  IT.  4.  c.  55.  ^O^pf ) 
and  in  order  to  enable  the  owner  to  obtain  a  registry  de  novo  of  tbe  ship,  if  neces- 
sary. 6.  being,  however,  at  thb  time  a  prisoner  in  the  Fleet  for  debt,  there  was 
no  power  of  taking  him  under  the  warrant,  (see  R»  v.  Woodham,  Stra,  828. )  unless 
the  Court  granted  this  writ.  The  Court  thought  it  a  proper  case  for  their  inter- 
ference,  and  thereupon  directed  the  writ  to  issue. 
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tained  as  aforesaid  before  courts  martial,  commissioners  of  bank- 
rupt, commissioners   for   auditing  the  public  accounts,  or  other 
commissioners  acting  under  commission  or  warrant  from  H.  M. ; 
and  whereas  it  is  expedient  to  make  provision  for  bringing  pri- 
soners before  such  courts  martial  or  commissioners  for  the  purposes 
herein-before  mentioned,  enacts,  that  any  judge  of  the  courts  at 
Westmimsier  may  award  a  writ  of  habeas  corpus  to  bring  any  pri- 
soner, m  any  gaol  in  En^land^  before  a  court-martial,  commis- 
sioners of  bankrupt,  commissioners  for  auditing  the  public  accounts, 
or  other  commissioners  acting  by  virtue  of  any  commission  or 
warrant  from  H.  M.,  in   like  manner  as  they  award  such  writs 
to  bring  persons  detained  in  gaol  before  magistrates  or  courts  of 
record. 

By  Stat.  44  Geo.  3.  c.  102.,  any  judge  of  the  courts  of  K.  B.  or  44  G.  s.  c  102. 
C.  P.  of  England  and  Ireland  respectively,  or  any  baron  of  the   Any  judge  of 
court  of  exchequer  of  the  degree  of  the  coif  in  Englands  or  any  *^  superior 
justice  of  O.  and  T.  or  gaol  delivery,  being  such  judge  or  baron  J^J**'^^i"*j 
aforesaid,  may,  at  his  discretion,  award  a  writ  of  habeas  corpus,  tnaymwtJd  *" 


writs 


for  bringing  any  prisoner  detained  in  any  gaol  or  prison  before  any  ^thabeat  corpus 
of  the  said  courts,  or  any  sitting  of  nisi  prius^  or  before  any  other  for  bringing 
court  of  record,  to  be  there  examined  as  a  witness,  and  to  testify  P"»oners  before 
the  truth  before  such  courts,  or  any  other  grand,  petit,  or  other  f?^"*^*^*^ 
jury,  in  any  causes  or  matters,  civil  or  criminal,  whatsoever,  which  ^  witne»w" 
now  are  or  hereafter  shall  be  depending,  or  to  be  inquired  into  or 
determined  in  any  of  the  said  courts. 

The  privileges  of  the  famous  act  of  habeas  corpus  before  men- 
tioned, which  (as  De  Lolnie,  p.  19L,  observes)  '<is  considered  in 
England  as  the  second  great  charter,  and  has  extinguished  all  the 
resources  of  oppression,"  have  been  still  further  extended  by  stat. 
56  Geo.S.  c*  100.  intituled  **  An  act  for  more  effectually  securing  56  G.3.  c.ioo. 
the  liberty  of  the  subject,"  which,  afcer  reciting  that  **  whereas  the 
writ  of  habeas  corpus  hath  been  found  by  experience  to  be  an  ex- 

{>editious  and  efiectual  method  of  restoring  any  person  to  his 
iberty,  who  hath  been  unjustly  deprived  thereof:  and  whereas 
exten«ling  the  remedy  of  such  writ,  and  enforcing  obedience  there- 
anto,  and  preventing  delays  in  the  execution  thereof,  will  be  ad- 
vantageous to  the  public :  and  whereas  the  provisions  made  by  an 
act  passed  in  England  in  the  thirty-first  year  of  king  Charles  the 
Second,  intitulecT  "  An  act  for  the  belter  securing  the  liberty  of  the 
subject,  andjbr  prevention  of  imprisonment  beyond  the  seas,*  and 
also  by  an  act  passed  in  Ireland  in  the  twenty-first  and  twenty- 
second  years  of  his  present  Majesty,  intituled  '  An  act  for  better 
securing  the  liberty  of  the  subject,  only  extend  to  cases  of  commit- 
ment or  detainer  for  criminal  or  supposed  criminal  matter ;"  it  is 
enacted,  **  that  where  any  person  shall  be  confined  or  restrained  ^s  to  persons 
of  his  or  her  liberty  (otherwise  than  for  some  criminal  or  supposed  'f**".*.?***  °^ 
criminal  matter,  and  except  persons  imprisoned  for  debt  or  by  pro-  otherwiw'th'an 
cess  in  any  civil  suit)  within  that  part  of  G.  B.  called  England,  f^,  criminal 
dominion  of  WaleSy  or  town  of  Berxoick-upon-Tweed,  or  the  isles  matters  or  by 
of  Jersey,  Guernsey,  or  Man,  it  shall  and  may  be  lawful  for  any  process  in  civil 
one  of  the  barons  of  the  exchequer,  of  the  degree  of  the  coif,  as  '"^^ 
well  as  for  any  one  of  the  justices  of  one  bench  or  the  other ; 
and  where  any  person  shall  be  so  confined  in  Ireland,  it  shall  and 
may  be  lawful  for  any  one  of  the  barons  of  the  exchequer,  or  of 
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56  G.  3.  c.  100. 


Non-obedience 
to  such  writ  to 
be  a  contempt 
of  court,  and 
punishable 
accordingly. 


Judges  may 
make  writs  of 
habeas  corpus 
issued  in  vaca- 
tion, returnable 
in  court  in  the 
next  term,  in 
certain  cases. 


Courts  to  make 
writs  issued  in 
term,  return, 
able  in  vacation. 
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the  justices  of  one  bench  or  the  other  in  Ireland,  and  thej  are 
hereby  required,  upon  complaint  made  to  them  by  or  on  the  behair 
of  the  person  so  confined  or  restrained,  if  it  shall  appear  by  affi- 
davit or  affirmation  (in  cases  where  by  law  an  affirmation  is  allowed) 
that  there  is  a  probable  and  reasonable  ground  for  such  complaint^ 
to  award  in  vacation  time  a  writ  of  habeas  corpus  ad  suhjiciendunt^ 
under  the  seal  of  such  court,  whereof  he  or  they  shall  then  be 
judges  or  one  of  the  judges,  to  be  directed  to  the  person  or  per- 
sons  in  whose  custody  or  power  the  party  so  confined  or  restrained 
shall  be,  returnable  immediately  before  the  person  so  awarding 
the  same,  or  before  any  other  judge  of  the  court  under  the  seal 
of  which  the  said  writ  issued." 

§  2.  enacts,  *<  that  if  the  person  or  persons  to  whom  any  writ 
of  habeas  corpus  shall  be  directed  according  to  the  provision  of 
this  act,  upon  service  of  such  writ,  either  by  the  actual  delivery 
thereof  to  him,  her,  or  them,  or  by  leaving  the  same  at  the  place- 
where  the  party  shall  be  confined  or  restrained,  with  any  servant 
or  agent  of  the  person  or  persons  so  confining  or  restraining,  shall 
wilfully  neglect  or  refuse  to  make  a  return  or  pay  obedience 
thereto,  hei  she,  or  they  shall  be  deemed  guilty  of  a  contempt  of 
the  court,  under  the  seal  whereof  such  writ  shall  have  issued  ;  and 
it  shall  be  lawful  to  and  for  the  said  justice  or  baron,  before  whom 
such  writ  shall  be  returnable,  upon  proof  made  by  affidavit  of 
wilful  disobedience  of  the  said  writ,  to  issue  a  warrant  under  his 
hand  and  seal,  for  the  apprehending  and  bringing  before  him,  or 
before  some  other  justice  or  baron  of  the  same  court,  the  person  or 
persons  so  wilfully  disobeying  the  said  writ,  in  order  to  his,  her, 
or  their  being  bound  to  the  king's  majesty,  with  two  sufficient 
sureties,  in  such  sum  as  in  the  warrant  shall  be  expressed,  with 
condition  to  appear  In  the  court  of  which  the  said  justice  or  baroa 
is  a  judge,  at  a  day  in  the  ensuing  term  to  be  mentioned  in  the 
said  warrant,  to  answer  the  matter  of  contempt  with  which  he,  she» 
or  they  are  charged ;  and  in  case  of  neglect  or  refusal  to  become 
bound  as  aforesaid,  it  shall  be  lawful  for  such  justice  or  baron  to 
commit  such  person  or  persons  so  neglecting  or  refusing  to  the 
jail  or  prison  of  the  court  of  which  such  justice  or  baron  shall  be 
a  judge,  there  to  remain  until  he,  she,  or  they  shall  have  become 
bound  as  aforesaid,  or  shall  be  discharged  by  order  of  the  court 
in  term  time,  or  by  order  of  one  of  the  justices  or  barons  of  the 
court  in  vacation ;  and  the  recognizance  or  recognizances  to  be 
taken  thereupon  shall  be  returned  and  filed  in  the  same  court,  and 
shall  continue  in  force  until  the  matter  of  such  contempt  shall 
have  been  heard  and  determined,  unless  sooner  ordered  by  the 
court  to  be  discharged  :  provided,  that  if  such  writ  shall  be  awarded 
so  late  in  the  vacation  by  any  one  of  the  said  justices  or  baronSf 
that,  in  his  opinion,  obedience  thereto  cannot  be  conveniently 
paid  during  such  vacation,  the  same  shall  and  may,  at  his  discre- 
tion, be  made  returnable  in  the  court  of  which  the  said  justice  or 
baron  shall  be  a  justice  or  baron,  at  a  day  certain  in  the  next 
term ;  and  the  said  court  shall  and  may  proceed  thereupon,  and 
award  process  of  contempt  in  case  of  disobedience  thereto,  in  like 
manner  as  upon  disobedience  to  any  writ  originally  awarded  by 
the  said  court :  provided  also,  that  if  such  writ  shall  be  awarded 
by  the  court  of  king's  bench,  or  the  court  of  common  pleas,  or 
court  of  exchequer,  in  the  said  countries  respectively,  which  last* 
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mentioned  court  shall  have  like  power  to  award  such  writs  as  the  56  G.S.  c  loo. 

respeciiTe  courts  of  king's  bench  and  common  pleas  in  each  of  the 

saia  countries  now  have,  in  term,  but  so  late  that^^in  the  judgment 

of  the  court,  obedience  thereto  cannot  be  conveniently  paid  durine 

such  term,  the  same  shall  and  may,  at  the  discretion  of  the  said 

court,  be  made  returnable  at  a  day  certain  in  the  then  next  vaca* 

tion,  before  any  justice  or  baron  of  the  degree  of  the  coif,  or  if  in 

Iniamd^  before  any  jusdce  or  baron  of  the  same  court,  who  shall 

and  may  proceed  thereupon,  in  such  manner  as  by  this  act  is 

directed  concerning  writs  issuing  in  and  made  returnable  during 

the  TacatioD." 

§  3.  enacts,  *'  that  in  all  cases   provided   for  bv  this  act,  a]«  Judgts  to  in- 
though  the  return  to  any  writ  of  habeas  corpus  shall  be  good  and  quire  into  the 
sufficient  in  law,  it  shall  be  lawful  for  the  justice  or  baron,  before  ^'^^^ot  facts 
whom  such  writ  may  be  returnable,  to  proceed  to  examine  into  **^|I!^J"^  '^ 
the  truth  of  the  facts  set  forth  in  such  return,  bv  affidavit  or  by  da^jt.'   ^ 
afiirmation  (in  cases  where  an  affirmation  is  allowed  by  law),  and  to 
do  therein  as  to  justice  shall  appertain ;  and  if  such  writ  shall  be  Judge  to  bail 
returned  before  any  one  of  the  said  justices  or  barons,  and  it  <«  recogniaance 
shall  appear  doubtful  to  him,  on  such  examination,  whether  the  ^  *^^^  ^^ 
material  facts  set  forth  in  the  said  return,  or  any  of  them,  be  true         '     * 
or  not ;  in  such  case  it  shall  and  may  be  lawful  for  the  said  justice 
or  baron  to  let  to  bail  the  said  person  so  confined  or  restrained, 
upon  his  or  her  entering  into  a  recognizance  with  one  or  more 
sureties,  or,  in  case  of  infancy  or  coverture,  or  other  disability, 
upon  security  by  recognizance,  in  a  reasonable  sum,  to  appear  m 
the  court  of  which  the  said  justice  or  baron  shall  be  a  justice  or 
baron,  upon  a  day  certain  in  the  term  following,  and  so  from  day 
to  day  as  the  court  shall  require,  and  to  abide  such  order  as  the 
<:oort  shall  make  in  and  concerning  the  premises ;  and  such  justice 
or  baron  shall  transmit  into  the  same  court  the  said  writ  and  return, 
together  with  such  recognizance,  affidavits,  and  affirmations ;  and 
thereupon  it  shall  be  lawful  for  the  said  court  to  proceed  to 
examine  into  the  truth  of  the  facts  set  forth  in  the  return,  in  a 
summary  way,  by  affidavit  or  affirmation  (in  cases  where  by  law 
affirmation  is  allowed),  and  to  order  and  determine  touching  the 
discharging,  bailing,  or  remanding  the  party." 

§  4.  enacts,  *^  that  the  like  proceeding  may  be  had  in  the  court  Court  may  con- 
fer controverting  the  truth  of  the  return  to  any  such  writ  of  habeas  trovert  the  truth 
corpus,  awarded  as  aforesaid,  although  such  writ  shall  be  awarded  of  the  return. 
by  the  said  court  itself,  or  be  returnable  therein." 

§  5*  enacts,  **  that  a  writ  of  habeas  corpus,  according  to  the  writ  may  run 
true  intent  and  meaning  of  this  act,  may  be  directed  and  run  into  into  counties 
any  county  palatine  or  cinque  port,  or  any  other  privileged  place  palatine,  cinque 
within  that  part  of  G.  B.  called  England,  dominion  of  Wales,  and  ^^"^^"^ 
town  of  Berwick-upon-Tweed,  and  the  isles  of  Jersey,  Guernsey,  ^^^^  **** 
and  Man,  respectively;  and  also  into  any  port,  harbour,  road, 
creek,  or  bay,  upon  the  coast  of  England  or  Wales,  although  the 
same  should  lie  out  of  the  body  of  any  county  ;  and  if  such  writ 
shall  issue  in  Ireland,  the  same  may  be  directed  and  run  into  any 
port,  harbour,  road,  creek  or  bay,  although  the  same  should  not 
be  in  the  body  of  any  county ;  any  law  or  usage  to  the  contrary 
in  anywise  notwithstanding." 

§  6.  enacts,  "  that  the  several  provisions   made  in  this  act,  proTisioni  of 
touching  the  making  writs  of  habeas  corpus  issuing  in  time  of  thia  act  respect- 
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5Q  G.  3.  c.  100.    vacation,  returnable  into  the  said  courts,  or  for  making  such  writs 

awarded  in  term  time,  returnable  in  vacation,  as  the  cases  may 

ing  return  of  respectively  happen,  and  also  for  making  wilful  disobedience 
writs,  <^*^  thereto  a  contempt  of  the  court,  and  for  issuing  warrants  to  ap- 
&c"tobe^tp-'  prehend  and  bring  before  the  said  justices  or  barons,  or  any  of 
plicable  to  all  them,  any  person  or  persons  wilfully  disobeying  any  such  writ  ; 
cases  within  and  in  case  of  neglect  or  refusal  to  become  bound  as  aforesaid,  for 
31  C.  2.  c.  2.      committing  the  person  or  persons  so  neglecting  or  refusing  to  jail 

as  aforesaid,  respecting  the  recognizances  to  be  taken  as  aforesaid, 
and  the  proceeding  or  proceedings  thereon,  shall  extend  to  all 
writs  of  habeas  corpus  awarded  in  pursuance  of  the  said  act,  passed 
in  England  \n  the  thirty-first  year  of  the  reign  of  king  Charles  the 
Second,  or  of  the  said  act  passed  in  Ireland  in  the  twenty-first 
and  twenty-second  years  of  his  present  majesty,  and  hereinbefore 
recited,  in  as  ample  and  beneficial  a  manner  as  if  such  writs  and 
the  said  cases  arising  thereon  had  been  herein-before  specially 
named  and  provided  for  respectively." 

'  VIII.  aclinDtoleDgmg  Bail  in  anotger  ^an'0  j^amr* 

Fraudulently  '  By  1  fF. 4.  c.^.  $  11.,  if  any  person  shall,  before  any  court, 
acknowledging  judge,  or  Other  person  lawfully  authorized  to  take  any  recogniz- 
any  recogniz-  jmcg  Qf  bajj^  acknowledge  any  recognizance  or  bail  in  the  name  of 
ance  or  bail.       ^^j^y  Q^^^g^  person  not  privy  or  consenting  to  the  same,  whether 

such  recognizance  or  bail,  m  either  case,  be  or  be  not  filed,  he  shall 

be  guilty  of  felony,  and  liable,  at  the  discretion  of  the  court,  to  be 

Transportation    transported  for  life,  or  for  any  term  not  less  than  seven  years,  or 

for  life,  &c.        jq  be  imprisoned  for  any  term  not  exceeding  four  years,  nor  less 

than  two  years.    See  tit.  JForser;* 

Form  of  Bail. 

Westmorland.    TIE  it  remembered,  that  on  the day  of 

in  the  —  year  of  the  reign  of 

■    '   '  A.  O.  of  yeoman,  A.  B.  of  .    ■  yeoman,  and 

B.  B.  of  yeoman,  came  before  us  John  Moore,  esquire,  and 

Richard  Burn,  doctor  of  latos,  ttvo  of  his  majesty* s  justices  of  the 
peace  in  and  for  the  said  county,  one  xvhereof  is  of  the  quorum,  and 
severally  acknotoledged  themselves  to  owe  to  our  said  lord  the  kingf 
that  is  to  say,  the  said  A.  O.  20/.  and  the  said  A.  B.  and  B.  B.  10^. 
each,  to  be  respectively  levied  of  their  lands  and  tenements,  goods 
and  chattels,  if  the  saia  A.  O.  shall  make  default  in  the  performance 
of  the  condition  indorsed  [or  underwritten^* 
John  Moore, 
Richard  Burn. 

The  condition  of  this  recognizance  is  such,  that  if  the  within 
[^above2  bound  A.  O.  shall  personally  appear  before  the  justices  of 
our  sovereign  lord  the  king  assigned  to  keep  the  peace  within  the  said 
county,  and  likewise  to  hear  and  determine  divers  Jelonies,  trespasses^ 
and  other  misdemeanors  in  the  said  county  committed,  at  the  next 
general  quarter  sessions  of  the  peace  [or,  before  his  majesty's  justices 
of  gaol  delivery t  at  the  next  general  gaol  delivery"]  to  he  holden  in 
and  for  the  said  county,  then  and  there  to  answer  to  our  said  sove- 
reign lord  the  king,  for  and  concerning  the  folonious  taking  and 
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stealing  of-  the  properiu  of  A.M.  of  yeoman,  toith 

the  suMpidon  tohereof  the  said  A.  O.  stands  charged  before  us  the 

usid  justices^  and  to  do  and  receive  what  shall  by  the  court  be  then 

and  there  enjoined  him^  and  shall  not  depart  the  court  taithout 

licence^  then  the  above  [within'}  written  recognizance  shall  be  void* 

Or  if  the  Party  is  in  Prison,  and  so  absent.  Lord  Hale  says, 
this  is  the  true  Form  from  Lambard. 

Westmorland.    J5^  ^  remembered^  that  on  the  day  of 

in  the year  of  the  reign  of 

'  before  us  John  Moore,  esquire,  and  Richard  Bum,  doctor 

of  lams,  two  of  the  justices  of  our  said  lord  the  king,  assigned  to 
keep  the  peace  within  the  said  county,  and  one  of  us  of  the  quorum, 
at  Grimeflhill  in  the  said  county,  did  come  A.  B.  and  B.B.  q/ 
in  the  said  county,  yeomen,  ana  took  in  bail  until  the  next  gaol  deli' 
very  to  be  holden  in  the  said  county,  one  A.  O.  qf^-^^labourer, 
taken  and  detained  in  prison  for  suspicion  of  a  certain  felony  in 

stealing  the  property  of and  took  upon  themselves  each 

of  the  said  A.  B.  and  B.  6,,  under  the  penalty  of  20/.  of  good  and 
tawfid  money  of  Great  Britain,  of  the  goods  and  chattels,  lands  and 
tenements  of  tnem  and  each  of  them,  to  the  use  of  our  said  lord  the 
king,  his  heirs  and  successors,  to  be  levied,  if  the  said  A.  O.  shall  not 
personally  appear  at  the  said  next  gaol  delivery,  before  the  Justices 
of  our  said  lord  the  king,  assigned  to  deliver  the  said  gaol,  to  stand 
to  right  concerning  the  felony  aforesaid,  according  to  the  law  and 
custom  of  England.     Given  under  our  seeds,  &c. 

[^Bat  the  s^  need  not  be,  for  they  are  judges  of  record ;  only 
it  may  be  barely  subscribed  by  them :  or  tnus,] 
Taken  and  acknowledged  the  day  and 
year  above  written,  before  us  the 
abooesaid 
John  Moore, 
Richard  Bum. 

And  hereupon  a  Warrant  issues  for  his  Deliverance,  thus  :-^ 

Westmorland.    J[^^^  MOORE,  esquire,  and  Richard  Bum, 

doctor  of  laws,  two  of  the  justices  of  and 

one  of  us  of  the  quorum,  to  the  keeper  of  his  majesty  s  gaol  at 

in  the  said  county,  greeting.     Forasmuch  as  A.  O.  of •  /a- 

bourer,  hath  before  us  found  sufficient  sureties  to  appear  before  the 

justices  of  gacf  delivery  at  the  next  general  gaol  delivery  to  be  holden 

in  the  said  county,  to  answer  to  such  things  as  shall  oe  then  on  the 

behalf  of  our  said  sovereign  lord  objected  against  him^  and  namely, 

to  the  felonious  taking  of  (for  the  suspicion  whereof  he  was 

taken  and  committed  to  your  said  gaol ) ;  We  command  you  on  the 

behalf  our  said  sovereign  lord,  that  if  the  said  A,0.  do  remain  in 

your  said  gaol  for  the  said  cause,  and  for  none  other,  then  youfor^ 

bear  to  detain  him  any  longer,  but  that  you  deliver  him  thence,  and 

suffer  him  to  go  at  large,  and  that  upon  the  pain  that  will  thereon 

ensue.     Given  under  our  seals  at  Orton  in  the  said  county,  the 

'  day  of  in  the  year  — — ^ . 

Lord  Hale  says,  the  advantage  of  this  latter  kind  of  bail  is  this ; 

that  It  is  not  only  a  recognizance  in  a  sum  certain,  but  also  a  real 
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bail,  and  they  are  his  keepers,  and  may  be  punished  by  fine  beyond 
the  sum  mentioned  in  the  recognizance,  if  there  be  cause;  and 
may  reseize  him  if  they  doubt  his  escape,  and  have  him  committed^ 
ana  so  be  discharged  of  the  recognizance.   2  HalCf  127. 

Banfe  i^ott0,  &c.    See  iiarrenp. 


[22  H.  8.  c.  1 1.  *-  42  G.  3.  c.  32.— 7  &  8  G.  4.  c.  30.] 


22  H.  8.  c.  11. 
Powdike. 


"DY  Stat.  22  H.  8.  c.  11.,  every  perverse  and  malicious  person  cut* 
ting  down  and  breaking  up  of  any  part  of  the  dike  called  New 
Potvdike  in  Marshland^  in  the  county  of  Norfolk^  and  the  broken 
dike  called  Old  Field  Dike,  by  Marshland,  in  the  isle  of  Ely^  or 
any  other  bank  being  parcel  of  the  rind  and  uppermost  part  of  the 
said  country  of  Marshland,  made  for  the  defence  and  salvation  of 
the  said  country  of  Marshland,  shall  be  adjudged  guilty  of  felony. 
And  the  sessions  may  determine  the  same. 

42  G.  3.  c.  32.  ^y  ^^^*  ^^  ^*  ^'  ^*  ^^->  which  is  intituled,  "  An  act  to  enable 
Banks,  &c.  H.  M.  to  grant  certain  parcels  of  land,  situate  between  Great 
near  Plymouth.  Prince  Rock  and  the  village  of  Crab  Tree,  called  Toihill  Bay  Bank^ 

and  Lipson  Bay,  near  to  the  borough  of  Plymouth^  in  the  county 
of  Devon^  to  certain  persons  therein  named,  tor  the  purpose  of  em- 
banking and  preserving  the  same  from  the  sea,"  it  is  enacted*  §  46., 
**  that  if  any  person  or  persons  shall  wilfully  and  maliciously 
break,  throw  down,  damage,  or  destroy  any  of  the  banks,  mounds, 
dams,  or  other  works  to  be  erected  or  made  by  virtue  of  this  act, 
every  such  person  shall  be  deemed  guilty  of  felony,  and  shall,  on 
being  lawfully  convicted  thereof,  be  subject  to  the  like  pains  and 
penalties  as  in  cases  of  felony ;  and  the  court  by  or  before  whom 
such  person  shall  be  tried  and  convicted  shall  have  power  and 
authority  to  cause  such  person  to  be  punished  in  like  manner  as 
felons  are  directed  to  be  punished  by  the  laws  and  statutes  of  this 
realm,  or,  in  mitigation  of  such  punishment,  such  court  may  award 
such  sentence  as  the  law  directs  in  cases  of  petty  larceny."  Satis- 
faction (§  47.)  shall  also  be  made  upon  damaging  works. 

As  to  destroying  bent  on  the  north-west  coasU  of  England^  see 
tit.  wtnu 

Dertroying  may       %  7  &  8  G.  4.  c.  SO,  §  12.,  "  if  any  pergon  shall  unlawfully  and 

JTw^S™  «    T^T""^^^  '"*!^  ^""^  *"■  «="*  «*«'»'»  ^ny  ««a  bank  or  sea  wil,  or 
hZ^Z^'  ^^".^^^  "  ^"'J  «[  any  river,  canal,  or  marsh,  whereby  any  lands 

shall  be  overflowed  or  damaged,  or  shall  be  in  danger  of  beine  so, 
or  thai  unlawfully  and  maliciously  throw  down,  level,  or  other* 
wise  destroy  any  Jock,  sluice,  floodgate,  or  other  work  on  any 
navigable  river  or  canal,  every  such  offender  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
Pun.*„....       uo„  »f  rtie  court  to  be  transported  beyond  the  seas  for  Hfe.  or  for 

f^V^  »         V    *''/°  *®'*"  y*""»  «'  to  l>e  imprisoned  for  any 
term  not  exceeding  four  years;  and,  if  a  male,  to  be  once  tW 

ao  iradfint  Z  r"*''-y  '"'PP^  Cf  *"«  court  shTs'oTh'k 
pt),  in  addition  to  such  imprisonment;  and  if  any  person  shall  un- 
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lavfEiUj  and  iiiAlicjoiislv  cut  off,  draw  up,  or  remove  anj  piles.   Removing  the 
chalk,  or  other  materials  fixed  in  the  ground  and  used  for  secur-  piles  of  eny  sea 
ing  aay  sea  bank  or  sea  wall,  or  the  bank  or  wall  of  any  river,  bank, &c.,  or 
canal,  est  marsh,  or  shall  unlawfully  and  maliciously  open  or  draw  4^^  ^^  ^. 
up  any  flood-gate,  or  do  any  other  injury  or  mischief  to  any  navi-  ^!^^na!^ 
gable  river  or  canal,  with  intent  and  so  as  thereby  to  obstruct  or  vig«tion  of  a 
prevent  the  carrying  on,  completing,  or  maintaining  the  navigation  river  or  canal. 
thereof,  every  such  offender  shall  be  guilty  of  felony,  and,  being   Felony. 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  Punishment 
be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years ;  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if 
the  court  shall  so  think  fit),  in  addition  to  such  imprisonment*" 


Bankrupt* 

In  what  cases  he  may  be  liable  criminally. 

^Y  6  G*4.  €•  16.  §99.,  any  bankrupt  who  shall,  in  any  examin-  6  0.4.  c  16. 

ation  before  the  commissioners,  or  in  any  affidtavit,  Ac.  wilfully  False  oath, 
and  corruptly  svrear  falsely,  shall  suffer  the  pains  and  penalties  of  P^^j"'!* 
wilful  and  corrupt  perjury ;  and  the  same  of  the  affirmation  of 
Quakers. 

By  §  112.,  if  any  bankrupt  shall  not  within  the  time  there  pre-  Notsunen- 
scribed  surrender  himself  to  the  commissioners,  and  sign  or  sub-  dering,  &c., 
scribe  such  surrender,  and  submit  to  be  examined  before  them,  or  concealing  or 
if  such  bankrupt  on  such  examination  shall  not  discover  all  his  ^°'^*s^»g 
real  or  personal  estate,  &c.  or  shall  not  on  such  examination  give  ^'^^^^  ^^* 
up  to  the  commissioners  all  such  part  of  such  estate,  and  all  such 
b(M>ks,  &c  relating  thereto  as  are  in  his  possession,  &c.  (except 
the  necessary  wearing  apparel  of  himself,  his  wife  and  children),  or 
if  be  shall  remove,  conceal,  or  embezzle  any  part  of  such  estate, 
to  the  value  of  lOl*  or  upwards,  or  any  books  of  account,  &c. 
relating  thereto,  with  intent  to  defraud  his  creditors,  such  bank- 
rapt  shall  be  deemed  guilty  of  felony,  and  shall  be  liable  to  be  Punishment. 
transported  for  life,  or  for  such  term  not  less  than  seven  years  as 
the  court  shall  adjudge,  or  to  be  imprisoned  only,  or  imprisoned 
and  kept  to  hard  labour  in  any  gaol,  penitentiary,  or  house  of  cor- 
rection for  any  term  not  exceeding  seven  years. 


ai5artatrp» 

I.   What  it  is. 
II.  How  punished. 

I.  mffMititif 

T^HIS  word  harralry  we  have  received  either  from  the  Danes 
or  Normans,  or  both ;  for  barrata  in  the  Danish  and  barei  in 
the  Norman^  do  equally  signify  a  quarrel  or  contention* 
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Definition. 
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And  a  barrator  in  legal  acceptalion,  doth  signify  a  common 
movery  exciter^  or  maintainer  of  suits  or  quarrels^  either  in  courts 
or  in  the  country.     1  Inst.  368.    1  Haw.  c.  81.  $  1. 

A  common  mover,']  It  seems  clear  that  no  one  can  be  a  barrator 
in  respect  of  one  act  only ;  but  every  indictment  for  such  crime 
roust  charge  the  defendant  with  being  a  common  barrator.    1  Haw. 

c  81.  \  5. 

Mover,  exciter,  or  maintainer,']  Yet  it  seemeth  that  an  attorney 
is  in  no  danger  of  being  judged  guilty  of  an  act  of  barratry,  in 
respect  of  his  maintaining  another  in  a  groundless  action,  to  the 
commencing  whereof  he  was  no  way  privy.     1  Haxv,  c,  SI,  §  I. 

Also  it  hath  been  holden  that  a  man  shall  not  be  judged  a  bar- 
rator in  respect  of  any  number  of  false  actions  brought  by  him  in 
his  own  right ;  for  in  such  cases  he  is  liable  to  costs.  1  Han, 
C.81.  §4. 

In  courts,]  Either  courts  of  record,  or  not  of  record,  as  in  the 
county,  hundred,  or  other  inferior  courts.     1  Inst,  368. 

Or  in  the  country,]  In  three  manners :  1.  In  disturbance  of  the 
peace.  2.  In  takmg  or  keeping  possession  of  lands  in  controversy, 
not  only  by  force,  but  also  by  subtilty  and  deceit,  and  most  com- 
monly m  suppression  of  truth  and  right.  3.  By  false  inventions, 
and  sowing  calumniations,  rumours,  and  reports,  whereby  discord 
and  disquiet  may  grow  between  neighbours.     1  Inst.  368. 


[84  Ed.3.   c.  1.— 12  G.  1.  c.  29.] 

34Ed.3.  cl.        By  Stat.  34  Ed,  3.  c.  !.»  the  justices  of  the  peace  shall  have 

potoer  to  restrain  all  barrators^  and  to  pursue^  arrest^  take^  and 
chastise  them,  according  to  their  trespass  or  offence. 

And  although  this  statute  does  not  create  the  offence,  but  sup- 
poses it  at  common  law,  and  only  appoints  the  punishment,  yet  an 
mdictment  of  barratry,  concluding  against  the  form  of  the  statute  f 
is  holden  to  be  good,  and  agreeable  to  many  precedents.  Cro. 
Eliz.  148.     1  Haw.  c.  81.  §  10. 

But  it  hath  been  resolved  that  such  indictment  is  not  good, 

without  also  concluding  against  the  peaces  for  this  is  an  essential 

part  of  it,  as  being  an  offence  by  the  common  law.     Id,  $12. 

Indictment  And  it  hath  been  holden  that  an  indictment  of  this  kind  may 

need  not  allege    be  good,  without  alleging  the  offence  at  any  certain  place;  be- 

perticulan.         cause,  from  the  nature  of  the  thing,  consisting  of  the  repetition 

of  several  acts,  it  must  be  intended  to  have  happened  in  several 
places :  for  which  cause  it  is  said  that  a  trial  ought  to  be  by  a 
jury  from  the  body  of  the  county.     Id,  §  11. 

This  case,  and  that  of  a  common  scold,  seem  to  be  the  only 
offences  for  which  a  general  indictment  will  lie,  without  shewing 
any  of  the  particular  facts  in  the  indictment ;  for  barratry  is  an 
ofllence  of  a  complicated  nature,  consisting  in  the  repetition  of 
divers  acts  in  disturbance  of  the  peace,  and  it  would  be  too  prolix 
to  enumerate  them  in  the  indictment ;  and  therefore  experience 
hath  settled  it  to  be  sufficient  to  charge  a  man  generally  as  a 
common  barrator,  and  before  the  time  to  give  the  defendant  a 
note  of  the  particular  matters  which  are  intended  to  be  proved 
against  him ;  for  otherwise  it  will  be  impossible  to  prepare  a  de* 
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fence  against  so  genera]  and  uncertain  a  charge,  which  may  be 
proved  by  such  a  multiplicity  of  different  instances ;  and  there-  But «  note  of 
fore  the  court  generally  will  not  suffer  the  prosecution  to  go  on  P«ticulan 
in  the  trial  of  the  indictment,  without  such  note  being  given  to  "»"•?'>•«»▼«? 
the  defendant.     1  Haw.  c.  81.  §  13.    2  Haw.  c  25.  §  59.  pn^wustotnai. 

As  to  the  kind  and  manner  of  punishment,  it  is  said  that  if  the  Paniahment. 
offender  be  a  common  person,  he  shall  be  fined  and  imprisoned, 
and  bound  to  his  good  behaviour ;  and  if  he  be  of  any  profession 
reiaung  to  the  law,  he  ought  also  to  be  further  punished,  by  being 
disabled  to  practise  for  the  future.     1  Haw.  c.  81.  §  14. 

And  by  stat.  12  G.  1.  c,  29.  §  4.,  if  any  person,  who  hath  been   is  G.  K  c.  r  -« 
convictea  of  common  barratry,  shall  practise  as  an  attorney  or 
solicitor,  he  shall  be  transported  for  seven  years. 


^mtnc  off    See  tit  ^omititii* 

TT  is  to  be  observed,  that  9  G.  4.  c.Sl.    §  13.,  which  makes  it  IVocuring  mis- 

highly  penal  to  administer  poison  or  noxious  thing  or  medicine,  or  carriage, 
to  use  means  with  intent  to  procure  the  miscarriage  of  any  woman ; 
and  §  14w,  by  which  it  is  made  an  indictable  offence,  if  any  woman  Concealing 
by  the  secret  disposing  of  the  body  of  a  dead  child  endeavour  to  birth, 
conceal  its  birth,  apply  to  the  case  of  children  generally,  and  not 
only  to  such  as  were  likely  to  be  born,  or  were  actually  born, 
bastards.     See  tit.  It^omicitie. 

IBtsamp^    See  ]3oIpgamp« 


Blaeft  act. 

'THE  Stat,  so  called  (9  G.  1.  c.  22.)  having  been  repealed,  this  title 
is  now  to  be  omitted,  and  the  law  and  cases  relating  to  the  spe- 
cies of  offences  to  which  it  applies  will  be  found  under  tit.  ;^ali- 
dsii0  UniudZB.    See  also  tit.  fi^omidlie,  §  ilKuttier. 

Math  HeaD. 

[7  &  8  G.  4.  c.  29.  §  370    See  tit.  HarcenF. 


2i&la0pl)entp  ant»  |^rofanene00. 

[1  Edw.  6.  c.  1 1  Eliz.  c.  2.— 3  J.  1.  c.  21.— 9  &  10  W.  3.  c.  32. 

—22  G.  2.  c.  33 — 53  G.  3.  c.  160.] 

\LL  blasphemies  against  God,  as  denying  his  being  or  provi-  Blsspbony. 

dence,  and  all  contumelious  reproaches  of  Jesus  Christ;  all 
profane.  scoiBng  at  the  Holy  Scriptures,  or  exposing  any  part  of 
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them  to  contempt  or  ridicule ;  impostures  in  religion,  as  falsely 
pretending  to  extraordinary  commissions  from  God,  and  terrify- 
ing or  abusing  tlie  people  with  false  denunciations  of  judgments; 
and  all  open  lewdness  grossly  scandalous — are  punishable  by 
fine  and  imprisonmenty  and  also  such  corporal  punishment  as  to 
the  court  shall  seem  meet,  according  to  the  heinousness  of  the 
crime.  1  Haxv.  c.  5.  §  6.  1  Easfs  P.  C  3. 
Depraving  the  Also  seditious  words,  in  derogation  of  the  established  religion, 
esubU&hed  are  indictable,  as  tending  to  a  breach  of  the  peace.    1  Hwa».  c.  5. 

religioD.  J  6. 

By  1  Ed.Q.  c.  1.  (a)  persons  reviling  the  Sacrament  of  the 
Lord's  Supper,  by  contemptuous  words  or  otherwise,  are  made 
subject  to  imprisonment. 
Speaking,  &c.  ^Y  1  ^^^*  ^«  ^*  ^^y  minister  speaking  in  derogation  of  the  Book 
in  derogation  of  of  Common  Prayer,  is  to  suffer  the  punishments  there  specified, 
Book  of  Com-  to  be  increased  if  he  repeats  his  offence :  and  if  any  person  what- 
mon  Prayer.       ^yg^  ^\2\\  in  plays,  songs,  or  open  words,  speak  in  derogation, 

depraving  or  despising  of  the  said  book,  or  shall  forcibly  prevent 

the  reading  of  it,  or  cause  any  other  service  to  be  read  in  its  stead, 

he  is  to  forfeit,  for  the  first  offence,  100  marks;  for  the  second, 

400 ;  and  for  the  third,  all  his  goods,  and  to  be  imprisoned  for 

life. 

s  J.  1.  c.  81.  By  Stat.  3 «/.  1.  c.  21.,  if  any  person  shall,  in  any  stage  play,  in- 

Representing      terlude,  show,  may -game,  or  pageant,  jestingly  or  profanely  speak 

the  Deity  in        or  use  the  holy  name  of  God,  or  of  Christ  Jesus,  or  of  the  Holy 

stage  plays.         Qj^^gj^  ^^  ^f  ^1,^  Trinity,  he  shall  forfeit  10/. ;  half  to  the  king,  and 

half  to  him  that  shall  sue. 
9  &  1 0  W.  8.  And  by  stat.  96c\0W*S.c.  32.,  if  any  person  having  been  educated 

^  32.  in,  or  at  any  time  having  made  profession  of  the  Christian  religion 

ChnstiAnsde-     j^  ^|jjg  f^alm,  shall  by  writing,  printing,  teaching,  or  advised  speak- 
Chris^n  ^"S>  ^^"y  ^"7  ^"®  ®^  ^^  persons  in  the  holy  Trinity  to  be  God ; 

religion.  or  shall  assert  or  maintain  there  are  more  Gods  than  one  ;  or  shall 

deny  the  Christian  religion  to  be  true,  or  the  Holy  Scriptures  to 
See  injruf  ^e  of  divine  authority ;  and  shall  be  convicted  thereof,  m  any  of 

53 G. 3. ci6a  the  courts  at  Westminster^  or  at  the  assizes,  on  the  oaths  of  two 
§  2<  witnesses,  he  shall,  for  the  first  offence,  be  incapable  to  have  any 

office,  ecclesiastical,  civil,  or  military  (unless  he  shall  renounce 
such  opinion  in  the  court  where  he  was  convicted  within  four 
months  after  such  conviction) ;  and  for  the  second  offence  he  shall 
be  disabled  to  be  plaintiff*,  guardian,  executor,  or  administrator, 
to  take  any  gift  or  legacy,  or  to  bear  any  office,  and  shall  be  im- 
prisoned for  three  years. 

But  no  person  shall  be  prosecuted  for  any  words  spoken  unless 

the  information  be  given  to  a  justice  of  the  peace  within  four 

days  after  the  words  spoken,  and  the  prosecution  of  such  offence 

be  within  three  months  after  such  information^ 

Common  law  The  King  v.  Richard  CarlUe,  M.  60  G.  S.  SB.Sf  A.  161.    The 

oflbDce.  Stat.  9&10W,  S.  c.  32.  has  not  altered  the  common  law  as  to  the 

offence  of  blasphemy,  but  only  given  a  cumulative  punishment.  It 
is,  therefore,  still  an  offence  at  the  common  law  to  publish  a  blas- 
phemous libel;  and  ace.  cases  cited.     \*'Russ.  218. 

The  King  v.  Man/  Carlile,  M.  60  G.  3.  S  B.  Sf  A.  167.    It  is 

(a)  Repeded  by  1  P .  ^  M.  c.  8.,  and  retived  by  1  SUm,  c.  I. 
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not  lawful  to  publish  even  a  correct  account  of  the  proceedings  in 
a  court  of  justice,  if  such  an  account  contain  matter  of  a  scandal- 
ous, blasphemous,  or  indecent  nature. 

But  by  Stat.  53  G.  3.  c.  160.,  intituled  **  An  act  to  relieve  per*  ss  G.3.  c.  160. 
soju  xako  impufpt  the  doctrine  of  the  holy  Trinity  from  certain 
pemakies^  re€dting,  that  whereas  in  the  nineteenth  year  of  his  pre- 
sent majesty  an  act  was  passed,  intituled  <<  An  act  for  the  further 
relief  of  protestant  dissenting  ministers  and  schoolmasters ;"  and  it 
is  expedient  to  enact  as  herem-aAer  provided ;  it  is  enacted,  <<  that  Act  tif  William 
so  moch  of  an  act  passed  in  the  first  year  of  the  reign  of  king  and  Maiy, 
fVilUam  and  queen  Mary^  intituled  *  An  act  for  exempting  H.  M.'s  '"P*ct»ng  the 
protestant  subjecu  dissenting  from  the  church  of  England  from  ^?^^'  ®^  ^^ 
the  penalties  of  certain  laws,'  as  provides  that  that  act  or  any  p^*^'  "^ 
thing  therein  contained  should  not  extend  or  be  construed  to  ex- 
tend to  give  any  ease,  benefit,  or  advantage  to  persons  denying 
the  Trinity  as  therein  mentioned,  be  and  the  same  is  hereby 
repealed.** 

By  §  2.  it  is  enacted,  **  that  the  provisions  of  another  act  Proriaions  of 
passed  in  the  ninth  and  tenth  years  of  the  reign  of  king  WU'  9&ioW.  3. 
liam^  intituled  ^  An  act  for  the  more  efiectual  suppressing  bla-  inpwtrepealed. 
sphemy  and  profaneness,'   so  far  as  the  same  relate  to  persons 
denying  as  therein  mentioned  respecting  the  holy  Trinity,  be 
repealed." 

$  4*  This  a  public  act. 

An  information  was  exhibited  by  the  attorney-general  against  Curl's  case. 
Edmund  Curl,  for  printing  and  publishing  two  obscene  books,   An  obscene 
the  one  styled  The  Nun  in  her  Smock;  the  other,  The  Art  of  Flog-  book  is  punisb- 
gng;  setting  out  the  several  lewd  passages,  and  concluding  against  ^^  "*  *       * 
the  peace*     And  of  this  the  defendant  was  found  guilty.     It  was 
moved  in  arrest  of  judgment,  that  however  the  defendant  may  be 
punishable  for  this  in  the  spiritual  court,  as  an  oifence  against  good 
manners,  yet  it  cannot  be  a  libel  for  which  he  is  punishable  in 
tbe  temporal  courts.    But,  after  long  debate  and  consideration,  the 
court  at  last  gave  it  as  their  unanimous  opinion,  that  this  was  an 
offence  properly  within  their  jurisdiction;  they  said,  that  religion 
is  a  part  of  the  common  law,  and  therefore  whatever  is  an  offence 
against  that,  is  evidently  an  offence  against  the  common  law.   And 
the  defendant  was  set  in  the  pillory.     M.  1  G.  2.  2  Stra.  788. 
1  Barnard.  29. 

R.  V.  fVoolston^  E.  2  G.2.  2  Stra*  834.  Fitzgib.  64.   He  was  con-  Woolston's 
victed  on  four  informations,  for  his  blasphemous  discourses  on  the  case, 
miracles  of  our  Saviour.   And  attempting  to  move  in  arrest  of  judg-  To  write  against 
meot,  the  court  declared  they  would  not  suffer  it  to  be  debated,   Christianity  in 
whether  to  write  against  Christianity  in  general  was  not  an  offence  ^nUhable  at 
punishable  in  the  temporal  courts  at  common  law :  they  desired  it  common  law. 
might  be  taken  notice  of,  that  they  laid  their  stress  upon  the  word 
general,  and  did  not  intend  to  include  disputes  between  learned 
men  opon  pairticular  controverted  points.     The  next  term  he  was 
brought  up  and  fined  25/.  for  each  of  his  four  discourses,  to  suffer 
a  jear's  imprisonment,  and  to  enter  into  a  recognizance  for  his 
good  behaviour  during  his  life,  himself  in  3000^  and  2000/.  by 
others. 

R.  y.  fVaddington,  M.  1822.  iB.Sf  C.  26.    A  publication  stat-  Waddington's 
ing  our  Saviour  to  be  an  impostor,  and  a  murderer  in  principle,  case. 
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and  a  fanatic,  is  a  libel  at  common  law :  for  Christianity  is  a  part 
of  the  law  of  the  land,  (a) 

In  this  case,  a  juryman  asked  whether  a  work  denying  the  di- 
vinity of  our  Saviour  was  a  libel  ?  and  Abbott  C.  J.  answered, 
that  a  work  speaking  of  Jesus  Christ  in  the  language  here  used 
was  a  libel ;  and  defendant  was  found  guilty.  A  new  trial  was 
afterwards  moved  for,  on  the  ground  that  this  was  a  wrong  answer ; 
but  the  court  held  that  the  answer  was  right,  and  refused  the  rule. 
lb.;  see  i  Russ.  218. 

The  doctrine  of  the  Christian  religion  constituting  part  of  the 
law  of  the  land,  was  confirmed  by  the  court  of  K.  B.  in  passing 
judgment  on  defendant  for  the  publication  of  Paine s  Age  ofRea^ 
soTif  a  very  impious  and  blasphemous  libel ;  Ashkurst  J.  saying, 
that  such  wicked  doctrines  were  to  be  abhorred,  not  only  as  an 
offence  against  God,  but  against  all  law  and  government,  from 
their  direct  tendency  to  dissolve  all  the  bonds  and  obligations  of 
civil  society^  and  that  it  was  upon  this  ground  that  the  Christian 
religion  constituted  part  of  the  law  of  the  land.  R,  ▼.  WiUiamsy 
1797.     1  Russ.  219.  cit.  Holt  on  Libel,  69.  n.  e. 

In  regard  to  the  actual  criminality,  it  seems  to  be  immaterial 
whether  the  words  published  be  oral  or  written,  though  by  com- 
mitting the  mischievous  matter  to  writing,  the  offence  would  be 
aggravated,  and  the  measure  of  punishment  affected.  I  Russ.  220. 
ciied  Starkie  on  Libel,  493. 

'Semble,  that  the  stat.  53  G.  3.  c.  160.  does  not  alter  the  com- 
mon law,  but  only  removes  the  penalties  imposed  by  9  &  10  IF.  S. 
c.  32.  on  persons  denying  the  Trinity,  and  extends  to  them  the 
benefits  conferred  on  all  other  protestant  dissenters  by  stat.  1  IF. 
4-  M.  c.  18.  J  1.  (fl) 

In  the  year  1656,  James  Naylor,  for  personating  our  Saviour, 
and  suffering  his  followers  to  worship  him,  and  pay  him  divine 
honours,  was  sentenced  to  be  set  in  the  pillory,  and  to  have  his 
tongue  bored  through  with  a  red-hot  iron,  and  to  be  whipped,  and 
stigmatised  in  the  forehead  with  the  letter  B. 

Rex  V.  Annety  1  Bla.  R.  S95.  The  defendant  was  convicted  on 
an  information,  for  writing  a  most  blasphemous  libel  in  weekly 
papers*  called  the  Free  Inquirer ;  to  which  he  pleaded  guilty.  In 
consideration  of  which,  and  of  his  poverty,  of  his  having  con- 
fessed his  errors  in  an  affidavit,  and  of  his  being  seventy  years  of 
aj^e,  and  some  symptoms  of  wildness  that  appeared  on  his  inspec- 
tion in  court,  the  court  declared  they  had  mitigated  their  intended 
sentence  to  the  following ;  viz«  To  be  imprisoned  in  Newgate  for 
a  month;  to  stand  twice  in  the  pillory  with  a  paper  on  his  fore- 
head, inscribed  blasphemy ;  to  be  sent  to  the  house  of  correction* 
to  hard  labour,  for  a  year ;  to  pay  a  fine  of  6;.  Sd.,  and  to  find 
security,  himself  in  100/.  and  two  sureties  in  301.  each,  for  his 
good  behaviour  during  life. 

By  Stat.  22  G.  2.  c.  33.  art.  2.  all  persons  in  or  belonging  to 
H.  M.'s  ships  or  vessels  of  war,  being  guilty  of  profane  oaths, 
cursings,  execrations,  drunkenness,  uncleanness,  or  other  scandal- 
ous actions,  in  derogation  of  God's  honour,  and  corruption  of  good 


<    (a)  See  Bum*s  EccL  Law,  8th  edit.  vol.  iii.  tit.  JProfaneneif:',  p.  SI 5.  n.  (3. 
and  vol.  u.  tit  X>ili0tnttttf,  TyrwhUi*9  notes. 
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manners*  shall  incur  such  punishment  as  a  court-martial  shall  think 
fit  to  impose. 

For  Profane  Cursing  and  Swearing.     See  f^YctOVUlQ* 


J^ohitsi  {Dead),  £>ffence£?  relating  to* 

TY>  depriTe  the  dead  of  funeral  rites,  or  to  violate  their  sepulchral 
repose,  has  been  held  in  abhorrence  in  all  ages  and  countries. 
Though  the  man  of  enlightened  understanding  is  as  regardless  of 
the  disposal  of  his  corpse,  as  the  anatomist  is  professionally  desi- 
rous to  advance  his  practical  knowledge  of  the  human  structure ; 
the  indifference  of  the  former,  and  unanswerable  arguments  of  the 
latter,  are  whollj  insuflScient  to  stem  the  general  detestation  of 
stealing  dead  bodies,  even  for  scientific  purposes.  The  public 
mangling  of  the  remains  of  a  beloved  relation  is  of  itself  repug- 
nant to  every  feeling  of  human  nature ;  but  how  is  that  feeling 
outraged  where  that  relation  is  a  female,  and  the  atrocity  of  her 
unnatural  discerption  is  consummated  by  professional  ribaldry? 
The  philosopher,  however  regardless  of  his  own  worthless  clay» 
shudders  at  the  last  dreary  triumph  of  scientific  pursuit,  when 
achieved  on  the  corpse  of  his  friend  or  kinsman. 

The  following  passage  from  the  Tusculan  Questions  is  well 
quoted,  by  Mr.  Christian  in  his  notes  to  2  Bla,  €•  p.  4<29.  De 
huauUione  unum  tenendum  est^  contemnendam  in  nobis,  non  negli* 
gendam  in  nostris :  ita  tamen  mortuorum  corpora  nihil  sentire  intel* 
ligamus.  Quantum  autem  consuetudini  Janueque  dandum  sit,  id 
curent  vivi. 

No  civil  action  lies  against  such  as  violate  or  disturb  the  remains  Taking  up  • 
of  the  dead ;  nor  is  the  stealing  a  corpse  felony :  for  a  corpse  is  dead  body  a 
nullius  in  bonis  (3  Inst,,  203.),  and  thus  the  right  of  property  requi-  misdemeanor, 
site  to  support  either  proceeding  is  wanting.     The  stealing  the 
grave  clothes,  coffin,  &c.  for  the  same  reason,  is  felony;  for  the 
property  thereof  remains  in  the  executor,  or  whoever  was  at  the 
charge  of  the  funeral.   But  the  common  law  of  England  views  the 
public  indecency  of  taking  up  a  dead  body  as  a  misdemeanor  of  the 
most  flagrant  nature,  (a)    In  R,  v.  Lt/nn,  M.  1788,  2  7*.  R.  733.  fi.  ▼.  Ljnn^ 
2  Leachf  Cr.  C.  497*  S»  C,  it  was  determined,  that  stealing  dead 
bodies,  though  for  the  improvement  of  tlie  science  of  anatomy,  is 
an  indictable  offence  as  a  misdemeanor,  it  being  a  practice  con- 
trary to  common  decency,  and  shocking  to  the  general  sentiments 
and  feelings  of  mankind. 

In  R.  v.  Lynn  the  indictment  was  for  taking  up  the  dead  body  So  taking  awajr 
from  the  grave:  but  in  another  case,  where  it  did  not  appear  a  dead  body 
from  what  burial  ground  the  body  had  been  taken,  it  was  held,  foriale. 
that  an  indictmentybr  taking  afom^  the  dead  body  of  a  person  un- 
known, with  intent  to  sell  and  dispose  of  the  same  for  gain  and 
profit,  was  good,  and  defendant  was  convicted.    R,  v.  GiUeSt  cor. 
Bayley  J.    C.  C.  R.  366.  n. 

(a)  See  on  this  subject  S  Inst.   110.     12  Rep.   113.      1  Hale,    P.  C  515. 
9  Sia.  C  429.     4  Id,  886.     S  EoH'm  P.  C  658. 
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A  refusal  or  neglect  to  bury  dead  bodies  by  those  whose  duty 
it  is  to  perforin  the  office,  has  been  considered  an  indictable  mis- 
demeanor, where  any  inconvenience  in  the  way  of  nuisance  arises 
from  the  neglect.     1  Russ,  415.  and  the  authorities  cited  n.  (h)  ib. 

By  48  G.  3.  c.  75.  provision  is  made  for  the  due  interment  of 
dead  bodies  cast  on  shore  from  the  sea.    See  post. 

Where  a  person  has  died  a  violent  death,  it  is  a  misdemeanor  to 
bury  the  body  without  giving  due  notice  to  the  coroner.  1  Russ- 
416.  and  the  authorities  cited,  n.  (m)  and  [n). 

A  conspiracy  to  prevent  a  burial  is  indictable  as  a  misdemeanor. 
Youngs  case,  2  T.  R.  734.,  and  see  Huber,  lib.  2.  tit.  2.  de  Arrests 
personals,  6.,  cited  Burns  £•  L.  8th  edit.  p.  259.  n. 

So,  to  sell  the  dead  body  of  a  capital  convict  for  dissection, 
where  dissection  is  no  part  of  the  sentence,  is  a  misdemeanor 
indictable  at  common  law.  R,  v.  Cundick,  Kingston  Lent  Ass. 
1822,  cor.  Graham  B.  1  D.  Sf  R.,  N.  P.  Rep.  13.  Indictment 
stated  '*  That  one  E.  L.  was  publicly  executed  at,  &c.,  and  that 
one  G.  C.  of»  &c.,  undertaker,  toas  retained  and  employed  by  W.  W* 
the  keeper  of  the  gaol  in  and  for  the  said  county,  to  bury  the  body 
of  the  said  person  so  executed,  Jbr  certain  reward  to  be  therefore 
paid  to  the  said  G.  C,  by  and  on  behalf  of  the  said  county,  and 
m  pursuance  of  the  said  retainer  and  employment,  the  body  of  the 
said  person  so  executed  was  then  and  there  delivered  to  the  said 
G.  €.  for  the  purpose  of  being  so  by  him  buried  as  aforesaid,  and 
it  then  and  there  became  the  duty  of  the  said  G.  C,  to  bury  the  same 
accordingly,  but  that  the  said  G.  C.  being,  &c.  and  having  no 
regard  to  his  said  duty,  nor  to,  &c.,  did  not,  nor  voouid  bury  the 
satdbody,  but  on  the  contrary  thereof,  unlawfully.  Sec.  and  for 
the  sake  of  wicked  lucre  and  gain,  did  take  and  carry  away  the 
said  body,  and  did  sell  and  dispose  of  the  same,  for  the  purpose 
of  being  dissected,  &c.,  to  the  great  scandal,  &c.:"  Graham  B.  held, 
that  the  indictment  was  well  framed,  though  apparently  drawn  in 
the  language  of  a  declaration  in  assumpsit :  Held,  also,  that  to  sup- 
port the  indictment,  it  was  not  necessary  there  should  be  direct 
evidence  that  the  defendant  had  sold  the  body  for  lucre  and  gain, 
and  for  the  purpose  of  being  dissected.  —  Note.  The  objections 
which  occasioned  the  above  decision  were  not  renewed  when  de- 
fendant was  brought  up  for  judgment. 

By  2  &  S  fF.  4.  c.  75.  provision  is  made  for  the  procuring  by 
legal  means  of  subjects  for  the  anatomy  schools  in  nirtherance  of 
the  stud^  of  surgical  science.  And  see  post,  tit.^EutHer,  in  regard 
to  the  disposal  of  the  bodies  of  crimintus  executed  for  murder. 

A  case  was  cited  by  Hyde  C.  J.  in  Quick  v.  Copleton^  1  Ze- 
vinx,  161.  1  Sid.  242.  1  Keb.  866m  that  a  woman  who  feared  the 
dead  body  of  her  son  would  be  arrested  for  debt  was  holden  liable 
on  a  promise  to  pay  in  consideration  of  forbearance,  though  she 
was  neither  executrix  nor  administratrix,  and  of  which  the  other 
judges  are  said  to  have  doubted,  was  thus  forcibly  repudiated  by 
Lord  Ellenborough  in  Jones  ▼.  Ashbumham,  4  East,  460.  and  465. 
<<  It  is  impossible  to  contend  that  this  last  forbearance  could  be  a 
good  consideration  for  an  assumpsit :  for  to  seize  a  dead  body  upon 
any  such  pretence  would  be  contra  bonos  mores,  and  an  extortion 
on  the  relatives*  It  is  contrary  to  every  principle  of  law  and 
moral  feeling.  Such  an  act  is  revolting  to  humanity,  and  illegal ; 
and  therefore  any  promise  extorted  by  the  fear  of  it  could  never 
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be  Twlid  in  law.  It  might  as  well  be  said,  that  a  promise  id  con* 
sideratioQ  that  one  would  withdraw  a  pistol  from  another's  breast, 
coald  be  enforced  against  the  party  acting  under  such  unlawful 
terTOtr     See  1  Bum's  E.  L.  260.  TymhM%  note. 

£onl»0>  »C  {Siealing,  4r.)  See  tit  XMWXp^ 
(Receivingj  4-c.)  tit.  ^ttt$9Mp. 

Breaiitng  d&aol^    See  jIBrisoii  IBctaUttg. 
Sctaiimg  opeti  &>oorf    See  3ittt$u 


Brtberp* 


^RIBER  Y  in  a  strict  sense  is  taken  for  a  great  misprision  of  one 
in  a  judicial  place  taking  any  thing  whatsoever,  except  meat 
and  drink  in  small  value,  of  any  one  who  has  to  do  before  him  any 
wajy  for  doing  his  office,  or  by  colour  of  his  office,  but  of  the  king 
only ;  and  is  punishable  at  the  common  law  by  fine  or  imprison- 
ment.  1  Haxv,  c.  67.  $  1. 

So  bribery  may  be  committed  by  any  one  in  an  official  situation   Bribery  bj  per- 
who  corruptly  makes  use  of  the  interest  of  his  place  for  rewards  ■""•  "*  o®*** 
or  promises.    1  Russ.  156. 

So  it  is  bribery  if  any  one  takes  or  gives  a  reward  for  an  office   Reward  taken 
of  a  public  nature.  1  Hawk.  P.  C  c.  67.  §^.  cU.\  Russ.  ib.  f«"  ■"  "«"• 

Corrupt  and  illegal  practices  in  giving  rewards  or  making  pro-  Reward  girtn 
mises  to  voters  at  elections,  or  to  persons  serving  as  jurymen,  are  ^  *  voter, 
misdemeanors  at  common  law.    1  Russ.  ib. 

So  the  attempt  to  bribe  (though  it  succeed  not)  is  an  indictable  Attempt  to 
offisnce.  1  Russ.  ib.  •'ri*** 

As  in  offering  a  bribe  to  a  judge  in  a  case  pending  before  him. 
1  Russ.  ib. 

Or  to  a  cabinet  minister,  in  order  to  procure  for  defendant  a 
place  in  the  colonies.  R.  v.  Vaughan^  4<  Burr.  24<94.  1  Russ.  ib. 

Or  to  a  member  of  a  corporation,  to  influence  his  vote  for  the 
mayor.    Plj/mpion*s  case^  2  Ld.  R-  377.  1  Russ.  157. 

Or  an  attempt,  by  bribery,  to  influence  a  juryman.     Young's 
casCf  cit.  1  Russ.  ib. 

Bribery  at  elections  for  members  of  parliament  was  always  an  Bribery  at  elee- 
offience  at  common  law,  and,  iu  order  to  enforce  the  common  law,  *'o"*  ^^  M«  P- 
several  penal  enactments  have  been  provided  by  7  &  8  W.S.  c.  7. 
§  4.,    2  G.2.  c.  24.  §  7.,   and  49  G.  3.  c.  118.,  for  the  purpose  of 
repressing  such  practices. 

See  JI^Mliamtnu 
^Bviiqffi^    See  tit  ^vi^mtt. 
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[9G.4.  C.31.] 


THUGGERY  (from  the  Italian  bugarone,  a  buggerer,  this  vice 
being  said  to  have  been  brought  into  England  out  of  Itctly  by 
the  Lombards)  is  a  detestable  and  abominable  sin,  amongst  Chris- 
tians not  to  be  named,  committed  by  carnal  knowledge,  against 
the  ordinance  of  the  Creator,  and  order  of  nature,  by  mankind 
with  mankind,  or  with  any  animal,  or  by  womankind  with  any 
animal.     3  Inst,  58. 

By  9  GA,  c.  31.  §  15.  every  person  convicted  of  the  abominable 
crime  of  buggery,  committed  either  with  mankind,  or  with  any 
animal,  shall  suffer  death  as  a  felon. 

By  §  18.  it  is  provided,  that  in  prosecutions  for  this  offence  it 
shall  not  be  necessary  to  prove  actual  emission,  but  that  the  carnal 
knowledge  shall  be  deemed  complete  upon  proof  of  penetration 
alone. 

It  has  been  held  that  the  act  committed  in  a  child's  mouth  does 
not  constitute  the  offence.  £.  7*.  1817.  R.y.Jacobs^  C.C.R. 
831. 

It  should  be  observed  that  the  mere  soliciting  another  to  the 
commission  of  this  crime  has  been  treated  as  an  indictable  offence. 
1  Russ*  568. 

In  cases  where  it  may  not  be  probable  that  all  the  circumstances 
necessary  for  the  completion  of  the  offence  will  be  proved,  it  may 
be  advisable  only  to  prefer  an  indictment  for  an  assault  with  intent 
to  commit  an  unnatural  crime. 

If  the  party  buggered  be  within  the  age  of  discretion  (which  \s 
generally  reckoned  the  age  of  14),  it  is  no  felony  in  him^  but  in 
the  agent  only.  But  if  buggery  be  committed  upon  a  man  of 
the  age  of  discretion,  it  is  felony  in  them  both.  S  Inst,  59. 
1  Hale,  670. 

By  the  articles  of  the  navy  (22  G.  2.  c.  S3.  §  19.)»  if  any  person 
in  the  fleet  shall  commit  the  unnatural  and  detestable  sin  of  bug- 

Sery  or  sodomy  with  man  or  beast,  he  shall  be  punished  with 
eath  b^  the  sentence  of  a  court  martial. 

The  mdictment  has  the  words  contra  natura  ordinem  rem  habuU 
veneream^  et  carnaliter  cognovit :  but  Mr.  J.  Foster  says,  this  was 
never  thought  sufficient  without  also  charging  peccatumq,  illud 
sodomiticum,  anglici  dictum  buggery,  adtunc  et  ibidem  nequiter 
Jelonici,  Sfc.  commisit^  et perpetravit ;  and  he  refers  to  Co.Ent,  351. 3. 
as  a  precedent  settled  by  great  advice.     1  Easfs  P.  C  480. 

The  nature  of  evidence  with  respect  to  the  actual  commission 
of  this  offence,  being  the  same  as  in  case  of  "  Rape,"  it  is  suf- 
ficient to  refer  to  that  head.  And  in  proportion  as  the  crime  is 
most  detestable,  so  ought  the  proof  of  guilt  to  be  the  clearest  and 
most  undoubted.     1  East's  P.  C.  480.  4  Blac.  C.  215. 

In  a  prosecution  for  this  crime,  an  admission  by  the  prisoner 
that  he  had  committed  such  an  offence  at  another  time  and  with 
another  person,  and  that  his  natural  inclination  was  towards  such 
practices,  ought  not  to  be  received  in  evidence.  R.  v.  Co/^,  Btick- 
ingkam  Sum.  Ass.  1810,  and  by  all  the  Judges,  M.  7**  following. 
MS.  C.  C.  R.  Phill.  on  Evid.  143, 
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Commitment  for  Bestiality  with  a  Cow. 

County  of*^  •/•  P.,  esqaire,  one  of  his  majesty's  justices  of  the  peace 

for  the  said  county  of  ■  to  the  constable  of 


ofV 
^-    J 


to  wit.    J       the  parish  of  ■  in  the  said  county*  and  to  the 

keeper  of  the  common  gaol  at  ■  in  the  said 

county. 

'T^HESE  ar€  in  kis  majetiys  name  to  charge  and  command  you 

the  saifl  constable  of ,  in  his  majesty  s  name^Xorthxaiik  to 

coimveif  and  ddiver  into  the  custody  of  the  said  keeper  of  the  said 
gmoly  the  bod^  of  A.  B.,  this  day  brought  before  me  J.  F.  esquire^ 
one  o^  kis  majesty  s  justices  of  the  peace  in  and  for  the  said  county, 
by  O.  P.  constable  of  t*,  and  charged  on  the  oath  of  1.  K. 

teith  having  on  the  —-^  day  of  — —  last  past,  at  — —  in 
the  parish  of  ■  in  the  said  county,  in  a  certain  con -house f 

with  a  certain  coto  then  and  there  being,  feloniously  had  a  certain 
venereal  and  carnal  intercourse,  and  with  having  then  and  there 
camaily  known  the  said  cow,  and  with  having  then  and  there  com^ 
mitted  the  abominable  crime  of  buggery  with  the  said  cow,  against 
the  order  of  nature,  and  against  thejform  of  the  statute  in  that  case 

made  and  provided  :  And  you  the  said  keeper  of are  hereby 

refuired  to  receive  him  the  said  A.  B.  into  your  custody  in  the  satd 
gaol,  and  him  there  safely  to  keep  until  he  be  delivered  Jrom  your 
custody  by  due  course  of  law.      Given  under  my  hand  and  seal 

the day  of A.  D.  182-. 

J.  P.  {L.  S.) 


OffisDces  against  the  House  of  anotberi  which  fall  short  of 
Burglary,  belong  to  tit.  ]LAtC(ttp,  ^nd  are  to  be  found 
under  the  head  LarcenjJ  ftOttl  tfit  ^OI10ef 

§  I.  Definition  of  Burglary. 

Breaking  and  Entering. 

Mansion-House. 

Inhabitancy. 

Oamership. 

Indictment. 

II.   Verdict  and  Judgment. 
HI.  Punishment. 
IV.  Becompense  to  PtvsecuiorSi  Sfc. 

I.  SDefintrion  of  Burglarp^ 

'T'HE  word  burglar  seemeth  to  have  been  brought  unto  us  out  of  I>eriv«tion  of 
^    Germany  by  the  Saxons^  and  to  be  derived  of  the  German  ^^ffi^' 
burg,  a  housei  and  larron,  a  thief,  probably  from  the  Latin  latrOf 
latronism 
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Breaking. 


Trespass  only. 


Actual  break- 
ing. 


Entering  by  a 
chimney. 


Forcing  a  win- 
dow fastened 
with  wedges. 


TBllV^ldt^  {Definition  of  Burglary).  [Criminal 

Burglary  is  a  felony  at  common  /ato,  in  breaking  and  entering  the 
mansion  house  of  another^  in  the  nighty  with  intent  to  commit  some 
felony  within  the  same,  whether  the  felonious  intent  be  executed  or 
not,     Hale's  Sum.  79. 

To  amount  to  a  breaking  within  this  branch  of  the  definition, 
the  entrance  must  be  obtained  either  by  fraud,  conspiracy,  threat, 
or  force.     2  Russ.  2. 

But  every  entrance  into  the  house  by  a  trespasser  is  not  a  break- 
ing in  this  case ;  there  must  be  an  actual  breaking.  As,  if  the  door 
of  a  mansion  house  stand  open,  and  the  thief  enter,  this  is  not  break- 
ing. So,  if  the  window  of  the  house  be  open,  and  a  thief  with  a 
hook  or  other  engine  drawetli  out  some  of  the  goods  of  the  owner, 
this  is  no  burglary,  because  there  is  no  actual  breaking  of  the 
house.  But  if  the  thief  breaketh  the  glass  of  a  window,  and  with 
a  hook  or  other  engine  draweth  out  some  of  the  goods  of  the 
owner,  this  is  burglary,  for  there  was  an  actual  breaking  of  the 
house.    3  Inst.  64<. 

And  Lord  Hale  says,  these  acts  aniount  to  an  actual  breaking; 
viz.  opening  the  casement  or  breaking  the  glass  window,  picking 
open  the  lock  of  a  door,  or  putting  back  the  lock,  or  the  leaf  of  a 
window,  or  unlatching  the  door  that  is  only  latched.    1  HaUt  552. 

So,  if  a  thief  enter  by  the  chimney  it  is  a  breaking ;  for  that  is  as 
much  closed  as  the  nature  of  things  will  permit.  1  Haw.  c.  38.  §4«. 
4f  Slack,  Com.  226. 

Getting  into  a  chimney  of  a  house  is  a  sufficient  breaking  and 
entering  to  constitute  burglary,  though  the  party  does  not  enter 
any  of  the  rooms  of  the  house. 

Rex  V.  Brice,  E.  T.  1821.  C.  C.  R.  450.  The  prisoner  got  in 
at  the  top  of  a  chimney,  and  got  down  to  just  above  the  mantel- 
piece of  a  room  on  the  ground  floor.  Case  on  question,  whether 
this  was  a  breaking  and  entering  of  the  dwelling-house.  HoLroyd 
and  Burrough  Js.  thought  not,  on  the  ground  that  he  was  not  in 
the  dwelling-house  till  he  was  beyond  the  chimney.  The  ten 
other  judges  held  otherwise :  for  the  chimney  was  part  of  the 
dwelling-house ;  the  getting  in  at  the  top  was  a  breaking  of  the 
dwelling-house,  and  the  lowering  himself  an  entry  into  the  dwelling- 
house. 

Rex  V.  Hally  York  Sp,  Ass.  1818,  reserved  per  Bayley  J.,  C.C.  R, 
S55.  H.  was  convicted  at  York  Sp.  Ass.  1818,  of  burglary.  It 
appeared  that  the  prisoner  entered  the  prosecutor's  house  by  lift- 
ing up  a  large  iron  grating,  which  was  placed  over  the  cellar  (for 
the  admission  of  light  only),  and  opening  a  window  in  a  passage 
leading  from  that  cellar.  The  cellar  opened  into  a  passage,  which 
led  into  the  house,  and  the  window  was  within  the  walls  of  the 
house;  the  cellar  was  beyond  the  walls.  The  grating  weighed 
eight  stone,  and  was  usually  fastened  inside  by  a  large  iron  cnain, 
but  it  was  not  so  fastened  at  the  time  the  prisoner  entered.  The 
window  opened  upon  hinges,  and  was  fastened  by  two  nails  which 
acted  as  wedges,  but  those  nails  would  open  by  pushing.  It  was 
objected  by  the  prisoner's  counsel,  that  the  lifting  up  the  grate  was 
no  breaking^  because  it  was  kept  down  by  its  own  weight  only ; 
and  that  the  forcing  open  the  vi^indow  was  no  breaking,  because  it 
was  done  by  pushing  only.  —  Mr.  J.  Bayley  thought  the  forcing 
4he  window  was  a  breaking,  but  reserved  both  points  for  the  con- 
sideration of  the  judges,  who  held  the  conviction  right,  and  the 
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prisoner  received  sentence  of  death,  but  was  afterwards  reprieved, 
and  transported  for  fourteen  years. 

Rex  y.  Haines  and  Harrison j  E.  T.  1821.  C.  C.  R.  451.  The  PuUing  down 
prisoner  entered  a  house  by  pushing  down  the  upper  sash  of  a  *  '■*^* 
window ;  it  had  no  fastening,  and  was  kept  in  its  place  by  the 
pulley  weight  only  :  there  was  an  outer  shutter,  but  it  was  not  put 
to.  Case  on  question,  whether  the  pushing  down  the  sash  was  a 
breaking,  and  the  twelve  judges  were  unanimous  that  it  was ;  and 
Ahbeit  C.  J«  observed,  wiUiout  animal  force  the  sash  would  keep 
its  place. 

iratons  case^  Winion  Spring  Ass.  1799»  cor.  BuUer  J.    2  East*s  Opening  fold- 
P.  C.  487.     On  indictment  for  burglary  in  the  dwelling-house  of  ing  doon. 
G.  ^.,  it  appeared  that  the  place  which  the  prisoner  entered  was 
a  mill  under  the  same  roof,  and  within  the  same  curtilage  as  the 
dwelling-house.     Through  this  mill  was  an  open  entrance  or  gate- 
way capable  of  admitting  waggons,  and  intended  for  the  purpose 
of  loading  them  more  easily  with  flour,  through  a  large  aperture 
or  hatch  over  the  gateway  communicating  with  the  floor  above. 
This  aperture  was  closed  by  folding  doors  with  hinges,  which  fell 
over  it,  and  remained  closed  by  their  own  weight,  but  without 
any  interior  fastening ;  so  that  those  without  under  the  gateway 
could  push  them  open  at  their  pleasure  by  a  moderate  exertion  of 
strength:   in  this  manner  the  prisoner  entered  the  mill  in  the 
night,  with  the  evident  intention  to  steal  the  flour.   BuUer  J.  held 
this  to  be  a  sufficient  breaking  to  constitute  the  offence,  and  the 
prisoner  was  accordingly  convicted.     But  this  doctrine  appears  to  Whether  open- 
be  extremely  doubtful,  from  Callans  case,  C.  C.  R.  157.,  who  was  log  a  tnp  door 
tried  before  Lord  EUenborough  C.  J.  at  the  O.  B.  Nov.  Sess.  1809,  ^tf^J^l^ 
on  an  indictment  for  stealing  three  bottles  of  wine  in  the  dwelling-  ^  compfCMJoa 
house  of  the  prosecutor,  and  afterwards  burglariously  breaking  ^i^  cawed  by 
out  of  the  said  house.  —  The  wine  was  stolen  from  a  bin  in  the  its  natural 
cellar  belonging  to  the  dwelling-house  of  the  prosecutor,  who  weight,  be  • 
kept  the  Cock  public-house,  in  Tottenham  Courts  and  had  been  »ufficientbreak- 
removed  by  the  prisoner  from  thence  to  the  flap  by  which  the  j^^i^^"?***"** 
cellar  was  closed  on  its  outside  next  to  the  street.    The  flap  had       ^ 
bolts  belonging  to  it,  by  which  it  might  have  been  bolted  within ; 
but  whether  it  was  so  bolted  on  the  night  of  the  burglary  the 
prosecutor  could  not  say,  but  he  was  sure  the  flap  was  oown.    It 
did  not  appear  whether  the  prisoner  had  entered  by  the  flap  of 
the  cellar,  or  not,  as  a  door  which  communicated  with  the  cellar 
in  another  direction,  and  which  the  prosecutor  had  left  locked,  was 
broken  open.     The  probability,  therefore,  was  that  the  prisoner 
had  entered  that  way ;  but  if  he  had  entered  by  raising  up  the 
flap,  it  would  (unless  prevented)  have  closed  after  him  bjf  its  own 
weighty  and,  in  order  to  get  out  after  it  had  so  closed,  it  would 
have  required  the  degree  of  force  necessary  to  lift  up  such  a  flap, 
to  be  applied  to  it.    The  flap  was  a  large  one,  being  made  to  cover 
the  opening  of  a  cellar,  through  which  the  liquors  consumed  in 
tbe  public-house  were  usually  let  down  into  the  cellar.    The  pri- 
soner, when  first  discovered,  had  his  head  and  shoulders  out 
of  the  flap  of  the  cellar,  and  upon  being  seized  made  a  spring, 
got  out,  and  ran  away :  he  was  immediately  pursued,  caught,  and 
brought  back,  and  the  flap  through  which  he  had  got  was  then 
found  fallen  down  and  closed.  Upon  this  evidence  it  was  doubted, 
whether  there  was  a  sufficient  breaking  to  constitute  the  crime 
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of  burglary,  and  the  prisoner  having  been  convicted,  the  ques* 
tion  was  saved  for  the  opinion  of  the  twelve  judges,  who  it  is 
understood   entertained  great   doubts   upon  the  question.  —  No 
opinion  was  ever  delivered,  but  the  prisoner  was  discharged  out 
of  custody. 
DiiTereBce  be-         The  only  difference  between  this  and  Broxms  case  appears  to 
tween  Brown*^    be,  that  in  JS.'s  case  there  were  no  interior  fastenings.  —  In  this, 
and  CbAia*s       there  were,  but  in  neither  case  were  any  in  fact  used,  but  the  corn- 
cases,  preesion  or  fastening,  such  as  it  was,  was  produced  by  the  mere 

operation  of  natural  weight  in  both  cases, 
lifting  up  the  The  prisoner  got  into  prosecutor's  dwelling-house  by  raising  up 
flap  of  a  cellar  the  flap  of  a  cellar  which  was  let  down>  but  which  the  jury  found 
usually  kept  ^^^  ^^  hdiwe  been  nailed ;  and  from  the  cellar  there  was  an  internal 
owTweLht,  ia  communication  with  the  house.  On  Ca.  Res.,  after  a  verdict  of 
a  sufficient  guilty»  the  judges  held  that  there  was  a  sufficient  breaking,  and 
breakiug.  that  the  conviction  was  right.      E.   T.  18S3.  R.  v.  G.  RusseU^ 

1  M.  377.     Semb.,  that  this  decision  supersedes  a  contrary  ruling 
on  a  like  point  in  R.  v.  Lawrence  Sf  Weaver ^  4*  C  4*  -f'*  2^1- 

Apertufe  leA  Where  a  cellar  window  was  boarded  up,  but  an  aperture  left 

for  admission  for  the  admission  of  light,  through  which  a  thief  entered  in  the 
of  light.  night,  this  was  held  to  be  no  burglary.     R.  v.  Lewis,  2  C.  Sf  P. 

628. 
Breaking  open  Rex  v.  Bennett  and  Turnxvellt  O.  B*  Dec.  1814*.  cor*  Sir  J.  Sil^ 
an  external  gate  vester.  Recorder.  W.  B.  and  J.  T.  were  convicted  at  the  O.  B. 
Tnto'^M^^d-  -^*^*  '^*'*  ^®^*'  ®^  burglariously  breaking  and  entering  the 
Iflg,  nobur-  "  dwelling-house  of  W^  A.  Frampton  in  the  night  of  the  15th  of 
glary.  November ,  with  intent  to  steal  his  goods  and  chattels,  in  the  said 

dwelling-house.  It  appeared  in  evidence,  that  the  place  broken 
was  an  external  gate  not  opening  into  any  building,  but  only  into 
the  yard,  through  which  access  might  be  had  without  interruption 
to  the  dwelling  part  of  the  prosecutor's  premises.  But  upon  re- 
ference to  the  judges  on  case  reserved,  they  unanimously  held  this 
not  to  be  burglary,  the  place  broken  being  the  outward  fence  of 
the  curtilage  only.  C.  C.  R.  289. 
Opening  an  So  also  m  the  case  of  John  Davis  and  James  Lemon,  who  were 

area  gate  with  a  convicted  of  burglary  at  the  O.  B.  Jan.  Sess,  1817»  before  Abbott  J. 
"'^H  dT*  h*^'  "^  question  arose,  whether  the  opening  an  area  gate  by  means  of 
^ectinranen-  *  ^Kclcton  key,  and  thereby  effecting  an  entrance  through  the 
trance  into  the  kitchen  door,  which  was  open,  would  constitute  the  cnme  of 
house,adjudged  burglary.  At  Feb.  Scss.  181 7»  Graham  B.  stated,  that  nine  judges 
not  burglary,      assembled  to  consider  tliis  case,  were  unanimously  of  opinion  that, 

the  area  gate  not  being  part  of  the  dwelling-house,  there  was  not 
a  sufficient  breaking  to  constitute  the  crime  of  burglary.    C  C.  R* 
S22. 
Breaking  inner      But  a  burglary  may,  notwithstanding,  be  committed  by  a  break- 
door,  ing  on  the  inside :  for  though  a  thief  enter  a  dwelling-house  in  the 

night-time  through  the  outer  door  being  left  open,  or  by  an  open 
window,  yet,  if  when  within  the  house,  he  turn  the  key  or  unlatch 
a  chamber  door,  with  intent  to  commit  felony,  this  is  burglary. 

2  Easfs  P.  C.  488. 

Breaking  A  servant  lay  in  one  part  of  the  house  and  his  master  in  another, 

inner  door.         between  them  was  a  door  at  the  foot  of  the  stairs,  which  was 

latched ;  the  servant  in  the  night  drew  the  latch,  and  catered  his 
master's  chamber  in  order  to  murder  him :  this  was  held  to  be 
J)urglary.    2  Easfs  P.  C.  468. 
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So  where  one  of  the  servants  in  the  house  opened  his  lady's  Breaking 
chamber  door  (which  was  fastened  with  a  brass  bolt),  with  design  hmcr  door, 
to  commit  a  rape ;  it  was  ruled  to  be  burglary,  and  the  defendant 
was  con^cted.     Grays  casCf  1  Stra,  481* 

At  a  meeting  of  the  judges  upon  a  special  verdict,  in  January  Breaking  open 
1690*  they  were  divided  upon  the  question,  whether  breaking  open  door  of  cup. 
the  door  of  a  cupboard  let  into  the  wall  of  the  house  were  burglary  ^J*^  j**  ^^ 
or  no.  Concerning  which,  Mr.  J.  Foster  (Fosi.  108,  109.)  thinks,  ^*„^^  * 
that  with  regard  to  cupboards,  presses,  lockers,  and  other  fixtures 
of  the  like  kind,  in  favour  of  life,  a  distinction  ought  to  be  made 
between  cases  relating  to  mere  property,  and  such  wherein  life  is 
coDcemed.  He  says,  **  In  questions  between  the  heir  or  devisee, 
and  the  executor  (see  2  Vern.  508.  1  P.  Wnu.  94.),  those  fixtures 
may  with  propriety  enough  be  considered  as  annexed  to,  and  parts 
of,  the  frediold.  The  law  will  presume,  that  it  was  the  intention 
of  the  owner,  under  mhose  bounty  the  executor  daimetht  that  tliey 
should  be  so  considered ;  to  the  end  that  the  house  might  remain 
to  those  who,  by  operation  of  law,  or  by  his  bequest,  should  be- 
come entitled  to  it,  in  the  same  plight  he  put  it  or  should  leave  it, 
entire  and  undefaced.  But  in  capital  cases,  I  am  of  opinion  that 
such  fixtures,  which  merely  supply  the  place  of  chests  and  other 
ordinary  utensils  of  household,  should  be  considered  in  no  other 
light  than  as  mere  moveables,  partaking  of  the  nature  of  those 
Dtensils,  and  adapted  to  the  same  use."  And  Lord  Hale,  in  another 
passage,  seems  to  have  inclined  to  the  same  opinion*  1  Ho/e,  555» 
2  East's  P.  C.  489. 

So,  if  the  thief  enter  by  the  open  door,  and  in  the  house  break  Breaking  trunk 
a  trunk  or  box  which  was  locked,  this  is  no  breaking,  to  constitute  locked, 
a  burglary ;  because  such  things  are  no  part  of  the  house.  2  East's 
P.C.4SS. 

Some  doubts  having  been  formerly  raised,  whether,  if  a  person  Breaking  out 
entered  a  dwelling-house,  without  breaking  it,  with  intent  to  com-  of  a  bouse, 
mit  a  felony,  and  afterwards  broke  the  house  in  the  night-time  to 
get  out,  it  amounted  to  burglary,  it  is  declared  by  7  &  8  6. 4.  c.  29. 
ill.,  that  if  any  person  shall  enter  the  dwelling-house  of  another 
with  intent  to  commit  felony,  or  being  in  such  dwelling-house  shall 
commit  any  felony,  and  shall  in  either  case  break  out  of  the  said 
dwelling-house  in  the  night-time,  such  person  shall  be  deemed 
guilty  of  burglary. 

Where  it  appeared  that  the  sash  of  a  window  had  been  a  little   Opening  aaaah 
opened,  but  not  sufficiently  to  allow  of  a  person  entering  through  ^bich  was 
it,  and  the  prisoners  threw  the  sash  up  ana  got  in,  held,  that  it  did  ^'^^  hi  part 
Bot  constitute  a  breaking.  H.  1828.  (a)  IL  v.  Smith,  R.  4*  M.  178.  ^<*^^ 

N»B* — This  was  not  a  case  of  burglary,  but  of  house-break- 
ing, and  committing  larceny  therein. 

Part  of  a  pane  of  glass  m  a  window  was  broken,  and  nrisoner  oiait  of  inn- 
put  his  hand  through  to  undo  the  fastening  of  the  window,  but  dow  already 
could  not  reach  sufficiently  far  without  breaking  the  residue  of  the  broken,  fa^en* 
pane :  he  did  so,  unfastened  and  opened  the  window,  and  got  in ;  ^"S  undone. 
and  whether  this  was  a  sufficient  breaking  was  the  question.  Thir- 

(a)  llie  ground  of  the  judges*  opinion  was,  that  there  was  no  decision  which 
went  the  length  of  holding  this  a  breaking ;  and  they  thought  they  ought  not  to 
go  beyond  what  had  been  decided  unless  the  case  were  within  some  settled  piii^ 
cipl^  wilich  this  was  not.     M£k  Barley  B. 
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teen  judges  (abs.  Lord  Lyndhurst  B.  &  Bolland  B.)  were  unani- 
mous that  it  was,  not  by  breaking  the  residue  of  the  pane,  but  by 
unfastening  and  opening  the  window.  H.  T*  1832.  R.  v.  Robins' 
son,  MS.  Bayley  B.     S.  C.  1  M.  327. 

Thieves,  having  an  intent  to  rob,  raised  the  hue  and  cry,  and 
brought  the  constable,  to  whom  the  owner  opened  the  door  ;  and 
when  they  came  in  they  bound  the  constable  and  robbed  the 
owner;  held  to  be  burglary.  So  if  admission  be  gained  under 
pretence  of  business ;  or  if  one  take  lodgings  with  a  like  felonious 
intent,  and  afterwards  rob  the  landlord ;  or  get  possession  of  a 
dwelling-house  by  false  affidavits  without  any  colour  of  title,  and 
then  rifle  the  house  ;  such  entrance  being  gained  by  fraud,  it  will 
be  burglarious.     2  EasVs  P.  C.  \%f>. 

So  m  ^.  Hawkins  s  case f  O.B.  1704>.  2  East's  P.  C  iS5.  She 
was  indicted  for  burglary ;  upon  evidence  it  appeared  that  she  was 
acquainted  with  the  house,  and  knew  that  the  family  were  in  the 
country ;  and  meeting  with  the  boy  who  kept  the  key,  she  pre- 
vailed upon  him  to  go  with  her  to  the  house,  by  the  promise  of  a 
pot  of  ale  ;  the  boy  accordingly  went  with  her,  opened  the  door, 
and  let  her  in ;  whereupon  she  sent  the  boy  for  the  pot  of  ale, 
robbed  the  house,  and  went  off;  and  this  being  in  the  night-time,  it 
was  adjudged  that  the  prisoner  was  clearly  guilty  of  burglary. 

A  breaking  may  be  also  in  law,  as  where  in  consequence  of 
violence  commenced  or  threatened,  in  order  to  obtain  entrance^ 
the  owner,  either  from  apprehension  of  the  force  or  with  a  view 
more  effectually  to  repel  it,  opens  the  door,  through  which  the  rob- 
bers enter.  —  But  where  no  fraud  or  conspiracy  is  made  use  of,  or 
violence  commenced  or  threatened,  in  order  to  obtain  an  entrance, 
there  must  be  an  actual  breach  of  some  part  of  the  house,  though 
it  need  not  be  accompanied  with  any  violence  as  to  the  manner  of 
executing  it.     2  East's  P.  C.  486. 

Joshua  Comtoall  was  indicted  with  another  person  for  burglary ; 
and  it  appeared  that  he  was  a  servant  in  the  house,  and  in  the 
night-time  opened  the  street  door  and  let  in  the  other  prisoner, 
and  shewed  him  the  sideboard,  from  whence  the  other  prisoner 
took  the  plate :  after  which  Comrnall  opened  the  door  and  let  him 
out,  but  did  not  go  out  with  him.  Upon  the  trial  it  was  doubted 
whether  this  were  burglary  in  the  servant,  he  not  going  out  with 
the  other.  But  afterwards,  at  a  meeting  of  all  the  judges  at  Ser- 
jeant*s  Inn,  they  were  unanimously  of  opinion  that  it  was  burglary 
in  both,  and  not  to  be  distinguished  from  the  case  where  one 
watches  at  the  street  end  whilst  another  goes  in  and  commits  the 
burglary,  which  hath  often  been  ruled  to  be  burglary  in  both  ;  and 
accordingly  Corntoall  was  executed.  2  Stra.  881.  19  HoxvelTs  St. 
rrf.782.(n.)   4f  Blac.Com.227. 

In  the  case  of  a  servant  opening  a  door  of  his  master's  house 
for  a  felonious  purpose,  without  any  conspiracy  with  others^  it 
seems  that  the  question  whether  such  act  amounts  to  a  breaking 
must  depend  upon  the  point  whether  the  door  might  have  been 
opened  by  the  servant  in  the  course  of  his  trust  and  employment. 
Thus,  if  a  servant  unlatch  a  door  or  turn  a  key  in  a  door  of  his 
master's  house  and  steal  property  out  of  tlie  room,  such  opening 
of  the  door  being  within  his  trust,  is  not  a  breaking ;  but  if  a  ser- 
vant break  open  a  door,  either  outward  or  inward  (as  a  closet, 
study,  or  counting-house),  such  opening  not  being  within  his  trust. 
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will  amount  to  a  breakiog  of  the  houae.    2  Hale,  254>  235'>  2  Russ. 
10. 

It  is  deemed  an  entry,  when  the  thief  breaketh  the  house^  and  Entry, 
bis  body,  or  any  part  thereof,  as  his  foot,  or  his  arm,  is  within  any 
part  of  the  house ;  or  when  he  putteth  a  gun  into  a  window  which 
he  bath  broken  (though  the  hand  be  not  in),  or  into  a  hole  of  the 
bouse  which  he  hath  made,  with  intent  to  murder  or  kill ;  this  is 
an  entry  and  breaking  of  the  house  :  but  if  he  doth  barely  break 
the  house,  without  any  such  entry  at  all,  this  is  no  burglary. 
S  Imst.  M.     2  East's  P.  C.  490. 

Res  ▼.  Burr  and  Lootely^  O.  B.  Feb.  Sess*  1821,  MS.     The  pri-  Breaking  alone 
Boners  were  convicted  before  Best  J.  on  an  indictment  charging  without  eruer^ 
them  with  burglariously  breaking  and  entering  the  dwelling-house  ^'  nottuffi- 
of  the  prosecutor,  with  intent  to  steal,  and  stealing  tiAUch  of  bacon*  ^^°^ 
The    prisoner  Loosely   lodged   in  the  prosecutors   house;  the 
window-shutter  was  in  the  night-time  opened  from  the  inside  of  the 
hoQse,  the  casement  of  the  window  was  taken  out,  and  the  bacon 
was  moat  probably  put  through  the  window  to  Burr^  by  whom  it 
was  carried  away  from  the  prosecutor's  premises  to  Burr's  house. 
It  did  not  appear  that  Looselu  went  out  of  the  house,  or  that  Burr 
ever  entered  the  house.    His  lordship  inclined,  at  the  trial,  to 
think  that  the  charge  of  burglary  in  the  indictment  was  not  sup- 
ported by  the  evidence;  but  told  the  jury,  that  if  they  believed  the 
facts*  he  advised  them  to  convict,  and  that  he  would  save  the  point 
for  the  twelTe  judges.     Afterwards,  on  conferring  with  the  judges 
of  the  court  of  K.  B.,  he  thought  that  there  was  no  evidence  of 
entering  the  house  ;  and  he,  therefore,  did  not  present  the  case  to 
the  twelve  judges,  but  recommended  a  pardon,  on  condition  of 
transportation  for  seven  years,  as  the  prisoners  were  properly  con- 
victed of  a  larceny. 

Where  the  house  was  broken,  but  not  entered,  and  the  owner 
for  fear  threw  out  his  money,  it  was  holden  to  be  no  burglary, 
though  clearly  robbery,  if  taken  in  the  presence  of  the  owner. 
2  Ease$  P.  C.  490. 

In  the  case  of  George  Gibbons,   O.  B.  Junes  1752,  Fost,  107*  Breaking  a  hole 
2  Basils  p.  C.  490.,  wlio  was  indicted  for  burglary  in  the  dwellings  «»<!  putting 
hoase  of  John  Allan,  it  appeared  in  evidence  that  the  prisoner  m  ^"^  through. 
the  night-time  cut  a  hole  in  the  window-shutters  of  the  prosecu- 
tor's shop,  which  was  part  of  his  dwelling-house,  and  putting  his 
hand  through  the  hole  took  out  watches  and  other  things,  which 
hung  in  the  shop  within  his  reach;  but  no  entry  was  proved,  other- 
wise than  by  putting  his  hand  through  the  hole.    This  was  held  to 
be  burglary,  and  the  prisoner  was  convicted. 

Where  a  glass  window  wis  broken,  and  the  window  opened  with 
the  hand,  but  the  shutters  in  the  inside  were  not  broken ;  this  was 
ruled  to  be  burglary  by  Ward  C.  B.,  P&wU  and  Tracy  justices,  and 
the  Recorder ;  but  they  thought  this  the  extremity  of  the  law ; 
and  on  a  subsequent  conference.  Holt  C.  J.  and  P&weU  J.  doubting, 
and  inclining  to  another  opinion,  no  judgment  was  given.  Roberts*s 
alias  Chambers  i  case,  2  East's  P.  C,  487. 

William  Bailey  and  Robert  Spencer  were  tried  at  the  O.B.  Jan.  Hand  intro- 
&M.  18 1 8,  before  Park  J.,  for  burglariously  breaking  and  entering  duced  between 
the  dwelling-house  of  Zachariah  Boote,  esq.  with  intent  to  steal,  broken  window 
The  case  was  very  clearly  and  satisfactorily  proved,  and  the  iury  JjJ^J^' 
found  the  prisoners  guilty ;  but  a  doubt  arose  whether  the  follow- 
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R.  V.  Bailey       ing  facts  were  sufficient  to  establish  such  an  entering  as  is  requisite 
and  Spencer.       to  constitute  the  crime  of  burglary,  there  being  no  question  as  to 

the  breaking,  or  intent  to  steal.  The  window  of  the  kitchen  was 
proved  to  be  fastened  in  the  following  manner :  —  The  sash  was 
drawn  down,  closed  and  fastened  at  the  point  of  division  by  a  latch 
in  the  inside.  The  inside  shutters  were  closed  and  fastened  by  a 
bar.  The  pane  in  the  upper  part  of  the  window  was  broken,  in 
order  to  put  in  the  hand  to  remove  the  latch :  then  the  lower  sash 
was  thrown  up  to  enable  the  prisoners  to  introduce  a  centre-bit  to 
cut  a  hole  in  the  shutters ;  and  while  they  were  engaged  in  this 
last  operation,  and  before  they  had  completed  it,  they  were  seized. 
The  jury  expressly  found  that  the  window  was  latched ;  and  that 
the  hand  of  one  of  the  prisoners,  both  being  present,  was  intro- 
duced in  order  to  remove  the  latch,  but  the  shutter  never  was 
actually  opened.  It  was  submitted  to  the  judges,  whether  this 
introduction  of  the  hand  for  the  above  purpose  was  such  an  ent^- 
ing  as  will  constitute  burglary,  with  the  other  necessary  proof  ? 
At  the  O.B.  May  Sess.  1818,  Bayley  J.  informed  the  prisoners, 
that  the  judges  had  considered  their  case,  and  were  unanimously 
of  opinion  that  there  had  been  a  sufficient  entry  of  the  house  to 
constitute  the  offisnce  of  burglary.  The  hand  of  one  of  the  pri- 
soners, it  appeared,  had  been  introduced  beyond  the  glass  window, 
so  as  to  reach  the  inward  shutter,  and  the  intervening  space  clearly 
was  within  the  dwelling-house.  Conviction  right.  R.  v.  Bailey 
and  another i  C  C.  R>  341. 
Breaking  win-  Where  the  prisoner  broke  the  glass  of  a  shop  window  with  his 
dow,  part  of  hand  with  intent  to  steal,  and  part  of  his  hand  went  within  the 
hand  within  the  shop,  held  to  be  a  Sufficient  entry  to  constitute  a  burglary.  //.  T. 
window.  1823^     ji^  ^,  2)avM,  C.  C.  A.  499. 

Crowl>ar  intro-  Where  the  prisoners  had  thrown  up  a  window,  which  had  been 
duced  to  force  left  closed  down,  and  had  introduced  a  crowbar  for  the  purpose  of 
inner  shutters,     forcing  the  inside  shutters,  which  were  fastened,  it  was  held  not  to 

be  a  sufficient  entry,  as  there  was  no  proof  that  any  part  of  the 
prisoners'  hand  was  within  the  window.  E.  T.  1828.  R,  v.  Rust^ 
/2.4-M.184. 

Thieves  came  by  night  to  rob  a  house ;  the  owner  went  out  and 
struck  one  of  them ;  another  made  a  pass  with  a  sword  at  persons 
he  saw  in  the  entry,  and  in  so  doing  his  hand  was  over  the  thres- 
hold ;  this  was  adjudged  burglary  by  great  advice.    2  East's  P.  C. 
490. 
Pistol  to  kill,         ^>  putting  a  hook  to  steal,  or  a  pistol  to  kill,  within  the  door  or 
or  hook  to  steal,  window,  though  the  hand  be  not  in,  is  an  entry.     lb. 
being  within  To  discharge  a  loaded  gun  into  a  house  is  a  sufficient  entry,  (a) 

the  house.  I  ffato.  c.  S8.  §  7. 

Loaded  gun  g^  where  thieves  bored  a  hole  through  the  door  with  a  centre- 

hol^M.  '""^  **•'»  *".^  P?''^  ®^  ^^  <^^^P«  ^^^'^  ^®"°<*  '"  ^®  '"8'^«  ®^  ^^^  **®"«^' 
c  tre.b*t  t  ^^  ^hich  it  was  apparent  that  the  end  of  the  centre-bit  had  pene- 
into  house.  ^"     trated  into  the  house,  yet,  as  the  instrument  had  not  been  mtro- 

duced  for  the  purpose  of  taking  the  property  or  committing  any 
other  felony,  it  was  decided  that  this  entry  was  not  sufficient  to 
constitute  burglary.     R,  v.  Hughes,  2  Easfs  P.  C  491. 

(a)  It  appears  to  have  been  ruled  by  Lord  Ellenboroitgh  C.  J.  that  a  person 
discharging  a  gun  from  the  outside  of  a  field,  into  it,  so  as  that  the  shot  must 
have  struck  the  soil,  was  guilty  of  breaking  and  entering  the  field.  Vide  Plt'c^- 
ering  ▼.  Rwid,  4  Campk,  82a  I  SUark.  Rep.  58.  &  C. 
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If  diTen  come  in  the  night  to  do  a  burglary,  and  one  of  them 
break  and  enter,  the  rest  of  them  standing  to  watch,  at  a  distance, 
this  is  burglary  in  all.    3  Inst.  64. 

And  the  entry  need  not  be  at  the  same  time  as  the  breaking,   Breaking  at 
provided  both  be  in  the  night ;  therefore,  if  thieves  break  a  hole  ^^  ^nM»  <nt>7 
in  the  house  one  night,  with  intent  to  enter  another  night  and  *'*|><><1>^* 
commit  felony,  which  they  execute  accordingly,  it  is  burglary. 
1  Hale,  551. 

Bex  V.  John  Smithy  C.  C  R.  41 7«     The  prisoner  was  tried  be-  The  pritoncr 
fore  Park  J.  at  the  O.  B.  April  Sess.  1820,  for  burglariously  broke  the  glasa 
breaking  and  entering  the  dwelling-house  of  Alfred  Taylor^  with    -y/'^!^^^ 
intent  to  steal  (no  stealing  was  alleged,  nor  was  there  any  in  fact) ;  *ntent  u,  J^ler 
but  the  learned  judg;e  leu  the  fact  of  the  intent  fully  to  the  jury,  at  a  futura  tima 
who  upon  the  evidence,  found  that  the  burglary  was  with  the  oo  the  Friday 
intent  to  steal,  and,  therefore,  returned  a  verdict  of  guilty.    It  ^^ti^  umI  •«- 
appeared  that  in  the  night  between  Friday  the  24th  and  Saturday  o^^he  Su^ 
the  25th  March,  the  side  door  of  the  prosecutor's  house,  opening  ^^t^    j|^  ^ 
into  a  thoroughfare  passage,  had  all  tne  glass  of  it  (nine  by  ten  judges  held  thia 
inches)  taken  out  by  the  prisoner,  with  intent  to  enter,  and  which  burglary,  the 
the  prosecutor  never  repaired  on  the  Saturday.    The  whole  of  blinking  being 


with  intent 


to 


Saturday  and  Sunday  elapsed ;  and  nothing  more  is  heard  of  it.  ^T^  ^^^ 
In  the  night  between  Sunday  the  26th  and  Monday  the  27th  March^  uAm. 
the  prisoner  entered  at  the  same  hole,  but  was  taken  on  the  pre« 
mises,  before  any  larceny  was  actually  committed.  The  jury  also 
found  the  breaking  and  entering  both  to  have  been  noetanter,  and 
that  the  breaking  was  not  accidental  (for  the  window  part  of  the 
door  was  just  high  enough  for  a  drunken  man's  head  to  have  hit 
it),  but  that  both  breaking  and  enterins  were  felonious.  But  a 
doubt  arose  whether  one  smgle  act  of  felony  (such  as  a  burglary) 
could  be  made  up  by  what  takes  place  at  two  different  days,  at  a 
distance  from  each  other,  and  not  merely  separated  by  the  natural 
accidents  of  the  transaction  itself,  as  if  the  felon  began  his  oper- 
ation at  ten  or  eleven  one  night,  and  did  not  complete  his  entry  till 
one  or  two  o'clock  in  the  morning,  which  would  in  law  be  the  next 
day.  Ld.  Hale  (I  P.  C.  551.)  says,  <<  But  if  they  break  a  hole  in 
the  house  one  night  to  the  intent  to  enter  another  night,  and  com- 
mit felony,  and  accordingly  they  come  at  another  night,  and  com- 
mit a  felony  through  the  hole  they  so  made  the  night  before,  this 
seems  to  be  burglary,  for  the  breaking  and  entering  were  both 
noetanter,  though  not  the  same  night ;  and  it  shall  be  supposed, 
that  they  brake  and  entered  the  night  when  they  entered,  for  the 
breaking  makes  not  the  burglary  till  the  entry."  See  also  2  East, 
P.  C.  491.^- This  point  was  submitted  for  the  opinion  of  the 
learned  judges,  who  (in  E.  T.  1820)  held  this  to  be  burglary,  the 
breaking  having  been  with  intent  afterwards  to  enter. 

If  A.,  being  of  full  age,  break  open  a  house  and  then  send  in  Sending  in  a 
a  young  child  trained  for  that  purpose,  who  brings  out  property  child  to  steal 
and  delivers  it  to  A.,  this  will  be  burglary  in  A.    1  Hale,  55Sf  f^!**® 
556.     2/2««.12.  breaking. 

It  was  formerly  held  that  not  only  the  mansion  or  dwelling-  Mansion  or 

house  itself,  but  also  barns,  stables,  &c.  though  not  under  the  same  dweUing-houie. 
roof,  or  joining  contiguous,  provided  they  were  parcel  thereof  and 
within  the  curtilage,  might  be  the  subject  of  burglary :  but  now 

by  7  &  8  G.  4.  c.29.  §  13.,  no  building,  althoueh  within  the  same  7&8  G.  4. 

curtilage  with  the  dwelling-house  and  occupied  therewith,  shall  be  c*  S9.  $  is. 
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deemed  to  be  part  of  such  dwelling-house  for  the  purpose  of  burg* 
lary,  or  for  any  of  the  purposes  aforesaid,  unless  there  shall  be  a 
communication  between  such  building  and  dwelling-house^  either 
immediate  or  by  means  of  a  covered  and  inclosed  passage  leading 
from  the  one  to  the  other. 

On  an  indictment  for  burglary  it  appeared  the  prosecutor's  house 
consisted  of  four  rooms  on  the  ground  floor,  one  of  which  was  a 
wash-house;  and  of  three  bed-rooms  up  stairs,  one  of  which  was 
over  the  wash-house :  the  wash-house  had  no  internal  communica- 
tion with  the  rest  of  the  house,  but  it  was  under  the  same  roof; 
the  wash-house  was  the  place  broken  into,  and  on  case  the  ques- 
tion was,  whether  since  T  &S*G.S.c, 29.  the  wash-house  was  part 
of  the  dwelling-house :  Seven  judges  held  it  was,  five  that  it  was 
not.  R.  V.  Burrowes,  Tr.  T.  1830.  MS.  BauUy  B.   S.  C.  1  Af.274. 

A  church  is  considered  a  mansion  in  which  burglary  may  be 
committed.     2  East's  P.  C.  487.  491. 

So  every  house  used  for  the  dwelling  and  habitation  of  man. 
3  Inst.  64. 

A  chamber  in  one  of  the  inns  of  court,  wherein  a  person  usually 
lodges,  or  a  lodging  in  part  of  a  house,  divided  from  the  rest,  and 
havmg  a  door  of  its  own  to  the  street,  is  properly  called  a  mansion- 
house.  1  Hato.  c.  38.  §  11.  See  2  Easfs  P.  C.  499,  500.  505. 
Kel.  84. 

Where  the  owner  of  the  house  let  out  the  whole  of  it  to  different 
lodgers,  except  a  cellar,  which  he  occupied  himself,  and  there  was 
only  one  common  outer  door  from  the  street ;  the  prosecutor 
was  one  of  the  lodgers,  and  rented  a  shop  and  parlour:  these 
were  broken  open  in  the  night ;  and  it  was  agreed  that  they  were 
properly  laid  to  be  the  mansion-house  of  the  prosecutor.  Rogers's 
case,  2  East's  P.  C.  506. 

Where  a  lady's  coachman  rented  two  lodging-rooms,  in  which 
he  slept,  situate  over  the  coach-house  and  stables,  and  which  were 
rated  by  the  parish  as  appurtenances  thereto,  and  the  entrance  to 
which  was  down  a  passage  out  of  a  public  mews,  by  stairs  leading 
to  the  doors  of  the  rooms,  which  were  locked  at  night ;  it  was  con« 
tended  that  these  were  mere  hay-lofts,  but  the  judges  held  they 
were  to  be  considered  the  dwelling-house  of  the  prosecutor. 
Turners  case^  2  East's  P.  C.  492. 

But  no  burglary  can  be  committed  by  breaking  into  any  inclosed 
ground,  nor  into  any  booth  or  tent,  though  the  owner  lodge  therein, 
not  being  a  permanent  edifice.     2  East*s  P.  C.  492.    2  Russ.  13. 

If  part  of  a  dwelling-house  be  let  off  to  a  tenant,  with  a  separate 
entrance  and  no  internal  communication,  and  the  tenant  never 
sleeps  there,  breaking  into  it  in  the  night  will  not  be  burglary. 
East's  P.  C.  507.  2  Russ.  14. 

But  aliter  if  there  be  any  internal  communication :  Where  a 
man  let  part  of  his  house  to  his  son,  who  used  it  as  a  shop,  but 
never  slept  there,  but  a  passage  from  the  son's  part  led  to  the 
father's  cellars,  and  they  were  open  to  the  father's  part  of  the 
house;  the  shop  having  been  broken  open,  it  was  held  to 
be  burglary  in  the  dwelling-house  of  the  father,  being  under 
the  same  roof,  part  of  the  same  house,  and  communicating 
internally.  M.  T.  1816.  R.  v.  Se/lon,  C.  C,  R.  202.  2 
Russ.  14.' 
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If  the  lessee  or  his  servant  usually,  or  often,  lodge  at  night  in  LeuceorUs 
the  shop  or  premises  let  off  from  the  house,  it  wouM  then  be  the  |f'^*^  ^"^ 
dwelling-house  of  such  lessee,  in  which  burglary  might  be  com-  hou^^ktoff 
milted.     1  i/a/e,  558.     2  Russ.  14.     See  R.  t.  Stock  and  others,  for^sleepinff  in.' 
2  Taunt.  539.  infra.  * 

Bat  it  is  not  necessary,  to  make  it  burglary,  that  any  person-  be 
mctually  in  the  house  at  the  very  time  of  the  offence  committed 

1  Haw.  C.38.  §1K 

NiOSrawns  case,  O.  B.  Jan.  1750.  Post.  76,2 East's  P.  C..496.  Inhabiciocy. 
«/.  and  M.  Nuthrown  were  indicted  for  burglary  in  the  dwelling-  Ht>use  leA  by 
boose  of  one  Mr.  Pakney  at  Hackney,  and  stealing  divers  goods.  *^  f*niily. 
The  prosecutor  made  use  of  it  as  a  country-house  in  the  summer,  dedded'on"^ 
his  chief  residence  being  in  London.     About  the  latter  end  of  the  r«tuniing» 
summer  preceding  the  offence,  he  removed  with  his  whole  family 
to  his  house  in  the  city,  and  brought  away  a  considerable  part  of 
his  goods ;  and  in  November  last  his  house  at  Hackney  was  broken 
open,  and  in  part  rifled ;  upon  which  he  removed  the  remainder 
of  his  household  furniture,  except  a  clock,  and  a  few  old  bed- 
steads, and  some  lumber  of  very  little  value;  leaving  no  bed  or 
kitchen  furniture,  or  any  thing  else  for  the  accommodation  of  a 
family.     Mr.  P.  being  asked,  whether,  at  the  time   he  so  dis- 
furnished  his  house,  he  had  any  intention  of  returning  to  reside 
there,,  declared  that  he  had  not  come  to  any  settled  resolution 
whether  to  return  or  not ;  but  was  rather  inclined  totally  to  quit 
the  house,  and  to  let  it  for  the  remainder  of  his  term*     The  fact 
the  prisoners  were  charged  with  was  sufficiently  proved,  and  was 
committed  about  midnight  the  1st  of  January. last..    The  court 
were  of  opinion  that  the  prosecutor  having  left  his  house,  and  dis« 
furnished  it  in  the  manner  before  mentioned,  without  any  settled 
reso/ation  of  returning,  but  rather  inclining  to  the  contrary,  it 
coold  not,  under  these  circumstances,  be  deemed  his  dwelling- 
house  at  the  time   the   fact  was    committed :  and  accordingly 
directed  the  jury  to  acquit  the  prisoners  of  the  burglary,  which 
they  did,  but  found  them  guilty  of  the  stealing.     And  they  were 
ordered  for  transportation.  —  And  the  distinction  is  this ;  where 
the  owner  quitteth  the  house  animo  revertendi,  it  may  still  be  con-  yfytiff,^  ^, 
sidered  as  his  mansion-house,  though  no  person  be  lefl  in  it ;  but  vertendu 
there  must  be  an  intention  of  returning,  otherwise  it  will  be  no 
burglary.     Post.  76,  77. 

If  A.  have  two  dwelling-houses,  and  live  sometimes  in  one  and 
sometimes  in  the  other,  the  breach  of  one  of  them  in  the  night- 
time, in  the  absence  of  his  family,  will  be  burglary..  1  Hale^  556m 
2  Russ.  18. 

So  if  A.  have  chambers  in  a  college,  or  inn  of  court,  where  he 
resides  in  terra  time,  and  in  his  absence  in  the  vacation,  his 
chambers  be  broken  open,  it  will  be  burglary.    Ibid. 

Therefore,  where  John  NichoUs,  being  possessed  of  a  house  in  Temponvy 
Westminster,  wherein  he  dwelt,  took  a  journey  into  CornvoaU  absence. 
with  intent  to  return,  and  sent  his  wife  and  family  out  of  town, 
and  left  the  key  with  a  friend  to  look  afler  the  house :  af^er  he 
had  been  gone  a  month,  no  person  being  in  the  house,  it  was 
broken  open  in  the  night  and  robbed  of  divers  goods.  He  re- 
turned a  month  afler  with  his  family,  and  inhabited  there.  This 
was  adjudged  burglary.  Murray  and  H arris* s  case,  O.B.  10  W.  3. 

2  EastU  P.  C.  497. 

VOI^  III.  H 
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Hallard's  case,  2  East*s  P.  C  4-98.  The  former  tenant  of  a 
house  had  quitted  it,  and  the  incoming  tenant  had  put  in  all  his 
furniture,  and  had  been  frequently  there  in  the  day-time,  but  had 
never  slept  in  the  house,  nor  had  any  of  his  family.  Duller  J. 
ruled  that  burglary  could  not  be  committed  therein.  In  a  similar 
case  also  it  was  so  ruled  by  Grose  J. 

So  in  Fullers  case,  2  East's  P.  C.  498.  1  Leach,  196.  (n)  who 
was  indicted  for  a  burglary  in  the  dwelling-house  of  Mr.  Holland^ 
it  appeared  that  the  house  was  a  new  one,  and  finislied  except  the 
painting  and  glazing ;  that  a  workman  who  was  constantly  em- 
ployed by  Mr.  //.  slept  in  it  for  the  purpose  of  protection,  but  no 
part  of  Mr.  //.'s  domestic  family  had  yet  taken  possession  of 
It :  this  was  ruled  by  the  recorder  not  to  be  the  mansion-house  of 
the  prosecutor. 

Where  prosecutor  had  bought  a  house,  meaning  to  reside  in  it,  and 
had  moved  there  some  of  his  furniture  and  cHects,  and  had  put  it 
under  the  care  of  a  carpenter  to  repair,  but  none  of  his  family,  or 
other  person,  slept  in  it ;  held  to  be  no  dwelling-house.  R»  v.  Lyons 
and  Miller,  2  Russ.  16. 

Where  the  prosecutor  had  lately  taken  the  house,  and  neither 
he,  nor  any  of  his  family  had  slept  there,  but  he  bad  got  two  hair- 
dressers to  sleep  in  it,  by  way  of  protecting  the  goods  and  furni- 
ture ;  held  not  to  be  prosecutor's  dwelling-house.  Harris's  case, 
2  East.  P.  C.  498. 

Prosecutor's  house  in  which  he  did  not  reside  being  untenanted, 
he  placed  a  servant  to  sleep  in  it,  to  protect  the  furniture,  while 
he  looked  out  for  another  tenant;  held,  that  this  could  not  be  con- 
sidered prosecutor's  dwelling-house.  R.y.J.DaviSf2East,P.  C.499. 

Where  the  prosecutor  used  a  house  for  business,  and  for  dining, 
and  there  was  bedding  in  the  house,  but  neither  prosecutor,  nor 
any  other  person,  slept  in  it,  on  prosecution  for  burglary,  it  was 
held  not  to  be  a  dwelling-house.     R,  y.  Martin,  C  C  R.  108. 

The  prosecutor  quitted  a  house  in  which  he  had  formerly 
resided,  but  continued  to  use  it  as  a  warehouse  and  workshop,  and 
made  two  of  his  workwomen  sleep  there,  as  a  security  to  it ;  held 
not  to  be  his  dwelling  house.     /2.  v.  Flannagan,  C  C.  i2.  187* 

The  prosecutor  having  ceased  to  reside  in  the  house  where  his 
shop  was,  placed  in  it  his  apprentice,  his  foreman,  and  his  fore- 
man's wife,  who  was  his  servant  in  keeping  the  house  clean,  and 
they  slept  there  by  way  of  protection  to  the  property,  were  on 
weekly  wages,  paid  no  rent,  and  dieted  themselves  ;  held,  that  it 
might  be  considered  the  dwelling-house  of  prosecutor  on  a  trial 
for  burglary.     E.  T.  1821.     R.  v.  Gibbons,  C.  C.  R.  442. 

N*B>  A  distinction  was  taken  that  the  servants  were  put  in,  not 
only  to  sleep,  but  to  live  there.    2  Russ.  19. 

Where  an  executor  placed  servants  into  his  testator's  house,  who 
lodged  there,  and  were  on  board  wages  ;  the  court  inclined  to  think 
it  might  be  held  the  dwelling-house  of  the  executor,  because  the 
servants  lived  there,     2  East,  P.  C.  499.,  but  Qu.?  see  2  Rtiss.  20. 

Casually  lodging  in  a  tenement  will  not  constitute  it  a  dwelling- 
house.    2  East,  P.  C.  497.    2  Russ.  20. 

As  if  a  servant  sleep  in  a  barn  in  order  to  watch  for  thieves. 
Browns  case,  2  East^  P,  C.  502.  497. 

Or  if  a  porter  lie  in  a  warehouse  to  watch  goods.  Smith's  case, 
2  East,  P.  a  497. 
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It  is  necessary  to  ascertain  to  whom  the  mansion  belongs,  and   Of  the  owner, 
to  stale  that  with  accuracy  in  the  indictment.     If  the  rule,  ob*   '"  whose 
serves  Mr.  East  (2  East's  P.  C.  499,  500.),  by  which  to  ascertain  "•"«o«»- 
this  ownership  may  be  compressed  with  snracient  discrimination 
into  a  smd!  compass,  I  should  say  generally,  that  where  the  legal   General  rule, 
title  to  the  mhole  mansion  remains  in  the  same  person ;  there,  if 
he  inhabit  it  either  by  himself,  his  family,  or  servants,  or  even  by 
bis  guests,  the  indictment  must  lay  the  offence  to  be  committed 
against  his  mansion.     And  so  it  is,  if  he  let  out  apartments  to  in- 
mates who  have  a  separate  interest  therein,  if  they  have  the  same 
outer  door  or  entrance  into  the  mansion  in  common  with  himself. 
But  if  distinct  families  be  in  the  exclusive  occupation  of  the 
house,  and  have  their  ordinary  residence  or  domicile  there,  with- 
out any  interference  on  the  part  of  the  proper  owner  ;  or  if  they 
be  only  in  possession  of  parts  of  the  house  as  inmates  to  the 
owner,  and  have  a  distinct  and  separate  entrance ;  then  the  of- 
fence of  breaking,  &c.  their  separate  apartments  must  be  laid 
to  be  done   against  the  mansion-house   of  such  occupiers  re- 
spectively. 

Hie  rule  is  the  same  where  a  house  is  inhabited  by  persons  who  King's  man- 
stand  m  the  relation  of  servants ;  and  thus,  apartments  m  the  king's  ^*^"*  ^^* 
palaces,  or  in  the  houses  of  noblemen,  for  their  stewards  and  chief 
servants,  can  only  be  laid  to  be  the  mansion-house  of  the  king  or 
nobleman.    2  East,  P.  C.  500.  2  Russ.  23. 

In  the  case  of  breaking  into  the  lodgings  of  a  person  in  White-  Whitehall. 
hall  palace,  it  was  agreed  that  the  indictment  should  be  for  break- 
ing  the   king's  mansion ;     R,  v.  Williams,   1  Hale,  522.  2  Rtiss. 
2S.,  and  for  breaking  into  a  chamber  at  Somerset  House,  that  it  Somerset 
should  be  laid  as  the  mansion  of  the  queen-i[nother.     Burgess  case,  ^o^se. 
KeL  27.  2  Russ.  24. 

A.  Hawkins  was  indicted  for  burglary  in  the  mansion-house  of  House  of  a 
S.  Story,  It  appeared  that  it  was  the  house  of  the  African  Com-  corporation, 
pany,  and  that  Story  was  only  an  officer  of  the  company,  having 
apartments  and  inhabiting  the  house :  it  was  ruled  by  Holt  C.  J., 
Tracy  J.,  and  Bury  6.,  that  Story  s  apartments  could  not  be  said 
to  be  his  mansion-house,  he  only  occupying  them  as  an  officer  of 
the  company  ;  for  though  an  aggregate  corporate  body  could  not 
be  said  to  inhabit  anywhere,  yet  they  might  have  a  mansion-house 
for  the  habitation  of  their  servants ;  and  the  jury  were  discharged 
of  this  indictment;  and  it  was  afterwards  laid  as  the  mansion- 
house  of  the  company.  O.  B.  1704".  Post.  38.  2  East's  P.  C. 
501. 

So  </.  Picket  was  indicted  for  burglary  in  the  dwelling-house  of 
the  East  India  Companv,  which  is  inhabited  by  their  servants ; 
and  he  was  convicted  and  executed.  0.  B.  April,  1765.  2  East*s 
P.  C.  501. 

C.  Maynard  was  indicted  (Cambridge  Spring  Assizes  1774)  for  A  college. 
burglary  m  the  mansion-house  of  the  master,  fellows,  and  scholars 
of  Bennet  college,  in  Cambridge.  It  appeared  that  he  broke  into 
the  buttery  of  the  college,  and  there  stole  some  money ;  and  it 
was  agreed  by  all  the  judges,  upon  a  reference  to  them,  that  it 
was  burglary.     C  Maynard's  case,  2  Easfs  P.  C.  501. 

G.  Brown  was  indicted  for  burglary  in  the  dwelling-house  of  Servant  in  agrl- 
JVf.  Graydonf  and  stealing  thereout  oats.     A  second  count  stated  culture  living 
it  to  be  the  dwelling-house  of  T.  TrumbalL     Graydon,  a  farmer,  *^'^^^™''*'  • 
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had  a  dwelling-house,  in  which  he  lived,  a  stable,  cow-house,  cot- 
tage, and  barn,  all  in  one  range  of  buildings  in  the  order  men- 
tioned, and  under  one  roof;  but  they  were  not  inclosed  by  any 
wall  or  court  yard,  nor  was  there  any  communication  from  one  to 
the  other  within.  TrumbalTs  family  resided  in  the  cottage  by 
agreement  with  Graydorii  when  he  went  into  his  service;  but 
Trumball  paid  no  rent ;  only  an  abatement  was  made  in  his  wages 
on  account  of  his  family  residing  in  the  cottage.  Some  corn  hav- 
ing been  missed  out  of  the  barn,  Trumball  and  another  person 
put  a  bed  in  the  barn,  and  went  and  slept  there,  and  a  few  nights 
after  they  had  so  done,  the  prisoner  unlocked  the  barn  door,  and 
took  away  a  quantity  of  oats.  Af^er  conviction,  judgment  was 
respited  upon  a  doubt  whether  it  could  be  considered  as  the 
dwelling-house  either  of  Graydon  or  TritmbalL  Upon  a  refer- 
ence, it  was  agreed  (Mich,  T.  1787.)  by  all  the  judges,  that  the 
sleeping  in  the  barn  made  no  difference.  But  they  held  (JBuUerJ. 
doubting),  that  this  was  no  more  than  a  licence  to  Trumball  and 
servant  to  lodge  in  the  cottage,  and  not  a  letting  of  it  to  him  (a)  ; 
and  that  the  barn,  as  well  as  the  rest  of  the  buildings,  being  under 
the  same  roof,  continued  parts  of  the  mansion-house  of  Graydon. 
(MS.  Gould  J.)  And  many  of  the  judges  inclined  to  think,  that  if 
there  had  been  a  demise  of  the  cottage  to  Trumbally  the  bam 
would  still  have  continued  part  of  GraydorCs  dwelling-house  in 
point  of  law.  G.  Brovons  cascy  Newcastle  Sum.  Ass.  1787,  2  Easfs 
P.  C.  501. 
Senrant  having  g^  ^Iso,  where  the  servant  of  three  partners  in  trade  had 
particularrooms  ^ggj^jy  wages,  and  particular  rooms  assigned  to  him,  as  lodging 
over  an  o      'for  himself  and  his  family,  over  the  bank  and  brewery  office  of 

his  employers,  with  which  his  lodging  communicated  by  a  trap- 
door and  a  ladder,  it  was  holden  by  the  judges  (M.  T,   1809), 
after  argument,  that  a  burglary  committed  in  the  banking-room 
was  well    laid  as  in    the    dwelling-house  of  the  three  partners. 
R,  V.  Stockton  and  others,  tried  at  Carlisle  Sum,  Ass*  1809,  cor. 
Chambre  J.,  2  Taunt.  339.  2  Leach,  1015. 
Warehouaeman       But  where  a  warehouseman  occupied  a  house  of  his  employers, 
occupying  and     adjoining  to  their  warehouse,  and  paid  a  rent  for  it,  it  was  held 
a^houM*^^"'        that  it  could  not  be  considered  as  their  mansion,  for  that  they 

might  have  distrained  for  rent,  and  could  not  have  removed  him 

arbitrarily  as    he  was  their  tenant.   E.  T.    1824-,   R.  v.  Jarois 

and  another,  R.  Sp  M.  7. 

Workman  in  a        So,  where  a  workman  in  a  colliery  was  allowed  by  his  employer 

colliery  occu-     to  occupy,  with  his  family,  a  cottage,  rent-free,  held,  that  it  might 

renufree^***^**  be  laid  as  the  dwelling-house  of  the  workman,  as  it  was  occupied 

for  the  use  and  benefit  of  himself  only,  and  not  for  the  use  or 

business  of  his  emploj'er,  or  the  colliery.    R.  v.  JobUng,  M.  T. 

1823,  C.  C.  R.  525.  (b) 

Toll-gate-  It  appeared  that  a  toll-gatekeeper,  under  a  contract  with  the 

^®^*""J^*"8   lessee  of  the  tolls,  occupied  a  contiguous  house,  which  had  been 

house. ^  built  for  that  purpose  by  the  trustees:  the  judges  agreed,  on  a 

trial  for  burglary,  that  it  was  properly  described  as  the  house  of 

(a)  Vide  Beriie  ▼.  Beaumont,  16  Eatt,  33. 

(b)  Hotroyd  J.  who  tried  the  case,  thought  it  might  be  considered  as  to 
third  persons,  either  as  the  master's  house  or  the  workman's;  even  though  the 
workman's  occupation  might,  in  law,  at  the  master's  election,  be  considered  the 
occupation  of  the  master,  and  not  of  the  workman.  —  lb. 
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|fae  t<^l-gatekeeper,  he  having  the  exclusive  possession,  and  the 
^essee  having  no  interest  in  it.  M.  7.  1824*,  Camfield^s  case, 
R.  Sf  M.  i2. 

>Vhere  a  person  is  allowed  to  reside  in  a  house»  under  such  Tenant  at  will. 
circmnstances  that  he  may  be  considered,  not  the  owner^s  servant, 
but  a  tenant  at  will,  it  may  be  legally  described  as  his  dwelling- 
house.    //.  T.  1823,    Coiiet*s  case,  Q  C.  R.  498.     N,  B.   This 
was  a  case  of  breaking  open  in  the  day  time. 

Certain   premises   in   London,   comprising   warehouses   and  a  House  of  a 
dweliing-house,  having  an  internal  communication,  were  rented  by  manufacturing 
a  company  of  blanket  manufacturers  at  Witney,  and  their  agent  *^^"'.^7  *J?"  - 
resided  there  rent  free,  which  was  considered  as  being  in  part  a  ^ent.    ^    ** 
remoiieration  for  his  services ;  in  burglary  for  breaking  open  the 
warehouses^  it  is  said  to  have  been  held  that  it  was  rightly  charged 
as  the  dwelling-house  of  the  agent.     O.JB,  1801,  R.  y.  Margetts, 
2  Leach,  930.    2  Russ.  25. ;  but  see  n.  {a.)  ib.  26. 

The  governor  of  the  Birmingham  worichouse  resided,  with  his  Governor  of 
family,  in  a  house  which  was  part  of  the  building,  under  a  contract  workbouie, 
with  the  guardians  and  overseers,  who  reserved  three  apartments  '««<l">g  in  it. 
as  warehouses,  and  another  as  an  office ;  the  governor  was  paid 
by  a  salary,  and  by  his  occupation  of  the  house  :  the  office  having 
been  broken  open,  the  judges  were  of  opinion  that  it  was  not  the 
dwelling-house    of    the  governor.     Tr.  T.  I8O69.  Wilson^^s  case, 
c7.  Cm  R»  113* 

Bunjfon  was  secretary  to  the  Nortoich  Fire  and  Life  Assurance  Secretary  of  an 
Company,  and  he  and  his  family  lived  in  a  house  the  company  inwrance  com- 
htred,  and  for  which  they  paid  rent  and  taxes,  and  in  the  lower  J^J^  jj^'^'^ie 
part  of  which  their  business  was  transacted :  the  rooms  for  their  i^nsiQess  waa 
business  were  not  locked  from  the  rest  of  the  house,  but  were  at  carried  on. 
a/J  times  accessible  by  Bunyons  family  and  servants;  prisoner 
having  stolen  property  out  of  one  of  these  rooms,  he  was  indicted 
capitally  for  stealing  in  the  dwelIing4iouse,  and  the  dwelling- 
house  was  stated  in  the  indictment  to  be  Bunyons ;  and  on  case 
upon  the  question,  whether  it  could  properly  be  described  as 
Bunyons  house,  the  judges  held  it  might ;  he  and  his  family  and 
servants  were  the  only  persons  who  dwelt  there ;  they,  and  they 
only,  were  the  persons   liable   to  be   disturbed  by  a  burglary ; 
and  though  the  judges  would  not  say  it  might  not  have  been 
descrifoed  as  the  company's  house,  they  thought  it  might  with 
equal  propriety  be  described  as  Bunyon*8.    Conviction  held  right. 
Hil.  T.  1830,  R.  V.  Wilt,   MS.  Bayley  B.     S.  C.  R.  Sf  M.  248. 
N.  B,    Bunyon  had  the  exclusive  possession  of  the  whole  except 
in  hours  of  business,  and  then  he  had  the  parts  appropriated  to 
the  purposes  of  business,  in  common  with  others. 

It  the  chamber  of  a  guest  at  an  inn  be  broken  open,  it  must  be  Inn. 
laid  in  the  indictment  to  be  the  mansion-house  of  the  innkeeper. 
2  MS.  Slim.  249. 

As  the  possession  of  the  servant  or  guest  is  the  possession  of  ^"®  ^^  family. 
the  owner,  so  is  the  possession  of  any  one  who  in  law  is  deemed  to 
be  part  of  the  owner's  family.    In  Farre's  case  (KeL4!S.)  it  was 
holden,  that  if  the  house  of  a  feme  covert  who  lives  apart  from 
her  husband  be  broken,  though  the  husband  had  expressly  refused  Wifeliring 
to  have  any  thing  to  do  with  the  lease,  and  the  landlord  had  separate. 
thereupon  agreed  with  the  wife  alone,  yet  it  must  be  laid  to  be  the 
bouse  of  the  husband. 
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Wife  separated, 
and  liring  on 
her  separate 
means. 


Wife  living 
separate  and 
in  adultery. 


Partners. 

House  occupied 
by  one  only. 


One  partner 
lodging  and 
boarding  in  a 
house  rented 
by  the  other. 

A  house,  the 
joint  property 
of  partners  in 
trade,  in  which 
the  business  is 
carried  on,  and 
in  which  the 
servants  in  the 
business  sleep, 
may  be  de- 
scribed as  the 
dwelling-house 
of  all  the  part^ 
ners,  though 
one  only  resides 
in  it. 
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But  in  any  case  where  the  law  would  adjudge  the  separate  pro- 
perty of  the  mansion  to  be  in  the  wife,  and  she  has  also  the  exclu- 
sive possession,  the  burglary  ought  to  be  laid  against  her  maasioa- 
house»  and  not  against  that  of  her  husband.     2  Easi*s  P.  C.  504. 

Husband  and  wife  were  separated,  and  she  subsisted  on  property 
which  was  hers  before  marriage,  and  was  conveyed  to  trustees  for 
her  separate  use ;  the  house  was  not  part  of  such  property,  but 
was  hired,  and  the  rent  paid  by  herself,  and  her  husband  had 
never  been  in  it.  On  indictment  for  burglary  the  judges  were 
clear,  that  it  must  be  laid  as  the  dwelling-house  of  her  husband, 
because  at  law  the  wife  could  have  no  property.  M.  T*  1822, 
French's  case,  C.  C  jR.  4-91. 

Where  a  man  and  his  wife  agreed  to  live  separate,  and  he 
allowed  her  to  occupy  a  house  of  his,  which  he  had  built,  but 
never  resided  in,  and  she  and  another  man  lived  there  in  criminal 
intercourse,  as  man  and  wife;  held,  in  burglary,  that  it  was  properly 
described  as  the  dwelling-house  of  the  husband.  Tr.  7\  182S, 
Wilford's  case,  C.  C,  R,  517. 

M.  Jones  was  indicted  for  burglary  in  the  dwelling-house  of 
J*.  Smith  and  </.  Knotoles,  The  prosecutors  were  in  partnership, 
and  lived  next  door  to  each  other.  The  two  houses,  which  were 
formerly  one,  had  been  divided  for  the  purpose  of  accommodating 
their  respective  families,  and  were  at  the  time  perfectly  distinct 
and  separated  from  each  other,  without  any  communication  but 
by  the  street.  The  housekeeping  was  paid  by  each  partner  sepa- 
rately for  his  own  house :  but  the  rent  and  taxes  of  both  houses 
were  paid  jointly  out  of  the  partnership  fund.  The  offence  was 
committed  in  the  house  of  Smith,  to  whom  the  prisoner  was 
servant.  It  was  objected,  that  though  these  two  houses  were  the 
joint  property  of  both  the  partners,  yet  they  were  the  several  and 
respective  mansions  of  each ;  and  therefore  the  offence  ought  to 
have  been  stated  to  have  been  committed  in  the  house  of  Smith 
only  :  and  the  court,  considering  the  objection  to  be  well  founded, 
directed  the  jury  to  acquit  the  prisoner  of  the  capital  part  of  the 
charge;  and  she  was  found  guilty  of  the  simple  larcenj'  only. 
M.  Jones's  case,  0.  B.  Sept.  1790,  2  East's  P.  C.  501-.  1  Leach, 
537. 

A,  and  B»  were  partners,  and  A.  rented  the  whole  of  the  premises 
in  which  the  business  was  carried  on,  and  there  resided,  but  B. 
lodged  and  boarded  with  him,  and  also  paid  a  certain  proportion 
of  the  rent  and  taxes  for  the  shop  and  warehouse.  On  an  indict- 
ment for  felony  committed  in  the  shop,  it  was  held  to  be  properly 
laid  as  stealing  in  the  dwelling-house  of  A.  Parminters  case, 
1  Leach,  537.  n.  (a)  2  Russ.  31. 

Prisoner  being  indicted  for  stealing  the  goods  of  H.  and  others 
in  their  dwelling-house,  it  appeared  that  //.,  P.,  and  iS.  carried  on 
an  extensive  business  in  the  house  as  partners ;  the  house  was  the 
joint  property  of  the  firm,  and  a  number  of  young  men,  employed 
in  the  business,  slept  in  the  house ;  P.  and  his  family  lived  in  it, 
but  //.  and  S>  resided  elsewhere :  on  Ca.  res.  the  question  w^as, 
whether  the  dwelling-house  was  properly  laid  as  that  of  all  the  part- 
ners, or  whether  it  ought  to  have  been  laid  as  that  of  the  resident 
partner  only.  The  judges  were  unanimous  that  the  dwelling-house 
was  properly  described,  and  the  conviction  right.  E.  T.  1832, 
R.  V.  G.  Aihea,  1  M.  329. 
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Where  premises  coDsisted  of  a  house  and  warehouse  under  the  House  let  to 
$ame  roof,  and  irith  iDtemal  conimunication,  and  the  house  was  on®  ^  two 
let  to  A,  and  the  warehouse  to  A.  and  J5.  jointly,  burglary  having   P«irtne«t  »hop 
been  comoiitted  in  the  warehouse,  held,  that  it  could  not  be  laid  f'^tj^th^"^ 
as  the  dwelling-house  of  A.  E.  T.  1813,  Jenkins  s  cate,  C.  C.  R.  244. 

A.  aod  £.  following  different  trades,  rented  between  them,  but  at  Houseoccupicd 
di&rent  rents  and  tenures,  a  house  and  shop,  but  divided  the  shop  by  two  tnule»- 
bj  a  partition,  so  as  to  make  two  shops  for  the  separate  business  of  men  severmlly ; 
each,  and  there  was  an  internal  communication  between  the  shops  ^^P  <livided. 
and  the  house»  and  as  to  the  rest  of  the  premises  there  was  no 
(ifvision  except  by  the  several  apartments ;  the  shop  of  A.  having 
been  broken  open  in  the  night,  held,  that  it  was  rightly  described 
as  the  dwelling-house  of  ^.   £.  T.  1824,  Baileys  case,  R.  Sf  M.  23. 

And  where  inmates  have  several  rooms  in  a  house,  of  which   Inmates  of  a 
they  keep  the  keys,  and  inhabit  them  severally  with  their  families,  houne. 
jct  if  they  enter  at  one  outer  door  with  the  owner,  these  rooms 
cannot  be  said  to  be  the  dwelling-houses  of  the  inmates,  but  the 
indictment  ought  to  be  for  breaking  the  house  of  the  owner. —  But 
if  the  owner  inhabit  no  part  of  the  house,  or  even  if  he  occupy  a 
shop  or  a  cellar  in  it,  but  do  not  sleep  therein,  the  apartments  of  See  Rogers's 
sQch  inmates   shall  be  considered  as  their  respective  dwelling-   Ca.#t4pra,p.96. 
houses.      CarrelVs  case,  1  Leach,  237.     Trapshaxo's  case,  1  Leach,   ^^^ 
427.,  and  p.  90.  notis. 

If  the  owner  who  lets  out  apartments  in  his  house  to  other  Lodgen, 
persons,  sleep  under  the  same  roof,  and  have  but  one  outer  door 
common  to  him  and  his  lodgers,  such  lodgers  are  only  inmates, 
and  all  their  apartments  arc  parcel  of  the  one  dwelling-house  of 
the  owner.     AW.  84. 

By  consequence,  if  a  man  let  out  part  of  his  house  to  inmates,  Owner  break- 
and  continue  to  inhabit  the  rest  himself,  if  he  break  open  the  ing  lodger's 
apartments  of  such  inmates  and  steal  their  goods,  it  will  be  felony  apartments, 
only,  and  not  burglary ;  for  it  cannot  be  burglary  to  break  open 
his  own  house.     2  East,  P.  C.  506.  2  Russ.Sl. 

But  if  the  owner  do  not  lodge  in  the  same  house,  or  if  he  and  Separate  en- 
the  lodgers  enter  by  different  outer  doors,  the  apartments  so  let  trances, 
out  are  the  mansion  for  the  time  being  of  each  lodger  respectively, 
even  though  the  rooms  are  let  by  the  year.    2  Easi*s  P.  C  505. 

But  if  A.  have  a  shop  which  is  parcel  of  his  house,  the  indict-  Shop,  parcel  of 
ment  must  be  for  breaking  the  mansion-house  of  A. ;  but  if  it  be  house. 
severed  by  lease»  and  have  no  communication  with  the  dwelling- 
house  by  having  a  different  entrance^  then,  unless  the  lessee  or  his 
servant  sleep  there  usually  or  oflen,  no  burglary  can  be  committed 
in  it.   (2  Easfs  P.  C.  507.)    For  it  is  not  the  mansion-house  of  A,, 
being  severed  by  the  lease ;  nor  can  it  be  said  to  be  the  mansion-  Severed, 
house  of  the  lessee^  if  neither  he  nor  his  family  ever  dwell  there, 
or  if  their  sleeping  there  be  only  casual  or  temporary* 

To  break  and  enter  a  shop,  not  parcel  of  the  mansion-house,  in 
which  the  shopkeeper  never  lodges,  but  only  works  or  trades  there 
in  the  day-time,  is  not  burglary,  but  only  larceny :  but  if  he  or 
his  servants  usually  or  often  lodge  in  the  shop  at  night,  it  is  then 
a  mansion-house,  in  which  burglary  may  be  committed.  1  Hale, 
557,  558. 

It  is  necessary  also  to  state  with  accuracy  the  name  of  the  Indictment, 
person  whose  goods  are  stolen.    Thus,  where  the  indictment  was  Of  the  name  of 
for  breaking,  &c.  the  house  of  J.  Davis,  with  intent  to  steal  the  ***  P*"^"  ^''^ 
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claims  property 
in  the  goods. 


Mansion  or. 
dwelttng-bouse 

Parish. 

Church. 
Owner^ 

Technical 
terms. 

What  shall  be 
deemed  night. 


Hour  must  he 
alleg^ed. 


Evidence. 


There  must  be 
an  intent  to 
commit  felony. 
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goods  ofc/.  Wakeliny  in  the  said  house  being,  and  there  was  no 
•such  person  who  had  goods  in  the  house ;  but  J,  W.  was,  by 
mistakej  inserted  for  J,  Z>. ;  the  prisoner  was  acquitted.  And  it 
was  ruled  that  the  words  **  J.  IV"  could  not  be  rejected  as 
surplusage,  they  being  sensible  and  material;  that  it  was  necessanr 
to  state  truly  the  property  in  the  goods,  and  that  without  such 
words  the  description  of  the  offence  would  be  incomplete ;  and 
that  it  is  not  like  the  case  of  alleging  a  robbery  in  the  dwelling- 
house  of  A,,  which  turns  out  to  be  the  property  of  B,. ;  because 
that  .circumstance  is  perfectly  immaterial  in  robbery,  which  Is 
ousted  of  clergy  generally.  Jenkss  case,  0,  B*  JunCy  1796,  2  East's 
P.  C.  514.  2  Leach,  774..  M.  T.  1796. 

It  is  necessary  to  state  in  the  indictment,  that  the  offence  was 
committed  in  a  mansion-house  or  dwelling-house ;  to  say  only,  in  a 
house,  will  not  be  sufficient.     2  East,  P.  C.  512.  2  Russ»  36. 

So  the  parish  in  which  it  is  situate  must  be  correctly  stated. 
2  Russ*  id. 

In  case  of  burglary  in  a  church,  it  may  be  laid  as  committed  in 
the  parish  church  of  such  a  parish.  2  East,  P.  C.  512.  2  Russ.  37. 

The  indictment  must  also  state  truly  the  name  of  the  owner  of 
the  dwelling-house.     2  East,  P.  C.  513.  2  Russ,  37. 

The  terms  **  feloniously  and  burglariously"  must  be  used;  and 
also  that  the  prisoner  "  broke  and  entered."     2  Russ.  37- 

As  to  what  shall  be  accounted  night  for  this  purpose ;  anciently 
the  day  was  accounted  to  begin  only  from  sun- rising,  and  to  end 
immediately  upon  sun-set :  but  it  is  now  generally  agreed,  that 
if  there  be  daylight  enough  began  or  left  cither  by  the  light  of 
the  sun  or  twilight,  whereby  the  countenance  of  a  person  maj 
be  reasonably  discerned*  it  is  no  burglary  ;  but  that  this  does  not 
extend  to  moonlight ;  for  then  many  midnight  burglaries  would  go 
unpunished.  (3  Inst.  63.  1  Hale,  550.  2  East's  P.  C.  509.)  And, 
besides,  ^  the  malignity  of  the  offence  does  not  so  propcu'ly  arise, 
as  Mr.  Justice  Blackstone  observes  (4  Com.  224.),  from  its  being 
done  in  the  dark,  as  at  the  dead  of  night,  when  all  the  creation, 
except  leasts  of  prey,  are  at  rest,  when  sleep  has  disarmed  the 
owner,  and  rendered  his  castle  defenceless. 

In  the  day-time  there  can  be  no  burglary.    4  Blac.  Com.  224. 

Rex  V.  Waddington,  2  Easty  P.  C.513.  At  Lancaster  Lent  assizes, 
1771,  there  was  an  indictment  for  burglary,  alleging  the  fact  to 
have  been  committed  in  the  night,  but  not  expressing  about  what 
ho|ir  it  was  done.  Mr.  J.  Gould  held  the  indictment  insufficient 
as  for  a  burglary,  and  directed  the  prisoner  to  be  found  guilty  of  a 
simple  felony  only.  He  said  that,  according  to  the  old  doctrine, 
a  burglary  might  be  committed  at  any  time  between  8un*setting 
and  sun-rising  ;  but  that  the  rule  now  established  is,  that  it  cannot 
be  committed  during  the  crepuscttlum  ;  that  therefore  it  is  necessary 
to  specify  the  hour,  in  order  that  the  fact  may  appear  upon  the 
face  of  the  indictment  to  be  done  between  the  twilight  of  the 
evening  and  that  of  the  morning. 

It  is  not  necessary,  however,  that  the  evidence  should  prove 
the  hour  laid  in  the  indictment :  it  will  be  sufficient  if  the  offence 
appear  to  have  been  committed  in  the  night.  2  East^  P.  C.  513. 
2  Russ.  36. 

There  can  be  no  burglary  but  where  the  indictment  both  ex- 
pressly alleges,  and  the  verdict  also  finds  an  intention  to  conunit 
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soaie  felon  J :  Tor  if  it  appear  that  the  offender  meant  only  to  coin* 
mit  a  trespass,  as  to  beat  the  party,  or  the  like,  he  is  not  guilty  of 
burglary.     ]  Haw.  c.  S8.  $  18. 

J.  Dohbs  was  indicted  for  burglary  in  breaking  and  entering  the 
stable  ^  J.Baj/ley^  part  of  his  dwelling-house,  in  the  night,  with 
a  fdoDioitt  intent  to  kill  and  destroy  a  gelding  of  one  A>  B.  there 
befl^.     It  appeared  that  the  gelding  was  to  have  run  for  40 
goinets,  and  that   the  prisoner  cut  the  sinews  of  his  fore-leg  to 
prerent  his  running,  in  consequence  of  which  he  died.     Parker 
C.  J.  ordered  him  to  be  acquitted;  for  his  intention  was  not  to 
comniit  the  felony  by  killing  and  destroying  the  horse,  but  a  tres- 
pass only  to  prevent  his  running ;  and  therefore  no  burglary.     But 
the  prisoDer  was  again  indrcted  for  killing  the  horse,  and  capitally 
conricted.     JDodbis  case,   Buckingham  Sum,  Ass.  1770,  2  Easts 
P.  C.  513.      Fide  1  Hale,  561. 

Rex  V.  Knight  8f  Roffey,  2  EasCs  P.  C.  510.  Tlie  prisoners  were 
indicted  for  a  burglary  in  the  dwelling-house  of  Mary  Snelling, 
the  intent  being  laid  to  steal  the  goods  of  one  Leonard  Hawkins. 
It  appeared  that  Hawkins,  who  was  an  excise  officer,  had  seized 
ume  bags  of  tea  in  a  shop,  entered  in  the  name  of  Smith,  as 
being  there  without  a  legal  permit,  and  had  removed  them  to 
Martf  Snelling*s,  where  he  lodged.    The  prisoners  and  many  other 
persons  broke  open  Mari/  Snelling's  house  in  the  night,  with  intent 
to  take  this  tea.     It  was  not  proved  that  Smith  was  in  company 
with  them  ;    but  the  witness  said,  that  they  supposed  the  tea  to 
belong  to   Smith ;    and  supposed  that  the  fact  was  committed 
either  in  company  with  him,  or  by  his  procurement.     The  jury, 
being  directed  to  find  as  a  fact  with  what  intent  the  prisoners 
broke  and   entered  the  house,  found  that  they  intended  to  take 
the  goods  on  the  behalf  of  Smilh ;    and,  upon  the  point  being 
reserved,  all  the  judges  (£.  T.  1782)  were  of  opinion  that  the 
indictment  was  not  supported ;  as,  however  outrageous  the  con- 
duct of  the  prisoners  was,  in  so  endeavouring  to  get  back  Smith's 
goods,  still  there  was  no  intention  to  steal.     But  if  the  indict- 
ment had  been  for  breaking  the  house  with  intent  feloniously  to 
rescue  goods  seized,  &c.,  which  is  felony  by  stat.  19  G.  2.  c.34., 
some  ot   the  judges  thought  that  it  would  have  been  burglary. 
Bat  even  in  that  case,  it  was  agreed  that  evidence  must  be  given 

00  the  part  of  the  prosecutor,  to  show  that  the  goods  were  uncus- 
tomed, in  order  to  throw  the  proof  upon  Uie  prisoners  that  the  duty 
was  paid :  but  being  found  in  oil-cases,  or  in  great  quantities  in  an 
unentered  place,  would  have  been  sufficient  for  that  purpose. 

For  it  seems  the  better  opinion,  that  an  intention  to  commit  a  Either  at  corn- 
rape,  or  other  such  crime,  which  is  made  felony  by  statute,  and  mon  law,  or 
was  a  trespass  only  at  common  law,  will  make  a  man  guilty  of  ""^^b  ••  i«  made 
burglary,  as  much  as  if  such  offence  were  a  felony  at  common  g^j"^,  ^ 
law ;  because,  wherever  a  statute  makes  any  offence  felony,  it  inci- 
dentally gives  it  all  the  properties  of  felony  at  common  law. 

1  Haw.  c.  38.  k  18.  2  East,  P.  C.  511.  2  Russ.  34. 

Thus»  they  are  burglars  who  break  any  house  or  church  in  the  Intent  to  com- 

night,  although  they  take  nothing  away.     And  herein  this  offence  ™it  sufficient 
differs  from  robbery,  which  requires  that  something  be  taken,  though 
it  is  not  material  of  what  value.    2  East,  P.  C.  4<84.    2  Russ.  33; 

But  whatever  be  the  felony  really  intended,  the  same  must  be  Must  be  proved 

Idd  in  the  indictment,  and  proved  agreeably  to  tlie  fact.  «•  ^^* 
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On  an  indictment  for  burglary  and  stealing  goods,  it  appeared. 

that  no  goods  were  stolen,  but  a  burglary  with  intent  to  steal  ; 

the  latter  not  being  so  laid,  as  it  ought  to  have  been,  Hdt  C.J. 

directed  the  prisoner  to  be  acquitted.     2  East^s  P.  C  514.    . 
So,  if  it  be  alleged  that  the  entry  was  with  intent  to  commit 

one  sort  of  felony,  and  the  fact  appear  to  be  that  it  was  with 

intent   to   commit    another ;     that  is   not   sufficient.      2  Easfs 

P.  C.  514. 

Though,  if  the  intended  felony  were  actually  committed,  it  is 

enough  to  state  the  breaking  and  entering  to  be  with  intent  to  do 

so.    Ibid. 
Different  in-  Different  intents  may  be  stated  in  different  counts  of  the  same 

tonts in  different  indictment.     2  Eost^  p.  C.  515.  2  Russ*  35. 
o^unts.  Jt  has  been  decided,  that  an  acquittal  upon  an  indictment  for 

Stealing  and       burglary  in  breaking,  &c.  and  stealing,  cannot  be  pleaded  in  bar  to 
L"*?-^*  ?  *^^^'     an  indictment  for  the  same  act  of  burglary  toiih  intent  to  steal, 

2  East,  P.  C.  519.    2  Russ.  38.  R.  v.  Vandercomb  Sf  Abbott. 

II.  WLtttiitt  miti  BluDgtmtit. 

The  indictment  may  be  so  laid  as  to  comprise  several  offences, 
arising  out  of  the  same  transaction,  so  that  the  prisoner  may  be 
found  guilty  of  part,  and  acquitted  of  the  rest.  Where  the  indict- 
ment is  for  burglary  and  stealing,  the  prisoner  may  be  acquitted  of 
the  burglary  and  found  guilty  of  stealing  in  the  dwelling-house. 
R.  V.  WithaU  and  Overendf  2  East,  P.  C.  517.  ace.  Hungerford's 
casCy  ib»  518.    See  2  Russ.  43. 

Where  three  prisoners  were  indicted  for  burglary  and  stealing, 
and  one  of  them  pleaded  guilty,  and  the  two  others  were  acquitted 
of  the  burglary,  out  found  guilty  of  stealing  in  the  dwelling-house, 
it  was  held  by  a  majority  of  the  judges,  that  judgment  for  capital 
offences  might  be  entered  against  all  three.  Butterworth's  case, 
C.  C.  jR.  520.  See  Hempstead* s  case,  C.  C.  R.  344.,  where  it  was 
held,  that  two  being  indicted  for  a  joint  offence,  they  could  not 
receive  judgment  each  of  a  several  offence. 


distinction. 


Conviction  for 
larceny. 

For  house- 
breaking and 
larceny. 

Though  one  has 
pleaded  guilty 
to  the  burglary. 


Punishment 
Accessaries. 


Principal  ac- 
quitted of  the 
capital  charge. 
Accessary  con- 
victed of  receiv- 
ing the  goods, 
and  transported 
for  14  years. 


3  G.  4.  c,  83. 


III.  fautiijSi^ment. 

It  is  enacted  by  §  11.  of  7  &  8  G.  4.  c.29.  "  that  every  person 
convicted  of  burglary  shall  suffer  death  as  a  felon." 

In  regard  to  the  punishment  of  principals  in  the  second  degree, 
and  also  of  accessaries  both  before  and  alter  the  fact,  and  concern- 
ing the  trial  of  accessaries,  see  tit.  9cce00arie0. 

Rex  v.  Gadsby,  Northampton  Lent  Assizes,  1818,  MS.  C.  C  R. 
Joseph  Wilmore  was  indicted  at  Northampton  Lent  Assizes,  1818, 
before  Garroto  B.  for  a  burglary  in  the  dwelling-house  of  Charles 
Hill,  and  burglariously  stealing  his  goods :  Joseph  Gadsby,  for 
feloniously  and  burglariously  receiving  the  same.  Upon  the  trial, 
the  prisoner  Wilmore  was  acquitted  of  the  burglary,  but  found 
guilty  of  stealing  the  goods;  and  Gadsby  was  found  guilty  of 
feloniously  receiving*  Denman  objected,  that  Wilmore  having  been 
acquitted  of  the  burglary,  Gadsby  could  not  be  convicted.  Upon 
case  reserved,  the  judges  held  the  conviction  right,  and  the  pri- 
soner was  transported  for  fourteen  years. 

As  a  means  of  preventing  burglary  and  house-breaking,  by  stat. 
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5  G.  4.  Cm  83.  §  4*^  it  is  enacted,  "  that  every  person  having  in  his  Fenoas  haWog 
or  her  custody  or  possession  any  picklock  key,  crow,  jack,  bit,  or  bouse^reakiog 
other  implement,  with  an  intent  feloniously  to  break  and  enter  into  >inpl«o>«»ts. 
any  dw^tng-house,  warehouse,  coach-house,  stable,  or  outbuild- 
ing ;  oc  being  armed  with  any  gun,  pistol,  hanger,  cutlass,  bludgeon, 
or  other  offmsive  weapon ;  or  having  upon  him  or  her  any  instru- 
ment with  intent  to  commit  any  felonious  act ;  every  person  being 
found  in  or  upon  any  dwelling-house,  warehouse,  coach-house, 
stable,  or  outhouse,  or  in  any  inclosed  yard,  garden,  or  area,  for 
any  unlawful  purpose,  shall  be  deemed  a  rogue  and  vagabond 
within  the  true  intent  and  meaning  of  this  act ;  and  it  shall  be 
lawful  for  any  justice  of  the  peace  to  commit  such  offender,  being 
thereof  convicted  before  him  by  the  confession  of  such  offender, 
or  by  the  evidence  on  oath  of  one  or  more  credible  witnesses,  to 
the  house  of  correction,  there  to  be  kept  to  hard  labour  for  any  PmuBhnient. 
time  not  exceeding  three  calendar  months ;  and  every  such  pick-  Implements, 
lock,  key,  crow,  jack,  bit,  and  other  implement ;  and  every  such  how  ditpotcd 
gun,  pistol,  hanger,  cutlass,  bludgeon,  or  other  offensive  weapon,  ^' 
and  every  such  instrument  as  aforesaid,  shall,  by  the  conviction  of 
the  offender,  become  forfeited  to  H.  M." 

In  a  case  upon  stat.  23  G.  4.  c.  88.  (passed  for  the  like  purposes, 
but  repealed  by  stat.  5  G.  4.  c.  83.  §  1.),  R.  v.  Br&wn^  8  T.  R,  26., 
a  warrant  of  commitment  was  holden  defective,  because  it  did  not 
state  that  the  defendant  was  apprehended  with  implements  of  house- 
breaking upon  him  at  the  time  of  such  apprehension.  Lord  Kenyan 
C.  J.  saidy  that  he  yielded  with  great  reluctance  to  the  objection. 

IV.  HRecompende  to  |ato((rcutor0,  $(* 

It  is  enacted  by  7  G.  4.  c*  64.  §  28.,  that  where  it  shall  appear  to   RccompeoM 
any  court  of  oyer  and  terminer,  &c.  that  any  person  has  been  ac-  ^  activity  in 
tive  in  or  towards  the  apprehension  of  any  person  charged  with  ^^^^^  *°" 
certain  offences  (of  which  burglary  is  one),  the  court  is  authorised 
to  order  the  sheriff  to  pay  such  persons  such  sums  of  money  as  to 
the  court  shall  seem  reasonable  and  sufficient,  to  compensate  such 
persons  for  their  expenses,  exertions,  and  loss  of  time,  in  or  to- 
wards such  apprehension ;  and  the  courts  of  sessions  of  the  peace 
are  also  authorised  to  give  similar  compensations  to  persons  who 
have  been  active  in  or  towards  the  apprehension  of  any  party 
charged  with  knowingly  receiving  stolen  property ;  and  the  said 
courts  may  also  allow  to  such  persons,  if  prosecutors  or  witnesses, 
such  costs,  compensations,  and  expenses  as  by  the  said  act  they 
are  empowered  to  allow. 

By  §  SO.,  if  any  person  shall  happen  to  be  killed  in  endeavouring 
to  apprehend  any  person  charged  with  the  enumerated  offences, 
the  court  may  order  such  sum  of  money  as  in  its  discretion  shall 
seem  meet  to  be  paid  to  the  widow  or  family,  as  in  the  act  is 
specified.     See  tit.  fiietDatti0  and  tit.  9ne0t. 

Warrant  to  apprehend  a  Burglar. 
Countv  of 


■ 


To  the  constable  of. 


pORASMUCH  as  A.  I.  of ,  in  the  county  of ^ 

yeoman^  hath  this  day  made  information  and  complaint  upon 
oath  before  me  J.  P.  esquire^  one  qf)m  majesty  s  justices  of  the  peace 
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for  the  said  county,  that  yesterday  in  the  night  the  dmelling-house  of 
him  the  said  A.  I.  at ajbresaid,  in  the  county  aforesaid^  xoas 

feloniously  and  burglariously  broken  open^  and  one  silver  tankard 
of  the  value  of  5L  of  the  goods  and  chattels  of  him  the  said  A.  I. 

feloniously  and  burglariously  stolen,  taken,  and  carried  atvayfrotn 
thence  ;  and  that  he  hath  just  cause  to  suspect  and  doth  suspect  that 

A,  O.  late  of ,  in  the  county  of ,  labourer,  the  said  fe^ 

lony  and  burglary  did  commit :  These  are  therefore,  in  his  said  ma^ 

jestys  name,  to  command  you,  that  immediately  upon  sight  hereof 
you  do  apprehend  the  said  A.  O.,  and  bring  him  before  me  to  answer 
the  premises,  and  to  be  further  dealt  withal  according  to  laxv*   Herein 

fail  you  not.     Given  under  my  hand  and  seal  the  day  of 

y  in  the  year . 

Indictment  for  Burglary. 

County  of  1  ^HE  jurors  for  our  lord  the  king  upon  their  oaths 

■  J         present,  that  A.  O.,  late  of  the  parish  of ,  in 

the  county  of ,  labourer,  on  the day  of ,  in  the 

year  of  the  reign  of ,  about  the  hour  of  one  in  the 

night  of  the  same  day^  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  of  ,  the  dwelling-house  of  A.  L  there 
situate^  feloniously  and  burglariously  did  break  and  enter,  toith 
intent  the  goods  and  chattels  of  the  said  A.  I.  in  the  said  dwelling- 
house  then  and  there  being  then  and  there  feloniously  and  burglari- 
ously to  steal,  take,  and  carry  away,  and  then  and  there  with  force 
and  arms  one  silver  tankard  of  the  value  of  51.  of  the  goods  and 
chattels  of  the  said  A.  I.  in  the  same  dwelling-house  then  and  there 
being  found,  then  and  there  feloniously  did  steal,  take,  and  carry 
away  ;  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

Or,  That  I.  S.  on  such  a  day,  in  the  night  of  the  same  day^  with 
force  and  arms  the  dwell ing-house  of  A.  B.  feloniously  and  bur^ 
glariously  broke  and  entered^  and  then  and  there  such  and  such 
things  of  the  goods  and  chattels  of  the  said  A.  B.  in  the  said  house 
then  being,  feloniously  and  burglariously  did  steal,  take,  and  carry 
atoay. 


Burninjj* 

I.  Punishable  at  Common  Law, 

II.  Punishable  by  Statute. 

[22  G.  2.  c.  33 — 12  G.  3.  c.  24 —  7  &  8  G.  4.  c.  30.] 

I.  pimt^gable  at  Common  iLato* 

Houses,  burn-     JLJ'ALICIO  USL  Y  and  voluntarily  burning  the  house  of  another 
ing  at  the  com-  by  night  or  by  day  is  felony  at  the  common  law.    1  liaw.  c.  39. 

mon  law.  Maliciously  and  voluntarily,']     For  if  it  be  done  by  mischance 

or  negligence,  it  is  no  felony.     3  Inst.  67. 
In  doing  an  As,  if  an  unqualified  person  happen  to  set  fire  to  the  thatch  of  a 

unlawful  act.      house ;  or  even  if  a  man  were  shooting  at  the  poultry  of  another, 

by  which  means  the  house  is  fired^  that  is,  provided  he  did  not 
mean  to  steal  the  poultry,  but  merely  to  commit  a  trespass ;  for 
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otherwise,  the  first  intent  being  feloniouSy  the  party  must  abide  aH 
the  consequences.     2  EaU*s  P.  C.  1019. 

If  a  man,  roaJiciously  intending  only  to  burn  one  person's  house, 
happen  thereby  to  bum  the  house  or  another,  it  is  certain  that  he 
may  be  indicted  as  having  maliciously  burned  the  house  of  that 
other ;  for  where  a  felonious  design  against  one  man  misseth  its  Peiomous 
aim,  and  takes  effect  upon  another,  it  shall  have  the  like  construe-  iutenu 
tioo  aAifit  had  been  levied  against  him  who  suffers  by  it.  1  Haw. 
c59^iS.  1  HaU,569. 

JBtmuMg.']    Neither  a  bare  intention  to  bum  a  house,  nor  even   Bve  attempt 
an  actual  attempt  to  do  it  by  putting  fire  to  part  of  a  house,  will  not  sufficient, 
amount  to  felony,  if  no  part  of  it  be  burned :  but  if  any  part  of 
the  house  be  burned,  the  offender  is  guilty  of  felony,  notwithstand* 
ing  the  fire  afterwards  be  put  out,  or  go  out  of  itself.     1  Haw. 
C.39,  §  4.  2Ea^'s  P.  C.  1020. 

The  kowue-'}     This  extendeth  not  only  to  the  very  dwelling-  Outboiuet 
house,  but  to  all  outhouses  that  are  parcel  thereof,  though  not  belonging  to 
contiguous  to  it,  nor  under  the  same  roof.     1  HaU^  567.  houie. 

But  if  the  barn  or  outhouse  be  not  parcel  of  a  dwelling-house.   Barn  with  com. 
it  is  not  felony  unless  the  barn  have  hay  or  corn  in  it ;  and  then, 
though  it  be  no  parcel  of  a  dwelling-house,  it  is  felony.   S  Insi.  67* 
2  Ru4s.  487. 

()f  another-']     But  a  person  seised  in  fee,  or  but  possessed  for  Mutt  be  t<io 
years  of  a  house  standing  by  itself  at  a  distance  from  all  others,  bouieof  an. 
cannot  commit  felony  in  burning  the  same.     So  a  man  so  seised  °"'^* 
or  possessed  of  a  house  in  a  town,  who  burned  his  own  with  an 
intent  to  burn  his  neighbour's,  but  in  the  event  burned  his  own 
only,  was  not  at  common  law  guilty  of  felony ;  it  was  however 
certainly  an   offence  highly  punishable,  in  regard  of  the  malice 
thereof,  and  the  great  danger  to  the  public  which  attended  it ;  and 
the  offender  was  liable  to  be  severely  fined,  and  imprisoned  during 
the  king's  pleasure,   and  set   on   the  pillory  and   bound  to  his 
good  behaviour.     1  Haw.  c.  39.  §  3. 

If  a  landlord  or  reversioner  sets  fire  to  his  own  house,  of  which   Landlord  or 
another  is  in  possession,  under  a  lease  from  himself  or  from  those  revendoner 
whose  estate  he  hath,  it  shall  be  accounted  arson ;  for  during  the  ^^™*"8  bo»*« 
lease  the  property  of  the  house  is  in  the  tenant.     2  Russ.  488.  ^f  ^  teolant.^'^ 

So,  where  a  widow  entitled  to  dower,  but  which  had  not  been  wijow  entitled 
assigned  to  her,  burned  a  house  which  she  had  let  to  a  tenant,  for  to  dower,  but 
the  benefit  of  her  husband's  eldest  son,  it  was  arson.  2  East,  P.  C.  before  aangn- 
1023.  2  Rtiss.  ^S8.  "««*• 

If  a  person  wilfully  and  maliciously  sets  fire  to  his  own  house, 
and  thereby  burns  the  house  of  another  which  is  contiguous,  it  is 
arson.     See  Isaacs  casCy  2  EasU  P»  C.  1031. 

Where  a  parish  pauper  was  put  into  a  house  by  the  parish  offi-  Puisb  houw 
cers,  and  had  the  sole  occupation  of  it  by  himself  and  family,  pay-  occupied  by    - 
ing  no  rent,  it  was  held  that  it  could  not  be  considered  as  hU  P^^P^'* 
house,  and  that,  having  burned  it,  he  was  guilty  of  arson.    2  Russ. 
488. 

II.  putiisfgable  bp  fttntutr. 

A  great  variety  of  statutes  have  at  different  times  been  enacted 
for  the  punishment  of  the  crime  of  burning,  and  setting  fire  to 
houses  and  other  buildings,  &c.;  but  the  greater  part  of  these  have 
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Setting  fire  to 
church,  house, 
stable,  &c.  &c. 


Wife  burning 
her  husband's 
house  not 
within  Stat., 
though  living 
separate. 

Coal-mine. 


Ship  or  vessel. 


Stack  of  com, 
grain,  &c 


Crop  of  com, 
grain,  &c. 

Wood,  coppice, 

&c. 

Heath,  gone, 

&C. 


The  malice  need 
not  be  against 
the  owner  of  tlie 
property  in- 
jured* 
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been  repealed,  and  the  description  and  punishment  of  the  offence 
have  been  provided  for  by  the  following  enactments. 

By  7  &  8  G.  4*.  c.  30.  §  2.,  if  any  person  shall  unlawfully  and 
maliciously  set  fire  to  any  church  or  chapel,  or  to  any  chapel  for 
the  religious  worship  of  persons  dissenting  from  the  united  church 
of  England  and  Ireland,  duly  registered  or  recorded,  or  shall  un- 
lawfully and  maliciously  set  fire  to  any  house,  stable,  coach-house, 
out-house,  warehouse,  office,  shop,  mill,  malt-house,  hop-oast, 
barn,  or  granary,  or  to  any  building  or  erection  used  in  carrying 
on  any  trade  or  manufacture,  or  any  branch  thereof,  whether  the 
same  or  any  of  them  respectively  shall  then  be  in  the  possession  of 
the  offender,  or  in  the  possession  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person,  every  such  offender  shall 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death 
as  a  felon. 

Where  a  woman,  living  apart  from  her  husband,  maliciously  set 
fire  to  his  house,  it  was  held,  on  cause  reserved,  not  to  fall  within 
this  statute;  it  being  essential,  to  constitute  the  offence,  that  there 
should  be  an  intent  to  injure  or  defraud  some  third  person  not 
identified  with  herself.  E.  T.  1828,  R.  v.  Elizabeth  March, 
R.  Sf  M.  182. 

By  §  5.,  if  any  person  shall  unlawfully  and  maliciously  set  fire 
to  any  mine  of  coal  or  cannel  coal,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death 
as  a  felon. 

By  §  9.,  if  any  person  shall  unlawfully  and  maliciously  set  fire 
to,  or  in  anywise  destroy  any  ship  or  vessel,  whether  the  same  be 
complete  or  in  an  unfinished  state,  or  shall  unlawfully  and  mali- 
ciously set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or 
vessel,  with  intent  thereby  to  prejudice  any  owner  or  part  owner 
of  such  ship  or  vessel,  or  of  any  goods  on  board  the  same,  or  any 
person  that  hath  underwritten  or  shall  underwrite  any  policy  of 
msurance  upon  such  ship  or  vessel,  or  on  the  freight  thereof,  or 
upon  any  goods  on  board  the  same,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  suffer  death  as 
a  felon. 

By  §  17*»  if  any  person  shall  unlawfully  and  maliciously  set  fire 
to  any  stack  of  corn,  grain,  pulse,  straw,  bay,  or  wood,  every  such 
offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  suffer  death  as  a  felon ;  and  if  any  person  shall  unlawfully 
and  maliciously  set  fire  to  any  crop  of  corn,  grain,  or  pulse, 
whether  standing  or  cut  down,  or  to  any  part  of  a  wood,  coppice, 
or  plantation  of  trees,  or  to  any  heath,  gorse,  furze,  or  fern,  where- 
soever the  same  may  be  growing,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  court  shall  so  think  fit)  in 
addition  to  such  imprisonment. 

By  §  25.,  punishments  imposed  by  this  act  on  persons  maliciously 
committing  any  offence,  are  equally  to  apply  and  be  in  force 
whether  the  offence  shall  be  committed  from  malice  conceived 
against  the  owner  of  the  property  in  respect  of  which  it  shall  be 
committed,  or  otherwise. 
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Bj  12  G.  3.  c*  24.  §  1.  it  is  made  a  capita]  offence  if  any  person  Burning  or 
shall,  within  this  realm,  or  in  any  of  the  islands,  countries,  &c.  destruction  of 
thereto  beloDging,  wilfully  and  maliciously  set  on  fire,  or  burn,  or  ■*"?•»  ■"•"•I*! 
otherwise  destror*  or  cause  to  be  set  on  fire,  &c.,  or  aid>  procure,  '^"^  *^" 
abet,  &C.  any  of  his  majesty's  ships,  whether  on  float,  or  build- 
ing, or  repairing,  or  any  of  his  majesty's  arsenals,  magazines, 
dock-yards,  dx.,  or  any  of  the  buildings  thereto  belonging,  or  any 
timber,  &t^  there  placed  for  ship-building,  or  any  naval,  military, 
fu^  vk^iialling  stores,  or  the  places  where  they  are  deposited :  and 
by  i  2.  any  person  charged  with  committing  any  of  the  above- 
Darned  offi&nces  out  of  the  realm,  may  be  tried  either  in  any  county 
io  Elngland,  or  in  the  island  or  place  where  the  offence  was  com- 
mitted, as  the  king  may  deem  most  expedient. 

It  may  be  convenient  to  insert  some  of  the  cases  decided  on 
statutes  now  repealed,  where  the  terms  used  in  the  enactments 
resembled  those  of  the  statutes  which  are  now  in  force. 

By  9G.1.  r.22.  (the  Black  Act)  $  1.,  it  was  made  a  capital  Blade  Act 
felony  ta  set  fire  to  any  house,  barn,  or  outhouse,  or  to  any  hovel,  {p^^  repeded), 
cock,  mow,  or  stack  of  corn,  straw,  hay,  or  wood. 

On  this  statute  It  has  been  held  that  a  common  gaol  was  a  house,  A  cammon  gaol 
within  the  meaning  of  it.     The  entrance  to  the  prison  was  through  ^«^"»  th«  •«*. 
the  dwelling-house  of  the  gaoler,  and  the  prisoners  were  sometimes 
allowed  to  lie  in  it.    All  the  judges  held  that  the  dwelling-house 
was  to  be  considered  as  part  of  the  prison,  and  the  whole  prison 
was  the  house  of  the  corporation  to  whom  it  belonged.     One  set 
of  the  counts  laid  it  to  be  the  house  of  the  corporation,  another 
of  the  gaoler,  and  a  third  of  the  person  whom  the  gaoler  suffered 
to  live  in  the   dwelling-house.        Donovan* s  case^  Lane.  1770^ 
2  BL  Rep.  682.  2  Easfs  P.  C.  1020, 

it  hsA  been  held  that  this  statute  did  not  alter  the  nature  of  the 
common  law  crime,  or  create  any  new  offence,  and  therefore  that 
under  the  words  "  set  fire  to,*'  the  putting  fire  into,  or  towards  a 
house,  however  maliciously,  does  not  amount  to  arson,  if  in  fact 
no  part  of  it  be  burned. 

Sarah  Taylor  was  indicted  for  setting  fire  to  an  outhouse,  com-  Attempttobum 
monly  called  a  paper-mill.  It  appeared  that  she  had  set  fire  to  a  ap^w-milL 
large  quantity  of  paper  which  was  drying  in  a  \o(t  annexed  and 
belonging  to  the  mill ;  but  no  part  of  the  mill  itself  was  consumed ; 
and  therefore  the  judges  thought  the  case  not  within  the  statute 
on  that  ground ;  though  another  doubt  was  started,  whether  a 
miU  were  an  outhouse  within  the  meaning  of  the  act.  Sarah 
Taylors  case,  2 East's  P.  C.  1020.     1  Leach,  49. 

tVhere  the  prisoner  stuck  a  lighted  candle  in  the  thatched  roof 
of  a  house,  with  the  intention  of  burning  it  down,  but  being  ob- 
served by  a  neighbour,  the  burning  candle,  and  the  straw  imme- 
diately communicating  with  it,  were  pulled  out  of  the  roof,  and 
the  fire  was  thus  stopped,  but  the  straw  pulled  out  was  proved  to 
have  been  black  and  singed ;  the  prisoner  was  convicted,  under 
7  &  8  G.  4.  c.  30.  §  2.,  and  no  objection  was  raised  that  the  house 
had  not  been  set  fire  to :  but  the  conviction  was  held  wrong  on 
another  ground.   E.  T.  1828,  R.  v.  Elizabeth  March,  R.SfM.  182. 

North  was  indicted  for  feloniously,  wilfully,  and  maliciously   Outhouse, 
setting  fire  to  a  certain  outhouse  of  «/.  Taylor,  at  Knaresboroughy 
against  the  form  of  the  statute  (9  G.  1.  c.  22.).    It  appeared  that 
the  prisoner  had  set  fire  to  and  burned  part  of  a  building  of 
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Outhouse.  ^^^  prosecutor,   situated  in  a  yard  of  bis   at  the   back   of  his 

dwelling-house,  which  was  in  the  street  of  the  town  of  KnareS' 
borough.  The  building  was  four  or  five  yards  distant  from  the 
dwelling-house,  but  not  joined  to  it.  The  yard  was  enclosed  on 
all  sides,  in  one  part  by  the  dwelling-house,  in  another  part  by  a 
wall,  and  in  a  third  part  by  a  railing,  which  separated  it  from  a 
field,  and  in  the  remaining  part  by  a  hedge.  The  buildings  set 
fire  to  and  in  part  burned,  consisted  of  a  stable  and  a  chamber 
over  it,  which  was  used  by  the  prosecutor  as  a  shop  for  keeping 
and  dressing  flax.  It  was  objected  on  behalf  of  the  prisoner  that 
this  building  was  not  an  outhouse  within  the  stat.  9  G.  1.  c.  22.,  as 
that  roust  be  understood  to  mean  outhouses,  which  in  contempla- 
tion of  law  were  not  part  of  the  dwelling ;  which  it  was  insisted 
this  was,  and  that  the  indictment  should  have  been  for  arson  at 
common  law.  The  jury  found  the  prisoner  guilty,  and  the  point 
See  at  to  out-  was  reserved.  In  November  1795,  all  the  judges  (except  Hoiham 
house^podfiis,  B.,  who  was  absent)  agreed  that  the  verdict  was  right.  They  said, 
M^  that  though  for  some  purposes  this  might  be  part  of  the  dwelling- 

house,  yet  still  in  fact  it  was  an  outhouse  ;  and  that  the  stat. 
9G.  1.  did  not  alter  the  nature  of  the  crime,  or  create  any  new 
ofience,  but  only  excluded  the  principal  from  clerg}'  more  clearly 
than  he  was  before.    North's  case,  York  Sum,  Ass.  1795,  2  Easts 
P.  C.  1021. ;   see  Elsmore  v.  Si.  Briavels,  8  B.  Sf  C.  461.  tit. 
It^unHreH. 
Burning  parcel        Iq  the  case  of  R.  v.  Judd,  2  T,  R»  255.,  who  was  committed  for 
of  unthrasbed      ^ilfnlly  and  maliciously  setting  Jire  to  a  parcel  qfunthrasked  toheat^ 
^^^'  the  court  were  of  opmion,  tliat  as  the  statute  had  only  made  it 

felony  to  set  fire  to  a  cock,  mow,  or  stack  of  com,  the  warrant  of 
commitment  did  not  charge  the  defendant  with  a  felony ;  and  he 
was  therefore  admitted  to  bail. 
22  G.  2.  c.  33.         By  the  articles  of  the  navy,  stat.  22  G.  2.  c.S3.,  every  person 
art.  25.  vrho  shall  unlawfully  burn  or  set  fire  to  any  magazine  or  store  of 

Setting  fire  to     powder,  or  ship,  boat,  ketch,  hoy,  or  vessel,  or  tackle  or  furniture 
magazine,      .     thereunto  belonging,  not  appertaining  to  an  enemy  or  rebel,  shall 

be  punished  with  death  by  the  sentence  of  a  court-martial. 
Burning  a  mill-  An  action  was  brought  against  the  hundred  of  Shrewsbury  for 
bouse  not  parcel  damages  sustained  by  the  wilful  setting  on  fire  "  of /i  certain  oui^ 
of  a  dwelling,  house,  and  certain  mill  wheels,  works,  and  machinery  in  the  same.'* 
felony  within  '^^  building  was  a  mill-house,  and  though  it  was  under  the  same 
9  G.  s.  c.  29.      roof  with  a  cottage,  where  one  of  the  plaintiffs  formerly  slept, 

there  was  no  interior  communication  between  them.  There  was 
a  verdict  for  the  plainti£P,  subject  to  a  case,  and  upon  argument  ia 
K.  B.,  per  Lord  Ellenborough  C.  J.,  though  in  an  indictment 
for  arson,  it  need  not  state  the  offence  to  have  been  committed 
against  the  mansion-house,  yet  in  evidence  the  building  burned 
must  be  proved  to  have  been  in  some  way  connected  with  the 
mansion-house,  so  as  to  show  it  parcel  thereof.  The  9  G.  3. 
c.  29.  (a),  was  passed  to  extend  to  mills,  parcel  or  not  of  the 
dwelling-house ;  but  it  gives  no  remedy  against  the  hundred.  The 
action  then  must  bring  the  case  within  stat.  9  G.  1.  c  22.  (a),  the 
words  of  which  are  house,  barn,  or  outhouse :  that  is,  such  out* 
house  of  which  arson  might  be  committed  at  common  law.  These 
premises  are  not  of  any  of  these  descriptions.  Hiles  v.  Hundred 
of  Shrevosburi/,  3  East,  457. 

(a)  Both  9  G.  3.  c.  29.  and  9  G.  I.  c.  22.  are  now  repealed. 
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Bj  43  G.  S.  c.  SB.  (now  repealed)  (Ld.  EUeniorougk^s  Act),  it  is  43  g.  s.  c  58. 

made  a  capital  offence  wilfully,  maliciously,  and  unlawfully  to  set  Lord  £!]«». 

fire  to  any  bouse,  barn,  granary,  outhouse,  &c.  with  intent  thereby  l^onnjgh*!  Act. 
to  injure  or  defraud  his  majesty,  or  any  of  his  majesty's  subjects, 
or  any  body  corporate. 

Jacob  Winter  was  convicted  before  Rickards  B.  at  Reading  Aichool-room 

L,ent  AsiizeSf  1815,  upon  an  indictment,  the  Ist  count  of  which  ''^^Ij^ilSl 


charged  him  with  feloniously,  &c.  setting  fire  to  and.  burning  and  ^uierasanout- 
consuming  a  certain  outhouse  of  one  Thomas  RogerSf  in  the  parish  house,  or  part 
of  C^rvde^f  in  the  county  of  Berh,  against  the  king's  peace.  The  ofthedwelUiig- 
2d  count  charged  the  same  offence  to  be  against  the  statute :   5th  house. 
count  charged  with  setting  fire  to,  &c.  a  certain  house  of  Rogers: 
6th  count  charged,  that  Winter  set  fire  to  the  said  house,  then 
being  io  the  possession  of  said  Rogers,  with  intent  thereby  to 
injure  and  defraud  him,  against  the  form  of  the  statute.    It  was 
proved  very  clearly,  that  the  prisoner  set  fire  to  and  burnt  the 
building  in  question.     Thomas  Rogers  lived  in  the  house,  very 
near  to  which  was  a. school-room,,  which  was  burnt..   The  school- 
room is  separated  from  the  dwelling-house  by  a. narrow  passage 
about  a  yard  wide.    The  roof  is  thatched  with  straw.     The  roof 
of  the  house,  which  is  tile,  reaches  over  part  of  the  school.    The 
dwelling-house,  and  the  school,  and  a  garden,  and  other  things, 
and  the  court,  which  incloses  all,  were  rented. by  Rogers  of  the 
parish  for  6/.  per  annum.    There  was  one  continued  fence,  round 
all  the  premises.     Nobody  but  Rogers  and  his  family  h^d  a  right 
to  come  within  the  fence    Upon  this  fact  it  was  ureed,  in  behalf 
of  the  prisoner,  that  the  building  burnt  was  not  a  house  or  out- 
house within  the  statute.     The  point  was  referred  to  the  judges, 
and  judgment  given  by  Dallas  J.  at  the  following  assizes  at  Abing* 
doiif  that  the  building  was  correctly  described  in  the  indictment, 
either  as  an  outhouse  or  part  of  the  dwelling-house.     Winters 
ease,  Reading  Lent  Ass.  1815»  C  C«  R.  295. 

It  has  been  held  under  this  statute,  that  where  a  party  wilfully 
does  the  act,  he  necessarily  intends  that  which  must  be  the  con- 
sequence of  the  act,  viz..  injury  to  the  owner  of  the  building 
burned. 

William  Farrington  was  tried  before  Le  Blanc  J.  at  Staffordshire  At  to  the  intent 
Summer  Ass.  1811,  on  an  indictment,  charging,  that  he,  on  the  10th  to  injure. 
October  1808,  feloniously,  maliciously,  and  unlawfully  did  set  fire 
to  a  certain  mill  at  AlrecoaSy  in  the  county  ofStqffhrd^  the  same  mill 
then  being  in  the  possession  of  Thomas  Dicken^  Francis  Dicken, 
and  four  other  persons  (partners),  with  intent  to  injure  and  defraud 
the  said  several  persons  (naming  them),  then  being  liege  subjects 
of  the  king,  against  the  form  of  the  statute.  —  The  fact  of  the 
prisoner's  setting  fire  to  the  mill  was  clear  from  his  own  confession. 
But  it  was  stated  by  the  witnesses  for  the  prosecution,  the  clerks 
of  Messrs.  Dicken  and  Co.,  that  the  prisoner  was  a  harmless  in- 
offensive man,  that  there  never  had  been  any  quarrel  or  disagree- 
ment between  him  and  his  masters,,  or  between  him  and  any  of  the 
clerks,  and  that  thev  were  not  aware  of  any  motive  which  could 
induce  him  to  do  the  act.  The  jury  found  the  prisoner  guilty ; 
but  sentence  was  respited,  upon  a  doubt,  whether,  under  the  par- 
ticular words  of  the  statute  43  G.  3.  c.  58.,  an  intent  to  injure  or 
defraud  some  person  or  body  corporate  was  not  necessary  to  he 
proved,  or  at  least  some  fact  from  which  such  intent  could  be 
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Indictment — 
house. 

Must  state 
whose  house. 

Pauper  occu- 
pying a  parish 
house. 


InsolTenttenant 
having  made  a 
provisional  as- 
signment. 


Actual,  but 
wrongful,  oc- 
cupation. 


^Burning  {Felony  by  Statute).  [Criminal 

inferred,  beyond  the  mere  act  of  setting  the  naill  on  fire.  The 
statute  9  G.  3.  c.  29.  (which  makes  it  felony,  without  benefit  of 
clergy,  wilfully  or  maliciously  to  burn  or  set  fire  to  any  mill) 
limits  the  prosecution  for  such  offence  to  eighteen  months  after 
the  offence  committed,  and  the  offence  whicli  was  the  subject  of 
the  present  indictment  having  been  committed  near  three  years 
before  any  prosecution  commenced,  the  indictment  could  only  be 
supported,  if  at  all,  on  stat.  43  G.  3.  c.  58.  At  Lent  Ass*  1812, 
Graham  B.  delivered  the  opinion  of  the  judges,  that  burning  a 
mill  under  circumstances  such  as  appeared  in  this  case,  must  ne- 
cessarily have  been  done  with  intention  to  injure,  though  the 
principal  object  of  Lord  Ellenborougfis  Act  was  to  comprise  the 
cases  of  a  person's  burning  the  house,  &c,  or  mill  of  which  he 
was  tenant  or  owner,  to  the  injury  of  his  landlord  or  neighbour, 
or  to  defraud  insurers.  Sentence  of  death  was  accordingly  passed 
upon  the  prisoner,  but  he  afterwards  received  a  pardon,  on  con- 
dition of  being  imprisoned  one  year,  and  kept  to  hard  labour,  in 
the  house  of  correction.  Farrington*s  case,  Staff'.  Sum,  Ass>  1811, 
C.  C.  R.  2(fl. 

The  indictment  need  not  charge  the  burning  of  a  dweUing'house, 
it  will  be  sufficient  to  state  it  to  be  a  house.    2  Rtiss,  A^» 

An  indictment  stating  that  the  prisoner  set  fire  to  a  house  at  A.^ 
without  stating  whose  house  it  was,  or  alleging  anything  to  excuse 
making  that  statement,  will  not  be  sufficient.     2  Russ.  4*94'. 

Where  a  house  belonged  to  a  parish,  who  permitted  a  person 
to  live  in  it,  who  was  merely  their  servant,  and  it  was  unknown 
who  the  trustees  were,  and  in  whom  the  legal  estate  was  vested, 
the  indictment  having  charged  barely  that  the  prisoner  feloniously 
set  fire  to  a  house  situate  in  the  parish  of  £.,  it  was  holdcn  bad*; 
and  it  appears  to  have  been  holden  by  the  judges,  that  it  might 
have  been  laid  to  be  the  property  of  the  overseers,  or  of  persons 
unknown.  Rickman*s  case,  1789,  2  East,  P.  C.  1034.  cit. 
2  Russ.  494. 

Where  the  tenant  of  a  house  had  become  insolvent,  and  had 
made  k  provisional  assignment  of  the  term,  but  the  provisional 
assignee  had  not  taken  possession,  and  the  tenant  resided  in  the 
house,  letting  out  rooms  to  lodgers,  of  one  of  which  the  prisoner 
was  the  occupier ;  the  possession  of  the  house  was  laid  in  different 
persons.  After  conviction,  the  judges  held  that  the  house  was 
rightly  described  as  in  the  possession  of  the  insolvent  tenant,  the 
possession  by  his  tenants  being  his  possession ;  but  if  not,  the  pri- 
soner's own  room  might  be  described  as  his  house.  Af.  T.  1824, 
BaWs  case,  R.  Sf  M.  30. 

N.B.  This  was  a  prosecution  under  43  G.  3.  c,  58. 

A  house  may  be  described  as  in  the  possession  of  the  actual 
occupier,  though  his  possession  is  wrongful.  Indictment  for  set- 
ting fire  to  a  house  m  possession  o^  James  WaUis  :  he  was  the 
actual  occupier,  but  he  never  had  any  occupation  but  as  servant ; 
his  service  had  ceased,  and  he  was  wrongfully  holding  after  the 
time  allowed  him  for  quitting  had  expired.  Parke  J.  thought,  at 
the  trial,  he  could  not  be  said  to  be  in  possession ;  but,  on  case, 
the  judges  (thirteen)  held  that,  as  he  had  the  actual  occupation, 
the  statement  was  proper,  and  the  conviction  right.  E,  T.  1832. 
R.  V.  IVallis,  MS.  Bayley  B.  S.  C.  1  Af.  344. 
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The  iDdictment  must  state  coirectJy  in  whose  possession  the 
house,  &c«  was  when  the  offence  was  committed. 

Where  tlie  farming  outhouses  which  were  burned  were  the  pro-  Son  using  farm. 
perty  of  B*  S*  a  wiaow»  but  were  used  only  by  her  son^  who  had  >ng  buildings 
the  sole  management  of  the  farm,  on  his  own  account,  though  ^^^^^  ^^^  th« 
without  any  particular  agreement  between  him  and  his  mother,  JioSer ^  **^  *"* 
and  the  indictment  laid  them  to  be  in  the  occupation  of  the  mo- 
ther. It  was  held  by  Heath  J.  to  be  wrong;  but  on  a  second 
indictment,  laying  the  occupation  in  the  son,  the  prisoner  was  con- 
Ticted.  Giandfieid's  case^  1791,  2  Easiy  P.  C.  1034.  2  Russ.  495. 

See  the  provisions  of  7  G.  4.  c.  64.  as  to  the  statement  generally   Ownership  of 
of  the  ownership  of  partners,  &c.,  and  as  to  the  ownership  of  pro-  p«tner»,  &c. 
perty  belonging  to  counties,  parishes,  &c«  §  14.  and  seq. 

In  an  indictment  for  arson,  with  intent  to  defraud  an  insurance   Fraud  alleged 
company,  it  appeared  that  the  policy,  which  was  on  goods,  was  Bguntt  insur- 
properly  sUmped,  but  the  memorandum  thereon,  authorising  the  '"^  compmy. 
remoYal  of  the  goods  to  the  house  which  was  burned,  not  having  Policy  Toid  for 
a  stamp,  was  totally  unavailable.    The  prisoner  was  found  guilty,  ''•"tof  "twDp. 
bat,  on  case  reserved,  a  majority  of  the  judges  held  the  conviction 
wrong,  on  the  ground  that  there  was  no  legal  effective  contract  of 
insurance.     1807,  Gilsons  case^  C  C.  R.  138. 

In  an  indictment  under  7  &  S  G.  4.  c.  30.  it  will  be  proper  to  Indictment 
charge  that  the  prisoner  "  set  fire,"  &c.  unlaxvfuUy :  where  the  ™"?^  *****  *« 
indictment  laid  it  to  have  been  Aone  feloniously^  voluntarily ,  and  i^^^J'^^j^c 
imdkiouslyf  the  judges  thought  it  not  sufficient,  and  directed  a  unlawfully. 
fresh  indictment  to  be  preferred.     M.  T»  1829>  R.  v.  Turner^ 
H.  8f  M.  239. 

On  an  indictment  for  setting  fire  to  a  stack  of  pulse,  a  mistake  Setting  fire  to  a 
as  to  the  place  where  the  offence  was  committed  is  immaterial.  (>eanttack,  a 
Tbe  charge  is  transitory,  not  local.     One  count  in  an  indictment  *™*>*®'7 
stated  that  the  prisoner,  at  the  parish  of  Normanton-in-the-  fVouldSf  j^  ^j,^  ^^^^  ^^ 
in  tbe  county  of  ^.,  maliciously,  &c.  did  set  fire  to  a  certain  stack  the  place  is 
of  beans  of  J.  S.    On  Not  guilty  pleaded,  it  appeared  that  there  miitaken,  it  is 
was  no  such  parish ;  and  two  points  saved:  one,  whether  the  offence  imniaterial  on 
was  iocral ;  the  other,  whether  there  being  no  such  parish  was  an  ^*^  g«*lty. 
(Ejection  on  Not  guilty ;  and  the  judges  (Lord  LyndhurH  and 
BoUand  B»  absent)  were  unanimous  that  the  offence  had  nothing 
of  locality  in  it,  and  that  there  being  no  such  place  in  the  county 
can  only  be  taken  advantage  of  upon  a  plea  in  abatement,  and 
conviction  right.  H.  T.  1832,  R.  v.  Woodward^  MS,  Bayley  B. 
S.  C.  1  M.  323. 

Upon  a  statute  which  makes  it  capital  to  set  fire  to  a  stack  of  Indictment  for 
pulse,  it  is  sufficient  to  state  that  the  prisoner  set  fire  to  a  stack  of  setting  fire  to  a 
beans :  the  judges  will  take  notice  that  beans  are  pulse.  H.  T.  1 832.  f**ck  of  beant, 
An  mdictment  on  7  &  8  G.  4.  c.30.  §  17.  charged  the  prisoner  ^ih|^t^^*J^ 
with  setting  fire  to  a  stack  of  beans;  the  statute  does  not  mention  «  puige." 
beans,  and  the  only  word  it  contains  in  which  beans  could  be  in- 
cluded was  pulse.   The  judges  thought  themselves  bound  to  con- 
sider beans  as  a  species  of  pulse,  and  the  conviction  was  held 
right,    R.  v.  Woodward,  MS.  Bayley  B.    S.  C.  1  M.  323. 

Prisoner  was  indicted  for  setting  fire  to  an  outhouse  :  it  was  in   An  open  build- 
an  inclosed  field,  about  a  furlong  from  the  house,  and  not  in  sight  ^"g  *"  &  ^^^^f 
of  it;  it  was  thatched  and  boarded  round,  and  had  had  stalls  in  it  J*JJn  wld'o^t of 
for  beasts,  but  they  had  been  removed ;  there  were  no  windows  ^ig^^  though 
nor  door^  and  it  had  an  opening,  sixteen  feet  wide,  for  cattle  to  go  boarded  round 
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and  coTered  in, 
is  not  an  ouU 
bcmse  within 
7&  8G.4.  c.  30. 
a.  2. 

Kind  of  hovel 
in  a  farmyard, 
used  for  keep- 
ing a  cart  and 
cattle  in,  held 
to  be  an.jou.t- 
house. 

Smoke  and 
sparks  in  the 
stniw  ipof, 
sufficient  set- 
ting fire  M>.t^e 
building. 


Servants  CMB- 
lessly  firing 
houses,  &c. 


D. 


Threntening  to 
bum  ft  house 


A. 
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in  and  out ;  there  was  a  lock-up  place  inside,  where  boards  were 
locked  up.  On  case,  seven  judges  against  six  thought  it  not  an 
outhouse  within  the  statute ;  and  pardon.  E.  T.  1832,  i2.  ▼.  Ellison^ 
and  another.    MS.  Bayley  B.  S.  C  1  Af.  336. 

PrisoDer  was  tried  for  arson,  in  setting  fire  to  an  outhouse,  before 
Littledale  J.  The  building  in  question  stood  in  a  farmyard,  but 
not  adjoining  to  the  house,  there  being  a  barn,  gateway,  pigstye, 
&c.  intervening ;  it  was  supported  by  six  posts,  and  in  front  was 
open  to  the  yard;  and  on  the  back  and  on  one  of  the  sides, 
which  adjoined  a  field  and  a  road,  there  were  paling  and  rails : 
pieces  of  wood  were  laid  on  the  top  from  side  to  side,  ever  which 
straw  was  closely  packed  by  way  of  roof,  and  it  was  used  by  the 
prosecutor  for  the  standing  of  his  cart,  and  for  keeping  his  cows 
in  at  night.  One  of  the  witnesses,  a  farmer,  said,  he  should  call 
it  '*  an  outhouse."  It  appeared  that  in  the  afternoon  of  a  certain 
day,  smoke  was  seen  issuing  from  the  straw,  and  when  some  hand- 
fiils  were  pulled  out,  sparks  were  seen  in  the  straw ;  but  there  was 
no  6aroe;  and  afterwards  the  ends  of  some  of  the  straws  were 
found  burnt  and  reduced  to  ashes ;  a  linen  ball  with  sparks  in  it 
was  also  pulled  out  of  the  roof.  On  three  questions  reserved,  the 
judges  held,  first,  that  it  was  an  outhouse  within  7  &  8  G.  4<«  c.  SO. 
§  8.,  diss.  Tindal  C.  J. ;  second,  they  all  held  that  the  straw  was 
part  of  the  building  ;  and  also,  third,  that  there  was  a  setting  on 
fire.  M.  T.  1833,  R.  v.  John  Stallion^  Cambr.  Sum.  Ass.  1833. 
MS.    The  prisoner  was  executed. 

Sy  stats.  6  Ann.  c.  31.  §  3.,  14  G.  3.  c.  78.  §  84>.,  if  any  menial, 
or.  other  servant  or  servants,  through  negligence  or  carelessness, 
shall  fire  or  cause  to  be  fired  any  dwelling-house,  or  outhouse 
or  houses,  or  other  buildings,  and  such  servant  or  servants 
being  thereof  convicted  on  the  oath  of  one  witness  before  two 
justices,  shall  forfeit  100/.  to  the  churchwardens  or  overseers 
of  the  parish  where  the  fire  shall  happen,  to  be  distributed  by 
them  amongst  the  sufferers,  in  such  proportions  as  to  the  said 
churchwardens  shall  seem  just;  and  in  case  of  default  or  refusal 
to  pay  the  same  immediately  on  demand  by  the  said  churchward- 
ens,. §uch  servant  or  servants  shall  by  warrant  of  two  justices  be 
committed  (D.)  to  the  common  gaol,  or  to  some  workhouse  or 
house  of  correction,  as  the  justices  shall  think  fit,  for  eighteen 
months,  there  co  be  kept  to  hard  labour.  And  see  staL  5  G.  4s 
c.  18.  tit.  Di0tre00. 

By  the  commission  of  the  peace,  any  justice  may  cause  to  come 
before  him  all  those  who  to  any  of  the  people  concerning  the 
firing  of  their  houses  have  used  threats,,  to  find  sufficient  security 
for  the  peace  or  their  good  behaviour  towards  the  king  and  his 
people ;  and  if  they  shall  refuse  to  find  such  security,  may  cause 
diem  to.be  safely  kept  in  the  king's  prisons,  until  they  shall  find 
security. 

A.     Information  for  setting  filre  to  and  burning  a  Dwelling- 
House ;  on  stat.  7&S  G.4.  c.  SO,  § 2. 

County  of 'J  ^E  U  remembered^  thai  on  the day  of  , 

-  r         in  the  ■■■■         year  of  the  reign,  Sfc.  at . 

to  wit.    J  in  the  said  county,  A.  B.  of 


_  ^,        _    _^  ,  yeoman,  cometh 

before  me  3.  P,  esquire^  one  qfhis  majesty  s  justices  of  the  peace  in 
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andjbr  the  said  county  of ,  and-  comjplaineth  and  mahcih 

oath,  that  on  the  ■  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred' and  ,  his  Jivelling-house  [or, 

5am,  &c.  according  to  the  fact],  situate  at  the  parish  of-  ■,  in 

the  said  county^  toas,  as  he  verily  believes^  wilfully ^  maliciously,  and 

unLncfidly  set  Jire  to  \and  burnt,  according  to  the  fact],  and  that 

he  the  saui  A.  B.  hath  Jjust  cause  to  suspect  and  doth  suspect  that 

one  C  D*,  of  ,  m  the  said  county,  labourer,  did  unlaivfuUy, 

malicicmdy,  and\feloaiously  set ^re  to  [and  bum,  according  to. 

the  &ct2  the  said  dxveUing'house ;  and  thereupon  the  said  A.  B; 

prayeih  the  Judgment  of  me  in  the  premises,  that  my  warrant  may 

issue  against  the  said  C.  D.  to  answer  the  premises.  A.  B. 

Sworn  and  exhibited  before  me,  the  day 
and  year  first  above  mentioned. 

J.  P. 


B.     Warrant  thereon. 

^       I      To  the  constable  of  the  parish  of  ,  in  the 

to  wit.     J  «»h1  county. 

^fHEREAS  A.  B.,  of*  ,  yeoman,  hath  this  day  made 

complaint  on  oath  before  me  J.  I*,  esauire,  one  of  his  majesty's 

justices  of  the  peace  in  andjbr^  the  said  county,  that  [state  the 

ofience  as  in  the  information].     These  are  therefore  to  command 

womJbrthuHth  to  apprehend  and  bring  before  me,  or  some  other  of 

his  majesty  s  justices  of  the  peace,  acting  in  andjbr  the  said  county, 

ikt  body  of  the  said  C.  D.  to  answer  the  said  complaint,  and  to  oe 

Jkriher  Jeak  with  according  to  law*     Given  under  my  hand  and 

seal,  4^. 

J.  P.  {L.  S.) 

G.    Commitment  thereon. 

{J*  P.  esquire,  one  of  his  majesty's  justices  of  the 
peace  for  the  said  county  of ,  to  the  con- 
stable of  the  parish  of ,  in  the  said  co4int^> 
and  to  the  keeper  of  the  common  g^ol  at  ———  la 
the  said  county. 

HTHESE  are  in  his  mcjestys  name  to  charge  and  command  you» 
the  said  constable  of-  ,  forthwith  to  convey  and  deliver 

into  the  custody  of  the  said  keeper  of  the  said  gaol  the  body  qfC,  D. 
this  day  brought  before  me,  J.  P.  esquire,  one  of  his  majesty* t  juS' 
trees  of  the  peace  in  and  for  the  said  county,  by  O.  P.  constable  of 

,  and  charged  on  the  oath  of  A.*  B.  of ,  yeoman,  with 

having  on  the  ■  day  of last  past,  at ,  in  the 

parish  of  ,  in  the  said  county,  wilfully,  maliciously,  and 

Jdoniously  set  Jire  to  \and  burnt,  as  m  information]  the  dwelling- 

house,  ^bam,  o^c.  as  in  information]  ojthe  said  A.  B. ;  and  you  the 

said  keeper  of are  hereby  required  to  receive  him  the  said 

C.  D.  into  your  custody  in  the  said  gaol,  and  him  there  safely  to. 
keep  until  he  be  delivered  Jrom  your  custody  by  due  course  qflap)^ 
Given    under  my  hand  and  seal,   the  — —   day  of  , 

A.D.  18—.  J.  P.  (L.  S.) 

l3 
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jy  D.  Commitment  of  a  Servant  for  negligently  setting  Fire  to 

a   Dwelling-House,    under   stats.  6  Ann.  c.  31,  §  S.  and 
14  G.  3.  c.  78.  §  84-.  p.  116. 

County  of  1  To  the  constable  of             ,  and  to  the  keeper  of  the 
■  I  J    house  of  correction  at ,  in  the  ■ 

J/jT^HEREAS  A.  B.,  servant  qfC,  D.,  o/J  Sfc,  toas  on  the  day  of 
the  date  hereof  latofully  convicted  before  us^  W.  S.  and  S.  P. 
esquiresy  two   of  his  majesii/s  justices  of  the  peace  for  the  said 
county,  upon  the  oath  of  ^.r,  of  Sfc,   That  he  the  satd  A.  B.  did, 
on  the  ■  day  of  ^  last,  through  negligence,  set  Jire 

to  or  cause  to  he  fired  the  dvoelling-house  of  the  said  C-  D.,  situate 
at  — — ,  in  the  parish  of*  » in  the  said  county,  by  reason 

whereof,  and  by  force  of  the  statutes  in  that  case  made  and  provided^ 
he  the  said  A-  B.  hath  forfeited  the  sum  of  one  hundred  pounds  : 
And  whereas  the  churchwardens  of  the  parish  of  ,  inhere 

the  said  fire  did  happen,  have  made  appear  unto  us  upon  oath,  that 
immediately  upon  the  said  conviction,  they  did  duty  demand  of 
the  said  A.  B.  the  sum  of  one  hundred  pounds,  to  be  distributed  by 
them  as  the  law  directs,  but  the  said  A.  B.  did  refuse  and  neglect 
to  pay  the  same  •  These  are  therefore  to  command  you,  in  his  tno' 
jesty^s  name,  to  convey  the  said  A.  B.  to  the  house  of  correction 
at  ■  aforesaid,  and  deliver  him  to  the  keeper  thereof  to- 

gether  with  this  precept ;  and  you  the  said  keeper  are  hereby  com- 
manded  to  receive  the  said  A.  B.  into  your  custody,  and  him  detain 
and  keep  in  the  said  house  of  correction  to  hard  labour,  for  the 
space  of  eighteen  months  next  ensuing.  Given  under  our  hands  and 
seals,  SfC. 


Cattle* 

I.  Stealing,  killings  or  maiming  Cattle. 

[7&8G.4.  c.  29.  &c.  30.— 2&3W.4.  c  62.— 
3&4W.4.  C.44.] 

II.  HUtreatmetit  of  Cattle. 

[SG.4.  C.71.] 

I.  Stealing,  fitlltug,  oc  matmtng  of  Cnrtic* 

7&8G.4.C.89.  By  7&8  G.4.  C.29.  J 25.  if  any  person  shall  steal  any  horse, 
Stealing  of  mare^  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf, 
cattle,  &c.  or  any  ram,  ewe,  sheep,  or  lamb,  or  shall  wilfully  kill  any  of  such 

cattle  with  intent  to  steal  the  carcase  or  skin  or  any  part  of  the 
cattle  so  killed,  he  shall  be  guilty  of  felony,  and  suffer  death  as  a 
felon. 

By  indictment  under  this  statute  the  prisoner  was  charged  with 
stealing  a  sheep,  but  it  appeared  in  evidence  that  the  animal  stolen 
was  an  ewe.  After  verdict  of  guilty,  the  judges  held  the  conviction 
wrong,  on  the  ground  that  the  statute  had  specified  both  sheep 
and  ewe,  and  therefore,  that  it  ought  to  have  been  stated  accord- 
ingly. R.  V.  Puddifoot,  R.  Sf  M.  247. 
2  8cSW.4.  C.62.  By  2  &  3  JV.  4.  c.  62.  $  1.,  reciting  J  25.  of  7  &  8  G.  4.  c.  «9.,  it  is 
Capital  punish-  enacted,  that  so  much  of  the  said  section  as  inflicts  the  punishmeDt 
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of  death  upon  persons  convicted  of  the  felonies  therein  specified  ment  repetled. 
shail  be  repealed,  and  tliat  every  person  convicted  of  any  of  the  T'M^wftation 
felonies  there  specified,  or  of  counselling,  aiding,  or  abetting  the  ^^  ^*  •"■^*«<'* 
commission   thereof,   shall   be  transported  beyond  the  seas   for 
life.    And  by  S&4  JF.4.  c.44.  §3.  all    persons  punishable  by  d&4W.4.c44. 
trao^rtatioQ   for  life   under  2&SIV.^  c.62.,  shall  be  liable,  Penontso 
previousiy  to  their  being  transported,  in  case  the  court  shall  think  1'*I>1«  ^  <»»»- 
fit,  to  be  imprisoned,  with  or  without  hard  labour,  in  the  gaol  or  Si*!^5ewt&^ 
hoD^  of  correction,  or  to  be  confined  in  the  penitentiary,  for  any  tiouaIj  imT 
term  not  exceeding  four  years  nor  less  than  one  year.  pritoocd. 

Mr,  Dickenson  mentions  the  following  extraordinary  attempt  to  Caieof  bone 
convert  an  open  ^ndjbrcible  taking  of  a  horse  into  ajelonious  taken  waouml/ 
taking*  in  a  case  which  occurred  at  the  Essex  Summer  Assizes,  ■"**  openly. 
18I7.    Israel  Alexander  3x\d  Thomas  Davis  were  tried  before  Lord 
EUenborough  C.  J.,  for  horse-stealing.     The  facts  were  these:  — 
One  Carter^  a  servant  to  the  proprietors  of  the  Cannon  Breuoervf 
rode  on  a  horse  borrowed  by  his  employers  as  far  as  Stratford^  m 
the  road  to  Woodford^  on  business  of  the  said  proprietors.    When 
he  arrived  opposite  the  Kings  Head  bin,  at  Stratford^  the  horse 
turned  restive,  and  would  go  no  further.     Carter  got  off  to  lead 
him  into  the  inn-yard,  intending  to  pursue  the  short  remainder  of 
his  journey  on  foot,  when  the  two  prisoners  opened  the  sash  of  a 
window  in  the  inn,  and  called  out,  **  What  will  you  take  for  the 
restive  horse  ?  "    Carter  answered,  "  He  is  not  worth  more  than  5/." 
This,  on  the  trial  of  the  prisoners,  he  declared  he  only  said  in  a 
passion,  meaning  to  apply  it  to  the  rcstiveness  of  the  animal,  for 
be  added  '*  that  the  horse  was  a  borrowed  one,  and  not  his  to 
^spose  of;**  and  that  in  fact  it  was  worth  at  least  20/.     He  led  it 
into  the  stable,  and  went  himself  into  the  house. —  Alexander  vfent 
ioto  the  yard,  soon  after  returned,  said  he  would  have  the  horse, 
and  tendered  a  note  of  20/.  or  25/.  value  to  Carter^  and  asked  him 
to  return  the  difference ;  Carter  in  reply  repeated,  '<  that  it  was  a 
borrowed  horse,  and  that  he  had  no  authority  to  sell  it,  and  what 
he  had  said  about  the  value  of  him  was  merely  a  joke."   Alexander 
repeatedly  tendered  the  money,  and  afterwards  took  the  horse 
away  with  him  by  force,  went  to  another  inn,  and  locked  him  up 
in  the  stable  there.     This  all  passed  at  mid -day  in  the  open  yard 
of  the  inn,  in  the  presence  of  several  persons.     Carter  pursued 
his  journey  on  foot,  and  on  his  return  demanded  his  horse,  but 
could  not  obtain  him.    The  jury  were  disposed  to  find  the  prisoner 
guilty   of  a  fraud,   but  Lord  Ellenborough   C.  J.   said,   **  The 
prisoners  are  indicted  for  horse-stealing,  and  they  must  either  be 
found  guilty  of  that  specific  offence,  or  wholly  acquitted.     Under 
the  circumstances  of  the  case,  there  is  no  pretence  to  say  that  this 
public  and  open  taking  of  the  horse  was  a  stealing,  which  supposes 
something  of  privacy  and  secrecy.     It  is  very  material  to  justice, 
not  to  confound  cause  of  action  with  felony ;  claim  of  civil  redress 
with  public  crime.     Even  if  they  had  been  indicted  for  a  fraud,  I 
do  not  think  the  circumstances  of  the  case  would  have  supported 
the  indictment ;  but  there  is  no  pretence  to  say  that  this  wanton, 
and  even  forcible  taking  of  the  horse,  can  come  under  the  deno- 
mination of  horse-stealing."    See  title  Harcotif. 

The  Stat.  14  G.  2.  c.  6.  (now  repealed)  contained  a  similar  pro- 
vision in  regard  to  killing  with  intent  to  steal  the  whole,  or  any 
part  of  the  carcase,  and  on  an  indictment  thereon  the  following 
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Giying  a  sheep 
a  mortal  wound 
vrith  intent  to 
steal  part  of 
the  carcase  will 
by  relation  be  a 
killing  from  the 
time  the  wound 
Is  giTeib  though 
the  animal  doca 
not  die  till  after 
the  larceny  of 
part  of  the  car- 
case Is  accom- 
plished. 


7&8G.4.  c30. 
Malicious  kill- 
ing or  maiming 
of  cattle. 

Punishment. 


Malice  against 
the  owner  not 
essential. 


Wounding  a 
horse,  out  of 
malice  to  the 
owner,  by  driv- 
ing a  nail  into 
the  frog  of  his 
hoof,  is  within 
SG.  1.  c.  22., 
though  the 
wound  was  not 
a  permanent 
injury. 


Cattle : 
Horses,  &c. 
comprehended 
ip  t|ye  term. 


(EattlC  {Stealings  ^c.  of).  [Criminal 

decision  was  made : — Thomas  Clay  was  convicted  before  Bayley  J., 
at  Chelmsford  Lent  Assizes  1819,  of  killing  a  laml)  with  intent  to 
steal  part  of  the  carcase.  It  appeared  in  evidence,  that  the  pri- 
soner cut  the  leg  from  the  animal  whilst  it  was  living,  and  carried 
the  leg  away  before  the  animal  died,  so  that  the  lamb  was  not 
completely  killed  at  the  time  of  the  larceny.  The  learned  judge 
passed  sentence  upon  the  prisoner,  but  a  doubt  arising  whether, 
as  the  death  wound  was  given  before  the  theft,  the  offence  was 
made  out,  his  lordship  submitted  the  point  to  the  consideration  of 
the  judges,  eleven  of  whom  were  unanimous,  that  as  the  wound, 
which  would  necessarily  produce  death,  was  given  before  the 
larceny,  the  lamb  was  to  be  considered  as  killed  from  the  time 
such  wound  was  given,  and  that  the  conviction  was  right.  Thomas 
Clays  case,  Essex  Lent  Assizes,  J  819,  C.  C./2.387* 

By  7&  8  G. 4.  c.30.  §16.,  if  any  person  shall  unlawfully  and 
maliciously  kill,  maim,  or  wound  any  cattle,  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable^ 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  four  years ;  and,  if  a  male,  to 
be  oqce,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
court  shall  so  think  fit),  in  addition  to  such  imprisonment. 

By  §25.  the  punishments  imposed  by  this  act  on  any  person 
maliciously  committing  any  offence  shall  equally  apply  and  be 
enforced,  whether  the  offence  shall  be  committed  from  malice 
conceived  against  the  owner  of  the  property  in  respect  of  which  it 
3hall  be  committed,,  or  otherwise. 

By  9  G.  1.  C.22.  (now  repealed^,  it  was  made  a  capital  offence 
unlawfully  and  maliciously  to  kill,  maim,  or  wound  any  cattle: 
Under  which  statute  the  following  decisions  have  taken  place. 

J.  Haywood  was  tried  on  an  indictment  on  the  Black  Act,  con- 
taining two. counts;  one  for  maliciously  maiming,  the  other  foit 
roaliciovisly  wounding,  a  gelding,  against  the  statute,  &c.  It  ap- 
peared that  the  prisoner  had  mahciously  and  with  an  intent  to 
mjure  the  prosecutor  driven  a  nail  into  the  frog  of  the  horse's 
foot,  which  had  at  the  time  rendered  the  horse  useless  to  the 
owner;  but  at  the  trial  the  prosecutor  said  that  the  horse  was 
likely  to  do  well,  and  to  be  perfectly  sound  again  in  a  short  time. 
After  conviction,  judgment  was  respited  upon  a  doubt,  whether,  as 
the  horse  was  likely  to  recover,  and  as  the  wound  was  not  a  per- 
manent injury,  the  offence  were  within  the  statute?  In  Mich. 
term  1801,  all  the  judges  held  the  conviction  right.  The  words 
of  the  statute  9  G.  1.  c.  22.  are  <'  shall  unlawfully  and  maliciously 
kill,  maim,  or  wound  any  cattle,"  &c. ;  which  word  *'  wound" 
appears  to  be  used  as  contradistinguished  from  a  permanent  injury, 
such  as  maiming.  J.  Haywood's  case,  Coventry  Summer  Assizes^ 
laOl,  cor.  Rooke  J.  C.  C.  R.  16.     2  East's  P.  C.  1076.  S.  C. 

At  Abingdon  Summer  Assizes,  1770,  John  Paty  was  capitally 
convicted  on  an  indictment  for  feloniously,  unlawfully,  knowingly, 
wilfully,  and  maliciouslv  shooting  at  and  killing  one  mare  and  one 
colt.  It  was  moved,  m  arrest  of  judgment,  that  the  mare  and 
colt  are  not  averred  in  the  indictment  to  be  cattle  within  this 
statute,  and  that  the  word  <<  cattle*'  doth  not  by  law  necessarily 
include  horses,  mares,  and  coUs ;  that  the  statutes  for  regulating 
the  sale  of  cattle  have  thought  it  necessary  to  mention  the  severd 
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species  of  beasts  to  which  the  proyUions  of  the  said  acts  shall 
extend ;  that  the  book  of  rates  distinguishes  between  the  subsidy 
on  great  cattle  imported,  viz.  50ff.»  and  that  on  horses  and  mareSf 
viz.  102.;  that  the  stat.  22  Car.  2.  c.  13.  distinguishes  between  the 
encouragenient  given  for  breeding  cattle  of  all  sorts  and  that  for 
breeding  horses  ;  that  when  the  stat.  14  G.  2.  c.  6«  made  it  felony 
without  cJergy  to  steal  sheep  or  other  cattle^  it  was  found  necessary 
to  specify  by  15  G.  2.  c.  34<.  what  cattle  were  intended  by  the 
former  act.     Upon  these  objections  the  judge  respited  the  sen- 
tence, and  laid  the  case  before  the  judges,  who  unanimously 
agreed,  that  as  the  statute  22  &  23  Car.  2.  c.  ?•  had  made  the 
offence  of  killing  horses  by  night  a  single  felony,  this  statute  was 
only  to  be  considered   as  an  extension  of  that  statute.     And 
judgment  of  death  was  given  at  the  next  assizes.    A(\er  which, 
the  prisoner  was  reprieved  for  transportation;  and  afterwards, 
upon  strong  applications  from  the  country,  he  received  a  free 
pardon.    Patys  case,  Abingdon  Summer  Assizes ,  1770,  cor.  Black' 
stone  J.  2  Black.  Rep.  121.  2  East's  P.  C.  1074. 

Joseph  Dobbs  was  indicted  for  burglary  in  breaking  and  enter-  Destroying 
ing  the  stable  of  James  Bayley^  part  of  his  dwelling-house,  in  the  bones,  to  pre- 
night,  with  a  felonious  intent  to  kill  and  destroy  a  gelding  of  one  vfnt  their  run. 
A.  B.  there  being.    It  appeared  that  the  gelding  was  to  have  run  """^  ^^  •  "*^ 
for  40  guineas,  and  that  the  prisoner  cut  the  sinews  of  his  fore-leg 
to  prevent  his  running,  in  consequence  of  which  he  died.     Parker 
C.  B.  ordered  him  to  be  acquitted :  for  his  intention  was  not  to 
commit  the  felony  by  killing  and  destroying  the  horse,  but  a 
trespass  only  to  prevent  his  running ;  and  therefore  no  burglary. 
But  the  prisoner  was  again  indicted  for  killing  the  horse,  and 
capitally  convicted.     Dobb*s  case,  Buckingham  Summer  Assizes, 
1770,  ^East*s  P.C.SIS.  2Russ.9^S.     See   also   an   indictment 
against  Daniel  Davoson,  in  3  Chit.  Crim.  Lata,  1088.,  for  poisoning 
a  mare  in  order  to  prevent  her  from  running  the  race,  the  prisoner 
having  betted  against  her,  and  upon  which  indictment  he  was 
convicted  and  executed. 

It  is  plain  that  the  legislature  must  have  intended  to  include  Horses  within 
horses  in  the  word  '<  cattle,"  when  in  the  stat.  of  22  &  23  C.  2.  c.  7.  ^«  statute. 
they  speak  of''  horses,  sheep,  or  other  cattle:"  and  by  the  statute 
of  G.  1.  they  exclude  from  clergy  such  as  kill.  Sec.  any  cattle; 
which  latter  statute  was  evidently  intended  to  enlarge  and  not  to 
restrain  the  description  of  the  felony ;  for  it  extends  to  such  as 
''  maim  or  wound  '  any  cattle,  though  not  destroyed,  which  by 
the  prior  act  was  left  a  misdemeanor  at  most,  punishable  only  by 
action  to  recover  treble  damages.    2  East's  P.  C.  1076. 

Sarah   Chappel  was  tried  before  T'homson  B.  at  the   Devon  Pigs  are  cattle 
Sum.  Ass.  1804,  on  an  indictment  which  set  forth,   that  she  within  the 
being  an  ill.designing  and  disorderly  person,  and  of  a  wicked  J^eamngofthe 
and  malicious  mind,  on  the  6th  March,  44  G.  3.  with  force  and  ^ 

arms,  at  the  parish  of  Islington,  three  pigs,  being  swine  and  cattle 
of  the  value  of  6/.9  of  the  goods  and  chattels  of  William  Osmond 
junior,  then  and  there  being,  feloniously,  unlawfully,  wilfullj,  and 
maliciously,  with  and  by  means  of  poison  then  and  there  did 
kill  and  destroy,  against  the  form  of  the  statute,  &c.  The  pri- 
soner was  found  guilty;  but  judgment  was  respited,  and  the 
Suestion,  whether  pigs  are  cattle,  within  the  meaning  of  the 
lack  Act,  9  G.  1.  c.  22.,  was  submitted  to  all  the  judges.    The 
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following  statutes  were  referred  to : — 18  Car.  2.  c.  2.  §  1. — ^20  Car.  2. 
C.7.  §§1,  2,  3,  4,  5,  and  6.— 22  Car.  2.  c.  IS.  §§4.  6,  and  7. — 
22&23  Car. 2.  c.l9.— 3  fV.S^  M.  c.8.— 14G.2.  c.e — 15  G. 2. 
c.  34.  —  31  G.  2.  c.  40.  $  11.  The  judges  confirmed  the  conviction, 
and  at  the  ensuing  assizes  the  prisoner  received  sentence  of  death, 
which  sentence  was  afterwards  commuted  to  three  months'  im- 
prisonment in  Exeter  gaol.  B.,  v.  Chappie^  Exeter  Sum,  Ass.  1804, 
C.C.R.17. 

Three  men  were  committed  for  trial  at  Staffordshire  Lent  Ass, 
1807»  upon  a  charge  of  having  feloniously  shot  at  and  killed  two 
pigs,  the  property  of  James  Mason. — Laivrence  J.,  upon  reading 
the  depositions,  and  finding  that  the  injury  done  to  the  pigs  was 
in  consequence  of  their  having  trespassed  upon  the  prisoners,  and 
not  from  any  malicious  motive  towards  the  prosecutor,  said  there 
was  no  pretence  for  the  prosecution,  and  no  bill  was  preferred. 
His  lordship  also  observed,  that  pigs  were  deemed  cattle  within 
the  meaning  of  the  Black  Act,  and  referred  to  the  case  of 
R.  V.  Sarah  Chappie^  R.  v.  Witcherley  and  others^  MS. 

So  asses  were  held  to  be  cattle  within  the  meaning  of  9  G.  1. 
c.  22.     R.  V.  WhUneyy  IR.S^  M.  3. 

Where  it  appeared  that  the  prisoner  had  poured  nitrous  acid 
into  the  ear  and  eye  of  a  mare,  thereby  occasioning  blindness,  and 
also  such  a  state  of  pain  and  misery  that  the  animal  was  killed  by 
the  owner:  held,  after  conviction,  that  this  evidence  was  suffi- 
cient to  support  a  count  on  7&8  G. 4.  c. 30*  §16.  for  maiming 
the  mare.     E.  T.  1828,  R.  v.  Owens,  R.  Sf  M.  205. 

Where,  in  a  prosecution  on  4  G.  4.  c.  54.  §  2.  (now  repealed), 
making  it  felony  if  any  person  unlawfully  and  designedly  kill, 
maim,  or  wound  any  cattle,  it  appeared  that  the  prisoner  set  a 
dog  at  a  sheep,  and  in  consequence  several  severe  wounds  were 
inflicted  on  tne  animal,  this  was  held  per  Park  J.  not  to  be  a 
maiming  or  wounding  within  the  meaning  of  the  statute.  R.  v. 
Hughes,  2  C.  Sf  P.  420. 

An  indictment  under  9  G.  1.  c.  22.  (now  repealed,  see  suprd) 
charged  the  prisoner  with  killing  certain  cattle ;  viz.,  one  mare, 
and  it  appeared  in  evidence  that  the  animal  killed  was  a  colt,  but 
without  proof  of  its  sex  :  held,  on  Ca.  Res.  after  conviction,  that 
it  was  necessary  to  specify  in  the  indictment  the  particular  species 
of  cattle  maimed  or  killed,  and,  consequently,  that  the  conviction 
could  not  be  supported  by  rejecting,  as  surplusage,  the  words  after 
the  viz.     1813,  R.  v.  Chalkley^  C.  C.  R.  258. 


3G.4.  c71. 
Magistrates 
empowered  to 
inflict  a  penalty 
on  persons  con- 
victed of  cruel 
treatment  of 
cattle. 


II.  mistreatment  of  Cattle^ 

[3  G.  4.  c.  71.] 

By  Stat.  3  G.  4.  c.  71.,  intituled  ««  An  act  to  prevent  the  cruel 
and  improper  treatment  of  cattle'  («),  [passed  22d  July  1822] 
sec.  1.,  after  reciting  that  whereas  it  is  expedient  to  prevent  the 
cruel  and  improper  treatment  of  horses,  mares,  geldings,  mules, 
asses,  cows,  heifers,  steers,  oxen,  sheep,  and  other  cattle,  it  is 
enacted,  <'  that  if  any  person  or  persons  shall  wantonly  and  cruelly 
beat,  abuse,  or  ill-treat  any  horse,  mare,  gelding,  mule,  ass,  ox,  cow, 

(aX  See  also  stat.  21  (?.  S.  c.  67.  for  preventing  the  mischiefs  that  arise  from 
driving  cattle  within  the  cities  of  London  and  JFestminsler,  and  bills  of  mortality. 
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heifer,  steer,  sbeep,  or  other  cattle,  and  complaint  (A)  on  oath  36.4.  c.  71. 
thereof  be  made  to  any  jastice  of  the  peace  or  other  magistrate  (A) 

within  whose  jurisdiciion  such  offence  shall  be  committed^  it  shall 
-  be  kwfttl  for  such  justice  of  the  peace  or  other  magistrate  to 
issue  bb  somiiions  or  warrant  (B),  at  his  discretioo,  to  bring  the 
partj  or  parties  so  complained  of  before  him,  or  any  other  justice  (B) 

of  the  peace  or  other  magistrate  of  the  county,  city,  or  place 
witftio  which  such  justice  of  the  peace  or  other  magistrate  has  juris- 
dictioD,  who  shall  examine  upon  oath  any  witness  or  witnesses  who 
shall  appear  or  be  produced  to  give  information  touching  such 
ofence  (which  oath  the  said  justice  of  the  peace  or  other  magis- 
trate is  hereby  aathorised  and  required  to  administer) ;  and  if  the 
party  or  parties  accused  shall  be  convicted  of  any  such  oience, 
either  by  bis,  her»  or  their  own  confession,  or  upon  such  inform- 
ation as  aforesaid,  be,  she,  or  they  so  convicted  shall  forfeit  and 
pay  any  sum  not  exceeding  5/.  nor  less  than  lOf.  to  H.  M*,  his 
bdrs  and  successors ;  and  if  the  person  or  persons  so  convicted 
sLall  refuse  or  not  be  able  forthwith  to  pay  the  sum  forfeited, 
every  such  offender  shall,  by  warrant  under  the  hand  and  seal  of 
some  justice  or  justices  of  the  peace,  or  other  magistrate  within 
whose  jurisdiction  the  person  offending  shall  be  convicted,  be 
committed  (C)  to  the  house  of  correction  or  some  other  prison  (C) 

within  the  jurisdiction  within  which  the  offence  shall  have  been 
committed,  there  to  be  kept  without  bail  or  mainprise  for  any 
time  not  exceeding  three  months." 

^iSliere  the  defendant  had  been  convicted  and  committed  to  Bull  not  in- 
prison,  under  the  provisions  of  this  act,  for  bulUbaitinff,  on  motion  cluded,buiQu.? 
for  bringing  him  up  by  habeas  corpus  in  order  that  he  might  be 
dischargied,  it  was  held,  by  Bayley  J.,  with  the  concurrence  of 
LitUedaie  J.,  that  a  bull  is  (a)  not  included  within  the  provisions  of 
the  Stat.    Dec.  1827,  Exp.  Hill,  S  C.  Sf  P.  225. 

$  2.  provides  and  enacts,  '<  that  no  person  shall  suffer  any  pun-  No  penontob« 
ishment  for  any  offence  committed  against  this  act,  unless  the  puni«h«d,  un- 
prosecution  for  the  same  be  commenced  mthin  ten  day$  afler  the  J^JJ^f^tb    ten 
offence  shall  be  committed ;  and  that  when  any  person  shall  suffer  ^_  ^j^^  ^^ 
imprisonment  pursuant  to  this  act,  for  any  offence  contrary  thereto,  oiftnce. 
in  default  of  payment  of  any  penalty  hereby  imposed,  such  person 
ihal)  not  bo  liable  afterwards  to  any  such  penalty.** 

$  3.  provides  also,  and  enacts,  *'  that  no  order  or  proceedings  IVoctedingi 
to  be  made  or  had  by  or  before  any  justice  of  the  peace  or  other  not  to  be 
magistrate  by  virtue  of  this  act  shall  be  quashed  or  vacated  for  quashed  for 
^ant  of  form,  and  that  the  order  of  such  Justice  or  other  ma^^is-  ^*"*  or  foma. 
trate  shall  be  final ;  and  that  no  proceedings  of  any  such  justice 
or  other  magistrate  in  pursuance  of  this  act  shall  be  removeable 
^y  certiorari  or  otherwise.** 

$  4.  And  for  the  more  easy  and  speedy  conviction  of  of- 
[eoders  under  this  act,  it  is  enacted,  "  that  all  and  every  the 
justice  and  justices  of  the  peace,  or  other  magistrate  or  magistrates, 
before  whom  any  person  or  persons  shall  be  convicted  of  any 
offence  against  this  act,  shall  and  may  cause  the  conviction  to  be 

(a)  This  was  decided  on  the  same  principle  which  ruled,  that  where  a  statute 
mentioned  *'  colleges,  deans,  and  chapters,  parsons,  Ticars,  and  others  having 
spiritnal  promotions,**  it  did  not  include  bishops.    2  Rtp,  46  h. 

Notwithstanding  the  above  decision,  it  may  reasonably  be  doubted  whether  it 
^rts  not  the  intention  of  S  G.  4.  c.  71.  to  protect  every  animal  of  the  ox  kind. 
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3G.4.  c.  71. 


Form  of  con- 
yiction. 


Justices  to 
order  compen- 
sation to  per- 
sons Tezatiously 
complained 
against. 


Limitation  of 
actions. 


Cattle  {Ill-treatment  of).    [Criminal 

drawn  up  in  the  following  form  of  words,  or  in  any  other  form  of 
words  to  the  same  effecty  as  the  case  shall  happen ;  (videlicet^) 

p^E  it  remembered,  that  on  the         ■     ■  daj/  of ,  in  the 

year  of  our  Lord ,  A.  B.  is  convicted  before  me,  one  of 

his  majesty  s  justices  of  the  peace  for or  mayor  or  other 

magistrate  of [as  the  case  may  be],  either  by  his  own  con' 

fossion,  or  on  the  oath  of  one  or  more  credible  witness  or  toitnesses 
[as  the  case  may  be],  by  virtue  of  an  act  made  in  the  third  year  of 
the  reign  of  his  majesty  king  George  the  fourth^  intituled  ^^  Axl 
act  to  prevent  the  cruel  and  improper  treatment  of  cattle"  [spe- 
cifying the  offence,  and  time  and  place  where  the  same  was  com- 
mitted, as  the  case  may  be].  Given  under  my  hand  and  seal,  the 
day  and  year  above  tvritten. 

§  5.  enacts,  "  that  if  on  hearing  any  such  complaint  as  is 
herein-before  mentioned,  the  justice  of  the  peace  or  other  magis- 
trate who  shall  hear  the  same  shall  be  of  opinion  that  such  com- 
plaint was  frivolous  or  vexatious,  then  and  in  every  such  case  it 
shall  be  lawful  for  such  justice  of  the  peace  or  other  magistrate 
to  order,  adjudge,  and  direct  the  person  or  persons  making  such 
complaint  to  pay  to  the  party  complained  of  any  sum  of  money 
not  exceeding  the  sum  of  20s.,  as  compensation  for  the  trouble  and 
expense  to  which  such  party  may  have  been  put  by  such  com- 
plaint; such  order  or  adjudgment  to  be  final  between  the  said 
parties ;  and  the  sum  thereby  ordered  or  adjudged  to  be  paid  and 
levied  in  manner  as  is  herein-before  provided  for  enforcing  pay- 
ment of  the  sums  of  money  to  be  forfeited  by  the  persons  con- 
victed of  the  offence  herein-before  mentioned." 

§  6.  enacts,  '<  that  if  any  action  or  suit  shall  be  brought  or 
commenced  against  any  person  or  persons  for  anything  done  in 
pursuance  of  this  act,  it  shall  be  brought  or  commenced  within 
six  calendar  months  next  after  every  such  cause  of  action  shall 
have  accrued,  and  not  afterwards,  and  shall  be  brought,  laid,  and 
tried  in  the  county,  city,  or  place  in  which  such  offence  shall 
have  been  committed,  and  not  elsewhere ;  and  the  defendant  or 
defendants  in  such  action  or  suit  may  plead  the  general  issue,  and 
give  this  act  and  the  special  matter  in  evidence  at  any  trial  or 
trials  to  be  had  thereon,  and  that  the  same  was  done  in  pursuance 
and  by  authority  of  this  act ;  and  if  the  same  shall  appear  to  have 
been  so  done,  or  if  any  such  action  or  suit  shall  not  be  com- 
menced within  the  time  before  limited,  or  shall  be  laid  or  brought 
in  any  other  county,  city,  or  place  than  where  the  offence  shall 
have  been  committed,  then  and  in  any  such  case  the  jury  or 
juries  shall  find  for  the  defendant  or  defendants ;  or,  if  the  plain- 
tiff or  plaintiffs  shall  become  nonsuit,  or  shall  discontinue  his 
action  or  actions,  or  if  judgment  shall  be  given  for  the  defendant 
or  defendants  therein,  then  and  in  any  of  the  cases  aforesaid  such 
defendant  or  defendants  shall  have  treble  costs,  and  shall  have  such 
remedy  for  recovering  the  same  as  any  defendant  or  defendants  hath 
or  may  have  for  his,  her,  or  their  costs  in  any  other  cases  by  Ift^* 
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(A.)  lofbrmation  against  a  person  for  Cruel  and  Improper         (A.) 
Treatment  of  Cattle,  under  stat  S  G.  4.  c.  71. 

Coonty  of  1  H^HE  informaiian  and  complaint  of  A.  I.  of 


.J         fit  the  county  of  »  yeoman^  made  on   oath 

before  J.F.  esq.  one  of  his  majesty's  justices  of  the  peace  in  and  for 
the  said  county^  the  ■   day  of       ■  ,  in  the  year  of  our 

Lard  one  thousand  eight  hundred  and ••    W/io  says  that 

A-0^  of ,  in  the  said  county,  labourer,  xoithin  ten  days 

next  ie/ore  the  date  of  this  information^  to  toit,  on  the  — —  day  of 

,  at  ■    ■    ■     »  III  the  parish  qf>  ,  in  the  said  county,  dtd 

wantonly  and  cruelly  beat  [^abuse  or  ill-treaty  as  the  case  may  be] 
a  horse  [mare,  gelding,  mule,  ass,  ox,  cow,  heifer,  steer,  sheep,  or 

other  cattle^  as  Uie  case  may  be],  the  property  of ,  contrary 

to  the  statute  made  in  the  third  year  of  the  retgn  of  king  George 
the  fourth,  intituled  "  An  act  to  prevent  the  cruel  and  improper 
treatment  of  cattle,"  tohereby  he  the  said  A.  O.  has  forfeited  the 
sum  of  pounds  [the  sum  not  to  exceed  five  pounds,  nor  be 

less  than  ten  shillings]  to  his  majesty.  Whereupon  he  the  said  A.  I, 
prays  the  judgment  of  me,  the  justice  aforesaid,  in  the  premises. 

A.  I. 
Before  me, 

J.R 

(B.)  Warrant  to  apprehend  thereupon.  (B.) 

^^^^^y  ^^1    To  the  constable  of ,  in  the  said  county. 

TMfHEREAS  information  and  complaint  upon  oath  have  been 

made  before  me  J.  P.  esq.,  one  of  his  majesty  s  justices  of  the 

peace  in  and  for  the  said  county,  by  A.I,  of  ,  in  the 

county  aforesaid,  yeoman,  that  mthin  ten  days  next  before  the  date 

of  the  said  information,  to  voit,  on  the  day  of  ■, 

at  ,  in  the  parish  of ,  in  the  said  county,  A.  O. 

of  ,  in  the  county  aforesaid,  labourer,  did  toantonlu  and 

cruelly  beat  [abuse  or  iU'treat,  as  the  case  may  be]  a  horse  [mare, 
gelding,  mute,  ass,  ox,  coto,  heifer,  steer,  sheep,  or  other  cattle,  as 

the  case  may  be]  the  property  of ,  contrary  to  the  statute 

made  in  the  third  year  of  tne  reign  of  king  George  the  fourth, 
intituled  "  An  act  to  prevent  the  cruel  and  improper  treatment  of 
cattle,"  whereby  he  the  said  A.  O.  has  forfeited  for  his  said  offence 

the  sum  of pounds  [the  sum  not  to  exceed  five  pounds, 

nor  to  be  less  than  ten  shillings]  to  his  majesty.  These  are  there- 
fore  to  require  you  to  apprAend  {a)  the  said  A.  O.,  and  bring 

him  before  me  at  ■■    ,  in  the  said  county,  on ,  the 

day  of         ■    ■  'instant,  at  the  hour  of  ,  in 

the  noon,  to  answer  unto  the  said  information  and  com- 

plaint,  and  to  beforther  dealt  toith  according  to  law.  Herein  foil 
not.    Given  under  my  hand  and  seal  the '  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

J.  P.  (l.  s.) 

See  form  of  Conviction,  stat.  3  G.4.  c.7l.  §4.,  ant^,  p.  124. 
(a)  A  summons  may  be  gimnted,  in  the  discretion  of  the  msgistnite. 


INHERE  AS  A.  O.  of 

convicted  before  me  J.  P. 
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(C.J  (C.)  Commitment  thereupon. 

r       t      f  1  '^^  ^^®  constable  of ,  in  the  said  county,  and  to 

coun  y  o    j^     ^^^  keeper  of  the  house  of  correction  at  in 

the  said  county. 

-,  in  the  said  county^  labourer^  is 

esquire^  one  of  his  majestt/s  justices  of 

the  peace  in  and  Jor  the  said  county^  upon  the  oath  of  A,  W,  of 

,  in  the  county  aforesaid^  carpenter,  a  credible  toitness  [or 

upon  his  oxon  confession,  as  the  case  may  he^yjbr  that  the  said 

A.O.,  on  the  ■  day  of ,  at ,  in  the  parish  of 

,  in  the  said  county,  did  toantonly  and  cruelly  beat  {abuse, 

or  ill-treat,  as  the  case  may  be]  a  horse,  [mare,  gelding,  mule,  ass, 
ox,  covof  heifer,  steer,  sheep,  or  other  cattle,  as  the  case  may  be], 
the  property  of  ,  contrary  to  the  statute  made  in  the  third 

year  of  the  reign  of  kin^  George  thejburlh,  intituled  "  An  act  to 
prevent  the  cruel  and  improper  treatment  of  cattle/'  ^herehy  he 
the  said  A.  O,  has  forfeited  Jbr  his  said  offence  the  sum  ofjm 
pounds  to  his  majesty,  but  which  I  have  mitigated  to  — — ^  [not 
less  than  ten  shillings],  and  tvhich  sum  he  the  said  A.  0.  has 
refused  to  pay  .*  These  are  therefore  to  require  you  the  said  coH' 
stable  to  convey  the  said  A.  O.  to  the  said  house  of  correction  at 

aforesaid,  and  deliver  him  to  the  said  keeper  thereof,  /o- 

gether  xvith  this  precept.  And  you  the  said  keeper  are  hereby  com- 
manded to  receive  the  said  A.  O.  into  your  custody  in  the  said  house 

of  correction,  there  to  be  kept  toithout  bail  or  matnprize  for -• 

[for  any  time  not  exceeding  three  months],  unless  the  said  sum  so 
due  to  his  majesty  shall  be  sooner  paid.  And  for  so  doing  this  shall 
be  your  sufficient  warrant.     Given  under  my  hand  and  seal  the 

— -  day  of 9  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  — .  J.  P. 

Form  of  Commitment  under  the  7  &  8  G.  4.  c.  SO.  $  16.  for 

maiming  Cattle. 

{«/.  P.  Esq.,  one  of  the  justices  of  our  lord  the  king) 
assigned  to  keep  the  peace  within  the  said  county 
of  Stafford,  to  the  constable  of ,  in  the  said 
county,  and  to  the  keeper  of  the  common  gaol  at 
Stafford,  in  the  said  county. 

'JVESE  are  to  command  you  the  said  constable,  in  his  said  majesty  s 
name,  forthwith  to  convey  and  deliver  into  the  custody  of  the 
said  keeper  of  the  said  common  gaol  the  body  of  A.  O.  sent  hert' 
XMthf  charged  this  '  day  of  ■  ,  one  thousand  eight  hun- 

dred and  ,  on  the  oath  of  A.  I.  b^ore  me  the  saidjustuxt 

with  havinE4  on  or  about  the      ■        day  of  instant,  ntah- 

ciousiy,  utuavMly,  and  feloniously  cut  and  maimed '»  ^ 

property  of  the  said  A.  L,  at  the  parish  of ,  in  the  county 

qforeiaid,  by  cutting  [as  the  case  may  be]  and  otherwise  xooundit^ 
them.  Ana  you  the  said  keeper  are  hereby  required  to  receive  the 
said  A-  O.  into  your  custody  in  the  said  common  gaol,  and  him  there 
safely  keep,  until  he  be  delivered  foom  your  custody  by  due  course 
of  law.  Hereof  foil  not.  Given  under  my  hand  and  seal  m 
■  day  of  y  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and*  ■ 

J,  P.  (L-s.) 


Law.] 
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Cfteat* 


r\V   <^eat8  punishable  by  public  prosecutioDy   there  are  two 
kinds:  — 

I.  By  the  Common  Law. 

11.  By  Statute. 

[7&8G.4.C.29.] 

I.  Bp  tge  Commoti  Hato. 

Cheats,  which  are  punishable  by  the  common  law,  may  in  ge-  Cheats  by  the 
neral  be  described  to  be  deceitful  practices,  in  defrauding  or  en-  common  Uw 
deaTOuring  to  defraud  another  of  his  known  right,  by  means  of  some  described. 
artful  device,  contrary  to  the  plain  rules  of  common  honesty ;  as 
by  playing  with  false  dice ;  or  by  causing  an  illiterate  person  to 
execute  a  deed  to  his  prejudice,  by  reading  it  over  to  him  in  words 
difierent  from  those  in  which  it  was  written ;  or  by  persuading  a 
woman  to  execute  writings  to  another,  as  her  trustee,  upon  an 
intended  marriage,  which  in  truth  contained  no  such  thing,  but 
only  a  warrant  of  attorney  to  confess  a  judgment ;  or  by  suppress- 
ing a  will ;  and  such  like.    1  Hato.  c.  ?!•  §  1. 

It  has  been  observed,  however,  that  the  definition  of  an  indict-  Semb.  tfaftt  it 
able  cheat  at  common  law  would  have  been  more  distinct  and  muat  be  a  fnuid 
accurate  if  it  had  been  stated  to  consist  in  the  fraudulent  obtain-  •^^ctiiig  the, 
ing  the  property  of  another  by  any  deceitful  and  illegal  practice  P"^"^* 
or  token  (short  of  felony),  which  affects,  or  may  affect,  the  public. 
2  East,  P.  C.  818.  2  Russ.  290,  291. 

It  seemeth  to  be  the  better  opinion  that  the  deceitful  receiving  False  message 
of  money  from  one  man  to  the  use  of  another,  upon  a  false  pre*  >^<>^  indictable 
teoce  of  having  a  message  and  order  to  that  purpose,  is  not  "  *  cheat. 
punishable  by  a  criminal  prosecution,  because  it  is  accompanied 
with  no  manner  of  artful  contrivance,  but  only  depends  on  a  bare 
naked  lie  ;  and  it  is  said  to  be  needless  to  provide  severe  laws  for 
such  mischiefs,  against  which  common  prudence  and  caution  may 
be  a  sufficient  security.    1  Hato.  c.  71.  $  2.    2  Easfs  P.  C.  818. 

Therefore,  where  Jones  obtained  money  of  another,  by  pretend- 
ing to  come  by  the  command  of  a  third  person  to  demand  a  debt 
or  the  like  in  his  name,  showing  no  voucher  or  token  for  his  au- 
thority ;  it  was  holden  not  indictable,  for  it  was  the  party's  own 
fault  to  trust  him.  —  Et  per  cur.  We  are  not  to  indict  one  man 
for  making  a  fool  of  another :  let  him  bring  his  action.  Jones's 
case,  1  SaUk.  379.  2Ld.Ratfm.  lOlS.  6  Mod.  105. 

Where  defendants  were  mdicted  for  a  conspiracy  to  cheat  and  Cheat  by  selling 
defraud  prosecutor  by  selling  him  an  unsound  horse,  and  the  evi-  *°  unsound 
dence  did  not  substantiate  a  conspiracy:  it  was  held  by  Lord  ^^*??' 
EUenborough  C.  J.,  that  in  such  a  case  a  prosecution  for  a  cheat  '°  '^^  ^ 
at  common  law  could  not  be  substituted  for  an  action  on  the  war- 
ranty.   R.  V.  PyaeU  and  others,  cit.  2  Russ.  297^ 

A  person  for  a  counterfeit  pass  was  adjudged  to  the  pillory,  and  Counterfeit 
fined.    Dalt.e.S^  P^u- 

From  R.  ▼•  Wood,  1  Sess.  Ca.  217.,  it  appears  that  changing  corn  Miller  chang. 
by  a  miller,  and  returning  bad  corn  instead  of  it,  is  punishable  by  ^^^™*  ^*^ 
indictment ;  for,  being  in  the  way  of  trade,  it  is  deemed  an  offence  ®*®  ^^^^  ^^^^' 
against  the  public. 


128 

Delivering  flour 
not  die  produce 
of  the  com  sent, 
not  indictable. 


AlUer,  furnish- 
iug  unwhole- 
some food. 


Selling  bread 
made  unwhole- 
some with  alum, 
indictable. 


False  accounts 
with  govern- 
ment. 

Frauds  by 
parish  officers. 


Falselj  pre- 
tending to  dis- 
charge soldiers. 


A  minor  pre- 
rending  to  be 
of  age. 


Cheating 
race. 


CbCflt  {by  Common  Law).  [Criminal 

But  in  a  more  modern  case (R.v.  Haynes^  AsM.Sf  S,  214.)  it  was 
held  not  indictable  for  a  miller  receiving  good  barley  to  grind  at 
his  mill,  to  deliver  a  musty  and  unwholesome  mixture  of  oat  and 
barley  meal,  different  from  the  produce  of  the  barley.  In  this  case, 
Ld.  Ellenborough  C.  J*  said,  —  <<  The  allegation  that  the  quantity 
(of  meal)  delivered  was  musty  and  unwholesome,  if  it  had  alleged 
that  the  defendant  delivered  it  as  an  article  for  the  food  of  man, 
might  possibly  have  sustained  the  indictment :  but  I  cannot  say 
that  its  being  musty  and  unwholesome  necessarily  and  ex  vi  ter- 
mini imports  that  it  was  for  the  food  of  man,  and  it  is  not  stated 
that  it  was  to  be  used  for  the  sustentation  of  man,  only  that  it  was 
a  mixture  of  oat  and  barley  meal.  As  to  the  other  point,  that 
this  is  not  an  indictable  offence,  because  it  respects  a  matter  trans- 
acted in  the  course  of  trade,  and  where  no  tokens  were  exhibited 
by  which  the  party  acquired  any  greater  degree  of  credit,  if  the 
case  had  been  that  this  miller  was  owner  of  a  soke  mill,  to  which 
the  inhabitants  of  the  vicinage  were  bound  to  resort  in  order  to 
get  their  corn  ground,  and  that  the  miller,  abusing  the  confi- 
dence of  this  his  situation,  had  made  it  a  colour  for  practising  a 
fraud,  this  might  have  presented  a  different  aspect ;  but  as  it  is, 
it  does  seem  no  more  than  the  case  of  a  common  tradesman  who 
is  guilty  of  a  fraud  in  a  matter  of  trade  or  dealing.'' 

Defendant,  being  a  baker,  was  indicted  for  having  supplied  the 
Chelsea  Military  Asylum  with  loaves,  in  which  alum  was  so  in- 
serted as  to  be  noxious,  and  it  was  proved  that  lumps  were  found 
in  the  loaves  sufficient  to  injure  the  health  of  those  who  eat  them. 
It  was  held  by  Ld.  Ellenborough  C.  J.,  and  afterwards  by  J?.  ILf 
that  it  was  clearly  an  indictable  offence  at  common  law,  and  that 
it  was  no  defence,  that  his  intention  was  to  have  mixed  the  alum 
so  carefully  that  it  would  only  have  improved  the  colour  of  the 
bread,  without  injuring  its  quality.  R,  v.  Dixon,  4  CampS,  12. 
3  M.Sf  S.  II.  cit.  2Russ,  287. 

It  has  been  held  indictable  to  enable  persons  to  pass  their  ac- 
counts  with  the  [/ay-office,  so  as  to  aefraud  the  government. 
2  Russ.  288.,  and  case  there  cited. 

So  it  appears  that  prosecutions  may  be  maintained  against  over- 
seers for  refusing  to  account,  or  for  rendering  false  accounts; 
also,  for  a  fraud  committed  by  a  parish  officer,  in  procuring  the 
marriage  of  a  pauper  in  order  to  burthen  another  parish.    Ibid. 

So,  for  other  similar  fraudulent  practices.  Ibid, 

A  person,  falsely  pretending  that  he  had  power  to  discharge 
soldiers,  took  money  of  a  soldier  to  discharge  him ;  and  being  in- 
dicted for  the  same,  the  court  held  tHe  indictment  to  be  good. 
SerlesteatTs  case,  1  Latch,  202. 

As  there  are  frauds  which  may  be  relieved  civilly,  and  not 
punished  criminally  (with  the  complaints  whereof  the  courts  of 
equity  do  generally  abound) ;  so  there  are  other  frauds,  which  in 
a  special  case  may  not  be  helped  civilly,  and  yet  shall  be  punished 
criminally :  thus  if  a  minor  go  about  the  town,  and,  pretending  to 
be  of  age,  defraud  many  persons  by  taking  credit  for  considerable 
quantities  of  goods,  and  then  insist  on  his  nonage,  the  persons  in- 
jured  cannot  recover  the  value  of  their  goods,  but  they  may  indict 
and  punish  him  for  a  common  cheat.  BarL  100.    Qu.  de  hoc. 

And  in  the  case  of  Q.  v.  OrbeU  it  was  holden  to  be  an  indictable 
offence  to  get  a  person  to  lay  money  on  a  race,  and  to  prevail 
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with  the  party  to  run  booty;  for  though  the  cheat  was  private  in 
this  particular^  yet  it  was  public  in  its  consequences.  6  Mod*  42. 
This  is  coDsidered  to  have  been  a  case  of  conspiracy.  2  Russ.  291. 

So  where  two  effected  a  cheat,  by  means  of  the  one  pretending 
to  be  a  merchant  and  the  other  a  broker,  and,  as  such,  bartering 
pretended  wioe  for  hats,  they  were  convicted.  R.  v.  Macarthy 
Sf  Fordeniaroughf  2  Ld*  Raym.  1179.  But  the  ground  of  that 
judgment  was  that  it  was  a  conspiracy.    2  Easfs  P.  C.  824w 

Anally,  the  distinction  which,  as  it  seemeth,  will  solve  almost  SeUing  short 
all  cases  of  this  kind,  was  taken  in  the  case  of  R^  v.  IVheatley^  mature. 
^Bmrr.  1125.  1  BlacRep.  273.  8.  C.    The  defendant  was  indicted 
and  oonvicted  for  selling  beer  short  of  the  due  and  just  measure,  to 
wit,  sixteen  gallons  as  and  for  eighteen.    Upon  a  motion  in  arrest 
of  judgment,  it  was  said  by  the  court,  This  is  only  an  inconvenience 
and  injury  to  a  private  person,  arising  from  that  private  person's 
own   n^Iigence  and  carelessness  in  not  measuring  the  liquor, 
upoo  receiving  it,  to  see  whether  it  held  the  just  measure  or  not. 
"  Offiences  that  are  indictable  must  be  such  as  affect  the  public,  as 
if  a  man  use  false  weights  and  measures,  and  sell  by  them  to  all 
or  to  many  of  his  customers,  or  use  them  in  the  general  course  of 
his  dealing :  so,  if  there  be  any  conspiracy  to  cheat ;  for  these  are  A  mere  impo- 
deceptions  that  common  care  and  prudence  are  not  sufficient  to  ^^^  ^  °^^ 
guard  against.     These  are  much  more  than  private  injuries ;  they  JSi?*^    "*  * 
are  public  offences."     But  in  the  present  case  it  is  a  mere  private 
imposition  or  deception.     No  false  weights  or  measures  are  used ; 
no  conspiracy;  only  an  imposition  upon  the  person  he  was  dealing 
with,  in  delivering  him  a  less  quantity  instead  of  a  greater,  which 
the  other  carelessly  accepted.  It  is  only  a  non-performance  of  his 
contract;  for  which  non-performance  the  other  may  bring  his 
action.    So  the  selling  an  unsound  horse  for  a  sound  one  is  not 
indictable.     The  buyer  should  be  more  upon  his  guard  ;  and  the 
distinction  which  was  laid  down,  as  proper  to  be  attended  to  in  all 
cases  of  this  kind  is  this:  that  in  sucn  impositions  or  deceits  where  The  general 
common  prudence  may  guard  persons  against  their  suffering  from  rule. 
them,  the  offence  is  not  indictable ;  but  where  false  weights  and  Diitiiictioii. 
measures  are  used,  or  false  tokens  produced,  or  such  methods 
taken  to  cheat  and  deceive  as  people  cannot  by  any  ordinary  care 
or  prudence  be  guarded  against,  there  it  is  an  offence  indictable. 

The   distinction,  therefore,  is  this ;   if  a  person  sell  by  false  False  weights, 
weights,  though  only  to  one  person,  it  is  an  indictable  offence; 
but  if  without  false  weights  he  sell  to  many  persons  a  less  quantity  Bad  measure, 
than  he  pretend  to  sell,  it  is  not  indictable.    S  T.  R-  lOi. 

R.  ▼.  LarOf  6  T.  R.  565.     This  was  an  indictment  at  common  Drawing  falst 
law,  charging  the  defendant  with  deceitfully  intending,  by  divers  ^^'^T'^'* 
crafty  means  and  subtle  devices,  to  obtain  possession  of  certain 
lottery  tickets,  the  property  of  ^.,  pretending  that  he  wanted 
to  purchase  them,  and  delivered  to  A*  a  fictitious  order  for  the 
payment  of  money,  purporting  to  be  a  draft  upon  a  banker  for  the 
amount,  which  he  knew  he  had  no  authority  to  draw,  and  would 
not  be  paid ;  by  which  he  obtained  the  tickets,  and  defrauded  the 
prosecutor  of  the  value.    Judgment  was  arrested,  on  the  ground 
that  the  defendant  was  not  charged  with  having  used  any  false 
token  to  accomplish  the  deceit ;  for  the  banker's  cheque  drawn  by 
the  defendant  himself,  entitled  him  to  no  more  credit  than  his  bare 
assertion  that  the  money  would  be  paid. 
.    VOL.  in.  K 
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But  in  R.  V.  Jackson^  at  Gloucester  spring  assizes,  ISIS,  3  Campb, 
370.»  on  an  indictment  on  stat.  30  6r.2.  c.  24.,  where  it  appeared 
that  the  prisoner  had  obtained  property  by  giving  a  draft  on  his 
banker,  and  pretending  he  had  cash  there  to  pay  it»  BayUy  J. 
(before  whom  the  prisoner  was  tried)  said,  that  this  point  had  been 
recently  before  the  judges,  and  that  they  were  all  of  opinion  that 
it  is  an  indictable  offence  fraudulently  to  obtain  goods  by  giving 
in  payment  a  cheque  upon  a  banker  with  whom  the  party  keeps 
no  cash,  and  which  he  knows  will  not  be  paid. 

So  in  R,  V.  GtbbSi  1  East,  185.,  Ld.  Kenyon  again  held  that  an 
indictment  for  a  cheat  at  common  law  cannot  be  maintained 
unless  some  false  token  be  made  use  of:  a  mere  false  affirmation 
IS  not  sufficient. 

All  frauds  affecting  the  crown  and  the  public  at  large  are  in- 
dictable, though  arising  out  of  a  particular  transaction  or  contract 
with  the  party.     2  East's  P.  C.  821. 

Therefore,  an  indictment  lies  for  wilfully,  deceitfully,  and  ma- 
liciously supplying  prisoners  of  war  with  unwholesome  food,  not 
fit  to  be  eaten  by  man.    Treve's  case,  2  East*s  P.  C.  821. 

So,  obtaining;  the  king's  bounty  for  enlisting  as  a  soldier  by  an 
apprentice  reclaimable  by  his  master  is  an  indictable  offence  at 
common  law.  In  such  case,  the  indenture  of  apprenticeship  must 
be  proved  by  one  of  the  two  subscribing  witnesses,  in  order  to 
warrant  the  conviction.  R,  v.  Jtmes,  Coventry  Lent  Ass*  1777, 
2  Easfs  P.  C.  822.   1  Leach,  174. 

It  is  not  sufficient  for  the  indictment  to  allege  generally  that  the 
cheat  was  effected  by  certain  false  tokens  or  false  pretences,  hot  it 
must  specify  and  set  forth  what  they  were ;  but  it  does  not  seem 
neqessary  to  describe  them  more  particularly  than  they  were  de- 
scribed to  the  party  at  the  time  the  fraud  was  effected.  2  Russ.  297» 

Some  of  the  above  offences  are  punishable  not  only  by  fine  and 
imprisonment,  but  further  with  other  infamous  punishment ;  (as  in 
Leeson*8  case,  who  was  three  times  set  on  the  pillory  {a)  for 
cheating  with  false  dice.  Cro>  Jac.  4<97- )  Others  are  punishable 
by  .fine  and  imprisonment  only,  at  the  discretion  of  the  judges, 
which  is  regulated  by  the  circumstances  of  each  particular  case. 
)  /fato.  c.  71*  $  3. 

II.  HBp  Statute. 

The  statutes  33  i/.8.  c.  1.,  30  G.2.  c.24.  §  1.,  and  52  G.3.  c.64., 
relating  to  cheats  by  false  tokens  and  false  pretences,  are  now 
repealed. 

By  7  &  8  6.4.  c.29.  §  53.,  reciting  that  a  failure  of  justice  fre- 
quently arises  from  the  subtle  distinction  between  larceny  and  fraud, 
enacts  that  if  any  person  shall,  by  any  false  pretence,  obtain  from  any 
other  person  any  chattel,  money,  or  valuable  security,  with  intent 
to  cheat  or  defraud  any  person  of  the  same,  every  such  offender 
shall  be  guilty  of  a  misdemeanor ;  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  suffer  such 
otner  punishment,  by  fine  or  imprisonment,  or  by  both,  as  the 
court  shall  award:  provided  always,  that  if,  upon  the  trial  of  any 

(o)  Abolished  by  rtat  m  G.  S.  c.  1S8.,  eicept  in  cases  of  penary,  or  lub- 
omstion  of  pcijuiy.     See  title  jpillorif,  &c. 
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penoo  iadicied  for  such  misdemeanor,  it  shall  be  proved  that  he  quitted  if  It 

obtained  the  property  in  question  in  anj  such  manner  as  to  prove  lAicenj. 

amoant,  in  law,  to  larceoy,  he  shall  not,  bj  reason  thereof,  be 

entitled  to  be  a(M|uitted  of  such  misdemeanor;  and  no  such  indicU 

Bsent  shall  be  removable  by  certiorari ;  and  no  person  tried  for 

such  misdemeanor  shall  be  liable  to  be  afterwards  prosecuted  for 

larceny  upon  the  same  facts. 

Sooie  oSr  the  cases  decided  upon  SO  G.  3.  c.  24.  (now  repealed)  90  G.  s.  c  24. 
amy  aasist  in  the  construction  of  the  above  sect,  in  7  &  8  G.  4.         (repceled). 

By  SO  G.  2*  c.  24.  §  1^  all  persons  who,  knowingly  and  designedly, 
by  false  pretences,  should  obtain  from  any  persons  mooey,  goods, 
Ac  with  intent  to  cheat  or  defraud  any  persons,  should  be  deemed 
oAenders,  Stc. 

IL  ▼.  Mounts  2  r.  R.  581.  The  defendant  was  indicted  for  The  U^  pre- 
obtainiiig money  hy Johe pretences;  and  on  his  trial  at  the  sessions  **''?^*^^ 
at  Woreesier  he  was  convicted,  and  received  sentence  of  transport-  i^di^gje^'^ 
ation  for  seven  years.  The  defendant  brought  a  writ  of  error,  and 
assigned  for  error  that  it  did  not  appear  by  the  indictment  what 
the  particular  and  specific  false  pretences  were,  by  which  he 
obcawed  the  moneys — BuUer  J.  The  question  is  not  a  new  one : 
I  renember  a  case  wheo  I  was  at  the  bar,  and  I  argued  it  on  the 
analogy  to  the  case  in  Strange  for  obtaining  a  note  by  false  tokens, 
whidi  entirely  governs  this.  That  was  a  case  on  the  statute 
3S  H.  8.  «•  1.,  which  makes  it  an  offence  to  obtain  money  or  goods 
by  fake  tokens.  The  statute  30  G.  2.  e.  24.  only  enlarges  the  do* 
acripdoa  q£  the  offence  in  the  statute  of  i/.  8.  Both  statutes  are 
made  ts  fart  materia  ;  and  whatever  has  been  determined  in  the 
cuuatiuctioQ  of  one  of  them  is  a  sound  rule  of  construction  for  the 
other.  The  judgment  was  arrested  in  the  case  in  Strange^  because 
the  indictment  did  not  specify  the Jhlse  tokens  .*  then,  by  the  same 
reason,  an  indictment  on  stat.  30  G.  2.  c.  24.,  which  speaks  ofjalse 
preiencest  must  state  what  the  false  pretences  are ;  otherwise  the 
indictment  is  bad :  there  is  no  distinction  between  the  two  cases ; 
the  same  objection  which  held  in  the  one  must  also  prevail  in  the 
other.  I  am  of  opinion  that  the  objection  is  fatal.  —  Grose  J.  of 
the  same  opinion ;  observing,  that  this  is  a  charge  for  a  precise 
crime,  and  therefore  it  must  be  alleged. — ^Judgment  reversed,  and 
the  defendant  discharged. 

An  indictment  for  obtaining  money  by  false  pretences,  charged  And  mint  be 
that  the  defendant  did  falsely  pretend  to  one  Mr.  Blome,  the  V^^'*^^ 
servant  and  clerk  of  JL  M.  &c.  that  he  had  paid  a  sum  of  money 
into  the  Bank  of  England ;  whereas  in  truth  and  in  fact  he  had 
not,  ACt  by  means  of  which  said  false  pretence  defendant  obtained 
106i.  of  the  monies  of  i2.  Af.,  &c.  with  intent  to  defraud  them  of 
the  same.  Mr.  Blome  proved  that  the  defendant  said  to  him  on 
the  occasion  referred  to,  that  the  money  had  been  paid  at  the 
banht  not  that  he  had  paid  it, — Lord  EUenborough  C.  J.  held  this 
to  be  a  fatal  variance :  and  observed,  that  **  in  an  indictment  fur 
obtaiiung  money  by  false  pretences,  the  pretences  must  be  dis- 
tinctly set  oat  {R,  v.  Mason,  ant}),  and  at  the  trial  they  must 
be  proved  as  laid.  An  assertion  that  money  had  been  paid 
into  the  bank,  is  very  different  from  an  assertion  that  it  had  been 
paid  into  the  bank  by  a  particular  individual."  The  defendant  was 
aeqivtted.  R.  v.  PlestotOf  Sittings  at  fVestminster  after  M.  T. 
49  G«  S«  1  Camm.  494. 
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An  indictment  on  stat.  SO  G.  2.  c,  24.  for  obtaining  money  by 
false  pretences,  must  negative  by  special  averment  the  truth  of  the 
pretences.  It  is  not  enough  to  charge  that  the  defendantyoZ^e/y 
pretended^  &c.  (setting  forth  the  pretences),  hu  means  of  vahick 
saidjalse  pretences  hs  obtained  the  money y  &c* ;  therefore,  for  want 
of  such  averment  in  the  indictment,  the  court  of  K.  B«  reversed 
the  judgment.  R.  v.  Perroty  H.  T.  54  G.  3.  2  M.  fy  S.  379. 
All  that  is  necessary  is  to  show  the  false  pretences  used,  and 
that  by  means  of  those  false  pretences  the  defendant  knowingly 
and  designedly  obtained  the  goods  in  question,  negativing  also  the 
pretences. 

Thus  in  R.  v.  Howarth,  York  Spring  jiss.  1821,  S  Stark.  R^, 
26.,  which  was  an  indictment  on  stat.  30  G.  2.  c.  24.  61.  for  obtain- 
ing goods  by  false  pretences,  Bayley  and  Best  Js.  held  it  unneces- 
sary to  aver  that  defendant  did  knowingly  and  desipiedly  pretend^ 
&c.,  and  that  it  was  sufficient  to  aver  that  defendant  knowingly 
and  designedly  did  obtain  the  goods  by  means  of  the  false  pre- 
tences. 

R.  V.  Youngy  Randall,  Mullins,  and  Osmer^  3  T.  R.  98.  Th6  de- 
fendants were  indicted  on  stat.  30  G.  2.  c.  24.,  for  obtaining  money 
by  false  pretences.  The  first  count  stated  that  the  defendants, 
fraudulently  intending  to  obtain  the  money  of  the  king's  sub- 
jects, &c.  on  the  23d  December,  in  the  28th  year,  &c.  at  &c* 
unlawfully,  knowingly,  wilfully,  and  designedly,  did  falsely  pre- 
tend to  one  Thomas  that  Young  had  made  a  bet  of  500  guineas 
on  each  side  luith  a  colonel  in  the  army  then  at  Bath,  that  one 
fV.  Letjois  would  on  the  next  day  run  on  the  high  road  leading 
from.  Gloucester  to  Bristol  ten  miles  in  one  hour,  and  that  Young 
and  Mullins  did  go  200  guineas  each  of  and  in  the  said  bet,  and 
Randall  the  other  100  guineas,  and  that  under  colour  and  pretence 
of  such  bet,  &c. ;  they  obtained  from  ThomaSf  as  a  part  of  such 
pretended  bet,  20  guineas  of  the  500  guineas,  with  intent  to 
cheat  and  defraud  him  thereof;  whereas,  in  fact,  no  such  bet  had 
been  made,  &c.  against  the  form  of  the  statute.  The  indictment 
contained  several  other  counts  to  the  same  purport.  It  was  ob- 
jected in  arrest  of  judgment,  first,  that  the  transaction  itself  was 
not  the  subject  matter  of  a  criminal  prosecution :  for  that  it  did 
not  affect  the  public,  and  being  the  representation  of  a  future 
transaction,  the  party  had  an  opportunity  of  inquiring  into  the 
truth  of  it,  and,  therefore,  it  was  his  own  fault  it  he  were  deceived. 
Secondly,  that  the  offence  was  not  charged  with  sufficient  cer- 
tainty, masmuch  as  the  colonel's  name  was  not  mentioned.-* 
Ld.  Kenyan  C.  J.  said,  that  the  stat.  of  SO  G.  2.  c.  24.  was  con- 
sidered to  extend  to  every  case  where  a  party  had  obtained 
money  by  falsely  representing  himself  to  be  in  a  situation  in  which 
he  was  not,  or  any  occurrence  that  had  not  happened,  to  which 
persons  of  ordinary  caution  might  give  credit.  The  33  Hen*  8. 
c.  1.  requires  a  false  seal  or  token  to  be  used,  in  order  to  bring 
the  person  imposing  into  the  confidence  of  the  person  imposed 
upon ;  but  that  being  found  to  be  insufficient,  the  SO  G.  2.  c  24. 
introduced  another  offence,  describing  it  in  terms  extremely  ge- 
neral. That  when  the  criminal  law  happens  to  be  auxiliary  to 
the  law  of  morality,  he  did  not  feel  any  inclination  to  explain  it 
away.  Now  this  offence  was  within  the  words  of  tlie  act;  for  the 
defendants  have,  by  false  pretences,  fraudulently  coAtrired  to 
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obtain  money  from  the  prosecutor,  who,  perhaps,  too  credulously 
gaTe  confidence  to  them.    As  to  the  second  objection,  the  in- 
dictment holds  out  to  the  defendants  sufficient  intelligence  of  the 
o%nce  imputed  to  them.     Perhaps  the  colonel's  name  with  whom 
the  wi^er  was  stated  to  have  been  made  was  not'  mentioned,  so 
that  he  could  not  have  been  described  with  greater  accuracy. 
But,  if  such  a  wager  had  been  actually  depending,  it  was  com- 
petent to  the  defendants  to  have  proved  it  in  their  defence.  — 
Askurst^  BuUer^  and  Chrose  Js.  delivered  their  opinions  to   the 
same  etfect.    And  BuUer  J.  said,  the  statute  clearly  extends  to 
cases  which  were  not  the  subject  of  an  indictment  at  common 
law.     The  ingredients  of  this  offence  are  obtainin^f  money  by  Rule, 
false  pretences  and  with  intent  to  defraud.    Barely  asking  another 
for  a  sum  of  money  is  not  sufficient ;  but  some  pretence  must  be 
used,  and  that  pretence  false,  and  the  intent  is  necessary  to  con« 
stitate  the  crime.     He  then  mentioned  a  case  (R.  v.  Count  Vil^ 
Uneuve,  1778)  which  was  tried  before  Morton  C.  J.  of  Chester  and 
himself,  at  Chester.    The  defendant  applied  to  Sir  T.  Broughton,  P«t«nding  to 
telling  him  that  he  was  instructed  by  the  Duke  de  Lauzun  to  take  umtedTto  ulk 
some  horses  from  Ireland  to  London,  and  that  he  had  been  de-  hones  from 
taioed  so  long  by  contrary  winds  that  his  money  was  spent.     Sir  Ireland  to  Ltw 
T,  Braughton  was  thereupon  induced  to  advance  some  money  to  <f(m,AndtohaYB 
him.     But  it  afterwards  appearing  that  the  whole  story  was  a  j>«en  detained 
fiction,  the  defendant  was  tried  for  a  cheat  on  the  stat.  30  G.  2.,  5Hn*^"*JU7hi» 
and  convicted.    Judgment  affirmed.  money  was  ^ 

Rex  T.  Airey,  2  East^  SO.    This  was  an  indictment  for  obtaining  expended. 
money  under  false  pretences.     The  first  count  stated,  that  one  ^  carrier  ob- 
/•  B.  delivered  to  the  defendant,  a  common  carrier,  certain  goods,  tains  the  money 
to  be  carried  by  him  from  K.  to  one  J,  L*  at  £..,  there  to  be  de-  agreed  for  by 
hVered,  &c. :  that  the  defendant  received  the  same  goods,  under  pretending  to 
pretence  of  carrying  and  delivering  the  same,  and  undertook  so  ^^qIj       ^ 
to  do :  but  that,  mtending  to  cheat  /•  B.  of  his  money,  he  after,  to hmlost*t}i« 
wards  unlawfully,  &c.  pretended  to  the  said  /•  B*  that  he  had  bailee's  receipt. 
carried  the  said  goods  from  K*  to  jL.  for  the  purpose  of  delivering 
them  to  J.  Z..,  and  had  there  delivered  them  to  J.  L.,  and  that  J.  Z.. 
had  given  him,  the  defendant,  a  receipt  expressing  such  delivery 
of  the  goods  to  him,  but  that  he  had  lost  or  mislaid  the  same,  or 
had  left  it  at  home ;  and  that  the  defendant  thereupon  demanded 
of  the  said  /•  B.  16«.  for  the  carriage  of  the  said  goods  ;  by  means 
of  which  said  false  pretences  he  obtained  from  the  said  7.  S.  I65., 
with  intent  to  cheat  him  of  the  same.     And  the  indictment  then 
proceeded  to  negative  the  truth  of  the  pretences  used.    After  Truth  of  pre- 
conviction and  judgment  of  transportation  for  seven  years,  the  *?"?*J°**^ 
defendant  brought  a  writ  of  error ;  but  the  indictment  was  holden  p^j^  "'^^ 
to  be  sufficient,  without  alleging  in  express  terms  that  the  pre-  ^ent  that 
tences  were  false.     Ld.  Kenyon  C.  J.  said,  no  technical  form  of  defendant  did 
words  was  necessary  in  this  case.     It  is  objected,  that  it  is  not  al-  fal«ely  pretend, 
leged  with  sufficient  certainty  that  he  obtained  the  money  by  false  ^**** "°'  °®" 
pretences.     But,  unless  there  must  be  some  particular  arrange-  ^^^^^^* 
ment  of  words  in  such  an  indictment,  I   cannot  see  how  the 
matter  can  be  rendered  more  certain.     Take  the  whole  of  the 
indictment  together,  and  the  charge  appears  plain  and  intelligible. 
Gros€  and  Lawrence  Js.  agreed ;  and  Le  Blanc  J.  observed,  that 
there  was  a  positive  allegation  that  the  pretences  made  were  false ; 
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A  workman 
employed  by 
clothiers  was 
to  keep  an 
account  of  the 
number  of 
shearmen  em- 
ployed and  the 
amount  of  their 
earnings  and 
wages,  which  he 
was  weekly  to 
deliver  in  in 
writing  to  a 
clerk/who  paid 
him  the  amount. 
He  delivered  in 
a  false  account, 
charging  for 
more  work  and 
of  other  men 
than  done,  by 
which  he  ob- 
tained a  larger 
sum  than  was 
due.     This  is 
obtaining  mo- 
ney by  a  false 
pretence,  within 
the  SO  G.  S. 
c.  24. ;  because 
without  tliefiiUe 
pretence  he 
would  not  have 
obtained  the 
credit ;  and  is 
not  like  a  case 
of  money  paid 
generally  on 
account. 


Pretence  of 
being  sent  by  a 
neighbour  to 
borrow  money. 
Not  felony,  but 
obtaining  by  a 
false  pretence. 


which  was  all  that  the  statute  required,  in  that  respect^  to  bring 
the  case  within  it. 

John   WitcheU  was  indicted  before  Laurence  J.  on  the  ttat. 
30  G.  2.  c.  24.  for   obtaining  money  from  A.  and  //.  AusUm^  by 
false  pretences.     It  appeared  in  evidence  that  the  Austims  were 
clothiers  at  Wooton^under-Edge :  that  the  prisoner  was  a  shear* 
man   in   their  service,  and  employed  to  superinlend  the  other 
shearmen,  and  to  take  an  account  of  the  persons  employed,  and 
of  the  amount  of  their  wages  and  ^earnings ;  that  at  the  end  of 
each  week  he  was  supplied  with  money  to  pay  the  different  shear- 
men by  the  clerk  of  the  prosecutors,  who  advanced  to  him  auch 
sum  as,  according  to  a  written  account  or  note  delivered  to  him  by 
the  prisoner,  was  necessary  to  pay  them.    The  prisoner  was  not 
authorised  to  draw  from  the  clerk  for  money  generally  on  acoomnif 
but  merely  for  the  sums  actually  earned  by  the  shearmen  4  and 
the  clerk  was  not  authorised  to  pay  him  any  sums  except  what  be 
carried  in  his  account  or  note  as  the  amount  of  what  was  doe  to 
the  shearmen  for  the  work  they  had  done.    It  appeared  that  the 
prisoner,  on  the  9th  September,  1796,  delivered  to  the  prosecutor's 
clerk  a  note  in  writing  in  this  form: — *'9th  September^  1796, 
shearmen,  44/.  lis,  Od,,'*  which  was  the  common  form  in  which 
he  made  out  his  account  of  the  amount  of  their  week's  wages* 
And  it  appeared  further  by  a  book  in  his  hand-writing  (whira  it 
was  his  business  to  keep  of  the  men  employed,  of  the  work  they 
had  done,  and  their  earnings),  that  there  were  in  it  the  names  oif 
several  men  who  had  not  been  employed,  who  were  entered  as 
having  earned  different  sums  of  money,  and  false  accounts  of  the 
work  done  by  those  who  were  employed ;  so  as  to  make  out  the 
sum  stated  in  the  note  to  be  due  to  the  shearmen.    Hie  jury 
found  the  prisoner  guilty ;  but  sentence  was  respited  in  order  to 
take  the  opinion  of  the  judges,  whether  this  case  were  within  the 
Stat.  30  G.  2. ;  the  prisoner's  counsel  contending  that  no  cases 
were  within  the  statute  but  those  where  the  original  credit  was  ob- 
tained by  means  of  the  false  pretence  ;  and  that  it  did  not  extend 
to  cases  where  there  was  a  previous  confidence,  as  he  said  was  the 
case  here. — The  judges  first  conferred  on  the  case  in  Easier  term 
1798,  when  there  was  some  diversity  of  opinion  on  the  true  con- 
struction of  the  statute  in  this  respect :  but  finally  they  all  agreed 
in  Trinity  term  following,  on  this  principle,  that  if  ihefalte  pre-- 
tence  created  the  credit,  the  case  was  within  the  statute :  and  they 
considered  that  in  this  case  the  defendant  would  not  have  ob- 
tained the  credit  but  for  the  false  account  which  he  had  delivered 
in,  and  therefore  that  he  was  properly  convicted.    The  defendant, 
as  was  observed  by  one  of  the  judges,  was  not  to  have  any  sum 
that  he  thought  fit  on  account,  but  only  so  much  as  was  worked  oat. 
WitcheWs  case,  Gloucester  Spring  Ass.  1798,   2  East's  P.  C  830. 
Where  the  prisoner  went  to  a  tradesman's  house,  and  said  she 
came  from  a  Mrs.  Cook,  a  neighbour,  who  would  be  much  obliged 
if  he  would  let  her  have  hal^a-guinea's  worth  of  silver,  and  that 
she  would  send  the  half-guinea  presently ;  upon  which  she  ob- 
tained the  silver,  went  away  with  it,  and  never  returned ;  the  case 
was  bolden  not  to  amount  to  felony.    In  truth,  this  was  a  loan  of 
the  silver,  upon  the  faith  that  the  amount  would  be  repaid  at  an- 
other time ;  it  was  money  obtained  by  2l  false  pretence;  and  the 
same  determination  has  been  made  in  similar  cases  at  the  O.  B. 
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Coleman  s  case,  O.  B.  1785,  2  Basils  P.  C.  672,  67S.     1  £<?ac*, 
303.  note  (a.)     2  Aum.  1395. 

Bexjamin  Rtuhworth  was  tried  before  Bayley  J.  at  Torifc  iSum.  Obtaining  mo- 
Am*  1816,  for  presenting  a  forged  order  to  Pyilliam  Lecj  the  trea-  mcy  from  the 
surer  for  the  West  Riding,  pretending  it  was  genuine,  and  obtain*  county treasuicr 
ing  from  Mr.  Lee  under  it  4/.  lO*,  6d.    The  order  imported  to  JT  *'<>«1g«l  or- 
be  stgoed  by  •/.  Taylor,  who  was  a  magistrate,  was  addressed  to  ^  be*'''^*e?b* 
the  treasurer  of  the  West  Riding,  and  directed  him  to  pay  to  the  a  ma^uvte  for 
constable  of  Horberty  on  his  order  4/.  IO5.,  for  apprehending  and  payment  of 
coovejing  certain  vagrants  (whom  it  named),  and  sixpence  for  that  expenses  of 
order.     The  prisoner  was  known  not  to  be  the  constable  of  Hor"  ^<>n^eying  ▼»- 
berry,  nor  did  he  pretend  to  have  any  order  from  him,  but  the  £]!^ '  o* 
treasurer  paid  him  merely  because  he  was  the  bearer  of  that  order,  state/to  be  ob- 
The  indictment  charged  that  the  prisoner,  with  intent  to  cheat  and  tained  «  know- 
defraud  the  treasurer,  presented  the  order,  and  that  he  knowingly  ingly  and  de- 
and  designedly  falsely  pretended  it  was  a  genuine  order.    It  then  ^".^^'*'  '^°' 
proceeded:  "And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  d,^^/'*!^^!** 
further  say,  that  the  prisoner,  on  the  day  and  year  aforesaid,  at,"  m^nt  bad. 
&c.  obtained  the  4/.  lOf.  6d,  from  Mr.  Lee;  but  in  this  part  o£  the 
indictment  the  intent  to  cheat  and  defraud  Mr.  Lee  was  not  stated, 
nor  was  the  obtaining  charged  to  have  been  effected  knowingly 
and  designedly.     A  motion  was  made  in  arrest  of  judgment; 
upon  reference  to  the  judges,  the  indictment  was  holden  bad, 
R.  V.  Ruskwarih,  York  Sum.  Ass.lSlG,  C.  C.  R.  317. 

Joseph  Cartwright  was  tried  before  Sutton  B.  at  the  Lent  Assizes  R.  v.  Catt- 
for  the  county  of  the  city  of  Worcester,  1806,  and  found  guilty  wrigfat. 
upon  an  indictment  which  charged  that  he,  having  in  his  possession  Semb.  that  an 
a  paper  writing  purporting  to  be  an  order  for  100/.,  on  which  there  attempt  to  ob- 
was  an  indorsement,  and  designing  to  obtain  money  by  false  pre-  ^"  money  by 
tences  of  and  from  Thomas  Hughes,  with  intent  to  defraud  Messrs.  ^  i^dScudbleT* 
Lechmere  and  Co.,  bankers  at   Worcester,  did,  on  the  14th  of 
August,  1805,  cause  and  procure  such  paper  to  be  delivered  to 
the  said  Thomas  Hughes,  who  had  the  custody  of  the  money  of 
the  said  bankers,  with  a  view  to  get  \QQl.  in  exchange  for  such 
paper,  and  represented  to  Hushes  that  the  said  paper  was  actually 
signed  by  Joseph  Ellis,  the  drawer,  and  that  he  the  said  Joseph 
Oirtwright  was  the  servant  of  Philip  Gresley,  esquire,  and  all  with 
a  view  to  cheat  the  said  bankers.    There  was  a  second  count  to 
the  same  effect,  but  charging  the  intent  to  be  to  cheat  the  said 
Thomas  Hughes.     The  case  was  very  clearly  proved ;  and  the 
deceit  was  discovered  before  any  money  h  is  paid.     The  instru- 
ment being  imperfect  either  as  a  draft  or  bill  of  exchange,  not 
being  addressea  to  nor  drawn  on  any  person,  the  prisoner  could 
not  be  indicted  for  forgery.    And  stat.  30  G.2.  c.24.,  which  makes 
it  an  offence  against  the  law  to  obtain  money  by  false  pretences, 
&c.  not  extending  to  the  attempt  to  obtain  money  by  such  pre- 
tences; it  was  submitted  to  the  judges,  whether  the  circumstances 
of  the  above  case  amounted  to  an  indictable  offence.  The  prisoner 
was  admitted  to  bail,  but  never  has  been  called  upon  to  receive 
judgment ;  the  judges,  as  it  is  understood,  being  of  opinion  that 
the  paper  stated  as  an  order  was  not  really  an  order. —  Le  Blanc  J. 
thought  that  an  attempt  to  commit  a  statutable  misdemeanor  was 
as  much  a  misdemeanor  as  an  attempt  to  commit  a  common  law 
misdemeanor,  but  the  judges  did  not  go  into  the  point.  .C.  C.  R. 
lOS.   See  R.  v.  PhUipps,  6  East,  464.   2  Stra.  866. 
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Promise  for  A  pretence  by  the  prisoner  that  he  would  do  an  act  which  he 

future  perform-  did  not  mean  to  do  (as  a  pretence  to  pay  for  goods  on  delivery),  is 
ance,notafa1se  not  a  false  pretence  within  30  G.  2.,  as  where  prisoner  came  to 
pretence  withm  prosecutor,  who  was  a  butcher,  and  bespoke  two  sheep  and  some 
'^^  joints  of  veal,  promising  to  send  back  the  money  by  the  bearer 

when  they  were  delivered,  instead  of  which  he  merely  wrote  pro- 
secutor a  note,  and  the  jury  found  that  he  never  intended  to  re- 
turn the  money,  but  by  that  means  to  obtain  the  meat,  and  cheat 
the  prosecutor,  the  judges  held  that  this  was  not  a  pretence  within 
the  meaning  of  30  G.  2.,  being  merely  a  promise  for  future  con- 
duct, against  the  breach  of  which  common  prudence  would  pro- 
vide. M.  T.  1821,  R.  V.  GoodaU,  C.  C.  R.  461  • 
Pauper  pre-  So,  where  prisoner  being  a  parish  pauper  pretended  to  the 

tending  to  want  overseer  that  he  could  not  go  to  work,  because  he  had  no  shoes, 
clothes,  not  an  though  in  truth  he  then  had  two  pair,  and  in  consequence  the 
indictable  false  oygi-geer  supplied  him  with  other  shoes,  this  was  held  not  to  fall 
pretence.  within  30  G.  2.,  being  rather  a  false  excuse  for  not  working,  than  a 

false  pretence  to  obtain  goods.  H.  T.  18239  A.  v.  WaMing^ 
C.  C.  R.  504. 
Money  obtain-  Where  the  prisoner  obtained  money  at  a  post  office  by  pre« 
ed  by  falsely  senting  himself  as  the  person  named  in  a  money  order,  and  signing 
personating  his  name  as  such,  it  was  held  to  be  a  false  pretence  within  30  G.  S.* 
another,  in-        though  he  made  no  express  assertion  to  that  effect.    E.  T.  1805, 

dictable.  j^   ^    ^^^^^  ^  ^  ^  gj^ 

Obtaining  mo-        So,  where  the  prisoner  obtained  money  in  change  for  a  forged 

ney  on  a  forged  promissory  note  for  105.  6^.,  which  is  on  the  face  of  it  illegal  and 

note,  lUe^  on    void,  it  was  held  by  a  majority  of  the  judges  that  he  was  properly 

°  '*•      convicted  for  obtaining  by  a  false  pretence. — N.B.  the  prisoner 

had  said   nothing   about   the  note,  but   merely  produced  and 

tendered  it  in  payment,  but  this  was  thought  tantamount   to 

asserting  that    it  was  genuine.       M.  T.  1807>    /2.  v.  Freeth^ 

a  a  R.  127. 

Prisoner  giving  So,  it  was  held  to  be  an  indictable  offence  under  30  G.  2.  where 
a  check  on  a  the  prisoner  defrauded  a  tradesman  of  goods,  by  giving  in  pay- 
bank  where  he  tnent  a  check  on  a  banker  with  whom  he  kept  no  cash,  and  which 
had  no  asseu.     ^ke  knew  would  not  be  paid.     R»  v.  Jackson  and  another^  see  ani^, 

p.  131.  ^Russ.SW. 
Moneyobtained  Where  prisoner  was  charged  with  demanding  an  illegal  sum  on 
by  fraudulent  the  delivery  of  a  parcel  to  the  servant  of  Lady  Ilchester^  and  ob- 
demand  of  mo-  taining  from  the  servant  3*.  4rf.  of  the  monies  of  Lady  Ilchesier, 
ney  for  carriage  i^rith  intent  to  cheat  Lady  Ilchester;  it  appeared  that  the  pared 
o  aparce  ^^  ^  basket,  and  it  was  held  to  be  sufficiently  described  as  a 

parcel :  2.  the  money  having  been  paid  by  the  servant,  it  was 

considered  by  Lord  Ellenboroughy  that  this  could  not  properly 

have  been  averred  to  be  the  money  of  Lady  Ilchester^  unless  the 

servant  had  then  had  in  his  hands  some  of  his  mistress's  money : 

3.  that  though  this  offence  fell  specially  within  39  G.  3.  c.58.  (the 

porterage  act),  the  remedy  given  by  that  statute  was  cumulativct 

and  that  it  did  not  bar  a  prosecution  under  30  G.  2.  R*  v.  DouglasSf 

Campb.  212.  cit.  2  Russ.  308.  and  see  n.  x.  ib» 

Person  obtain-       Prisoner  was  indicted  for  obtaining,  by  false  pretences,  **  an 

"rrtSccaSeck  ^^^^^  ^^^  ^*'®  payment  of  2/.,  and  of  the  value  of  2/."  It  appeared 

illegal  for  want   ^^^  prisoner,  by  means  of  a  false  letter  purporting  to  be  written 

of  a  stamp,  does  ^y  one  D.  jP.  c/.,  obtained  from  prosecutor  a  check  on  his  banker 

not  fall  within     payable  to  Z>.  F*  Jn  but  not  to  order  or  to  bearer,  and  this  check 

7  w  8  vt  4. 
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fband  opon  the  prisooer:  After  conviction  on  cadres.,  the  judges 

were  of  opinion^  that  the  order  was  not  a  valuable  security  within 

7  &  8  G.  4w,  as  it  ought  to  have  been  stamped,  and  the  banker 

would  have  been  liable  to  a  penalty  if  he  had  paid  it.   H.  7. 1828. 

R.  ▼•  Yflla,  I  R,Sf  M.  I7a 

Prisoner  having  overdrawn  his  bankers,  and  wishing  to  induce  So  where  Um 

tbcm  to  answer  other  checks  drawn  by  him,  placed  in  their  hands  '^•^  P»«tenf » 

a  bill  drawn  by  himself  on  J.  G.,  which  he  assured  them  was  a  JJ^^^jit" 

good  one,  and  on  the  faith  of  which  they  paid  several  checks  witbhUbankcnb 

of  his  in  the  hands  of  other  persons :  the  prisoner  was  convicted  wfaoebj  Us 

on  the  ground,  that  the  bill  was  altogether  a  false  pretence :  on  checks  Id  the 

case  reserved,  however,  the  judges  held  the  conviction  wrong,  as  l>«>d»o^  other 

the  prisoner  could  not  be  said  to  have  received  any  specific  sum  ^^2^^-*^ 

on  the  bill ;  all  that  he  obtained  was  credit  in  account,  the  money  SidictLbTe. 

having  been  received  by  other  persons.  E.  T.  1829.  R.  v.  WaveU^ 

IIL^  M.  224. 

It  is  necessary  that  the  indictment  should  set  out  what  the  pre-  PMencct  to  be 

tences  are,  in  order  that  the  court  may  see  whether  they  come  <l**cn'>^ 

within  the  statute.    2  Russ.  309. 

Also,  a  special  averment  that  the  pretences  or  some  of  them  are  ??Jf*",^^*** 

false,  cannot  be  dispensed  with.    2  Russ»  ib,  %mnd 

Where  the  false  pretence  embraces  several  propositions,  the  ^^ .  *  ^^ 

indictment  ought  to  specify  what  part  of  the  pretence  it  charges  putJcuUr  it  is 

to  be  false.     2  Ruts.  309.  citing  R.  v.  Pcrrot^  2  M.  Sj^  S.  379.  false. 

386. 

It  is  not  necessary  that  the  whole  of  what  is  stated  in  order  to  Ifan^fnel 

obtain  the  property  should  be  false ;  it  is  sufficient  if  so  much  of  it  £^^  fij^*^* 

is  fidse,  as  has  had  a  material  effect  in  inducing  the  party  defrauded  ^m  i^^  ^^^ ' 

to  give  up  his  property.  2  Russ.  310.  and  ace.   R.  v.  //tV/,  C  C  R»  Sdent. 

J9a 

It  appears  from  the  statutes  which  have  been  noticed,  and  from  ^^toTstft- 
^.         "^"^      •*  J  tutes  end  cases, 

the  cases  cited, 

1st.  That  every  cheat  effi^ted  by  means  of  any  false  token  claim- 
ing public  confidence,  and  thereby  calculated  to  deceive  people  in 
general^  or  in  any  manner  touching  the  public  interest,  or  in  any 
other  manner,  by  conspiracy  or  forgery,  is  indictable  at  common 
law. 

2d.  And  every  species  of  cheat  by  Jalse  pretences  of  any  kind  is 
abo  indictable  under  stat.  7  &  8  G.  4.  c.  29.  §  53. 

Formerly,  where  goods,  &c.  had  been  obtained  from  another  by 
fraud,  the  court  had  no  power  of  awarding  restitution  on  convic- 
tion of  the  offender.     Parker  v.  Patrick^  5  T.  /2. 1 75. 

But  now,  by  7  &  8  G.  4.  c.  29.  k  57.,  if  any  person  guilty  of  any  7  &"8  0. 4. 
such  felony  or  misdemeanor  as  aforesaid,  in  stealing,  taking,  ob-  ^  ^^' 
taining,  or  converting,  or  in  knowingly  receiving  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  shall  be 
indicted  for  any  such  offence,  by  or  on  behalf  of  the  owner  of  the 
property,  or  his  executor  or  administrator,  and  convicted  thereof, 
m  such  case  the  property  shall  be  restored  to  the  owner  or  his 
representative ;  and  the  court  before  whom  any  such  person  shall   ^^^  oonrie- 
be  so  convicted,  shall  have  power  to  award  from  time  to  time  tion,  court  to 
writs  of  restitution  for  the  said  property,  or  to  order  the  restitution  give  restitution. 
thereof  in  a  summary  manner :  provided  always,  that  if  it  shall  Except  valu* 
appear  before  any  award  or  order  made,  that  any  valuable  security  able  security 
shall  have  been  bona  fide  paid  or  discharged  by  some  person  or  discharged  b^ 
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some  party  body  corporate  liable  to  the  payment  thereof,  or,  being  a  negotiable 
liable.  instrument,  shall  have  been  bonajide  taken  or  received  by  transfer 

Or  negotiable     ^^  delivery,  by  some  person  or  body  corporate,  for  a  just  and 

instrument  that        i      i_i  *\         •       *    -^i       ^  ''^»       *  •  V      .       ^ 

has  passed  for  a  Valuable  consideration,  without  any  notice,  or  without  any  reason- 
valuable  con-  &blc  cause  to  suspect  that  the  same  had  by  any  felony  or  misde- 
sidoration  with-  meanor  been  stolen,  taken,  obtained,  or  converted  as  aforesaid,  in 
out  notice.         guch  case  the  court  shall  not  award,  or  order  the  restitution  of 

such  security. 

For  Embezzlement,  see  tit.  Ilarceitpf 

]g,  B.   Warrant  on  stat.  ^  Sf  S  G.i!.  c.  29.,    to  apprehend  an 

Offender  for  a  Cheat. 


To  the  constable  of  in  the  county  of  • 


County  of  1  TfTHEREAS  complaint  hath  been  made  unto  me 

■  I"  ■,   one  of  his  majesty's  justices  of  the 

to  wit.    J    peace  for  the  said  county,  upon  the  oath  ofA-U  of 

,  that  on  the  ■  daif  of ,  A.  O.  did  hyfoUt 

pretences,  that  is  to  say,  by  ',  obtain  and  get  into  his  hands 

and  possession Jrom  the  said  A.  I.,  tvith  intent  to  ckeci 

and  defraud  the  said  A.  I.  of  the  same,  contrary  to  the  statute  in 
thai  case  made.  These  are,  therefore,  in  his  majesty  s  name,io 
command  you,  upon  sight  hereqfi  Jbrthtoith  to  apprehend  and  brii^ 
the  said  A.  O.  before  me,  to  ansxver  the  said  complaint,  andjurther 
to  be  dealt  toith  according  to  laxv.  Given  under  my  hand  and  sed 
this  — — —  day  of ,  A.  Z>.  1 8 — . 

^  C.  Commitment  thereon. 


County  of 


to  wit. 


esquire,  one  of  his  majesty's  justices  of  the 


Eeace  for  the   said   county  of ,  to  the 
eeper  of  the  common  gaol  at ,  in  ^^ 

said  county,  or  to  his  deputy  there. 
HTHESE  are,  in  his  majesty  s  name,  to  charge  and  command  yout 
that  you  receive  into  your  said  gaol  the  body  of  A.O.,  app^' 
hended  by  ■,  constable  of  ,  in  the  said  county,  and 

by  him  brought  before  me,  charged  upon  the  oath  of' — t^'*  ^^j^ 

he  the  said  A.  O.,  on  the day  of ,  at  the  paruh 

of  ,  in  the  said  county,  did  by  false  pretences,  that  is  to 

*oy,  by ,  obtain  ana  get  into  his  hands  and  possession 

from  the  said  A.  I.,  tvith  intent  to  cheat  and  defraud  the 

iaid  A.  I.  of  the  same,  contrary  to  the  statute  in  that  case  made 

',  \c,,  and  that  you  safely  keep  the  said  A.  0.  uniU  he 

shall  thence  be  delivered  by  due  course  of  lato*     Hereof foi^  ^' 

Given  under  my  hand  and  seal,  this  — ^—  day  of ■^»  ^* 

the  year  of  our  Lord  one  thousand  eight  hundreaand 
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[9G.4.  cSl.] 
'gY  9G.4.  i;.  SI.  (which  repeals  54G.S.  c.lOl.^  §21.,  if  any  Taking  away  a 
penoo  shall  maliciously,  either  by  force  or  fraud,  lead  or  take  child  under  lo 
av^,  or  decoy  or  entice  away,  or  detain  any  child  under  the  age  !••"  ^  ■«•• 
of  ten  yearsy  with  intent  to  deprive  the  parent  or  parents,  or  any 
other  person  haTtng  the  lawful  care  or  charge  of  such  child,  of 
the  posae— ion  of  such  child,  or  with  intent  to  steal  any  article 
upon  or  abont  the  person  of  such  child,  to  whomsoever  such 
article  may  belong ;  or  if  any  person  shall  with  any  such  intent  aa 
aforesaid  receive  or  harbour  such  cliild,  knowing  the  same  to  have  RccciviDg  or 
been  by  force  or  fraud  led,  taken,  decoyed,  enticed  away,  or  ^rtHmringnich 
detained   as  herein-before  mentioned;  every  such  offender  and 
every  person  counselling,  aiding,  or  abetting  such  offender,  shall  CoimatlliD|^ 
be  guilty  of  felony,  and  liable  to  be  transported  for  seven  years,  or  «><lJng»  or 
to  be  imprisoned,  with  or  without  hard  labour,  for  any  term  not  >''*^os* 
exceeding  two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  court  shall  so  think  fit),  in 
addition  to  such  imprisonment;  provided  always  that  no  person  Fnmioaato 
who  shall  have  claimed  to  be  the  father  of  an  illegitimate  child,  or  ^^^  "^'Jdid. 
to  have  any  right  to  the  possession  of  such  child,  shall  be  liable  P^"**^ 
to  be  prosecuted  by  virtue  hereof,  on  account  of  his  getting  posses- 
sion of  such   child,  or  taking  such  child  out  of  the  possession  of 
the  mother,  or  any  other  person  having  the  lawful  charge  thereof. 

Warrant  to  apprehend  for  Child  Stealing. 


To  the  constable  of  the  parish  of  ■,  in  the  county  of  , 

and  to  all  other  constables  and  peace  officers  in  and  for  the  said 
county. 

County  of  1   Vi^HEREAS  information  and  complaint  have  been 

.  J  made  before  me,  J.  P.  esq.,  one  of  his  majesty  s 

juaiices  of  the  peace  Jbr  the  said  county,  upon  the  oath  of  A.  F.  of 

-^— —  in  the  said  county,  ,  that  A.  O.  of in  the 

said  county  ■,  didf  on  the  day  of  ,  at 

aforesaidt  unlatofuUy  and  maliciously  by  force  [or,  by  fraud,  as  the 
case  may  be]  lead,  take,  [or,  carry  away,  or,  decoy,  or,  entice  awaup 
as  the  fact  may  be]  a  certain  male  [or,  female"]  child  called  C.  F., 
then  and  there  being  the  son  [or,  daughter"]  of  the  said  A.  F.,  [or, 
then  and  there  being  in  the  laxvful  care  and  charge  of  the  said  A.  F.j 
and  then  and  there  being  under  the  age  of  ten  years,  to  wit,  of  the 
^S^  2f  years  and  upwards,  with  intent  then  and  there  to  de* 

prive  the  said  A.  F.,  so  then  and  there  being  the  father  of  the  said 
C.  F.,  [or,  so  then  and  there  having  the  la^ul  care  or  charge  qfthe 
said  C.  F.j  of  the  possession  of  the  said  C.  F.  [or,  with  intent  to  steal 
some  article  of  apparel,  or  ornament,  or  other  thing  of  value  or  use, 
upon  or  about  the  person  of  the  said  C.  F.,  or  as  the  case  may  be]. 

These  are  theroTore  to  command  you  in  his  majesty  s  namejbrth^ 
With  to  apprehend  him  the  said  A«  O.,  and  to  bring  him  before  me 
to  answer  unto  the  said  information  and  complaint,  and  to  befttrther 
dealt  wUh  according  to  law.  Herein  fail  you  not.  Given  under 
my  hand  and  seal  the  ■  ■         day  of  ■  ,  one  thousand  eight 

hundred  and 
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Original  of  the 
wora« 


14  G.  3.  c  92. 
Weighti  for 
coin. 


Coin* 

I.  Of  the  Coin  in  general,  —  Weighty  and  of  receiving  or 
pcn/ing  for  the  current  Coin  more  or  less  than  its 

lawful  Value, 

[UG.3-  C.92.] 

IL  Of  counterfeitingj  colourings  clipping,  and  impairing  the 
Coin,  bringing  light  Money  into  the  Kingdom^  and 
having  Coining  Tools  in  Possession* 
[14  G.  3.   c.  42.  —  39  G.  3.   c.  75.  —  43  G.  3.   c.  139.  -  • 
56  G.  3.  c.  68.— 2.  W.  4.  c.  34.] 

III.  Clf  procuring,  uttering,  or  tendering  in  Payment  coun^ 

terfeit  Coin,  and  having  such  Coin  in  Possession* 
Evidence,  Sfc,  Sfc. 

[9G.3.  c37 — 37  G.  3.  c.  126.] 

IV.  O/BuUioiu 

[6 & 7  W. 3.  c.  1 7.  —  8 & 9  W. 3.  c. 26.  —  37  G. 3.  c.l 26. 
—  1  &  2  G.  4.  c.  26 59  G.  3.  c.  49.] 

V.  Of  Tokens. 

[SI  G.3.  c.llO.  — C.157 — 53G.S.  c.l9.— c.ll4 

57 G. 3.  C.46.— c.  113.— 58G.3.  c.  14.] 

For  matters  common  to  this  with  other  Treasons,  see 

title  'Creatson. 

I.  £)f  t%t  Coin  in  8emral>  ^u 

/JOIN,  in  French^  signifieth  a  corner,  and  from  thence  hath  its 
name,  because  in  ancient  times  money  was  square,  with  corners, 
as  it  is  in  some  countries  to  this  day.    1  Inst.  207. 

The  word  doth  properly  signify  a  wedge,  as  the  Latin  cuneus  ; 
and  hath  a  verb  belonging  to  it  in  the  several  languages ;  and  is 
translated  to  lawful  money ;  either  from  the  form  of  a  wedge, 
ingot,  or  lingot  (linguetta),  in  which  bullion  was  transported  from 
all  antiquity ;  or  else  irom  the  instrument,  a  wedge  or  chisel,  with 
which,  m  trade,  these  1  ingots  were  occasionally  cut  to  the  weight 
required,  as  they  are  at  this  day  in  the  East  Indies  with  shears. 

By  Stat.  14  G.  3.  c.  92.  ^  4, 5.,  no  other  weight  than  such  as  shall 
be  stamped  or  marked  by  the  officer  appointed  by  H.  M.  for  that 
purpose  shall  be  sufficient  in  law  for  determining  the  weight  of 
the  gold  and  silver  coin  of  this  realm.  And  if  any  person  shall 
counterfeit  such  stamp  or  mark,  or  knowingly  sell  any  weight  with 
the  impression  of  such  counterfeit  stamp  thereon;  or  shall  wilfully 
increase  and  diminish  any  such  weight  after  it  has  been  so  stamped 
or  marked;  or  use  any  such  weight  in  weighing  the  gold  and 
silver  coin  of  this  realm,  knowing  the  same  to  be  so  increased  or 
diminished ;  he  shall,  on  conviction  before  two  justices,  forfeit  any 
sum  not  exceeding  501.,  half  to  the  king  and  half  to  him  that  shall 
inform  or  sue ;  and  in  default  of  payment  he  shall  be  committed 
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to  the  common  gaol  or  house  of  correction  for  any  time  not  ex- 
ceeding three  months. 

Tlie  w«gb€,  ailojy  impression^  and  denomination  of  money  made 
in  this  kingdom  are  generally  settled  by  indenture  between  the 
king  snd  the  master  of  the  mint ;  but  tne  recent  statute  56  G.  3*  S6  6. 3.  e.  68. 
C.68.  §4.  has  provided,  with  respect  to  the  new  silver  coinage, 
that  tbe  ballion  shall  be  coined  into  silver  coins  of  a  standard  and 
fineoen  of  eleven  ounces  two  pennyweights  of  fine  silver,  and 
eighteen  pennyweights  of  alloy  m  the  pound  troy,  and  in  weight 
M&r  the  rate  of  sixty-six  shillings  to  every  pound  troy,  whether 
the  same  be  coined  in  crowns,  hslf-crowns,  shillings,  or  sixpences, 
or  pieces  of  a  lower  denomination. 

The  coining  and  legitimation  of  money,  and  the  giving  it  its  Denooitiuuiiig 
current  value,  are  the  unquestionable  prerogatives  of  the  crown,  the  Tilue  of 
1  HaUj  188.  1  Blac,  Com.  278. 1  Easfs  P.  C.  148.  ~w- 

In  two  reirent  cases  it  was  decided,  that  the  exchanging  guineas 
lor  bank  notes,  taking  the  guineas  in  such  exchange  at  a  higher 
value  than  they  were  current  for  by  the  king's  proclamation,  was 
not  an  offence  within  stat.  5  &  6  Edw.6*  c.  19.  (now  repealed), 
or  at  common  law.  R.  v.  De  Young,  14  East,  402.  R»  v.  Wright f 
died  14  EoMt,  404. 

No  person  can  be  enforced  to  take  in  payment  any  money  but  Silver  and  gold 
of  lawfol  metal,  that  is,  of  silver  or  gold,  except  for  sums  under  ^^  ^Ij  1*^ 
sixpence.     2  Inst.  5. 7-  1  Hale,  195.  ••""*"«'• 

II.  £Df  Countttfrtttng^ 

The  greater  part  of  the  statutes  constituting  offences  against  the  FomtrMts 
cola  in  England,  Scotland,  and  Ireland,  were  repealed  by  2  W.  4.  repedcd  liy 
c  S^  being  an  act  for  consolidating  and  amending  the  laws  against  ^  ^*  ^*  ^*  ^^ 
offences  relating  to  the  coin,  from  Mai/  1.  1832,  except  so  far  as 
SDj  of  the  said  acts  may  repeal  the  whole  or  any  part  of  any  other 
sets,  or  may  be  in  force  in  any  part  of  his  majesty's  dominions  out 
of  the  united  kingdom,  and  except  as  to  offences  and  other  matters 
committed  or  done  before  or  on  the  last  day  oi  April  1832,  which 
sre  to  be  dealt  with  and  punished  as  if  the  act  had  not  been  passed : 
it  provides  also,  that  if  any  person,  shall,  afler  the  commencement  §  l.  A  s. 
of  the  act  {May  1. 1832),  be  convicted  of  any  offence  committed 
before  such    commencement,  and  punishable  with  death,    the 
offender  shall  be  liable,  in  lieu  of  capital  punishment,  to  be 
transported  for  life,  or  for  any  term  not  less  than  seven  years, 
or  to  be  imprisoned  with  or  without  hard  labour  for  any  term  not 
exceeding  four  years. 

§  3.  '*  If  any  person  shall  falsely  make  or  counterfeit  aiw  coin  Coantcrfeitiog 
resembling,  or  apparently  intended  to  resemble  or  pass  for  any  ^  gold  or 
of  the  king's  current  gold  or  silver  coin,  every  such  offender  shall,  tomnMwtiJtfon 
in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  for  i^/^ 
high  crime  and  offence,  and  being  convictea  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years ;  and  every  such  9^*^?  ^^^ 
offence  shall  be  deemed  to  be  complete  although  the  coin  so  made  p^^    ^"^ 
or  counterfeited  shall  not  be  in  a  fit  state  to  be  uttered,  or  the 
counterfeiting  thereof  shall  not  be  finished  or  perfected." 
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2W.  4.  c.  S4. 

Colouring 
counterfeit  coin 
or  any  pieces  of 
metal  with  in- 
tent to  make 
them  pass  for 
gold  or  silver 
coin; 


colouring  or 
altering 
genuine  coin» 
with  intent  to 
make  it  pass  for 
a  higher  coin ; 
transportation 
for  life,  &c. 


Impairing  the 
gold  or  silver 
coin,  with  iiu 
tent,  &c. ; 
transporution 
for  14  years, 
&c. 


Buying  or 
selling,  &c 
counterfeit 
gold  or  silver 
coin  for  lower 
value  than  its 
denomination ; 
importing 
counterfeit 
coin'  from  be» 
yond  sets ; 
transportation 
for  ]kh,  &e. 


Uttering  coun- 
terfeit gold  or 
silver  coin ; 
impriioiuncnt* 


Coin  {Of  counterfeiting.)     [Criminal 

§  4<.  ^*  If  any  person  shall  gild  or  silver,  or  shall  with  any  wash  or 
materials  capable  of  producing  the  colour  of  gold  or  of  silver,  wash, 
colour,  or  case  over  any  coin  whatsoever,  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  king's  current  gold  or 
silver  coin,  or  if  any  person  shall  gild  or  silver,  or  shall  wi€h  any  wash 
or  materials  capable  of  producing  the  colour  of  gold  or  of  silver, 
wash,  colour,  or  case  over  any  piece  of  silver  or  copper,  or  of 
eoarne  gold  or  coarse  silver,  or  of  any  metal  or  mixture  of  metids 
respectively,  being  of  a  fit  size  and  figure  to  be  coined,  and  with 
intent  that  the  same  shall  be  coined  into  false  and  counterfeit  coin, 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  of 
the  king's  current  gold  or  silver  coin;  or  if  any  person  shall  gild, 
or  shall  with  any  wash  or  materials  capable  of  producing  Che 
colour  of  gold,  wash,  colour,  or  case  over  any  of  the  king's 
current  silver  coin,  or  file,  or  in  any  manner  alter  such  coin» 
with  intent  to  make  the  same  resemble  or  pass  for  any  of  the 
king's  current  gold  coin ;  or  if  any  person  shall  gild  or  silver,  or 
shall,  with  any  wash,  or  materials  capable  of  producing  the  colour 
of  gold  or  of  silver,  wash,  colour,  or  case  over  any  of  the  kins's 
current  copper  coin,  or  file  or  in  any  manner  alter  such  coin,  with 
intent  to  make  the  same  resemble  or  pass  for  any  of  the  king's 
current  gold  or  silver  coin ;  every  such  ofiender  shall,  in  England 
and  Ireland^  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime 
and  offence,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life, 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years." 

§  5.  ''  If  any  person  shall  impair,  diminish,  or  lighten  any  of  the 
king's  current  gold  or  silver  coin,  with  intent  to  make  the  coin  so 
impaired,  diminished,  or  lightened  pass  for  the  king's  current  gold 
or  silver  coin,  every  such  offender  shall,  in  England  and  Irelandp 
be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence* 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fourteen  years  nor  less  than  seven  years,  or  to  be  im- 
prisoned ibr  any  term  not  exceeding  three  years." 

§  6.  ''  If  any  person  shall  buy,  sell,  receive,  pay,  or  put  off,  or 
offer  to  buy,  sell,  receive,  pay,  or  put  off  any  false  or  counterfeit 
coin  resembling,  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  king's  current  gold  or  silver  coin,  at  or  for  a  lower  rate 
or  value  than  the  same  by  its  denomination  imports  or  was  coined 
or  counterfeited  for ;  or  if  any  person  shall  import  into  the  united 
kingdom  from  beyond  the  seas  any  false  or  counterfeit  coin  re-* 
sembling,  or  apparently  intended  to  resemble,  or  pass  for  any  of 
the  king's  current  gold  or  silver  coin,  knowing  the  same  to  be 
false  or  counterfeit ;  every  such  offender  shall,  in  England  mad 
Ireland^  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  life,  or 
for  any  term  not  less  than  seven  years,  or  to  be  imprisotted  for  any 
term  not  exceeding  four  years." 

§  7.  ''  If  any  person  shall  tender,  utter,  or  put  oS  any  false  or 
counterfeit  com  resembling,  or  apparently  intended  to  resemble 
or  pass  for  any  of  the  king's  current  gold  or  silver  coin,  knowing 
the  same  to  be  false  or  counterfeiti  every  such  offender  diall,  la 
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Engiamd  and  Irdaiidj  be  guilty  of  a  misdemeanor^  and  in  Seoilattd  9  W.  4.  e.  34. 

of  a  crime  and  offirace,  and  being  convicted  thereof,  thall  be  im- 

pTisQaed  Ibr  any  term  not  exceeding  one  year;  and  if  any  person  Uitcring,  k- 

sli^l  tender,  utter,  or  pat  off  any  faise  or  counterfeit  coin  re-*  com|Mnicd  by 

aembling,  or  apparently  intended  to  resemble  or  pass  for  any  pommbob  of 

of  the  kiag's  current  gold  or  silver  coin,  knowine  tbe  same  to  be  ^f'  cotrntcr- 

Mse  or  counterfeit,  and  such  person  shall,  i^  the  time  of  such  foUcwcd^a 

tenderiog,  uttering,  or  puttmg  off,  have  in  his  possession,  besides  twoiid  uucr- 

the  Abe  or  counterfeit  ooin  so  tendered,  uttered,  or  put  off,  one  tog ;  impriMiw 

cr  more  piece  or  pieces  of  false  or  counterfeit  coin  resembling,  '■^"^ 

or  apparently  intended  to  resemble  or  pass  for  any  of  the  king's 

current  gold  or  silver  coin,  or  shall,  either  on  the  day  of  such 

tendering,  uttering,  or  putting  off,  or  within  the  space  of  ten  days 

then  next  ensuing,  tenner,  utter,  or  put  off  any  more  or  other  false 

or  counterfeit  com  resembling,  or  apparently  intended  to  resemble 

or  pass  for  any  of  the  king's  current  gold  or  silver  coin,  knowing 

the  smne  to  be  false  or  counterfeit,  every  such  offender  shall,  in 

England  and  Ireland^  be  guilty  of  a  misdemeanor,  and  in  SeoUand 

of  a  crime  and  offence,  and  being  convicted  thereof,  shall  be  im* 

prisoned  for  any  term  not  exceedmg  two  years ;  and  if  any  person  Ertrj  weood 

who  shall  have  been  convicted  of  any  of  ^  misdemeanors,  or  offcnetof  acccr. 

crimes  and  offences,  heretn^before  mentioned,  shall  aflerwards  log*  ■An' •  pw- 

commit  any  of  the  said  misdemeanors,  or  crimes  and  oflences,  S^.Si'/i^ 

such  person  shall,  in  England  and  Ireland,  be  deemed  guilty  of  felony ;  tnu* 

felony»  and  in  Scotland  of  a  high  crime  and  offence,  and  being  portadoa  for 

oonri^ted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  lif<»»  &c- 

to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 

\tm  than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex* 

eeeifog  four  years." 

}8.  **  If  any  person  shall  have  in  his  custody  or  possession  three  Having  time 

or  more  pieces  of  false  or  counterfeit  coin  resembling,  or  appa-  or  more  piecti 

rently  intended  to  resemble  or  pass  for  any  of  the  king's  current  of  «>untCTfdt 

fN>ld  or  sihrer  coin,  knowing  the  same  to  be  false  or  counterfeit,  5J1„  ?"_  y. 
"-...  ^  M»«^  i^A«i       com  m  poMM- 

and  with  intent  to  utter  or  put  off  the  same,  every  such  offender  ^^^^  ^c.  ^{D^ 

shal],  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  intmt,  &c. ; 

Scotland  ot  a  crime  and  offence,  and  being  convicted  thereof,  impriionmcnt. 

shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 

for  any  term  not  exceeding  three  years ;  and  if  any  person  so  Second  olftnce, 

convicted  shall  afterwards  commit  the  like  misdemeanor,  or  crime  felony  •nd 

and  offence,  such  person  shall,  in  England  wnd  Irdand,  be  deemed  trantporutioo. 

guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and 

being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 

court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term 

not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 

exceeding  four  years." 

(  9.  *'  Where  any  person  shall  have  been  convicted  of  any  offence  What  thall  ba 
against  this  act,  shall  afterwards  be  indicted  for  any  offence  against  Buffident  evi- 
this  act  committed  subsequent  to  such  conviction,  a  copy  of  the  ™f*  *^  '  ^^ 
previous  indictment  and  conviction,  purporting  to  be  signed  and  preYJoiu  offence 
certified  as  a  true  copy  by  the  clerk  of  tne  court  or  other  officer  agaimt  diU 
having  the  custody  of  the  records  of  the  court  where  the  offender  act. 
was  first  convicted,  or  by  the  deputy  of  such  clerk  or  officer, 
slmll,  upon  proof  of  the  identity  of  the  person  of  the  ofiender, 
be  sufficient  evidence  of  the  previous  indictment  and  conviction, 
without  proof  of  Uie  signaturei  or  official  character  of  the  person 
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appearing  to  have  signed  and  certi6ed  the  same ;  and  for  eveiy 
such  copy  a  fee  of  6s.  8^.,  and  no  more,  shall  be  demanded 
or  taken ;  and  if  any  such  clerk,  officer,  or  deputy  shall  certify  or 
utter  as  true  any  false  copy  of  any  indictment  or  conviction  for 
any  offence  against  this  act,  knowing  the  same  to  be  false,  or  if 
any  person  other  than  such  clerk,  officer,  or  deputy  shall  sign  or 
certify  any  copy  of  any  such  indictment  or  conviction,  as  such 
clerk,  officer,  or  deputy,  or  shall  utter  any  copy  thereof  with  a 
false  or  counterfeit  signature  thereto,  knowing  the  same  to  be 
false  or  counterfeit,  every  such  offender  shall,  in  England  and 
Ireland^  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years." 

§  10.  "  If  any  person  shall  knowingly,  and  without  lawful  autho- 
rity (the  proof  of  which  authority  shtdl  lie  on  the  party  accused), 
make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or 
sell,  or  shall  knowingly,  and  without  lawful  excuse  (the  proof  of 
which  excuse  shall  lie  on  the  party  accused),  have  in  his  custody 
or  possession,  any  puncheon,  counter-puncheon,  matrix,  stamp, 
die,  pattern,  or  mould,  in  or  upon  which  there  shall  be  made  or 
impressed,  or  which  will  make  or  impress,  or  which  shall  be  in- 
tended to  make  or  impress,  the  figure,  stamp,  or  apparent  re- 
semblance of  both  or  either  of  the  sides  of  any  of  the  king's 
current  gold  or  silver  coin,  or  any  part  or  parts  of  both  or  either 
of  such  sides ;  or  if  any  person  shall,  without  lawful  authority 
(the  proof  whereof  shall  lie  on  the  party  accused),  make  or  mend, 
or  begin  or  proceed  to  make  or  mend,  or  buy  or  sell,  or  shall, 
without  lawful  excuse  (the  proof  whereof  shall  lie  on  the  party 
accused),  have  in  his  custody  or  possession  any  edger,  edging 
tool,  collar,  instrument,  or  engine  adapted  and  intended  for  the 
marking  of  coin  round  the  edges  with  letters,  grainings,  or  other 
marks  or  figures  apparently  resembling  those  on  the  edges  of  any 
of  the  king's  current  gold  or  silver  coin,  such  person  knowing  the 
same  to  be  so  adapted  and  intended  as  aforesaid ;  or  if  any  person 
shall,  without  lawrul  authority,  to  be  proved  as  aforesaid,  make  or 
mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or  sell,  or 
shall,  without  lawful  excuse,  to  be  proved  as  aforesaid,  have  in 
his  custody  or  possession  any  press  for  coinage,  or  any  cutting 
engine  for  cutting  by  force  of  a  screw  or  of  any  other  contrivance 
round  blanks  out  of  gold,  silver,  or  other  metal,  such  person  know<> 
ing  such  press  to  be  a  press  for  coinage,  or  knowing  such  engine 
to  have  been  used  or  to  be  intended  to  be  used  for  or  in  order  to 
the  counterfeiting  of  any  of  the  king's  current  gold  or  silver  coin ; 
every  such  offender  shall,  in  England  and  Ireland^  be  guilty  of 
felony,  and  in  Scotland  of  a  hign  crime  and  offence,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  life  or  for  any  term  not  less 
than  seven  vears,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years.* 

§\\.  <<  If  an^  person  shall,  without  lawful  authority,  the  proof 
whereof  shall  lie  upon  the  party  accused,  knowingly  convey  out 
of  any  of  his  majesty's  mints  any  puncheon,  counter-puncheony 
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matrix*  stamp,  die,  pattern,  mould,  edger,  edging  too],  collar,  s  W.  4.  c  84. 
iostrumenty  presjSy  or  engine  used  or  employed  in  or  about  the 


coining  of  coin,  or  anj  useful  part  of  any  of  the  several  matters  "^^*  ^^^^''^J^i 
aforesaid,  or  any  coin,  bullion,  metal  or  mixture  of  metals,  every  ^']|^^'?'*^° 
auch  offender  shall,  in  England  and  Ireland,  be  guilty  of  felony,  ' 

and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted 
thereof,  shaJl  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  life  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years." 

f  J2.  "If  any  person  shall  falsely  make  or  counterfeit  any  coin  Varioui 
resembling,  or  apparently  intended  to  resemble  or  pass  for  any  oflboceinlatiiig 
of  the  king's  current  copper  coin ;  or  if  any  person  shall  knowingly,  to  tlw  copper 
and  without  lawful  authority  (the  proof  of  which  authority  shall  ^^'^'^ 
lie  on  the  party  accused),  make  or  mend,  or  begin  or  proceed  to 
make  or  mend,  or  buy  or  sell,  or  shall  knowingly  and  without 
lawful  excuse  (the  proof  of  which  excuse  shall  lie  on  the  party 
accused),  have  in  his  custody  or  possession  any  instrument,  tool, 
or  engine  adapted  and  intended  for  the  counterfeiting  any  of 
the  king's  current  copper  coin ;  or  if  any  person  shall  buy,  sell, 
receive,  pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put 
off  any  false  or  counterfeit  coin  resembling,  or  apparently  in- 
tended to  resemble  or  pass  for  any  of  the  king's  current  copper 
coin,  at  or  for  a  lower  rate  or  value  than  the  same  by  its  deno- 
mination imports  or  was  coined  or  counterfeited  for ;  every  such 
offender  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and 
in  Scotland  of  a  high  crime  and  offence,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  any  term  not  exceeding  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years ;  and  if 
any  person  shall  tender,  utter,  or  put  off  any  false  or  counterfeit 
coin  resembling,  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  king's  current  copper  coin,  knowing  the  same  to  be 
false  or  counterfeit,  or  shall  have  in  his  custody  or  possession 
three  or  more  pieces  of  false  or  counterfeit  coin  resembling,  or 
apparently  intended  to  resemble  or  pass  for  any  of  the  lung's 
current  copper  coin,  knowing  the  same  to  be  false  or  counterfeit, 
and  with  intent  to  utter  or  put  off  the  same,  every  such  offender 
^hall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and 
in  Scotland  of  a  crime  and  offence,  and  being  convicted  thereof, 
ahaii  be  liable  to  be  imprisoned  for  any  term  not  exceeding  one 
year." 

§  1S«  **  Where  any  gold  or  silver  coin  shall  be  tendered  to  an^  Cdn  iiupected 
person,  who  shall  suspect  any  piece  or  pieces  thereof  to  be  dimi-  to  be  dimin. 
nished  otherwise  than  by  reasonable  wearing,  or  to  be  counterfeit,  |^^  ^  ^un- 
it  shall  be  lawful  for  such  person  to  cut,  break,  or  deface  such  J^^*  ^  ^ 
piece  or  pieces ;  and  if  any  piece  so  cut,  broken,  or  defaced  shall  person  to  whom 
appear  to  be  diminished  otherwise  than  by  reasonable  wearing,  or  u  » tendered, 
to  be  counterfeit,  the  person  tendering  the  same  shall  bear  the 
loss  thereof;  but  if  the  same  shall  be  of  due  weight,  and  appear  Who  shall  bcsr 
to  be  Jawftil  coin,  the  person  cutting,  breaking,  or  defacing  the  the  loss, 
same  is  hereby  required  to  receive  the  same  at  the  rate  it  was 
coined  for ;  and  if  any  dispute  shall  arise,  whether  the  piece  so 
cut,  broken,  or  defaced,  be  diminished  in  manner  aforesaid,  or 
counterfeit,  it  shall  be  heard  and  finally  determined  in  a  summary 
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2  W.  4.  c.  34.     manner  by  any  justice  of  the  peace,  who  is  hereby  empowered  to 

examine  upon  oath  as  well  the  parties  as  any  other  person,  in 
order  to  the  decision  of  such  dispute ;  and  the  tellers  at  the  receipt 
of  his  majesty's  exchequer,  and  their  deputies  and  clerks,  and  the 
receivers  general  of  every  branch  of  his  majesty's  revenue,  are 
hereby  required  to  cut,  break,  or  deface,  or  cause  to  be  cut, 
broken,  or  defaced,  every  piece  of  counterfeit  or  unlawfully- 
diminished  gold  or  silver  coin  which  shall  be  tendered  to  them  in 
payment  of  any  part  of  his  majesty's  revenue." 
Provision  for  §  14.  *'  If  any  person  shall  find  or  discover  in  any  place  whatever, 

the  discovery  or  in  the  possession  of  any  person  having  the  same  without  lawful 
and  seizure  of  excuse,  any  false  or  counterfeit  coin,  resembling,  or  apparently 
counter^eit^^^^  intended  to  resemble  or  pass  for  any  of  the  king's  current  gold, 
in<T  tools,  for  silver,  or  copper  coin,  or  any  instrument,  tool,  or  engine  whatso- 
securing  them  ever  adapted  and  intended  for  the  counterfeiting  of  any  such  coioy 
as  evidence,  and  it  shall  be  lawful  for  the  person  so  finding  or  discovenng,  and  he 
for  ultimately  jg  hereby  required  to  seize  the  same,  and  to  carry  the  same  forth- 
disposing  o         ^ijj^  before  some  justice  of  the  peace ;  and  where  it  shall  be 

proved,  on  the  oath  of  a  credible  witness  before  any  justice  of  the 
peace,  that  there  is  reasonable  cause  to  suspect  that  any  person 
has  been  concerned  in  counterfeiting  the  king's  current  gold, 
silver,  or  copper  coin,  or  has  in  his  custody  or  possession  any 
such  counterfeit  coin,  or  any  instrument,  tool,  or  engine  whatso- 
ever adapted  and  intended  for  the  counterfeiting  of  any  such  coin, 
it  shall  be  lawful  for  such  justice,  by  warrant  under  his  hand,  to 
cause  any  place  whatsoever  belonging  to  or  in  the  occupation  or 
under  the  control  of  such  suspected  person  to  be  searched,  either  in 
the  day  or  in  the  night,  and  if  any  such  counterfeit  coin,  or  any  such 
instrument,  tool,  or  engine,  shall  be  found  in  any  place  so  searched, 
to  cause  the  same  to  be  seized  and  carried  forthwith  before  the 
said  justice,  or  some  other  justice  of  the  peace ;  and  wherever  any 
such  counterfeit  coin,  or  any  such  instrument,  tool,  or  engine,  as 
aforesaid,  shall  in  any  case  whatever  be  seized  and  carried  before 
a  justice  of  the  peace,  he  shall  cause  the  same  to  be  secured,  for 
the  purpose  of  being  produced  in  evidence  against  any  person  who 
may  be  prosecuted  for  any  offence  against  this  act ;  and  all  coun- 
terfeit coin,  and  all  instruments,  -tools,  and  engines  adapted  and 
intended  for  the  counterfeiting  of  coin,  after  they  shall  have  been 
produced  in  evidence,  or  where  they  shall  have  been  seized,  and 
shall  not  be  required  to  be  produced  in  evidence,  shall  forthwith 
be  delivered  up  to  the  officers  of  his  majesty's  mint,  or  to  their 
solicitor,  or  to  any  person  authorised  by  thera  or  him  to  receive 
the  same/* 
Venue.  §15."  Where  two  or  more  persons,  acting  in  concert  in  different 

counties  or  jurisdictions,  shall  commit  any  offence  against  this  act, 
all  or  any  of  the  said  offenders  may  be  dealt  with,  indicted,  tried, 
and  punished,  and  their  offence  laid  and  charged  to  have  been 
committed  in  any  one  of  the  said  counties  or  jurisdictions,  in  the 
same  manner  as  if  the  offence  had  been  actuallj'  and  wholly  com- 
mitted within  such  one  county  or  jurisdiction :  provided  always, 
that  crimes  and  offences  against  this  act  committed  in  Scotland 
shall  be  proceeded  against  and  tried  in  Scotland  in  such  manner 
and  form  as  crimes  and  offences  generally  have  been  heretofore 
tried  in  that  country." 
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§  16.  '*  No  person  against  whom  any  bill  of  indictment  shall  be  s  W.  4.  c.  S4. 
foand  at  aoy  assizes  or  sessions  of  the  peace»  for  any  misdemeanor  -  < 

against  this  act,  shall  be  entitled  to  traverse  the  same  to  any  sub-  Indictmcnto 
sequent  assizes  or  sessions,  but  the  court  before  which  the  bill  of  °!l!J*|**  ^'^ 
indictment  shall  be  returned  as  found  shall  forthwith  proceed  to  ftJJ^^i^^*^ 
try  the  person  against  whom  the  same  is  found,  unless  such  person  ibown. 
or  the  prosecutor  shall  show  good  cause,  to  be  allowed  by  the 
court,  for  the  postponement  of  the  trial :  provided  always,  that  the 
ng^bts  and  liabilities  of  persons  indicted  under  this  act  in  Scotlandf 
BO  faras  relates  to  the  postponement  or  time  of  trial,  shall  remain 
and  be  dealt  with  in  the  same  manner  as  in  the  cases  of  all  other 
persons  iodicted  for  crime  in  that  country.'* 

§17*  "  Where  upon  the  trial  of  any  person  charged  with  any  Whstilwll  b« 
ofienee  against  this  act,  it  shall  be  necessary  to  prove  that  any  tuflkient  proof 
coin  produced  in  evidence  against  such  person  is  false  or  coun«  ^  ^^  ^off 
terfeit,  it  shall  not  be  necessary  to  prove  the  same  to  be  false  ^""terfcit. 
and  counterfeit  by  the  evidence  of  any  moneyer  or  other  officer 
of  his  majesty's  mint,  but  it  shall  be  sufficient  to  prove  the  same 
to  be  fidie  or  counterfeit  by  the  evidence  of  any  other  credible 
witness/' 

j  18.  **  In  the  case  of  every  felony  punishable  under  this  act.  As  to  sccm- 
every  principal  in  the  second  degree  and  every  accessary  before  ssriet. 
the  &ct  shall  be  punishable  in  the  same  manner  as  the  principal  in 
the  first  degree  is  by  this  act  punishable;  and  every  accessary 
after  the  fact  to  any  felony  punishable  under  this  act  shall,  on 
conviction,  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years ;  and  in  so  far  as  relates  to  Scotland,  every  person  who 
shall  become  accessary  afler  the  fact  to  any  of  the  offences  to 
which  the  punishment  of  transportation  is  by  this  act  attached, 
shaii  on  conviction  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years ;  the  general  law  of  Scotland  as  to  accession, 
or  art  and  part,  being  in  all  other  respects  to  regulate  the  punish- 
ments to  be  awarded  under  this  act." 

$  19.  **  Where  any  person  shall  be  convicted  of  any  offence  The  court  may 
punishable  under  this  act,  for  which  imprisonment  may  be  awarded,  o^^^  l>*nl 
it  shall  be  lawful  for  the  court  to  sentence  the  offender  to  be  im-  ^^j^^  ^  •*>!•- 
prisoned,  with  or  without  hard  labour,  in  the  common  ffaol  or  m^^  °^ 
house  of  correction,  and  also  to  direct  that  the  offender  shall  be 
kept  in  solitary  confinement  for  the  whole  or  any  portion  or  por- 
tions of  such  imprisonment,  as  to  the  court  in  its  discretion  shall 
seem  meet." 

§  20.  **  Where  any  offence  punishable  under  this  act  shall  be  Ai  to  oflcncM 
committed  within  the  jurisdiction  of  the  admiralty,  the  same  shall  committed  at 
be  dealt  with,  inquired  of,  tried,  and  determined  in  the  same  '^^ 
manner  as  any  other  offence  committed  within  that  jurisdiction." 

f  21.  "  Where  *  the  king's  current  gold  or  silver  coin,'  or  *  the   Rules  of  inter- 
king's  current  copper  coin,'  shall  be  mentioned  in  any  part  of  this  pretotion  m  to 
act,  the  same  shall  be  deemed  to  include  and  denote  any  gold  or  Counterfeit"' 
silver  coin  or  any  copper  coin  respectively  coined  in  any  of  his  ^j^^  ^^^ 
majesty's  mints,  and  lawfully  current  in  any  part  of  his  majesty's  criminal  pos- 
dominions,  whether  within  the  United  Kingdom,  or  otherwise ;  and  lession. 
that  any  of  the  king's  current  coin  which  shall  have  been  gilt,  sil- 
vered, washed,  coloured,  or  cased  over,  or  in  any  manner  altered 
80  as  to  resemble^  or  be  apparently  intended  to  resemble  or  pass 
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for  any  of  the  king's  current  coin  of  a  higher  denomination,  shall 
be  deemed  and  taken  to  be  counterfeit  coin  within  the  intent  and 
meaning  of  those  parts  of  this  act  wherein  mention  is  made  of 
*  false  or  counterfeit  coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  king's  current  gold  or  silver  coin  ;' 
and  where  the  having  any  matter  in  the  custody  or  possession  of 
any  person  is  in  this  act  expressed  to  be  an  offence,  if  any  person 
shall  have  any  such  matter  in  his  personal  custody  or  possession, 
or  shall  knowingly  and  wilfully  have  any  such  matter  in  any 
dwelling-house  or  other  building,  lodging,  apartment,  field,  or 
other  place,  open  or  inclosed,  whether  belonging  to  or  occupied 
by  himself  or  not,  and  whether  such  matter  shall  be  so  had  for  his 
own  use  or  benefit,  or  for  that  of  another,  every  such  person  shall 
be  deemed  and  taken  to  have  such  matter  in  his  custody  or  pos- 
session within  the  meaning  of  this  act." 

§  22.  "  And,  for  the  protection  of  persons  acting  in  the  execu- 
tion of  this  act,  all  actions  and  prosecutions  to  be  commenced 
against  any  person  for  any  thing  done  in  pursuance  of  this  act 
shall,  in  England  or  Ireland^  be  laid  and  tried  in  the  county  where 
the  fact  was  committed,  and  shall,  in  England^  Ireland,  or  Scot- 
land, be  commenced  within  six  calendar  months  afler  the  fact 
committed,  and  not  otherwise ;  and  notice  in  writing  of  such  ac- 
tion, and  of  the  cause  thereof,  shall  be  given  to  the  defendant  or 
defender  one  calendar  month  at  least  before  the  commencement 
of  the  action ;  and  in  any  such  action,  brought  in  England  or  Ire- 
land, the  defendant  may  plead  the  general  issue,  and  give  this  act 
and  the  special  matter  in  evidence,  at  any  trial  to  be  had  there- 
upon ;  and  in  Scotland  the  defender  may  insist  on  all  relevant  de- 
fences ;  and  no  plaintiff  or  pursuer  shall  recover  in  any  such  action, 
if  tender  of  sufficient  amends  shall  have  been  made  before  such 
action  brought,  or  if  a  sufficient  sum  of  money  shall  have  been 
paid  into  court  afler  such  action  brought,  by  or  on  behalf  of  the 
defendant  or  defender ;  and  if,  in  England  or  Ireland,  a  verdict 
shall  pass  for  the  defendant,  or  the  plaintiff  shall  become  nonsuit, 
or  discdntinue  any  such  action  after  issue  joined,  or,  if  upon  de- 
murrer or  otherwise,  judgment  shall  be  given  against  the  plaintiff, 
or  if,  in  Scotland^  the  verdict  shall  be  for  the  defender,  or  if  the 
pursuer  shall  abandon  the  action,  or  the  court  shall  dismiss  it  as 
irrelevant  or  improperly  laid,  in  every  such  case  the  defendant  or 
defender  shall  recover  his  full  costs  as  between  attorney  and  client, 
and  have  the  like  remedy  for  the  same  as  any  defendant  or  de- 
fender hath  by  law  in  other  cases ;  and  though  a  verdict  shall  be 
given  for  the  plaintiff  or  pursuer  in  any  such  action,  such  plaintiff 
or  pursuer  shall  not  have  costs  against  the  defendant  or  defender, 
unless  the  judge  before  whom  the  trial  shall  be  shall  certify  his 
approbation  of  the  action  and  of  the  verdict  obtained  thereupon.*' 

The  king  may  by  his  proclamation  legitimate  foreign  coin,  and 
make  it  current  money  of  this  kingdom,  according  to  the  value 
imposed  by  such  proclamation.     1  Hale,  192. 

Therefore  both  English  money  coined  by  the  king's  authority, 
and  foreign  coin  made  current  by  proclamation,  are  within  the 
denomination  of  lawful  money  of  England.     1  Inst,  207, 

Under  the  repealed  statutes  against  counterfeiting  the  king's 
rooneyi  the  following  decisions  have  taken  place. 
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The  monies  charged  to  be  counterfeited  must  resemble  the  true  Whit  ii  a  nif- 
and  laxcful  coin,  but  this  resemblance  is  a  matter  of  fact  of  which  ficientcouoter- 
the  jury  are  to  judge  upon  the  evidence  before  them ;  the  rule  '*'**"*• 
being,  that  the  resemblance  need  not  be  perfect,  but  such  as  may 
in  circulation  ordinarily  impose  upon  tlie  world.    Thus  a  counter- 
feiting with  some  little  variation  in  the  inscription,  effigies,  or  arms, 
done  probably  witli  intent  to  evade  the  law,  is  yet  within  it ;  and 
so  is  the  counterfeiting  in  a  different  metal,  if  in  appearance  it  be 
made  to  resemble  the  true  coin.    1  Hato.  c,  17.  §  81.    1  Russ,  80. 
I  HaUy  178.  184..  21 1.  215.     1  East's  P.  C.  163. 

In  Wilsons  case,  O.  B.  Oct.  Sess.  1783,  1  Leach,  285.,  the  shillings   Round  bknki 
produced  in  evidence  against  the  prisoner  were  quite  smooth,  with-  without  any 
out  the  smallest  vestige  of  either  head  or  tail,  and  without  any  i™ffl^t"^. 
resemblance  of  the  shillings  in  circulation,  except  their  colour,  terfeits,  if  they 
size,  and  shape ;  and  the  master  of  the  mint  proved  that  they  were  rewmble  the 
bad,  but  that  they  were  very  like  those  shillings  the  impression  on  coin  in  circuls- 
which  had  been  worn  awa}'  by  time,  and  might  very  probably  be  ^^'^* 
taken  by  persons  having  less  skill  than  himself  for  good  shilhngs. 
And  the  court  were  of  opinion  that  a  blank  that  is  smoothed,  and 
made  like  a  piece  of  legal  coin,  the  impression  of  which  is  worn 
out,  and  yet  suffered  to  remain  in  circulation,  is  sufficiently  coun- 
terfeited to  the  similitude  of  the  current  coin  of  this  realm  to 
bring  the  counterfeiters  and  coiners  of  such  blanks  within  the 
statute ;  these  blanks  having  some  reasonable  likeness  to  that  coin, 
which  has  been  defaced  by  time,  and  yet  passes  in  circulation. 

And  in  the  case  of  Patrick  Sf  John  Welsh,  Hertford  Lent  Ass.  It  it  not  nece»- 
1785,  1  Easfs  P.  C.  164.    1  Leach,  364.,  the  point  received  the  SJ2[,id  be  w 
more  solemn  consideration  of  the  twelve  judges ;  the  counsel  for  impression  on 
the  prisoners  having  objected,  upon  the  fact  of  no  impression  of  the  counterfeit, 
any  sort  or  kind  being  discernible  upon  the  shillings  produced  in  if  it  resemble 
evidence,  that  they  were  not  counterfeited  to  the  likeness  and  the  common 
similitude  of  the  good  and  legal  coin  of  this  realm.  But  the  judges  ^^™  ^^'^ 
were  of  opinion,  that  it  was  a  question  of  fact  whether  the  coun- 
terfeit monies  were  of  the  likeness  and  similitude  of  the  lawful 
current  silver  coin  called  a  shilling.    And  the  jury  having  so  found 
it,  the  want  of  an  impression  was  immaterial ;  because,  from  the 
impression  being  generally  worn  out  or  defaced,  it  was  notorious 
that  the  currency  of  the  genuine  coin  of  that  denomination  was 
not  thereby  affected ;  the  counterfeit,  therefore,  was  perfect  for 
circulation,  and  possibly  might  deceive  the  more  readily  from 
having  no  appearance  of  an  impression :  and  in  the  deception  the 
offence  consists. 

But  when  the  impression  of  money  was  forged  on  an  irregular  Whitacoun- 
piece  of  metal,  not  rounded,  without  finishing  it,  so  as  not  to  be  ^®"*^*^"S* 
in  a  state  to  pass  current,  the  offence  was  holden  to  be  incomplete, 
although  the  prisoner  had  actually  attempted  to  pass  it  in  that 
condition.  Varle^s  case,  177U  2  Black.  R,  6S2.  lMS.Sum.if6. 
And  when  two  prisoners  were  convicted  upon  a  count  upon 
Stat.  25  Ed.  3.  c.  2  ,  and  it  appeared  upon  the  evidence,  that  no 
one  piece  of  the  base  metal  found  upon  the  prisoners  was  in  such 
a  state  as  to  make  it  passable,  the  conviction  was  held  to  be 
wrong.     R.  v.  Harris  Sf  Minion,  1  Leach,  ]  35.  3^  q  3^  c.  126. 

By  37  G.3.  c.  126.  §  2.,  if  any  person  shall  make,  coin,  or  coun-  Making,  coin, 
terfeit  any  kind  of  coin  not  the  proper  coin  of  this  realm,  nor  ing,  or  counter- 
permitted  to  be  current  within  the  same,  but  resembling  or  made  felting  foreign 
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37  G.  3.  c.  126.   with  intent  to  resemble  or  look  like  any  gold  or  silver  coin  of  any 

foreign  state,  &c.  or  to  pass  as  such  foreign  coin,  such  person  offend- 
ing therein  shall  be  deemed  guilty  of  felony,  and  may  be  transported 
for  any  terra  of  years,  not  exceeding  seven.  By  the  words  **  not 
permitted  to  be  current  within  the  realm"  must  be  understood  not 
permitted  to  be  current  by  proclamation  under  the  great  seal. 
Importing  And  by  §  3.  it  is  enacted,  <*  that  if  any  person  or  persons  shall 

counterfeit  gold  bring  into  this  realm  any  such  false  or  counterfeit  coin  as  afore- 
or  silver  foreign  g^^jj^  ^-^^  ^y  ^  2.  ««  any  kind  of  coin,  not  the  proper  coin  of  this 
rent.'  "**  ^"'"      realm,  nor  permitted  to  be  current  within  the  same,")  resembling 

or  made  with  intent  to  resemble  or  look  like  any  gold  or  silver 
coin  of  any  foreign  prince,  state,  or  country,  or  to  pass  as  such 
foreign  coin,  knowing  the  same  to  be  false  or  counterfeit,  to  the 
intCDt  to  utter  the  same  within  this  realm,  or  within  any  dominions 
of  the  same ;  every  such  person  shall  be  deemed  guilty  of  felony, 
and  may  be  transported  for  any  term  of  years  not  exceeding  seven.** 
See  1  Easfs  P.  C.  176. 

An  importation  toiih  intent  to  utter  is  sufficient,  without  any 
actual  uttering;  which  intent  must  be  collected  from  circumstances. 
But  though  an  actual  uttering  may  be  the  best  evidence  of  such 
intent,  yet  it  seems  safest  that  the  indictment  should  follow  the 
words  of  the  statute.  1  East's  P.  C.  176- 
Havingniore  By  Stat.  37  G.  3.  c.  126.  §6.9   if  any  person  shall  have  in  his 

*r*f*i^^f  ^*?*^  custody,  without  lawful  excuse,  more  than  five  pieces  of  any  false 
of  raise  foreign    ^^  counterfeit  coin  of  any  kind,  resembling  or  made  with  intent  to 

resemble  any  gold  or  silver  com  of  any  foreign  country,  or  to  pass 
as  such  foreign  coin  ;  he  shall  on  conviction,  upon  the  oath  of  one 
witness,  before  one  justice,  forfeit  the  same,  which  shall  be  cut  in 
pieces  and  destroyed  by  order  of  such  justice;  and  shall  also  for- 
feit not  exceeding  5/.  nor  less  than  4O5.  for  every  piece  found  in 
his  custody,  half  to  the  informer,  and  half  to  the  poor;  and  if  not 
forthwith  paid,  such  offender  may  be  committed  to  the  gaol  or 
house  of  correction,  to  hard  labour,  for  three  calendar  months,  or 
until  such  penalty  shall  be  paid. 
What  a  colour.       R,  v.  fV.  Case,,  Lancaster  Sp.  As.  1795,  cor.  Heath  J.    1  Easfs 
ing  wiUnn  Stat.    p.  c.  165.  William  Case  vras  found  guilty  on  an  indictment  for 
®  2/      ^'         traitorously  colouring,  with  materials  producing  the  colour  of  silver, 
N^bI   The  8      ^  piece  of  base  coin  resembling  a  shilling.    The  round  blanks  were 
&9W.  3.  C.S6.   found,  some  steeped  in  aqua  fortis,  and  some  already  taken  out  of 
is  now  repealed,  it.     They  had  the  appearance  of  lead,  and  by  rubbing  they  would 
but  see  $  4.  of    resemble  silver  coin,  but  as  they  were,  none  would  pass  current. 
IS  *  M3^'      T^^  judges,  except  two,  thought  the  conviction  right.     They  con- 
'  ^'      '       sidered  that  the  offence  was  complete  when  the  piece  was  coloured ; 
for  it  was  then  coloured  with  materials  which  produce  the  colour 
of  silver;  and  that  it  was  not  necessary  that  the  piece  so  coloured 
should  be  current,  for  the  colouring  of  blanks  was  an  offence  within 
the  clause. 
See  §  4.  of  ^  ^^^  under  the  like  circumstances  had  been  before  expressly 

S  W.  4.  c.  34.  decided  by  the  unanimous  opinion  of  the  judges  to  come  within 
anti,  p.  143.       the  Statute.    But  there  the  doubt  was,  whether  the  legislature  did 

not  intend  such  a  colouring  only  as  is  altogether  produced  by 
some  outward  application.  But  they  all  thought  that  this  process 
of  extracting  the  latent  silver,  by  the  power  of  the  wash,  from  the 
body  to  the  surface  of  the  blank,  was  a  colouring  within  the  words 
of  the  act.     They  thought,  besides,  that  it  might  be  charged  as 
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a  colouring  with  silver ;  for  the  effect  of  the  aqua  fortis  is  to  cor- 
rode the  base  raetal>  and  leave  the  silver  only  on  the  superficiesy 
and  so  the  copper  is  coloured  or  cased  with  silver.  R,  v.  Lavej^ 
and  Parker,  O.  B.  Dec  1776.    1  Eait'$  P.  C.  166.    1  Leach,  153. 

Stat,  56  G.  3.  c.  68.  §  17.,  relating  to  the  new  silver  coinage^  56  G,  3,  c.  68. 
elects,  that  all  and  every  act   and   acts   in   force   immediately   C!^P^?«»  <*•- 
before  the  passing  of  that  act,  respecting  the  coin  of  this  realm,  ^unterfndng 
or  the  dipping  y  diminishing^  or  counterfeiting  of  the  same,  or  re-  new  si  Wet  coin. 
Mpeding  anif  other  matters  relating  thereto,  and  all  provisions,  pro- 
ceedings, penalties,  forfeitures,  and  punishments  therein  contained 
or  directed,  not  expressly  repealed  by  that  act,  and  not  repug- 
nant or  contradictory  to  the  enactments  and  provisions  of  that 
act,  shall  be  and  continue  in  full  force  and  effect,  and  shall  be  ap* 
ph'ed  and  put  in  execution  with  respect  to  the  silver  coin  to  be 
coined  in  pursuance  of  the  directions  of  that  act,  as  fully  and 
effectually  ta  all  intents  and  purposes  whatsoever,  as  if  the  same 
were  repeated  and  re-enacted  in  that  act. 

The  having  tools  for  coining  in  possession,  with  intent  to  use   And  see  §  14. 
them,  has  been  held  to  be  a  misdemeanor  at  common  laxo,     R»  v.  of2W.4.c.34. 
Suttony  Cas.  temp.  Hardw.  370.    1  East's  P.  C.  172.  "'^^'  P"  ^^'^• 

III.    £)f  rrceiding,  uttering^  w  tentedng  commrfirtt 

Cottu 

These  may  amount  to  different  degrees  of  offence,  according  to 
the  circumstances.  If  A.  counterfeit  the  gold  or  silver  coin 
current,  and  by  agreement  before  such  counterfeiting  B.  is  to  re- 
ceive and  vent  the  money,  he  is  an  aider  and  abettor  to  the  act 
itself  of  counterfeiting ;  and  consequently  a  principal  traitor  within 
the  Jaw.  (a)  In  the  case  of  the  copper  coin,  he  would  be  an  acces- 
sary before  the  fact  to  the  felony  within  the  stat.  1 1  G.  3.  c.  40.(^) 
And  if  B.  had  done  this  afterwards  for  A*h  benefit,  without 
any  such  agreement  precedent  to  the  counterfeiting,  but  yet 
knowing  the  fact;  this  seems  to  be  the  same  as  a  receiving  of  the 
principal,  because  he  maintains  him.  But  if  he  had  merely 
vented  the  money  for  his  own  benefit,  knowing  it  to  be  false,  in 
fraud  of  any  person,  he  was  only  liable  to  be  punished  as  for  a 
cheat  and  misdemeanor  before  stat.  15  G.  2.  c.  28. 

The  stat.  15  G.  2.  c.  28.  is  now  repealed,  but  by  s.  7.  of  2  fT.  4.  Tendering  or 
c.  S*.  the  tendering,  uttering,  or  putting  off  of  counterfeit  gold  or  "«J*'jng  coun- 
silver  coin,  knowing,  &c.  is  made  a  misdemeanor;  and  the  punish-  2^w!4^*c"s4 

ment  is  increased  if  this  be  done  with  other  counterfeit  coin  in   ^  7^ 

the  party's  possession,  or  if  he  shall  repeat  the  offence  within  ten 
days.  And  a  second  conviction  is  made  felony  liable  to  transport- 
ation for  life.     See  ante^  p.  H3.  . 

So  by  §  8.  the  havins  knowinsly  in  the  party's  possession  three  or   ***'!"^  f""**' 
more  pieces  of  counterfeit  gold  or  silver  coin,  with  intent  to  utter  „rt..^.:«„  -:,u 

r         ,  e»  '  ...  possession,  wiin 

or  put  off,  is  made  a  misdemeanor,  and  a  second  conviction  is  a  intent  to  utter, 
felony  liable  to  transportation  for  life.     See  ante,  p.  14'4!.  &c.    §  8. 

By  §  6.,  the  buying,  selling,  receiving,  paying,  or  putting  off.   Buying, selling, 

or  offering  to  buy,  &c.  any  counterfeit  gold  or  silver  coin  at  a  &c.  counterfeit 

_  coin  at  an  under 

"  price.    Gold  or 

(a)  The  offence  is  no  longer  treason.  silver.     §  6. 
(6)  Repealed,  but  see  s.  13.  of  2  W.  4.  c.  34. 
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less  value  than  its  denomination,  or  knowingly  importing  gold  or 
silver  counterfeit  coin,  is  made  a  felony,  subject  to  transportation 
for  life.     See  ante,  p.  143. 
Copper.  §  12.        ^y  §  ^^»  ^^^  buy>ng»  selling,  receiving,  paying,  or  putting  off,  or 

offering  to  buy,  &c.  any  counterfeit  copper  coin  at  a  less  value 
than  its  denomination,  is  a  felony  subject  to  transportation  for 
seven  years ;  and  the  knowingly  tendering,  uttering,  or  putting  off 
any  counterfeit  copper  coin,  or  knowingly  having  in  the  party's 
possession  three  pieces  of  counterfeit  copper  coin,  with  intent  to 
utter,  &c.  is  a  misdemeanor  liable  to  one  year*s  imprisonment. 
See  ani^i  p.  146. 

If  one  person  counterfeits,  and  another  person  knows  that  he 
did  so,  and  doth  neither  receive,  maintain,  or  abet  him,  but  con- 
ceals his  knowledge ;  this  is  misprision  of  felony. 

A  statute  mentioning  counterfeit  money  generally,  must  be 
confined  to  the  gold  and  silver  coin  of  the  realm.  1  Halef  211. 
Cirwan*s  case.  Francis  Cirtoan  was  indicted  (Oxford  Sum.  Ass*  1794,  1  East*s 
Uttering  coun-  P,  C.  182.)  for  *^  unlawfully  utteriog  and  tendering  in  payment 
terfeit  copper  to  «/.  H.  ten  counterfeit  halfpence,  knowing  them  to  be  coun- 
ablear*^^  terfeit;"  and  this  was  laid  in  the  one  count  against  the  form  of 
j^^^  the  statute,  and  in  another  generally.     The  defendant  was  con- 

victed on  the  general  count,  it  being  admitted  at  the  trial  that 
there  was  no  statute  applicable  to  the  fact.  But  upon  reference 
to  all  the  judges  ( HU.  7*.  1795.),  they  held  the  conviction  wrong, 
it  not  being  an  indictable  offence. 

By  15  G.  2.  c.  28.  (now  repealed)  §  2.,  the  offence  was  made  to 

consist  in  <<  uttering  or  tendering  in  payment "  any  counterfeit 

money,  knowing,  &c. 

Under  this  enactment  the  following  decision  was  made. 

Counterfeit  mo-       Frank's  case,  2  Leach,  644.    The  words  of  the  statute  **  utter  or 

nej  passed  by     tender  in  payment"  are  in  the  disjunctive,  and  will  therefore  apply 

the  V^"  ™  to  an  uttering  of  counterfeit  money,  though  it  be  not  tendered  in 

cbang^,  is  payment,  but  passed  by  the  common  trick  called  ringing  the  changes, 

within  an  en-      as  in  the  following  case : — The  prosecutor  having  bargained  with 

actment  against  the  prisoner,  a  Jew,  who  was  selling  fruit  about  the  streets,  to  have 

uttering  or  ten-  f^ye  apricots  for  sixpence,  gave  him  a  good  shilling  to  change. 

dering  ui  pay-     ij^^  prisoner  put  the  shilling  into  his  mouth  as  if  to  bite  it  in  order 

to  try  its  goodness ;  and  returning  a  shilling  to  the  prosecutor, 
told  him  it  was  a  bad  one.  The  prosecutor  gave  him  another 
good  shilling,  which  he  also  affected  to  bite,  and  then  returned 
another  shilling,  saying  it  was  not  a  good  one.  The  prosecutor 
gave  him  another  good  shilling,  with  which  he  practised  this 
trick  a  third  time ;  the  shillings  returned  by  him  being  in  every 
instance  bad.  The  court  held  that  the  words  of  the  statute 
were  sufficient  to  include  this  case;  and  that  uttering  and  ten* 
dering  in  payment  were  two  distinct  and  independent  acts. 
1  Russ.  82. 

By  §  3.  of  the  said  repealed  act  (15  G.  2.)>a  second  uttering  of 

counterfeit  money  on  the  same  day  or  within  ten  days  is  made 

liable  to  a  severer  punishment.    On  this  section  of  the  stat.  the 

ibllowing  cases  have  occurred. 

£lii.  Tandy's         An   indictment  on  this  act  charged  the  prisoner  in  the  first 

^|f^  .  count  with  having  on  the  15th  o£  December,  39  G.  3.,  uttered  to 

utteri^gfondie  °°^  ^'  ^*  *  Counterfeit  half-crown,  knowing  it  to  be  so ;  and  a 

same  day,  each    Second  count  charged  her  with  having  on  the  said  15th  ol  Decern- 


Law.']  0Loin  {Beceiving  or  uttering  false.)  153 


her^  Stc»  uttered  another  counterfeit  half-crown  to  the  same  per-  io  a 
BOO.     The  prisoner  haying  been  convicted  on  both  counts,  it  was   count,  will  not 
referred  to  the  judges  to  consider  what  judgment  was  proper  to  ^■"^ntsjw^lg- 
be  paired  on  this  record  ;  in  Hilary  term,  1799*  the  juages  held,  ^q,^  ^^^ 
that  this  indictment  was  not  sufficient  to  subject  the  prisoner  to   §3.feraiccoiid 
the  larger  penalty,  as  for  uttering  two  pieces  of  counterfeit  coin   uttering  on 
on  the  same  day ;  there  being  no  distinct  averment  of  that  Jad.  ■«»«  day. 
And  judgment  of  imprisonment  for  six  months  only  was  given, 
i  EadM  P.  C.  182.  2  Leach,  83S. 

Bat  where  two  utterings  are  charged  in  one  count  of  the  in-  ^!|^f*^*^ 
dictment  on  a  certain  day  therein  named,  the  day  will  be  held  to  ^jj*!?  ***  *^2i* 
be  material,  and  the  fact  of  an  uttering  twice  on  the  same  day  to  ume  dayman 
be  sufficiently  averred.     Thus  in  Martin  t  case,  Derby  Lent  Ass    charged  in  ona 
ISOl,    1  Ea^'s  P.  C.  Add.  xviii.   2  Leach,  923.    MS.  C.  C.  R.,  count, 
the  indictment  charged  that  the  prisoner  on  the  14#A  of  February, 
&c.  uttered  base  coin  to  W.  C.  ;  and  that  on  the  said  14M  ^ 
February,  &c.  he  uttered  to  «/.  L.  other  base  coin,  it  was  held 
sufficient   to   warrant  the   higher  punishment  of  the  3d  section 
of  the  statute  ;  the  utterings  on  the  face  of  the  indictment  appear- 
ing to  be  on  the  same  day.     And  the  judges  held,  at  a  conference  J*"*  '"*'*"L 
upon  this  case,  that  though,  when  the  day  is  not  material,  the  fact  proved^hcfo 
may  be  proved  on  a  day  different  from  the  day  laid,  yet  where  the  important. 
day  is  not  indifferent,  the  precise  time  laid  must  be  proved  ;  and 
that  in  this  case  it  must  be  taken  that  it  was  proved  that  the  de- 
fendant uttered  counterfeit  coin  at  two  different  times  of  the  same 
day- 

On  a  prosecution  for  uttering  counterfeit  money,  the  fact  of  the  ^videncaof 
prisoner   having   other  counterfeit  money  upon  him,  or  of  his  '^"o^»ng  money 
having  uttered  other  pieces  of  money  of  the  same  kind,  is  evi-  ^^^^  counter- 
dence  o^  his  having  known  that  the  money  which  he  uttered  was 
counterfeit.    1  Phill.  Ev.  168.  1  N.  R.  95. 

By  37  G.  3.  c.  126.  §  4.,  if  any  person  shall  utter  or  tender  in   Uitering,  a«. 
payment,  or  give  in  exchange,  or  pay  or  put  off  any  such  false  counterfritgold 
or  counterfeit  gold  or  silver  coin  ^foreign   coin,  see  §  2,   anih  coin/"^      '^ 
p.  150.))  knowing,  &c.,  he  shall  suffer,  on  conviction,  six  months' 
imprisonment ;  and,  on  a  second  conviction,  two  years'  imprison- 
ment ;  and,  on  third  conviction,  it  shall  be  felony  without  benefit 
of  clergy. 

By  §  5.  the  certificate  of  clerk  of  assize  is  made  evidence  of  a 
former  conviction. 

If  false  or  dipt  money  be  found  in  a  man's  hands,  if  he  be  Haring  coun- 
suspicious,  he  may  be  arrested  till  he  have  found  his  warrant,  tcrfeit  coin  in 
3/rt^.  18.    li/flto.  C.17.  §68.    Hale's  Sum.  2\.  poMeMlon. 

The  bare  possession  of  counterfeit  coin,  without  some  intended 
use,  is  not  an  indictable  offence ;  but  the  unlawful  procuring  of 
counterfeit  coin  with  intent  to  circulate  it,  though  no  act  of  utter- 
ing be  proved,  is  a  misdemeanor  at  common  law;  and  where  a  Procuring  it  for 
person  is  in  possession  of  a  large  quantity  of  counterfeit  coin,  all  the  purpose  of 
newly  finished,  never  having  been  in  circulation,  and  of  the  same  circulation, 
denomination,  such  possession,  unaccounted  for,  is  evidence  to 
go  to  a  jury  of  the  person  having  procured  and  acquired  such 
counterfeit  coin  with  intent  to  circulate  the  same.    R.  v.  Robinson 
and  Fuller,  Launceston  Lent  Ass.  1816,  cor.  Graham  B.,  C.  C.  R. 
308.;  and  R.  v.  Heath,  Warvoidc  Lent  Ass.  1810,  cor.  Bayleu  J. 
C.  C,  R.  184-.     R.  V.  Steu^art,  Bodmin  Sum.  Ass.  1814,  cor.  Gtbbs 
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Paying  the  poor 
in  base  coin. 
Church, 
wardens,  over- 
leers,  or  others, 
intrusted  to 
make  payments 
to  or  for  the  use 
of  the  poor, 
making  the 
same  in  any 
other  than  law- 
ful money* 
forfeit  not  less 
than  10«.  nor 
more  than  20«. 
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In  order  to  prevent  the  parish  poor  being  paid  in  base  or  coun- 
terfeit coin,  by  stat.  9  G.  3.  c.  37.  $  7*9  if  any  churchwarden  or 
overseer  of  any  parish,  township,  or  place,  or  other  person  autho- 
rised by  them  to  make  payments  to  or  for  the  use  of  the  poor 
within  such  parish,  township,  or  place  respectively,  shall  wilfully 
and  knowingly  make  any  such  payments  in  any  base  or  counter- 
feit money,  or  in  any  other  than  lawful  money  of  G.S.;  one 
justice  may,  and  he  is  thereby  required,  on  complaint,  to  summon 
the  churchwarden,  overseer,  or  other  person  charged,  and  in  a 
summary  way,  upon  his  or  their  non-appearance  or  confession, 
or  proof  upon  oath  of  one  witness,  adjudge  the  party  so  offending 
to  forfeit  for  each  offence  a  sum  not  less  than  10^.  nor  more  than 
20^.;  and  to  levy  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  such  offender,  and  to  be  applied  to  the  use  of  any  poor 
person  or  persons  of  the  parish  or  place  respectively,  as  the  justice 
shall  appoint. 


Bullion. 


59  G.  S.  c.  49. 


IV.  Bullion. 

Bullion  signifies  properly  either  gold  or  silver  in  the  mass ;  but 
18  here  intended  to  denote  those  metals  in  any  state  other  than 
that  of  authenticated  coin ;  comprising  in  this  latter  sense  gold 
and  silver  wares  and  manufactures.  The  legislature,  for  the  pre- 
vention of  frauds  with  respect  to  such  bullion,  have  made  several 
provisions.  See  the  statutes  collected  in  1  East's  P.  C.  pp.  188^ 
194.    1  Russ.  69. 

See  also  stat.  59  G.  3.  0.49.  §  11.,  by  which  various  provisions 
in  divers  ancient  statutes  against  melting  and  exporting  of  gold 
and  silver  coins  are  repealed. 

And  by  §  12.  certain  provisions  respecting  bullion  or  molten 
silver  in  stats.  6  &  7  ^.  3.  c.  17.  §§  5.  and  7.)  and  7  &  8  fF.  3.  c.  19. 
§  6.  are  also  repealed. 

See  also  stat.  1  &  2  G.  4.  c.  26.  §  4. 

6^  stat.  6  &  7  W.S.  c,\l.  §  3.,  if  any  shall  cast  ingots  or  bars 
of  silver,  in  imitation  of  Spanish  bars  or  ingots,  or  stamp  them  in 
likeness  of  the  Spanish  stamp,  he  shall  forfeit  the  same,  and  also 
50(V.,  half  to  the  king  and  half  to  the  informer. 


Bank  Tokens* 

44  0. 3.  c.  71.        By  stat.  44  G.  3.  c.  71>,  the  governor  and  company  of  the  Bank 

of  England^  for  the  convenience  of  the  public,  were  empowered 
to  issue  certain  silver  dollars,  and  provision  was  made  against  the 

51  G.  3.  d  10.  counterfeiting  and  uttering  counterfeits ;  and  by  stat.  51  G.  3.  c.  1 10. 

the  said  governor  and  company,  for  the  further  convenience  of 
the  public,  were  authorised  to  issue  certain  silver  pieces  called 

52  G.  3.  c.  138.  tokens,  for  3*.  and  1*.  6rf.  each  ;  and  by  52  G,  3.  c.  138.  persons 

uttering  or  vending  counterfeits  were  subject  to  certain  punish- 
ments imposed  by  the  said  acts ;  but  in  consequence  of  the  late 
circulation  of  the  new  current  silver  coin,  it  became  unnecessary 
any  longer  to  continue  the  said  dollars  and  tokens  in  circulation, 
and  the  further  circulation  was  accordingly  prohibited  by  stat. 
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57  G.  3.  c.  113.  af^er  the  25th  of  March  1818,  but  extended  (bv  57  G.3.  c.  lis. 
Stat.  58  G.  3.  c.  14.)  to  the  5th  o^  July  1818,  and  further  to  the  5th  58  G.3.  c.  14. 
of  April  1819,  in  payment  of  taxes,  rates,  postage,  and  for  stamps, 
rent,  &c. ;  but  by  57  G,  3.  c.  113.  §  1.,  if  an}'  person  shall  hereafter  57  G.  3.  c.  lis. 
utter,  ofier,  or  tender  in  payment,  or  give  m  exchange,  or  pass,   Penmliy  for 
circulate,  or  put  off  any  such  dollars  or  tokens,  whether  the  value  * 'f^']]T*"^^^" 
thereof  shall  be  paid  or  given  in  money  or  goods,  or  in  any  other  ^       "^ 
maoDer  whatsoever,  every  person  so  offending  and  being  thereof 
convicted,  upon  the  oath  of  one  witness,  before  one  or  more  of 
H.  M.  8  justices  of  the  peace  acting  for  the  county,  riding,  city, 
or  place  within  which  such  offence  shall  be  committed,  shall,  for 
every  such  dollar  or  token  so  uttered,  offered,  tendered  in  payment, 
giren  in  exchange,  or  passed,  circulated,  or  put  off,  contrary  to 
the  prohibition  herein-before  contained,  forfeit  and  pay  any  sum 
not  exceeding  5/.  nor  less  than  40f.,  at  the  discretion  of  the  jus- 
tice or  justices  who  shall  hear  such  offence :  provided  that  nothing  But  they  may 
in  this  act  contained  shall  extend  to  prevent  any  person  from  pre-  be  prctented  a 
senting  any  such  dollars  or  tokens  for  payment  to  the  governor  ^  Bank  till 
and  company  of  the  Bank  of  England,  or  at  any  time  before  the  *^  ^'^'^^  ^®^- 
25th  of  March  1820,  or  to  discharge  or  excuse  the  said  governor 
and  company  from  their  liability  to  pay  the  same  before  the  said 
25th  of  March  1820,  nor  to  prevent  any  person,  afler  the  25th 
of  March    1818,   from  selling  or  disposing  of  any  such  dollars   May  be  told  •■ 
or  tokens  as  aforesaid  as  old  silver,    according  to  the  weight  oldtiWcr. 
thereof,  &c. 

§2.  Justices  are  empowered  to  hear  and  determine  offences  in  a 
summary  way,  and  to  levy  penalties  by  distress.  §  3.  Witnesses  not 
attending  on  summons  to  forfeit  20/.,  to  be  levied  in  like  manner; 
one  moiety  of  penalties  to  go  to  the  informer,  and  the  other  to  the 
poor  of  the  parish.  §  8.  If  no  distress,  offender  to  be  committed 
to  the  gaol  or  house  of  correction  for  three  calendar  months,  un* 
less  the  penalty  be  sooner  paid,  or  offender  gives  notice  of  appeal 
to  the  next  general  quarter  sessions,  and  enters  into  recognizance 
to  prosecute  such  appeal.  Determination  of  the  sessions  to  be 
final. 

Local  Tokens* 

By  Stat.  52  G.  3.  c.  157.  the  circulation  of  local  tokens  of  gold,  53  G.  3.  c.  157. 
silver,  or  mixed  metal  was  prohibited  after  the  25th  o^  March  J^^^f °*  ,"**M® 
1813,  but  extended  by  stat.  53  G.  3.  c.  19.  to  the  5th  o^  July  X"7«rt2n 
1813,  and  by  stat.  53  G.  3.  c.  114.,  after  reciting,  **  that  it  is  ex-  ^^^ 
pedient  that  the  period  limited  in  the  said  last-mentioned  act  for  53(^,3^  c.  114. 
the  circulation  of  tokens  should  be  further  extended,  it  is  enacted 
by  §  2.  that  from  and  after  six  weeks  from  the  commencement  of 
the  next  session  of  parliament  no  piece  of  gold  or  silver,  or  of 
any  mixed  metal  composed  partly  of  gold  or  silver,  of  whatever 
name  the  same  may  be,  shall  pass  or  circulate  as  a  token  for 
money,  or  as  purporting  that  the  bearer  or  holder  thereof  is  en- 
titled  to  demand  any  value  denoted  thereon,  either  by  letters, 
words,  figures,  mark  or  otherwise,  whether  such  value  is  to  be 
paid  or  given  in  money  or  goods,  or  other  value,  or  in  any  manner 
whatsoever;  and  every  person  who  shall,  after  six  weeks  from 
the  commencement  of  the  next  session  of  parliament,  circulate  or 
pass  as  for  any  nominal  value  in  money  or  goods  any  such  token, 


Act  not  to  au- 
thorise issue  of 
procnissory 
notes  under  20s. 
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shall  for  every  such  token  so  circulated  or  passed,  whether  such 
person  shall  be  or  have  been  concerned  in  the  original  issuing  or 
circulation  of  any  such  token,  or  only  the  bearer  or  holder  thereof 
for  the  time  being,  forfeit  any  sum  not  less  than  5/.  nor  more 
than  10/.,  at  the  discretion  of  such  justice  or  justices  of  the  peace 
who  shall  hear  and  determine  such  offence ;  provided  that  nothing 
in  this  act  contained  shall  extend  to  prevent  any  person  from 
presenting  any  such  token  for  payment  to  the  original  issuer 
thereof,  or  to  discharge  or  excuse  any  such  original  issuer  from 
his  liability  to  pay  the  same. 

By  §  4*.  nothing  in  this  act  contained  shall  extend  to  autho- 
rise or  make  legal  the  issuing  of  any  promissory  note,  not  being 
a  token  composed  of  gold  or  silver,  or  of  mixed  metal  composed 
partly  of  gold  or  silver,  which  cannot  now  be  issued  by  Jaw, 
nor  (by  §  5.)  to  extend  to  any  tokens  issued  by  the  Bank  of  England 
or  Ireland* 

§  4.  Justices  of  the  peace  are  empowered  to  hear  and  determine 
offences  in  a  summary  way. —  §  5.  Witnesses  not  attending  on  sum- 
mons to  forfeit  20/.  to  be  levied  (as  other  penalties  under  these 
acts)  by  distress. —  §9.  Justices  are  empowered  to  detain  offenders 
in  custody  until  return  can  be  had  of  any  warrant  of  distress.  — 
§  10.  In  default  of  distress  offenders  may  be  committed  to  the 
common  gaol  or  house  of  correction  for  three  calendar  months, 
unless  the  penalty  be  sooner  paid,  or  the  offender  give  notice 
of  appeal  to  the  next  general  quarter  sessions,  and  enter  into 
recognisance  to  try  such  appeal.  Determination  of  sessions  to 
be  final. 

And  by  stat.  57  G.  3.  c.  46.  §  I.  ^Mr,  Littletons  Act']^  after  re- 
Copper  tokens,    citing  that  '*  whereas  various  pieces  of  copper,  and  mixed  metals 

composed  in  part  of  copper,  usually  denominated  tokens,  have 
lately  been  and  are  issued  and  circulated,  by  persons  residing  in 
various  parts  of  the  U.  K.,  in  great  quantities,  as  money,  and  for  a 
nominal  value  of  the  metals  of  which  they  are  composed;  and  where- 
as it  is  expedient  that  the  further  making  and  issuing  of  such  tokens 
should  be  prohibited,  and  that  the  circulation  of  those  already 
made  or  issued  should  also  be  prohibited  after  a  limited  period  ;  ^ 
it  is  enacted,  that  from  and  after  the  passing  of  this  act  no  piece 
of  copper,  or  mixed  metal  composed  in  part  of  copper,  of  what- 
ever value  the  same  may  be,  shall  be  made  or  manufactured  or 
originally  issued  as  a  token  for  money,  or  as  purporting  that  the 
bearer  or  holder  thereof  is  entitled  to  demand  any  value  denoted 
thereon,  either  by  letters,  words,  figures,  marks,  or  otherwise, 
whether  such  value  is  to  be  paid  or  given  in  money  or  goods,  or 
in  any  manner  whatsoever ;  and  every  person  who  shall,  after  the 
passing  of  this  act,  make  or  manufacture  or  originally  issue,  or 
cause  or  procure  to  be  made,  manufactured,  or  originally  issued, 
or  permit  or  suffer  to  be  so  issued,  on  his  or  her  behalf,  as  for 
nominal  value  in  money  or  goods,  any  such  token,  shall,  for  every 
token  so  made,  manufactured,  or  issued,  or  procured  or  permitted 
to  be  so  made,  manufactured,  or  issued  as  aforesaid,  forfeit  any 
sum  not  less  than  1/.  nor  more  than  5/.,  at  the  discretion  of  the 
justice  or  justices  of  the  peace  who  shall  hear  and  determine  such 
offence. 

§  2.  And  from  and  after  the  1st  of  January  1818^  no  piece  of 
copper,  or  of  any  mixed  metal  composed  partly  of  copper,  of 
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whatever  Taloe  the  same  may  be,  shall  pass  or  circulate  as  a  token  57  O.  s.  c.46. 
for  money y  or  as  purporting  that  the  bearer  or  holder  thereof  is 
entttkd  to  demand  any  value  denoted  thereon,  either  by  letters, 
words,  figures,  marks,  or  otherwise,  whether  such  value  is  to  be 
paid  or  given  in  money  or  goods  or  other  value,  or  in  any  manner 
whatsoever;  and  every  person  who  shall,  after  the  said  1st  of  Penalty. 
January  1818,  circulate  or  pass,  as  for  any   nominal  value  in 
money  or  goods,  any  such  token,  shall,  for  every  such  token  so 
circulated  or  passed,  whether  such  person  shall  be  or  have  been 
concerned  in  the  original  issuing  or  circulation  of  any  such  token, 
or  only  the  bearer  or  holder  thereof  for  the  time  being,  forfeit 
any  sum  not  less  than  2s.  nor  more  than  10«.,  at  the  discretion 
of  the  justice  or  justices  of  the  peace  who  shall  hear  and  deter- 
mine such  offence ;  provided  that  nothing  in  this  act  contained  Issuer  to  be 
shall  extend  or  be  construed  to  extend  to  prevent  any  person  l»ble  for  pey- 
from   presenting   any  such   token  for  payment   to   the  original  ™^"^- 
issaer   thereof,    or  to   discharge   or   excuse   any   such   original 
issuer  from  his  liability  to  pay  the  same :  provided  always,  that  Not  to  eiTect 
nothing   in  this  act  contained  shall  be  construed  as  affecting  Bank  of  Eng^ 
any  tokens  which  have  been  or  may  be  issued  by  the  Bank  of  ^"^  tokena. 
England. 

§§  3,  4,  5,  6,  7,  &  8.  relate  exclusively  to  particular  tokens  issued 
at  Sheffield  and  Birmingham. 

By  §  9.  one  or  more  justices  acting  for  the  county,  riding,  Justices  to  de- 
city,  &c.  may  hear  and  determine  offences  against  this  act  in  a  Jf"»»n«of- 
summary  way,  and  after  summoning  the  party  accused,  and  also    ®"^^*^ 
the  witnesses  on  either  side,  shall  examine  into  the  matter  of  fact, 
and  upon  due  proof,  either  by  confession  or  oath  of  one  witness, 
shall  convict  the  offender  and  adjudge  the  penalty. 

$  10.  If  any  person  summoned  as  a  witness  to  give  evidence  WitnesMt  not 
before  snch  justice  or  justices  shall  neglect  or  refuse  to  appear  attending  to 
at  the  time  or  place  appointed,  without  a  reasonable  excuse,  to  be  fo'f*''  50/. 
allowed  by  such  justice  or  justices,  such  person  shall  forfeit  50/. 

$  11.  Conviction  to  be  made  out  in  the  form  following ;  (that  is  ConYiction. 
to  say,} 


f» 


DE  it  remembered,  that  on  the —  day  of  ■ 

the  year  of  our  Lord  ,  A.  B.,  having  appeared  before 

me  [or,  iw],  one  [or,  more]  of  his  majesty  s  justices  of  the  peace  [as 
the  case  may  be]  ^or  the  county ,  ridings  city,  or  place  [as  the 
case  may  be],  and  due  proof  having  been  made  upon  oath  by  one 
or  more  credible  witness  or  witnesses,  or  by  confession  of  the  party 
[as  the  case  may  be],  is  convicted  of  [specifying  the  offence],  tn 

the  sum  of .  Given  under  my  hand  and  seal  [or,  our  hands 

and  seals'],  the  day  and  year  aforesaid. 

Which  conviction  shall  be  returned  to  the  then  next  general  quarter 
sessions  of  the  peace  of  the  county,  city,  riding,  or  place  where 
such  conviction  was  made,  to  be  filed  and  kept  among  the  records 
of  such  county,  &c. 

§  12.   It  shall  be  lawful  for  any  clerk  of  the  peace  for  any  Clerk  of  Ae 
county,  &c.,  and  he  is  hereby  required,  upon  application  made  to  ^^^  ^Siwwrf' 
him,  to  cause  a  copy  or  copies  of  any  conviction  or  convictions  qq  payment  of 
filed  by  him  under  this  act,  to  be  delivered  to  such  person  or   u. 
persons,  upon  payment  of  Is.  for  every  such  copy.  - 

§  13.  The  pecuniary  penalties  and  forfeitures  hereby  incurred  K«»veryan4 


158 

57  G.  3.  c.  46. 

distribution  of 
penalties. 


Warrant  of 
Distress. 


(Soin  [Copper  Tokens.)       [Criminal 

and  made  payable  upon  any  conviction,  shall  be  forthwith  paid  by 
the  person  convicted,  as  follows ;  one  moiety  of  the  forfeiture  to 
the  informer,  and  the  other  moiety  to  the  poor  of  the  parish  or 
place  where  the  offence  shall  be  committed ;  and  in  case  such 
person  shall  refuse  or  neglect  to  pay  the  same,  or  to  give  suffi- 
cient security  to  the  satisfaction  of  such  justice  or  justices  to 
prosecute  any  appeal  against  such  conviction,  such  justice  or  jus- 
tices shall  by  warrant  under  his  or  their  hand  and  seal,  or  hands 
and  seals,  cause  the  same  to  be  levied  by  distress  and  sale  of  the 
offender*8  goods  and  chattels,  together  with  all  costs  and  charges 
attending  such  distress  and  sale,  returning  the  overplus  (if  any) 
to  the  owner;  and  which  said  warrant  of  distress  the  said  justice 
or  justices  shall  cause  to  be  made  out  in  the  manner  and  form  fol- 
lowing ;  (that  is  to  say,) 

To  the  constable,  headborough,  or  tithingman  of • 

JJ/'HEREAS  A.  B.  of ,  in  the  county  of 


is  this 
day  convicted  before  me  [or,  us^y  one  [or,  morel  tf  ^^^  »"«- 
jestys  justices  of  the  'peace  [as  the  case  may  be]  for  the  county 
of'     '  [or,ybr  the •  riding  of  the  county  of ,  or. 


for  the  toton,  liberty^  or  district  of 
upon  the  oath  of [or 


',  as  the  case  may  be], 
-,  a  credible  toitness  or  wit- 


nesses'] [or,  by  confession  of  the  party y  as  the  case  may  he^^for 
that  the  said  A.  B.  hath  [here  set  forth  the  offence],  contrary  to 
the  statute  in  that  case  made  and  provided^  by  reason  whereof  the 

said  A.B.  hath  forfeited  the  sum  of ,  to  be  distributed  as 

herein  is  mentioned ,  which  he  hath  refused  to  pay  :  These  arCj  there' 
fore,  in  his  majesty  s  name  to  command  you  to  levy  the  said  sum  of 

by  distress  of  the  goods  and  chattels  of  him  the  said  A.  B. ;  and 

if  witnin  the  space  of  —^  days  next  after  such  distress  by  you 
taken,  the  said  sum,  together  with  reasonable  charges  of  taking  the 
same,  shall  not  be  paidy  then  that  you  do  sell  the  said  goods  and 
chattels  so  by  you  distrained,  and  out  of  the  money  arising  by  such 
sale,  that  you  do  pay  one  half  of  the  said  sum  of  >   to 

■  of  voho  informed  me  [or,  us,  as  the  case  may  be] 

of  the  said  offence,  and  the  other  half  of  the  said  sum  of 

to  the  overseer  of  the  poor  of  the  parish  {township  or  place} 
where  the  offence  was  committed,  to  be  employed  for  the  benefit  of 
such  poor,  returning  the  overplus  (if  any)  upon  demand  to  the 
said  A.  B.,  the  reasonable  charges  ojf  taking,  keeping,  and  selling 
the  said  distress  being  first  deducted ;  and  if  sufficient  distress 
cannot  be  found  of  the  goods  and  chattels  of  the  said  A.B.  whereon 
to  levy  the  said  sum  of  — ,  that  then  you  certify  the  same  to 
me  [or,  us,  as  the  case  shall  be],  together  with  this  tvarrant.  Given 
under  my  hand  and  seal  [or,  our  hands  and  seals'\f  the  — »—  day 
of ,  in  the  year  of  our  Lord . 

For  detaining  §  14.  It  shall  be  lawful  for  such  justice  to  order  such  offender 
offenders  till  re-  iq  [)e  detained  in  safe  custody  until  return  may  conveniently  be 
turn  of  warrant,  j^^ide  to  such  warrant  of  distress,  unless  the  party  so  convicted 

shall  give  sufficient  security  for  his  appearance  before  the  said  jus- 
ticey  on  such  day  as  shall  be  appointed  for  the  return  of  the  said 
warrant  of  distress  (such  day  not  exceeding  five  days  from  the 
taking  of  such  security),  which  security  the  said  justice  is  em- 
powered to  take,  by  way  of  recognisance  or  otherwise. 
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§  15.  If  upon  such  return  no  sufficient  distress  can  be  had,  £7  0.3.c49. 
the  said  justice  shall  commit  such  offender  to  the  common  gaol 
or  bouse  of  correction  of  the  county,  &c.  where  the  offence  shall  £Z!''SSlr 
be  committed,  for  one  calendar  month,  unless  the  penalty  shall 
be  sooner  paid,  or  unless  such  offender  shall  give  notice  to  the 
informer  that  he  intends  to  appeal  to  the  next  general  quarter 
sessions  of  the  peace  to  be  holden  for  the  county,  &c.,  and  shall 
enter  into  recognisance  before  some  justice,  witn  two  sufficient 
sureties,  conditioned  to  try  such  appeal,  and  to  abide  the  order  of 
and  pay  such  costs  as  shall  be  awarded  at  such  quarter  sessions ; 
which  notice  of  appeal,  being  not  less  than  eight  days  before 
such  quarter  sessions,  such  person  so  aggrieved  is  empowered  to 
giTe ;  and  the  said  justices  at  such  sessions,  upon  due  proof  of 
soch  notice  being  given,  and  of  the  entering  into  such  recog- 
nisance, shall  hear  and  finally  determine  the  causes  and  matters 
of  such  appeal  in  a  summary  way,  and  award  such  costs  to  the 
parties  appealing  or  appealed  against,  as  they  the  said  justices 
shall  think  proper ;  and  the  determination  of  such  quarter  sessions 
shall  be  final. 

§  16«  Parishioners  may  be  witnesses,  and  no  conviction  shall  be  CompeCcDcy  of 
quashed  for  want  of  form,  or  be  removed  by  writ  of  certiorari,  &c»  ^itofnai. 

§  17.  All  actions  shall  be  commenced  within  three  calendar  ^^^^^^^g^oe^ 
monthit  after  the  fact  was  committed.     The  defendant  may  plead  ^^^,^^7** 
the  general  issue,  and  if  judgment  be  given  against  the  plaintiff,  jj   .^      * 
the  defendant  shall  recover  treble  costs.  action*!'^ 

§  18.  Provided  that  nothing  in  this  act  contained  shall  extend  v  ^^  ^.^^ 
to  any  copper  monies  of  the  realm  now  current,  or  to  be  current  to  toddct**"^^ 
by  virtue  of  any  proclamation  that  shall  have  been  or  may  be  monict  of  tlM 
issued  by  H.  M.  realm. 

A.    Information  against  a  Person  for  Coining.  A. 

County  ofl  'TWjB  information  of  A.  I.  of ,  in  the  said 

V        county  of  ,  labourer^   taken   upon  oath 

to  wit.    J  before  me  J.  P.  esquire,  one  of  his  majesty  s  justices  of 
the  peace  Jbr  the  county  aforesaid,  the  — —  day  of 
one  thousand  eight  hundred  and  ■. 

This  informant,  on  his  oath,  deposeth  and  saith,  that  on  the 
day  of  ■  last  past,  in  the  dtoelling^house  ofB,  C, 


situate  at  — in  the  county  aforesaid,  A.  O.,  of  the  parish  of 

aforesaid,  silversmith,  had  in  his  possession  divers  moulds 

and  tools  made  use  of  in  the  clipping  and  coining  of  money  ;  and 
that  he,  this  informant,  savo  the  said  Am  O.  coin  several  silver  shil* 
lings  and  silver  sixpences,  in  imitation  of  the  lawful  coin  of  this 
realm;    andforther,  that  he  saw  the  said  A.  O.  offer 

shillings  thereof  in  payment  to  D.  E.,  of ,  in  the  said 

county  of ,  at aforesaid,  who  refused  the  same, 

as  justly  suspecting  that  they  were  counterfeited. 

A.  I. 

Sworn  the  day  and  year  aforesaid, 
before  me, 

J.  P. 
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B  B.     Warrant  on  the  above  Information. 

County  of 


aty  of  1 

wit.    J 


To  the  constable  of in  the  said  county  of  — «-. 

to  wit.    J 

Lt/^HEREAS  A.  L,  of  —^  in  the  county  aforesaid^ , 

hath  this  day  made  oath  before  me  J.  P.,  esquire^  one  of  his  ma- 
jestys  justices  of  the  peace  for  the  county  (iforesaid^  that  on  the 

■  day  of last,  A.  O.,  of  the  parish  of  -^^—  afore- 

said,  — — »  did  coin  several  pieces  of  money,  to  wit, silver 

shillings  and  silver  sixpences,  at  the  dwelling-house  ofB,  C,  situate 
in  — — ^—  aforesaid,  in  imitation  of  the  lawful  coin  of  this  realm^ 
and  contrary  to  the  laws  thereof  These  are  therefore,  in  his  ma- 
jesty s  name,  to  require  and  authorise  you  to  apprehend  the  said  k»  0., 
ana  to  bring  him  before  me,  or  some  other  of  his  majesty  s  justices 
of  the  peace  for  the  said  county  ^  to  be  examined  in  the  premises,  and 
to  be  dealt  with  according  to  law.     Given  under  my  hand  and  seal^ 

this  — —  day  of  one  thousand  eight  hundred  and • 

J.  P.  (L.  5.) 

C.    Commitment  for  uttering  counterfeit  Coin. 

J.  P.  esq.  one  of  the  justices  of  our  lord  the  kiogi 
assigned  to  keep  the  peace  within  the  said  county. 

To  the  constable  of ,   in  the  said  county, 

and  to  the  keeper  of  the  common  gaol  at  — — > 
in  the  said  county. 

^HESE  are  to  command you,the said  constable,  in  his  saidmajestj/ 1 

name,  forthwith  to  convey  and  deliver  into  the  custody  of  i^^ 

said  keeper  of  the  said  common  gaol  the  body  of  A.  O.,  charged 

this  day  upon  the  oath  of  A.  I.,  before  me  the  said  justice,  v^ilh 

having  on  the  — ^—  day  of instant,  at  •;  in  the  said 

county,  unlawfully  and  deceitfully  uttered  and  paid  to  him  the  said 
A.  I.  one  piece  offolse  monevy  made  and  counterfeited  to  the  /t^- 
ness  and  similttudt  of  the  lawful  and  current  coin  of  this  realm, 
called  a  half  crown  ;  the  said  A.  O.  then  and  there  well  knowinfi 
the  said  piece  of  money  to  have  beenfolse  and  counterfeit*  And  you, 
the  said  keeper,  are  hereby  required  to  receive  the  said  A.  0.  inta 
your  custodu  in  the  said  common  gaol,  and  him  there  safely  keep, 
until  he  sKaU  be  from  thence  discharged  by  due  course  of  lavs* 
Hereof  fail  you  not.     Given  under  my  hand  and  sealf  the  — -"]) 

day  (f ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and . 

J.  P.    (X.50 


County  of 


to  wit. 


Commitment. 

Without  war-     ^NCIENTLY  there  were  more  felons  committed  to  gaol  with- 
""*•  out  mittimus  in  writing  than  were  with  it :    such  were  all  the 

commitments  by  constables,  watchmen,  and  private  persons  arrest- 
ing for  felony,  and  bringing  to  the  common  gaol,  long  before  there 
were  any  justices  of  the  peace ;  and  yet  mittimuses  are  not  of  »o 
ancient  date  even  as  they.     1  Hale,  610. 


Law^j 


Commitment  lei 


Bot  now»  since  ibe  habeas  corpus  act,  a  commitmeDt  in  writing 
seems  more  necessary  than  it  was  in  former  times ;  otherwise  the 
prisooer  may  be  admitted  to  bail  upon  that  act,  whatsoever  his 
ofience  may  have  been.    See  anf^^  p.  70. 

When  a  statute  appoints  imprisonment,  but  limits  no  time,,  it  is  CointiiitiDcnt» 
to  be  understood  that  he  shall  be  imprisoned  presently.    DaU*  ^'>^* 

c.  na 

CoDoeniiog  which  I  will  set  forth, 

I.  Who  mm^  be  committed. 

CIS  G.  2.  c.  24.  —  5  G.  4.  c.  18. —7  G.  4.  c*  64 

7&8G.4.  c.2ac.Sa-^9  G.4.  c.  31.] 

II.   To  what  Place. 

[5  H.4.  C.10.— 6G.1.  c.  19.— 15G.2.  c.24.— 24G.2. 
C.55 — 60  G.  3.  &  1  G.  4.  c.  14.  —  4  G.  4.  c.  64.] 

IIL   TTte  Form  of  the  Commitment. 

[7A8G.4.  0,29.  C.30.  — 9G.4.  c.31.3 

IV.  Charges  of  the  Commitment. 

[3J.1.  c.10.  §  1 27  G.  2-  c.3.  §§1.4.] 

V.   Tiat  the  Gaoler  shall  receive  the  Prisoner •. 

VL  Shall  certify  the  Commitment. 
[3  H.  7.  c.  3.] 

VII.  Commitment  discharged.. 

1.  MSo  map  be  cdmmimdt 

There  is  no  doubt  but  that  persons  apprehended  for  offisnces  Ptnoni  not 
which  are  not  bailable,  and  also  all  persons  who  neglect  to  offer  bailabteyornot 
bail  fcH*  offences  which  are  bailable,  must  be  committed.    2  Hava.  ^*^"V  ^^^* 
cI6L  §  \.    But  not  unless  a  primdjacie  case  is  made  out  against 
them  by  witnesses  entitled  to  a  reasonable  degree  of  credit.  Per 
Bayley  J.  in  Cox  ▼•  Coleridge^  I  B.SfC.  43. 50.,  where  he  expresses 
himself  not  satisfied  with  the  authority  of  Dak.  c.  164.  pp.  407, 408. 

And  it  is  said,  that  wheresoever  a  justice  is  empowered  by  any  p^nons  guilty 
statute  to  bind  a  person  over,  or  to  cause  him  to  do  a  certain  of  contempt 
thing,  and  such  person  being  in  his  presence  shall  refuse  to  be  >■>  <l<*obejiog 
bound,  or  to  do  such  thing,  the  justice  may  commit  him  to  the  ^f^^^^"'^^^ 
gaol,  to  remain  there  till  he  shall  comply.    2  Haw.  c.  16.  §  2.         <"  juttic«. 

A  justice  of  the  peace  may  commit  ajeme  covert  who  is  a  material  Penon  rvfuring 
witness  upon  a  charge  of  felony  brought  before  him,  and  who  *o  b«  witnen  or 
refuses  to  appear  at  the  sessions  to  give  evidence,  or  to  find  sureties  ^  ^^*  laretin 
for  her  appearance.     Bennet  and  Wife  v.  Watson  and  another^      •??«»• 
r.  1814,  ^M.SfS.l.     Vide  post,  tit.  ^tjmAmiwx. 

By  Stat.  15  G.  2.  r.24.  when  any  person  liable  by  law  to  be  15  0.2.C.84. 
committed  to   the   house  of  correction  shall  be  apprehended  Justices  of 
within  any  liberty,  city,   or  town  corporate,  whose  inhabitants  ^**'^V*^: 
are  contributory  to  the  support  and  maintenance  of  the  house  or  ^^^crTto 
houses  of  correction  of  the  county,  riding,  or  division  In  which  house  of  oor- 
such  liberty,  city,  or  town  corporate  is  situate,  it  shall  and  may  be  rcctioii,  &c.  of 
Uwful  for  the  justices  of  the  peace  of  such  liberty,  city,  or  town  the  oountj,  &e. 
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Commitment  ( Who  may  be  committed.)  [Criminal 

corporate  to  commit  such  person  to  the  house  of  correction  of 
the  county,  riding,  or  division  in  which  such  liberty,  city,  or  town 
corporate  is  situate ;  which  person  so  committed  shall  and  may  be 
received,  detained,  dealt  with  and  ordered,  and  be  set  and  kept  to 
hard  labour,  or  conveyed  and  sent  away,  or  discharged,  and  be 
subject  and  liable  to  the  same  correction  and  punish ment»  to  all 
intents  and  purposes,  as  if  committed  by  any  justice  or  justices  of 
peace  of  the  same  county,  riding,  or  division.  See  R.  v.  Amos^ 
2  B.ii  A.  533.     R.  v.  Musson,  6  B.  Sf  C.  74.  tit.  fte00ion0. 

If  a  prisoner  be  brought  before  a  justice,  expressly  charged 
with  felony  upon  oath,  the  justice  cannot  discharge  him,  but  must 
bail  or  commit  him.     2  Hale,  121. 

But  if  he  be  charged  with  suspicion  only  of  felony,  yet  if  there 
be  no  felony  at  all  proved  to  be  committed,  or  if  the  ract  charged 
as  a  felony  be  in  truth  no  felony  in  point  of  law,  the  justice  may 
discharge  him  ;  as  if  a  man  be  charged  with  felony  for  stealing  ft  Par- 
cel of  the  freehold,  or  for  carrying  away  what  was  delivered  to  nim, 
and  such  like,  for  which,  though  there  may  be  cause  to  bind- him 
over  as  for  a  trespass,  the  justice  may  discharge  him  as  to  felony, 
because  it  is  not  felony.  But  if  a  man  be  killed  by  another^ 
though  it  be  by  misadventure  or  self-defence  (which  is  not  pro- 
perly felony),  or  in  making  an  assault  upon  a  minister  of  jtistice 
in  execution  of  his  office  (which  is  not  at  all  felony),  yet  the  jus- 
tice ought  not  to  discharge  him,  for  he  must  undergo  his  trial 
for  it ;  and,  therefore,  he  must  be  committed^  or  at  least  bailed. 
2  Hale,  121. 

By  Stat.  7  G.  4.  c.64.  §  1.,  if  a  charge  of  felony  or  suspicion 
thereof  is  supported  by  positive  and  credible  evidence,  or  by  such 
evidence  as,  if  not  explained  or  contradicted,  shall  in  the  opinion 
of  the  magistrate  raise  a  strong  presumption  of  guilt,  the  person 
so  charged  shall  be  committed;  but  if  the  evidence  be  such  as 
neither  to  raise  a  strong  presumption  of  guilt,  nor  to  warrant  the 
dismissal  of  the  charge,  the  prisoner  is  then  to  be  detained,  and 
the  examination  is  to  take  place  before  two  justices,  and  if  the 
presumption  of  guilt  is  not  so  strong  as  to  require  his  committal, 
or  if  the  evidence  produced  on  behalf  of  the  prisoner  weakens  the 
presumption  of  his  guilt,  but  there  appears  nevertheless  sufficient 
ground  for  judicial  inquiry,  the  two  justices  may  then  admit  to 
bail,  but  the  justice  is  not  required  to  hear  evidence  on  behalf  of 
the  prisoner,  unless  it  appear  conducive  to  the  ends  of  justice  to 
do  so. 

B}r  §  §  2.  &  3.,  before  the  justices  shall  commit  or  bail  for  felony 
or  misdemeanor,  they  are  to  take  the  examination  of  the  prisoner 
and  the  information  of  the  witnesses  in  writing.    See  anih^  iSatt. 

B3r  7  &  8  G.  4.  c.  29.  §  67.,  where  the  sum  due  by  virtue  of  a 
conviction  under  that  act  shall  not  be  paid  either  immediately  or 
within  such  time  as  the  justice  shall  appoint,  he  may  commit  the 
offender  for  any  time  not  exceeding  two  months  where  the  sum 
including  costs  shall  not  exceed  S.,  and  four  months  where  it 
shall  not  exceed  10/.,  to  be  determinable  on  the  payment  of  the 
amount  and  costs. 

A  like  enactment  is  made  by  §  S3,  of  7  &  8  G.  4.  c.  S0» 

And  so,  by  §  27.  of  9  G.  4.  c.  31.,  as  to  the  fine  of  SI.  inflicted 
by  that  act. 
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Where  an  offender  is  convicted  in  one  penalty,  under  a  statute  Commitment 
providing  a  corporal  punishment  on  failure  of  sufficient  distress,  where  i^oods  an 
and  has  effects  sufficient  only  to  satisfy  part,  it  has  been  held  that  >n*"fficjen^ 
the  goods  ought  not  to  be  taken,  but  the  corporal  punishment  Tl^^m^ 
shoiUd  be  resorted  to.   If,  however,  the  same  person  be  separately  penaltj. 
convicted  in  two  penalties,  and  his  goods  are  sufficient  to  satisfy 
om  only,  the^  ought  to  be  levied  under  one  conviction,  and  the 
corpora]  punishment  should  be  inflicted  for  tlie  other.    (See  R.  v. 
IFyaU^  2  LeL  Raunu  U95.  Fort.  132.    11  Mod.  54.)   But  the  law 
never  intended  that  a  man  should  suffer  both  punishments  for  one 
conviction.      2  Ld.  Raym.  1196.     Poky  on   Convictions,  P.  lU. 
Ch.  1.  §  4.  1st  ed.  p.  185.,  and  note  /. 

By  5  G.  4f.  c.  18.  §  1.,  where  magistrates  have  power  of  issuing  On  coovicdoo* 


a  distress  warrant  for  a  penalty  or  forfeiture  on  conviction,  they  power  of  de- 
may  detain  offender  in  custody  till  the  return  of  the  diistress  ^^'^  tUl  !«• 
warrant,  unless  he  gives  security  to  appear,  &c. ;  but  if  it  appear  '"^^^tf**"* 


to  the  justice  that  the  offender  has  no  sufficient  goods  or  chattels, 
the  justice  may  commit  him  without  issuing  any  distress  warrant, 
the  same  as  if  nulla  bona  had  been  returned. 

By  §  2.,  in  cases  where  justices  are  empowered  to  issue  distress  Wberadiatnm 
warrants,  but  no  farther  remedy  is  provided  if  no  sufficient  goods  onlv  ii  euthor- 
or  chattels  can  be  found ;  whenever  it  shall  appear  to  such  justice  ^^»  ^^  ^  ^'^ 
that  sufficient  goods  and  chattels  are  not  to  be  found,  the  justice  ^^^  ^^ 
xnay  commit,  without  issuing  any  distress  warrant,  for  any  term  ji^m  m^^ 
not  exceeding  three  months,  unless  the  sum  adjudged  and  all  costs,  commit  for 
&c.  be  sooner  paid,  the  amount  of  such  costs,  &c.  to  be  specified  three  months. 
in  the  warrant  of  commitment.     See  Hutchinson  v.  Lowndes, 
4  B.ifA.  118.  saApost,  p.  167. 

By  %  4s,  whereas  the  recovery  of  penalty,  &c.  bv  distress  may  If  dutrau 
be  ruinous  or  injurious  to  the  offender  or  his  family,  the  justice  would  be  in- 
may,  if  such  consequences  are  likely  to  ensue,  commit  the  offender  jurioui,  justice 
immediately  on  nonpayment  of  the  penalty,  &c. ;  provided  Uiat  it  J^^^^ 
be  by  the  desire  gr  consent  in  writing  of  the  party  on  whose  iq  writing  oi 
property  the  penalty,  &c.  is  to  be  levied.  oflEender. 

II.  '^0  tofiat  place. 

By  Stat.  S  H.4t  c.  10.  all  felons  shall  be  committed  to  the  com-  5  H.  4.  c.  lo. 
mon  gaol,  and  not  elsewhere.  To  the  gaol. 

And  by  stat.  23  H.  8.  c.  2.  felons  shall  be  imprisoned  in  the  ss  H.  8.  c.  9. 
common  gaol,  which  shall  be  kept  by  the  sheriff.    Vide  12  HowMs 
Si.  Tri.  1376. 

By  6  O.  1.  c.  Id.  ^  2.  vagrants  and  other  criminals,  offenders^  Small  ofienden 
and  persons  charged  with  small  offences,  may  for  such  offences,  or  ^7  be  com- 
for  want  of  sureties,  be  committed  either  to  the  common  gaol  or  ""'^j^d  either  to 
house  of  correction,  as  the  justices  in  their  judgment  shafi  think  ^^J^qq""^  ^ 
proper. 

By  4  G.  4.  c.  64k  §  4.  the  justices  at  sessions  may  declare  and  Commitments 
make  order  to  what  class  of  prisoners  every  gaol,  house  of  correc-  "»«!» <wd€r  for 
tion,  or  any  part  thereof  shall  be  applicable,  with  notice,  Ac,  after  ««™«»*'®'"- 
which  such  class  of  prisoners  and  no  other  shall  be  committed  or 
detained  in  such  gaol,  house  of  correction,  Sec. ;  and  persons  not 
coming  within  the  class  so  appointed  may  be  removed ;  and  every 
such  gaol  or  house  of  correction  shall  be  deemed  the  legal  place 
of  coniEinement  of  persons  committed  pursuant  to  such  orders 
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By  Stat.  4  G.  4.  c.  64.  §  7.  (tit.  ($aol0,  $c.  §  xiv.  (a) )  idle  and 
disorderly  persons,  rogues  and  vagabonds,  incorrigible  rogues, 
and  other  vagrants,  shall  be  committed  to  some  house  of  correc- 
tion belonging  to  such  county,  &c.  or  place,  and  such  house  of 
correction  shall  be  deemed  the  only  legal  place  of  commitment  of 
any  such  person. 

Stat.  60  G.S.&  I  G.  4.  c.  14.,  after  reciting  that  "  whereas  the 
trial  of  capital  offences  before  justices  of  peace,  within  local  and 
exclusive  jurisdictions  not  being  counties,  may  be  attended  with 
inconvenience,  and  it  is  desirable  that  some  remedy  should  be  pro- 
vided for  the  same,''  enacts,  **  that  the  justices  of  the  peace  acting 
within  and  for  any  town,  liberty,  soke,  or  place,  not  being  a  county, 
but  having  an  exclusive  jurisdiction  for  the  trial  of  felonies  and 
misdemeanors  committed  within  the  same,  shall,  from  and  after 
the  passing  of  this  act  (28.  Feb.  1820),  have  full  power  within  their 
respective  limits,  at  their  discretion,  to  commit  any  person  duly 
charged  before  them,  or  any  of  them,  witli  any  capital  offisnce 
committed  within  such  limits,  to  the  gaol  of  the  county  within 
which  such  town,  liberty,  soke  or  place  shall  be  situated,  then  to 
be  tried  at  the  next  session  of  oyer  and  terminer  or  general  gaol 
delivery,  to  be  held  in  and  for  such  county,  in  the  same  manner 
as  if  such  offence  had  been  committed  within  any  other  part  of  the 
same  county,  and  as  if  such  person  had  been  committed  by  any 
other  justice  of  the  same  county,  not  being  within  such  limits.'' 

§  2.  *^  In  all  cases  where  any  justice  or  justices  of  the  peace, 
under  the  authority  of  this  'act,  shall  commit  any  person  to  the 
county  gaol,  it  shall  be  lawful  for  such  justice  or  justices,  and  he 
and  they  is  and  are  hereby  authorised  and  required  also  to  bind 
over  all  necessary  parties  and  witnesses  by  recognisance,  to  pro- 
secute and  give  evidence  against  such  offenders  at  the  next  ses- 
sions of  oyer  and  terminer  and  general  gaol  delivery,  and  to 
transmit  such  recognisance,  and  all  depositions  taken  before  him 
or  them  relating  to  the  charge,  to  the  clerk  of  the  crown,  clerk  of 
assize  and  other  proper  officer,  to  be  filed  in  the  court  of  oyer 
and  terminer  and  general  gaol  delivery  for  such  county,  to  the 
intent  that  the  same  may  be  used  or  put  in  force  by  the  judge  or 
judges  of  the  said  court,  as  he  or  they  shall  deem  proper,  accord- 
ing to  law." 

§  3.  "  In  all  cases  of  any  commitments  to  the  county  gaol,  under 
the  authority  of  this  act,  all  the  expenses  to  which  the  county 
may  be  put  by  reason  of  such  commitment,  together  with  all  such 
expenses  of  the  prosecution  and  witnesses  as  the  judge  shall  be 
pleased  to  allow  by  virtue  of  any  law  now  in  force,  shall  be  borne 
and  paid  by  the  said  town,  liberty,  soke,  or  place  witliin  which 
such  offence  shall  have  been  committed,  in  like  manner  and  to 
be  raised  by  the  same  means  whereby  such  expenses  would  have 
been  raised  and  paid,  if  the  offender  had  been  prosecuted  and 
tried  within  the  limits  of  such  exclusive  jurisdiction;  and  the 
judge  or  court  of  oyer  and  terminer  and  general  gaol  delivery 
shall  have  full  power  aud  authority  to  make  such  order  touching 
such  costs  and  expenses  as  such  judge  or  court  shall  deem 
proper ;  and  also  to  direct  by  whom  and  in  what  manner  such  ex- 
penses shall  in  the  first  instance  be  paid  and  borne,  and  in  what 
manner  the  same  shall  be  repaid  and  raised  within  the  limits  of 
such  exclusive  jurisdiction!  in  case  there  be  no  treasurer  or  other 
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officer  within  tbe  same,  who,  by  the  custom  and  usage  of  such 
place,  ought  to  pay  the  same  in  the  first  instance*"  See  the  new 
Stat.  4  &  5  ^.  4.  c.  26. 

Justices  may  commit  certain  offenders  to  the  stocks,  or  other  Siocki. 
custody,  by  particular  statutes* 

Generally,  if  a  man  commit  felony  in  one  county,  and  be  ar*   Diflcrtnt 
rested  for  the  same  in  another  county,  he  shall  be  conunitted  to  c<>^^* 
gaol  in  that  county  where  he  is  taken.    Dalt,  e.  170.  p.  409. 

Yet,  if  he  escape,  and  be  taken  on  fresh  suit  in  another  county,, 
be  may  be  carried  back  to  the  county  where  he  was  first  taken. 
2>a£r.  e.  170.  p.  409. 

Also  by  Stat.  24  G.  2.  c.  55.  ^  1.,  if  a  person  is  apprehended  S4  6.2.  c  55. 
upon  a  warrant  indorsed  in  another  county,  for  an  offence  not 
bailable,  or  if  he  shall  not  there  find  bail,  he  shall  be  carried  back 
into  the  first  county,  and  there  be  dealt  with  according  to  law. 
See  this  act  at  length,  post,  tit.  Qfflananta.  See  also  stat.  15  G.  2, 
c.  24.  anie^  $  i.  p.  163. 

III.  %fft  jForm  00  tBe  Committttrnt. 

It  must  be  in  writing,  either  in  the  name  of  the  king,  and  only  InwhowiiMBe. 
tested  by  the  person  who  makes  it,  or  it  may  be  made  by  such 
person  in  his  own  name,  expressing  his  office  or  authority,  and 
must  be  directed  to  the  gaoler  or  keeper  of  the  prison,  and  must 
be  under  hand  and  seal.     2  Haw*  c.  16.  §  IS. 

Tbe  commitments  mentioned  in  2  Hato,  c.  16.  §  IS.  mean  com- 
mitments to  the  custody  of  sheriffs,  gaolers,  &c. ;  but  a  magistrate 
may  hy  parol  order  an  offender  to  be  detained  in  custody  until 
he  can  make  out  his  warrant  of  commitment.  SiUl  v.  Wallsj 
7  £ast,53S.  (a) 

So  a  magistrate,  in  the  case  of  a  breach  of  the  peace  within  his 
▼iew,  may  instantly  order  the  offender  to  be  taken  into  custody. 
Per  Cur.  S.  C 

A  commitment  by  a  court  of  record  need  not  be  under  seal,  OmimiciDjai 
as  the  record  itself,  or  a  memorial    of  it,  will  be  sufficient.  ^J^^^^ 
2  Hfl/e,  583,584.  '~"*' 

Where  13  G.  3.  c.80.  authorised  the  justice  to  issue  a  distress  Order  to  drtsin 
warrant,  on  nonpayment  of  a  penalty  on  conviction,  and  to  order  SLj^"* 
the  offender  to  be  detained  in  custody,  unless  he  give  sufficient  byparorgood. 
security  for  his  appearance  till  the  return  of  the  distress  warrant, 
it  was  held  that  the  order  to  detain  in  custody  might  be  by  parol. 
Still  T.  Walls  afid  another^  7  E.R.  533. 

It  is  fit  to  mention  the  name  of  the  justice,  and  his  authority,  in 
the  beginning  of  the  mittimus,  though  not  always  necessary ;  for 
the  seal  and  subscription  of  the  justice  to  the  mittimus  is  suffi- 
cient warrant  to  the  gaoler ;  for  it  may  be  supplied  by  averment, 
that  it  was  done  by  the  justice.    2  Hale,  122. 

It  ought  also  to  mention  the  time  and  place  at  which  it  is  made. 
2  Haw.  c.  16.  §  13. 

It  should  contain  the  name  and  surname  of  the  party  committed,   1^®  Pf^'* 
if  known;  if  not  known,  then  it  may  be  sufficient  to  describe  the  »«»•> i^l^nown. 
person  by  his  age,  stature,  complexion,  colour  of  his  hair,  and  the 
like,  and  to  add,  that  he  refuseth  to  tell  his  name.    1  Hale,  577. 


(a)  Ace.  Hutchimon  ▼.  Lowndei,  4  P.  4"  -^*  US* 
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Oatb. 
Cause. 


Tbe  nature  of 
the  felony. 


TVeaaon,  ge- 
nerallj. 


Not  the  same 
Bb^ctnese,  as  in 
an  indictment. 


Need  not  sUte 
the  offence  to 
have  been  done 
«•  feloniouil  J 


t> 


Tberemavbes 
fresh  ▼alia  d^ 
tainer  after  a 
bad  oommiu 
ment. 

And  see  R. 
T.  Marks, /los^ 
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It  is  safe,  but  not  absolutely  necessary,  to  set  forth  that  the 
party  is  charged  upon  oath,    2  //atv.  c.  17*  ^17. 

It  ought  to  contain  the  cause,  as  for  treason,  or  felony,  or 
suspicion  thereof:  otherwise,  if  it  contain  no  cause  at  all,  if  the 
prisoner  escape  it  is  no  offence  at  all ;  whereas,  if  the  mittimus 
contained  the  cause,  the  escape  were  treason  or  felony,  though 
he  were  not  guilty  of  the  offence;  and  therefore  for  the  king's 
benefit,  and  that  the  prisoner  may  be  the  more  safely  kept,  the 
mittimus  ought  to  contain  the  cause.    2  Inst.  52. 

And  hereupon  it  appeareth  that  a  warrant  or  mittimus,  "  to 
anstoer  to  suck  things  as  shall  be  objected  against  him,'  is  utterly 
against  law.    2  Inst,  591. 

Also  it  ought  to  contain  the  certainty  of  the  cause ;  and  there- 
fore, if  it  be  for  felony,  it  ought  not  to  be  generally  for  felony,  but 
it  must  contain  the  special  nature  of  the  felony,  briefly;  as  for 
felony  y^r  Hie  death  ofJ^  5.,  or  for  burglary  in  oreaking  the  house 
of  J.  <S. ,'  and  the  reason  is,  because  it  may  appear  to  the  judges 
of  the  K,  B.,  upon  an  habeas  corpus^  whether  it  be  felony  or  not. 
2  Hale,  122. 

In  Dr.  GroenveU^B  case,  it  was  resolved,  **  that  the  cause  of 
commitment  ought  to  be  certain,  to  the  end  that  the  party  may 
know  for  what  he  suffers,  and  how  he  may  regain  bis  liberty. 
1  Ld.Raym,  21S. 

But  a  commitment  for  treasonable  practices  is  legal.  S.  v.  D^s- 
pard,  7  T.  R.  736. 

And  commitments  for  high  treason  in  general  are  good.  2  Hato* 
c.  16.  5  16. 

Even  in  cases  of  felony,  the  want  of  the  certainty  of  the  cause 
seems  not  to  make  the  commitment  absolutely  void,  so  as  to  sub- 
ject the  eaoler  to  a  false  imprisonment ;  but  it  lies  in  averment  to 
excuse  the  gaoler  or  officer,  that  the  matter  was  for  felony. 
1  Haky  58f. 

A  commitment  need  not  be  drawn  with  the  same  precision  as  an 
indictment;  but  if  the  facts  stated  therein  do  not  amount  to 
fblony,  the  prisoner  will  be  entitled  to  be  bailed.  R,  v.  Remnant^ 
5  r-/M69. 

And  although  it  is  not  necessary  to  state,  in  a  warrant  of  com- 
mitment on  a  charge  of  felony,  that  the  act  was  done  "  feloni- 
ously ,y  yet  unless  it  sufficiently  appears  on  the  facts  stated  in  the 
commitment  to  be  in  law  a  felony,  the  judges  of  the  court  of  K.  B. 
ore  bound  to  bail  the  defendant.     R.  v.  Judd,  2  T.  R.  255. 

Rex  V.  James  Gordon,  M.  1777,  I  B.SfA.  572.  (n.)  James  Gor- 
don was  committed  to  New  Prison,  ClerkewmdU  till  the  next 
general  sessions,  for  assaulting  a  custom-house  officer's  assistant 
in  execution  of  his  duty.  Motion  for  a  habeas  corpus,  because  the 
Stat.  IS  &  14  Car.2»  c.  11.  directs  that  such  offender  shall  be  com- 
mitted, without  bail,  till  the  next  quarter  sessions.  Writ  granted. 
Afterwards,  the  defendant  being  brought  up,  the  keeper  of  New 
Prison  returned  the  warrant  of  commitment,  which  appeared  to 
be  to  the  general  sessions :  but  he  also  returned  a  warrant  of  de- 
tainer for  the  same  offence,  issued  the  day  before  he  was  brought 
up,  by  the  same  justice,  which  was  till  the  next  quarter  sessions. 
The  defendant,  therefore,  was  remanded  without  opposition,  the 
warrant  of  detainer  being  strictly  regular. 
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If  a  man  be  committed  for  nonpayment  of  two  muidb,  one  of  FortwowiiM* 
which  is  not  due,  the  warrant  of  commitment  is  bad  for  the  whole.  ^°*  ^*^  hciiig 
Ex  parte  Addis,  M.  1822,  I  B.  Sf  C.  90.  *>"*»  •**^ 

AJso  a  warrant  of  commitment  in  execution  after  a  conviction   0°  conyictioii, 
most  show  before  whom  the  conviction  was,  as  likewise  the  au-  ""*  '^^ 
thority  of  the  person  committing.     R.  v.  York,  5  Burr.  2684.  '^  ^^"'^ 

Though  the  commitment  need  not  state  the  conviction  in  a 
predse  or  technical  form,  yet  it  must  show  that  the  party  has 
beea  convicted  of  some  specific  offence,  and  by  a  person  having 
competent  authority. 

Thus,  where  there  had  been  a  previous  regular  conviction  on  Specific  oflenc* 
3  G.^  c  14.  for  fishing  in  a  private  fishery,  but  the  commitment  ""^  ^  "tated. 
omitted  to  state  that  the  offence  was  committed  **  in  an  inclosed 
ground:'*  held  to  be  bad,  and  that  the  justice  was  liable  in  an 
action  for  false  imprisonment.     fVickes  v.  Clutterbucky  2B.  483. 

Rex  V.  Everedy  Cald.  26.  Two  justices  committed  Robert  Not  to  be  in  U» 
CoUehoUf  an  apprentice,  for  running  away  from  bis  master.  An  "*^"*»cUYe. 
objection  was  taken  to  the  Jbrm  of  the  commitment,  for  the 
uncertainty  thereof,  which  ran  thus :  **  As  an  apprentice  or  servant, 
for  disobeying  his  indentures  or  articles."  Ld.  Mansfield  said, 
that  the  objection  to  the  warrant  of  commitment,  as  running  in 
the  disjunctive,  must  undoubtedly  prevail.  The  counsel  for  the 
prosecution  consented  to  the  prisoner's  discharge. 

It  must  have  an  apt  conclusion;  as,  if  it  be  for  felony,  to  detain  Aptconclnaon. 
him  till  he  be  thence  delivered  by  law,  or  by  order  of  law,  or  by 
due  course  of  law.     2  Hale,  123.  2  Ham.  c.*16.  §  18. 

But  when  a  man  is  committed  for  contumacy  in  refusine  to  do  Where  m  s 
something  which  he  ought  to  do,  the  conclusion  ought  to  be  cnmiMi,  or  for 
"  until  he  comply,  and  perform  the  thing  required;"  for  he  is  *^^**"'^y* 
entitled  to  be  dischargea  immediately  upon  the  performance  of 
his  duty.     If,  therefore,  an  overseer  of  the  poor  be  committed  for 
refusing  to  account,  the  warrant  of  commitment  must  conclude, 
'*  there  to  remain  until  he  shall  account."     Cartk.  152. 

The  true  distinction  is,  that,  where  a  man  is  committed  for  any  Where  for  an 
crime,  either  at  common  law  or  created  by  act  of  parliament,  for  *f?"f*'  punish- 
which  he  is  punishable  by  indictment,  there  he  is  to  be  committed  ^nu  or  u  de" 
till  discharged  by  due  course  of  lato :  but,  when  it  is  in  pursuance  special  au- 
of  a  special  authority,  the  terms  of  the  commitment  must  be  spe-  thoritj  only, 
cial,  and  exactly  pursue  that  authority.     Nash's  case,  H.  12  G.3. 
2  Black.  Rep.  806. 

But  in  a  recent  case,  where  a  parish  collector  of  the  rates  was  Goff*s  case, 
committed  to  the  county  gaol  by  warrant  of  two  justices,  upon  Commitment  of 
complaint "  for  that  he,  havmg  been  duly  appointed  collector  of  the  SJIT'^  SEu  ' 
rates  for  the  parish  o£  Richmond,  pursuant  to  stat.  25  G.  3.  <;.41.,  account,  and  to 
refused  to  account  and  pay  over  the  monies  collected  by  him  by  be  detained  till 
▼irtue  of  the  act  to  W.  S.,  the  person  duly  authorised  to  receive  discharged  by 
them ;"  and  the  justices  adjudged  that  he  should  be  committed  to  due  ^^^  ^ 
the  gaol,  there  to  remain  without  bail  or  mainprize,  until  he  should  '^^ »  ^^^' 
have  made  a  true  and  fair  account,  and  until  such  money,  as  upon 
the  said  account  should  appear  to  be  remaining  in  his  hands,  should 
be  paid  by  him  or  his  sureties  to  W.  S.,  and  they  reouired  the 
keeper  of  the  gaol  to  receive  and  safely  keep  him  **  until  he  should 
be  discharged  by  due  course  of  lata/*  it  was  contended  that  the 
warrant  was  void ;  a  habeas  corpus  having  been  obtained,  and  the 
prisoner  brought  up  under  it  (after  argument),  Ld.  EUenborough 
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Adjudication 
and  commit- 
ment  varying 
from  convic- 
tion,  bad 


A  commitment 
for  a  contempt, 
being  a  commit- 
ment for  punish- 
ment, nvutt  be 
for  a  time  oer- 
iain,  and  con- 
lequentlj  a 
commitment  for 
a  contempt  till 
the  defendant  is 
discharged  by 
due  courw  of 
law,  it  bad. 


(JTommitment  {Form  of.)         [Criminal 

C.  J.  said,  **  If  there  was  any  uncertainty  on  the  face  of  the  com- 
mitment, I  should  have  agreed  with  the  argument.  But  coupling 
the  premises  with  the  conclusion^  is  it  not  m  effect  the  same  as  if 
the  warrant  had  directed  the  gaoler  to  detain  the  party  until  he 
had  accounted  ?  We  must  read  the  warrant  as  if  the  magistrates 
had  in  the  conclusion  recited  over  again  the  adjudication.*'  Le 
Blanc  J.  said,  "  Some  precise  authority  ought  to  be  shown  to  justify 
the  court  in  adopting  the  objection  made  to  this  warrant.  When 
the  party  has  accounted  and  paid  over  the  money,  he  will  be  en- 
titled to  be  discharged  by  due  course  of  law."  The  prisoner  re- 
manded.    Gqff^s  case,  M.  55  G.S.  3  Af.^f  S.  203. 

Where  a  conviction  of  an  overseer,  under  stat.  17  G.  2.  c.  38. 
was  for  not  delivering  over  to  the  succeeding  overseers  "  a  cer- 
tain book,  belonging  to  the  parish,  called  The  Bastardt^  Ledger,** 
and  the  adjudication  and  warrant  of  commitment  thereon  was, 
*'  until  he  shall  have  yielded  up  all  and  every  the  books  coficem* 
ing,  &c.;"  the  court  of  K.  B.  held  that  both  the  adjudication  in 
respect  to  the  imprisonment,  and  the  commitment  made  in  pursu- 
ance thereof,  were  in  that  particular  a  clear  excess  of  jurisdiction, 
and  the  imprisonment  thereunder  a  trespass  in  the  committing 
magistrates,  for  which  the  action  was  maintainable,  the  warrant 
being  void  in  toto.  Groome  v.  Forrester,  5  M.  4r  S.  314.  See  the 
case  more  fully  stated,  tit.  I^oot  (Overseers),  §  iv.(l.) 

B,ex  v.  James^  T*  S  G'^.5  B.i^  A.  894.  Campbell,  on  a  former 
day,  moved  for  a  writ  of  habeas  corpus  to  the  keeper  of  the  gaol 
for  the  county  of  Caermarthen,  to  oring  up  the  body  of  the  de- 
fendant, on  the  ground  that  he  had  been  illegally  committed 
by  two  justices  of  the  peace,  for  contempt,  under  the  follow- 
ing warrant  of  two  justices :  "  Receive  into  your  custody  the  body 
of  Thomas  James,  sent  by  us  and  charged  by  us,  upon  view,  for 
insulting  behaviour  towaros  us,  by  telling  us  that  we  were  biassed 
and  prejudiced  in  our  conduct  towards  him  as  magistrates,  in 
the  due  execution  of  our  office  as  magistrates  of  the  county  of 
Caermarfhen,  and  Iceep  him  in  custody  until  he  shall  be  dis- 
charged by  due  course  of  law."  He  contended,  first,  that 
justices  of  the  peace,  not  sitting  in  a  court  of  sessions,  had  no 
power  to  commit  for  a  contempt ;  and,  secondly,  upon  the 
facts  disclosed  in  his  affidavit,  that  the  defendant  had  not  been 
guilty  of  any  contempt  for  which  he  could  lawfully  be  committed. 
In  addition  to  these  objections,  there  was  a  third,  which  appeared 
upon  the  face  of  the  warrant.  For,  at  all  events,  as  this  was  a  com- 
mitment for  punishment,  it  ought  to  have  been  for  a  time  certain ; 
and  as  there  was  no  course  of  law  by  which  the  defendant  could 
be  discharged,  such  a  commitment,  if  valid,  amounted  to  perpetual 
imprisonment.  Abbott  C.  J.  (without  giving  any  opinion  upon  the 
power  of  a  justice  of  peace  to  commit  for  a  contempt).  This  war* 
rant  appears  to  us  to  be  bad,  for  not  committing  for  a  time  cer- 
tain. Take  the  writ.  The  defendant  being  now  brought  up 
under  the  habeas  corpus,  Campbell  moved  that  he  might  be  dis- 
charged. Taunton  appeared  for  the  magistrates,  and  stated  that 
he  had  affidavits  of  the  facts  of  the  case,  to  show  the  nature  of  the 
contempt,  and  that  he  meant  to  contend,  that  the  magistrates 
were  justified  in  committing  for  a  contempt. —  Abbott  C.  J.    Sup- 

Eosing  a  contempt  had  been  committed,  and  the  magistrates  to 
ave  had  power  to  commit  for  the  contempt,  can  you  contend  that 
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a  commitment  in  this  form  is  valid  ?  Taunton  admitted,  that  he 
could  not  support  the  validity  of  the  warrant.  Defendant  dis- 
charged, (a)    See  tit.  lumkra. 

It  is  to  be  observed  that  there  is  a  distinction  between  commit-  Commitment 

meats  for  safe  custody,  and  commitments  in  execution  for  punish-  f<^—fe  custody 

ment,  because,  with  respect  to  the  former,  although  they  are  ^^'^''^t  Ivom 

irregular,  yet  the  prisoner  will  not  be  entitled  to  his  discharge  if  Hccutimr'^ 
sufficient  appears  to  warrant  his  being  detained  or  bailed. 

If  the  conclusion  be  irregular,  it  doth  not  seem  to  make  the  If*uflicicnt 

wsnant  void,  but  the  law  will  reject  that  which  is  surplusage,  and  '°'^  '^ST'' 

the  rest  shall  stand ;  so  that,  if  the  matter  appear  to  be  such,  for  ^^J^l^^  ^i^. 

which  be  is  to  remain  in  custody,  or  be  bailed,  he  shall  be  bailed  bt  njcctcd. 
or  committed  as  the  case  requires,  and  not  discharged,  but  the 
wrong  conclusion  shall  be  rejected.    1   HaUf  584. 

Bat  though  a  warrant  of  commitment  for  felony  be  informal,  yet,  Prisoner,  on 

if  the  corpus  delicti  appear  in  the  depositions  returned  to  the  ^.^*^*®  ^^ 

court,  they  will  not  bail,  but  will  remand  the  prisoner.    The  ^rcusiodT 

defective  commitment  was  in  this  case  altered,  to  prevent  the  maj  be  n. 

prisoner   thus   remanded    from   renewing    the  same  application  mended,  if  the 

to  another  court  or  judge.      R.  v.  Marks  and  others^  S  Easif  depositions 

157.  "f^V  «''y** 

\?here  an  insane  person  was  committed  under  39  &  40  6.  3.  T^. 

£■•  94.  $  3.,  as  being  a  dangerous  person  likelv  to  be  guilty  of  an  ^^^^^^ 

assault,  the  commitment  was  held  sufficient,  although  it  omitted  to  39 1^  40  g.  s.^ 

state  the  nam^  of  the  individual  likely  to  be  assaulted,  or  that  notinei^. 

evidence  was  taken  on  oath,  as  it  was  not  considered  a  commit-  cation, 
meat  in  execution,  and  therefore  not  to  be  construed  with  the  same 
strictness.    R.  v.  Gourlay,  7  B.  Sf  C.  669- 

Where  a  statute  appoints  imprisonment,  but  limits  no  time  how  Where  no  time 

ion^,  in  such  case  the  prisoner  must  remain  at  the  discretion  of  the  1*  limited, 
court.    Dalt.  c.  170.  p.  410. 

It  must  be  under  seal ;  without  this,  the  commitment  is  unlawful,  Seel  neccsMrx. 
the  gaoler  is  liable  to  false  imprisonment,  and  the  wilful  escape  by 
the  gaoler,  or  breach  of  prison  by  the  felon,  makes  no  felony. 

1  Hale,  583. 

By  $  73.  of  7  &  8  G.  4.  c.  29.  (the  Larceny  Act),  it  is  enacted  As  to  commit- 
that  no  warrant  of  commitment  on  a  conviction  under  that  act,  Tit^G^^^'sg. 
shall  be  held  void  by  reason  of  any  defect  therein,  provided  it  be 
therein  alleged  that  the  party  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same. 

A  similar  enactment  is  made  by  §  39.  of  7  &  8  G.  4.  c.  3a  ^*«G.4.csa 
(the  act  against  malicious  injuries  to  property). 

And  also  by  $  36.  of  9  G.  4.  c.  31.  (the  act  relating  to  offences  ^  G-  **•  c.  31. 
against  the  person). 

And  also  by  1  &  2  fF.  4.  c.  32.  §  45.  (the  Game  Act.) 

[For  the  commitment  of  a  rogue  and  vagabond,  see  tit.  (Qa-  1  &  s  W.  4. 

Qiant.] 


38. 


(a)  See  S  Hawk,  c  1.  §  16.  Hex  v.  Datbyy  3  Mod.  189.  Beg.  ▼.  WrishUon^ 
2  StJk.  698.  Bex  v.  BeveU  1  Sir,  420.  Petit  r.  Addmgjtofh  Peake'i  JV.  P,  62. 
Ma^hew  ▼.  lAckCf  7  Taunt.  68.  ButheCt  cose,  yaugk.  13S.  Bex  ▼.  Clement^ 
AB.i  A.  218. 
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IV.  CBargess  of  tfft  Commtttmnn 

s  J.  1.  c.  10.  Bj  Stat.  3  «/•  1.  c.  10.  §  1.  every  person  who  shall  be  committed 

Chargei  to  be  to  the  common  or  usual  gaol,  within  any  county  or  liberty,  by  any 
paidbyUieof-  justice  of  the  peace,  for  any  offence  or  misdemeanor,  the  said 
fender,  if  able.     pgrgQu  gQ  jq  ^g  committed,  having  means  or  ability  thereunto, 

shall  bear  his  own  reasonable  charges  for  so  conveying  or  send- 
ing him  to  the  said  gaol,  and  the  charges  also  of  such  as  shall  be 
appointed  to  guard  him  to  such  gaol,  and  shall  so  guard  him 
thither  :  and  if  any  such  person  so  to  be  committed  shall  refuse 
at  the  time  of  his  commitment  and  sending  to  the  said  gaol  to 
defray  the  said  charges,  or  shall  not  then  pay  or  bear  the  same, 
then  such  justice  shall  and  may,  by  writing  under  his  hand  and 
seal,  give  warrant  (post^  p.  176.)  to  the  constable  of  the  hundred, 
or  constable  of  the  township,  where  such  person  shall  be  dwelling 
and  inhabit,  or  from  whence  he  shall  be  committed,  or  where  he 
shall  have  any  goods  within  the  county  or  liberty,  to  sell  such  and 
so  much  of  the  goods  and  chattels  of  the  said  person  so  lo  be 
committed,  as  by  the  discretion  of  the  said  justice  shall  satisfy 
and  pay  the  charges  of  such  his  conveying  and  sending  to  the 
said  gaol,  the  appraisement  to  be  made  by  four  of  the  honest 
inhabitants  of  the  parish  where  such  goods  shall  be ;  the  over- 
plus to  be  delivered  to  the  party  to  whom  the  said  goods  shall 
belong. 
27  G.  8.  c.  3.  And  by  stat.  27  G.  2.  c.  3.,  afler  reciting  stat.  3  «/•  U  c.  10.,  and 
If  not  able,  to  that  whereas  ''  the  taxing  the  parish  where  such  offender  was 
he  paid  out  of  taken  to  pay  such  charges  is  a  great  discouragement  to  parishes 
the  county  ra  .  ^^  ^^j^^  offenders ;  and  it  is  also  found  by  experience  to  be  very 

difficult  to  make  a  rate  on  the  inhabitants  to  raise  such  tax, 
whereby  constables  and  others  are  oflen  kept  out  of  their  money 
by  them  advanced  for  the  service  of  tlie  public,  and  sometimes 
lose  the  same,  to  their  very  great  injury  and  vexation;'*  for  remedy 
whereof,  it  is  enacted,  $  1.,  **  that  from  and  after  the  24th  day  of 
June  1754,  when  any  person  not  having  goods  or  money  within 
the  county  where  he  is  taken  sufficient  to  bear  the  charges  of 
himself,  and  of  those  who  convey  him,  is  committed  to  gaol  or  the 
house  of  correction,  by  warrant  from  any  justice  or  justices  of  the 
peace,  then,  on  application  by  any  constable  or  other  officer  who 
conveyed  him,  to  any  justice  of  the  peace  for  the  same  county  or 
place,  [such  justice]  *<  shall  upon  oath  examine  into  and  ascer- 
tain the  reasonable  expenses  to  be  allowed  such  constable  or  other 
officer,  and  shall  forthwith,  without  fee  or  reward,  by  warrant 
under  his  hand  and  seal,  order  the  treasurer  of  the  county  or  place 
to  pay  the  same,  which  the  said  treasurer  is  hereby  required  to 
do,  as  soon  as  he  receives  such  warrant :  and  any  sum  so  paid 
shall  be  allowed  in  his  accounts.*' 
Except  in  Aftd-  §  4«  But  in  Middlesex  the  same  shall  be  paid  by  the  overseers 
die$e*.  of  the  poor  of  the  parish  where  the  person  was  apprehended. 

Deserter.  A  justice  before  whom  a  deserter  is  brought  and  committed  to 

the  county  gaol,  may,  under  the  authority  of  these  statutes,  if  the 
deserter  be  unable  to  bear  the  charges  himself,  direct  the  expenses 
of  conveying  him  thither  to  be  paidby  the  treasurer  of  the  county, 
to  the  constable  of  the  parish  who  found  and  apprehended  him 
in  the  parish,  and  conveyed  him  to  the  gaol.  R.  v.  Pierce, 
SM.Sf  S.  62. 
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V.  0aolet  0Ban  tfcetfie  t&e  larftfaner^ 

But  if  a  man  be  committed  for  felonj,  and  the  gaoler  will  not  Gaoler  refiuing 
yccerre  h:in,  the  constable  must  bring  him  back  to  the  town  where  *oj*^^^^ 
^e  was  taken ;  and  that  town  shall  be  charged  with  the  keeping  of  P"'*''^* 
Yum  until  the  next  gaol  delivery ;  or  the  person  that  arrested  him 
maj  in  such  case  keep  the  prisoner  in  his  own  house^  as  it  seemeth. 
Dolt,  c  17a  p.  410. 

Bat  in  other  cases  it  seems,  that  regularly  no  one  can  justify  Pritoncraumot 
detaining  a  prisoner  in  custody  out  of  the  common  gaol,  unless  ^."2|!^  ^  ^^ 
there  be  some  particular  reason  for  so  doing ;  as,  if  the  party  be  f^^ioi.*'**'^* 
ao  dangerously  sick  that  it  would  apparently  hazard  his  life  to  send 
faim  to  the  gaol,  or  there  be  evident  danger  of  a  rescous  from  rebels, 
or  the  like.     2  Haxv.  c.  16.  §  9. 

VL  ^1^  eaoler  {(Sail  ttttifp  tfft  €i^mmimtm. 

By  Stat.  3  //•  7.  c,  S.  the  sheriff  or  gaoler  shall  certify  the  com-  s  H.  7.  c«  3. 
mitment  to  the  next  gaol  delivery. 

VII.  Commintiem  M0(j^ai:8eti. 

It  seems  that  a  person  legally  committed  for  a  crime  certainly  Priwmr,  in 
appearing  to  have  been  done  by  some  one  or  other  cannot  be  ^'^^  <^.  ^ 
lawfully  discharged  by  any  one  but  the  king,  till  he  be  acquitted  "^J^  u!^ 
on  lus  trial,  or  have  an  ignoramus  found  by  the  grand  jury,  or  ii,diSi«nt."* 
none  to  prosecute  him  on  a  proclamation  for  that  purpose  by  the 
justices  of  gaol  delivery.     But  if  a  person  be  committed  on  a  bare 
su^/don,  without  an  indictment,  for  a  supposed  crime,  where 
afterwards  it  appears  that  there  was  none,  as  for  the  murder  of  a 
person  thought  to  be  dead,  who  afterwards  is  found  to  be  alive, 
It  hath  been  nolden,  that  he  may  be  safely  dismissed  without  any 
further  proceeding,  so  that  he  who  suffers  him  to  escape  is  pro- 
perly punishable  only  as  an  accessary  to  his  supposed  offence ;  and 
It  is  impossible  that  there  should  be  an  accessaiy  where  there  can 
be  no  principal,  and  it  would  be  hard  to  punish  one  for  a  contempt 
in  disregarding  a  commitment  founded  on  a  suspicion,  appear- 
ing in  so  uncontested  a  manner  to  be  groundless.    2  Hato,  c.  16. 
§§  22,  23. 

Mittimus  for  Felony. 

County  1  I  P.  esquire,  &c.  one  of  the  Justices  of  our  lord  the 
■  J      *  king  assigned  to  keep  the  peace  in  the  said  county^ 

and  also  to  hear  and  determine  divers  JelonieSf  trespasses 9  and  other 
misdemeanors  in  the  said  county  committed  ;  To  the  keeper  of  the 
gaol  of  our  said  lord  the  king  at  ■  in  the  said  county ,  or  to  his 

deputy  there,  and  to  each  of  them,  greeting  :  JVhereas  A.  O.  late 
of-  in  the  said  county,  labourer,  hath  been  arrested  by  the 

constable  of ,  in  the  said  county,  for  suspicion  of  a  felony  by 

him,  as  it  is  said,  committed,  in  stealing  a  black  mare,  of  the  value  of 
40s.  the  property  of  h.V.  of  ■  in  the  said  county,  yeoman  ; 

Therefore  on  the  behalf  of  our  said  lord  the  king,  I  command  you 
and  each  of  you,  that  you  or  one  of  you  receive  the  said  A.  O.  tnto 
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your  custody  in  the  said  gaol,  there  to  remain  till  he  be  delivered 
from  your  custody  by  the  Uiw  and  custom  ^England.     Given  under 

my  hand  and  seal,  at in  the  said  county,  the  ■  day  of 

,  in  the  year  of  the  reign  of  our  said  lord . 

J.  P.    (L.  S.) 

Another. 

County  of  1  T    P.  esquire,  &c.     To  the  keeper  of  the  common  gaol 

— — — .  y      *     at in  the  said  county,   or  to  his  deputy 

there  ;  These  are  in  his  majesty's  name  to  charge  and  command  you 
that  you  receive  into  your  said  gaol  the  body  of  A.  O.  late  of 

in  the  said  county,  yeoman,  taken  by  A.  C.  constable  of in 

the  said  county,  and  by  him  brought  before  me  for  suspicion  of 

folony,  that  is  to  say,  Jor  stealing .    And  that  you  safely 

keep  the  said  A.  O.  in  your  said  gaol,  until  the  next  general  gaol 
delivery  for  the  said  county  [if  he  be  not  bailable,  or,  if  bailable, 
then  thus],  until  he  shall  thence  be  delivered  by  due  course  of  law. 
And  herein  foil  you  not,  Sfc*     Given,  S^c* 

J.  P.  (L.  S.) 

Another. 

County  of  IT    P.    esquire,    &c.      To    the  keeper    of     ■ 

.  J      *    /  send  on  herevoithal  the  body  of  A.  O.  late  of 

■  in  the   said  county,   labourer,   brought   before   me  this 

present  day,  and  charged  upon  the  oath  of  A.  B.  of in 

the  said  county,  ,  with  the  folonious  taking  and  carrying 

away  forty  sheep,  the  property  of'  ,  which  also  he  hath  con- 

fossed  upon  his  examination  before  me  [by  which  he  is  not  bailable]  : 
Therefore  these  are  on  the  behalf  of  our  said  lord  the  king  to  com- 
mana  you  that  immediately  you  receive  the  said  A.  O.,  and  him 
safely  keep  in  your  said  gaol  until  he  be  thence  delivered  by  the 
due  order  of  law.  Hereof  foil  you  not,  as  you  will  answer  for 
your  contempt  at  your  peril.  Given  under  my  hand  and  seal 
at  ,  Sfc, 

J.  P.    (L.  S.) 

Or  thus,  in  the  King's  Name. 

County  of  1  ^^ILLIAM  the  Fourth,  by  the  ^ace  of  God,  of  the 
——.J  United  Kingdom  of  Great  Britain  and  Ireland 

king,  defender  of  thefoith.     To  the  keeper  of  our  gaol  at 

in  our  said  county  of or  to  his  deputy,  greeting:   Whereas 

A.  O.  late  of  in  our  said  county,  yeoman,  is  arrested  for 

suspicion  of  folony,  by  him,  as  it  is  said,  committed,  infoloniously 

taking  ana  carrying  away  — —  of  the  value  of ,  the 

propeiiy    of .     fVe  therefore  command   you  and    each 

of  you,  that  you  receive  him  the  said  A.  O.  into  your  custody  in 
our  said  gaol,  or  that  one  of  you  do  receive  hinh  there  to  remain 
till  he  be  delivered  from  your  custody,  according  to  the  law  of  our 
kingdom  of  England.  fVitness  J.  r.  esquire,  one  of  the  justices 
assigned  to  keep  the  peace  in  our  said  county,  and  also  to  hear  and 
determine  divers  folonies,  trespasses,  and  other  misdemeanors  in  our 
said  county  committed,  at  ■  in  the  said  county,  the  — ^«— 

day  of>  in  the ,year  of  our  reign, 

J.  P.    (L.  S.) 
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Form  of  a  Warrant  of  Commitment  in  general. 

Couotj  ofl  J,  P-  esquire f  one  of  the  jusiice$  of  our  lord  the 
■  J      *     ^^g*  assigned  to  keep  the  peace  toithin  the  said 

county*     To  the  constable  of in  the  said  county ^  and  to 

the  keeper  o/"— — —  at in  the  said  county. 

These  are  to  command  you  the  said  constable^  in  his  majesty* s 
name^  Jbrthvoith  to  convey  and  deliver  into  the  custody  of  the  said 

keeper  of  the  said the  body  of  A,  O.  charged  upon  the 

oath  of  A.'P.  of  in  the  said  county 9  • ,  before  me^ 

with    [here  specify  the  offence].     And  you  the  said  keeper  are 
hereby  required  to  receive  the  said  A.  O.  into  your  custody  in  the  « 

•»  and  him  there  safely  to  keep  [here  set  forth  the  time], 


or  until  he  shall  be  thence  delivered  by  due  course  of  law.     Herein 
Jail  you  not*     Given  under  my  hand  and  seal  the  — — .—  day 

of 9  in  the  year  of  the  reign  of  his  said  majesty 

king  William  the  Fourth. 

J.P.  (L.&) 

Form  of  Commitment  of  a  Person  for  further  Examination* 

Count  J  of  1  T    P.  es^irCf  one  of  the  justices  of  our  lord  the  king^ 
»  J  assigned  to  keep  the  peace  mthin  the  said  county  f 

To  the  constable  of  in  the  said  county^  and  to  the  keeper  of 

the  common  gaol  at  ■  in  the  said  county. 

These  are  to  comtnand  you  the  said  constable^  in  his  said  majesty's 
nameyjbrthwith  to  convey  and  deliver  into  the  custody  of  the  said 
keeper  of  the  said  common  gaol,  the  body  of  A.  O.9  charged  this  day 
before  me,  the  said  justice,  on  the  oath  of  A,  h,  on  suspicion  of  having 
in  the  night  of  the  day  of  instant,  at  the  parish  of 

—  in  the  said  county,  burglariously  broken  and  entered  the 
dwelling-house  of  the  said  A,  L  [or,  as  the  case  may  be],  but  in- 
asmuch as  A.  W.,  a  material  and  necessary  witness  against  the  said 
A.  O.ybr  the  burglary  andjelony  aforesaid,  resides  at  Chester  [or, 

as  the  case  may  be],  a  distance  of miles  from  the  said 

dwelling-house  of  the  said  A.  I.  [or,  as  the  case  may  be],  and  he 
the  said  A.  I.  hath  not  been  able  to  procure  the  attendance  of  the 
said  A.  W.,  but  will  use  his  best  endeavour  so  to  do  on  the  ■ 
day  of  instant* 

You  the  said  keeper  are  hereby  required  to  receive  the  said  A.  O. 

into  your  custody  in  the  said  common  gaol  until nest,  the 

day  of  instant,  when  you  are  hereby  required  to 

bring  the  satd  A.  O.  at    ■  in  the  said  county,  be/ore  me  or 

before  such  others  qfhis  majettys  justices  of  the  peace  for  the  said 
county  as  shall  be  then  and  there  present,  to  be  re-examined  and 
Jurtlier  dealt  with  according  to  law.     Hereof  fail  you  not.     Given 
under  my  hand  and  seal  the  '  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and'^ 

J.  P.  (L.  5.) 

The  following  important  case  shows,  that  if  a  magistrate,  in 
lending  back  a  prisoner  for  re-examinatton,  commit  him  for  longer 
than  a  reasonable  time*  he  will  be  doing  an  illegal  act,  and  be 
subject  to  an  action  fpr  false  imprisonment. 
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Magistrate  ^  &  case  of  trespass  brought  against  a  magistrate  for  false  im- 

committing  for  prisonment,  it  appeared  that  the  plaintiff  (a  woman)  had  been 
reexamination  brought  before  him  on  a  charge  of  felony,  and  that  the  magistrate 
for  an  unrea-  ^^^  committed  her  for  re-examination  for  a  period  of  fourteen 
though*  6^*  days.  Verdict  for  plaintiff,  the  jury  finding  that  the  commitment 
Jidct  held  liable  was  bondjide,  and  not  from  any  improper  motive,  but  that  it  was 
to  trespass  for  for  an  unreasonable  time.  The  court  refused  to  enter  a  nonsuit, 
false  imprison,  holding  that  it  was  the  duty  of  the  magistrate  to  commit  for  a 
°^°^*  reasonable  time  only,  and  that  in  going  beyoad  it  he  was  doing  an 

illegal  act,  and  the  commitment  was  therefore  void.     Davis  v. 

Capper,  10  B.  Sf  Ad.  28. 
Tne  usual  practice  is  stated  to  be  to  commit  from  three  days 

to  three  days.     1  Chit.  Crim.  L.  ?•    See  tit.  ^jraminatioit. 

Order  an  Overseers  (if  in  Middlesex),  or  Treasurer  of  the 
County  (if  in  any  other  county),  to  reimburse  Expenses 
of  conveying  a  Prisoner  to  Gaol  by  Stat.  27  G.  2.  c  S. 
J  1.  p.  172. 

To  the  treasurer  of  the  county  of (or  to  the  overseers 

of  the  poor  of  the  parish  or  place  of  ,  in  the  county  of 

Middlesex)* 

County  of  1  TUHEREAS  application  hath  been  this  day  made 

|-         to  me,  one  of  his  majesty's  justices  of  the  peace 

to  wit.  J  in  and  for  the  said  county^  by  A.  B.  one  of  the  con» 
stables  of  the  parish  of in  the  said  county,  to  allow  the  rea- 
sonable expenses  of  his  conveying  C.  D.  to  the  common  gaol  at 
■  in  the  county  tiforesatd,  toho  toas  by  me  committed  to  the 
said  gaol,  Jbr  [state  the  offence]. 

It  having  been  duly  made  appear  to  nte,  the  said  justice,  that  the 
said  C.  D.  hath  not  money  nor  goods  within  the  said  county^  suffi'^ 
dent  to  bear  the  charges  of  himself  and  those  vnho  conveyed  him  to 
the  said  gaol;  and  I  having,  upon  oath,  examined  into  the  expenses 
thereof ,  and  made  due  inquiry  into  the  premises,  do  hereby  ascertain 
and  aUoto  the  reasonable  expenses  thereof,  at  the  sum  of  , 

which  I  hereby  order  and  require  you  the  treasurer  of  the  said 
county  [or,  overseers']  Jbrthtoiih  to  pay  the  said  A.  B.    Given  under 

my  hand  and  seal  this  ■  day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  • 

J.  P.     (L.  S.) 

Warrant  of  Distress  for  Expenses  when  a  Person  is  com- 
mitted to  Gaol.     See  stat  S  J.  1.  c.  10.  $  1.  p.  170. 

y       J-  To  the  constable  of  ■  in  the  said  county. 

TJfHEREAS  by  warrant  under  the  hand  and  seal  of  me,  J.  P. 
esquire,  one  of  his  majesty  s  justices  of  the  peace  in  and  for  the 
said  county  of ,  bearing  date  the         •      day  of  ,  in 
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the  year  of  our  Lord  one  thousand  eight  hundred  ana  ,  A.  O., 

late  of in  the  said  county,  labourer,  was  committed  to  the 

common  gaol  [or,  as  the  case  may  be  (a)],  of  the  said  county  of 
,for  [here  state  the  offence  or  misdemeanor],  he  the  said 

(a)  See  £v parte  Evans,  8  T,  B*  179. 
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A.  O.  kamng  means  or  ahilUv  to  bear  his  otm  reasonable  charges 

Jbr  so  cowveyins  or  sending  nim  to  the  said  gaol  [or,  as  the  case 

may  bej,  and  me  charges  of  those  appointed  to  guard  him  thither; 

and  n^ereas  A.  C,  constable  of  the  parish  of  in  the  said 

eountyf  vpho  in  obedience  to  such  warrant  conveyed  the  said  A.  O. 

to  ike  said  common  gaol  [or,  as  the  case  may  be}  of  the  said  county 

of  ,  hath  made  oath  before  me  the  said  justice^  that  the  satd 

Am  O.  refksed  at  the  time  of  his  commitment  and  sending  to  the 

said  common  gaol  [or,  as  the  case  may  be],  to  defray  the  said 

ekarges  of  conveying  him  as  aforesaid^  and  did  not  then  pay  nor 

hath  since  paid  the  same^  tohich  said  charges  amount  to  the  sum  of 

*>    These  arCf  therefore^  to  command  you  to  sell  such  and  so  . 

nmch  of  the  goods  and  chattels  of  the  said  A.  O.  as  shall  satisfy  and 

pay  the  said  sum  of-  ,  being  the  charges  of  such  his  conveying 

to  the  said  gaol  [or,  as  the  case  may  be  J,  the  appraisement  to  be 

made  by  Jour  of  the  honest  inhabitants  of  the  parish  where  such 

goods  and  chattels  shall  be  ;  and  I  do  hereby  order  and  direct  the 

goods  and  chattels  so  to  be  distrained  to  be  sold  and  disposed  ^ 

at  ike  expiration  of  four  days  from  the  time  of  taking  such  distress^ 

unleu  the  said  sum  of  'yjor  which  such  distress  shall  be  made, 

together  with  the  reasonable  charges  of  taking  and  keeping  such  dis- 

iresSf  shall  be  sooner  paid,  returning  the  overplus  upon  demand  to 

him  the  said  A.  O.,  the  reasonable  charges  cf  taking,  keeping,  and 

selling  Ae  said  distress  being  JirH  deducted.     And  if  sufficient  dis* 

tress  cannot  be  found  of  the  goods  and  chattels  of  the  said  A.  O., 

^Aereon  to  levy  the  said  sum  of  ■,  that  then  you  certify  the 

same  to  me,  together  with  this  warrant*     Given  under  my  hand  and 

seal  at  ■■  in  the  said  county  of'  ,  the  .  day  of 

— ^^  f ji  the  year  of  our  Lord  one  thousand  eight  hundred  and 

J.  P.    (L.S.) 

See  the  form  of  commitment  for  non-payment  of  costs  on  com- 
plaints before  magistrates,  as  given  by  18  G.  S.  c.  19.    See  tit. 


For  commitments  upon  particular  cases,  see  the  several 
titles  in  thb  book :  and  particularly  title  {Ka0rai1t0. 


Confifpiraep. 

I.  What  His. 

[6  G.  4.  c.  129.] 

11.  Ham  punishable. 

I.  WBat  it  i$* 

T^HE  conspiring  by  two  or  more  to  obstruct,  pervert,  or  defeat  General  prin* 
the  course  of  public  justice,  to  injure  the  public  health,  or  cipie. 
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By  the  common 
law. 


The  conspiring 
is  tlie  gist  of  the 
offence,  though 
no  act  be  done. 


Illegal  means. 

Action  for  con- 
spiracy. 


Combining  to 
injure  indi- 
viduals, or  to 
prejudice  the 
community. 


Journeymen 
meeting  to  agree 
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generally  to  effect  any  public  mischief,  are  offences  punishable  by 
indictment.     2  Russ.  553.  and  the  authorities  there  cited. 

So,  when  two  or  more  combine  together  to  execute  some  act 
for  the  purpose  of  injuring  a  third  person. 

By  the  common  law  there  can  be  no  doubt,  but  that  all  coa* 
federates  whatsoever,  wrongfully  to  prejudice  a  third  person,  are 
highly  criminal ;  as  where  divers  persons  confederate  together  by 
indirect  means  to  impoverish  a  third  person,  or  falsely  and  mali- 
ciously to  charge  a  man  with  being  the  reputed  father  of  a  bastard 
child,  or  to  maintain  one  another  in  a  matter,  whether  it  be  true 
or  false.     1  Haw.  c.  72.  §  2. 

Not  only  those  who  actually  cause  an  innocent  man  to  be  in- 
dicted, and  also  to  be  tried  upon  the  indictment,  whereupon  he 
is  lawfully  acquitted,  are  properly  conspirators,  but  those  also 
are  guilty  of  this  offence  who  barely  conspire  to  indict  a  man 
falsely  and  maliciously,  whether  they  do  any  act  in  prosecution 
of  such  conspiracy  or  not.  1  Haw.  c.7h  §  2*  2  Ld»  Raywu 
1169. 

So,  it  is  indictable  where  the  conspiracy  is  to  effect  a  legal 
purpose  by  the  use  of  unlawful  means.     2  Russ*  55S. 

But  an  action  will  not  lie  for  the  conspiracy  unless  it  be  put  in 
execution ;  for  in  such  case,  the  damage  is  the  ground  of  the  ac- 
tion.    1  Ld.  Raym.  378. 

A  conspiracy  to  prevent  a  prosecution  for  a  felony,  is  an  offence. 
14  Ves.65. 

Every  confederacy  to  injure  individuals,  or  to  do  acts  which  are 
unlawful  or  prejudicial  to  the  community,  is  a  conspiracy.  4  BUlc 
Com.  137.  (n.)  Thus,  journeymen  confederating  and  refusing  to 
work  unless  for  certain  wages,  may  be  indicted  for  a  conspiracj, 
notwithstanding  the  statutes  which  regulate  their  work  and  wages 
do  not  direct  this  mode  of  prosecution ;  for  the  offence  consists  in 
the  conspiring,  and  not  in  the  refusal,  and  all  conspiracies  are  il- 
legal, although  the  subject-matter  of  them  may  be  lawful.  R.  v. 
Joumei/men  Tailors  of  Cambridge,  8  Mod.  11.  320. 

By  6  G»  4.  c.  129.  (relating  to  combinations  among  journeymen, 
&c.)  §  4.,  the  act  is  not  to  extend  to  subject  to  punishment  persons 
who  shall  meet  together  for  the  sole  purpose  of  consulting  upon 
and  determining  the  rate  of  wages  which  they  shall  require  for 
their  work,  or  the  hours  for  which  they  shall  worki  &c.,  or  who 
shall  enter  into  any  agreement,  written  or  verbal,  for  such  purposes, 
and  that  they  shall  not  be  liable  to  any  prosecution  or  penalty  for 
so  doing. 

And  by  §  5.  the  act  is  not  to  extend  to  persons  meeting  for 
the  purpose  of  consulting  about  the  rate  of  wages  which  they  shall 
pay  to  their  journeymen,  &c.,  or  the  hours,  &c.,  or  who  shall  enter 
into  any  agreement,  verbal  or  written,  for  such  purposes,  and  that 
such  persons  shall  not  be  liable  to  any  prosecution  or  penalty  for 
so  doing. 

A  bare  conspiracy  to  do  a  lawful  act  to  an  unlawful  end  is  a 
crime,  though  no  act  be  done  in  consequence  thereof.  Suppose 
there  is  a  conspiracy  to  let  lands  of  10/.  a-year  value  to  a  poor 
man,  in  order  to  get  him  a  settlement,  or  to  make  a  certificate 
man  a  parish  officer,  or  a  conspiracy  to  send  a  woman  big  of 
a  bastard  child  into  another  parish,  to  be  delivered  there,  and 
so  to  charge  that  parish  with  the  child ;  certainly  these  are 
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crimes  indkiabk.     Per  Cur.  R.  v.  Edwards  and  others,  8  Mod. 
321- 

If  a  man  and  woman  many  in  the  name  of  another^  for  the  pur-  Marrying  in 
pose  of  raiBiDg  a  specious  title  to  the  estate  of  the  person  whose  ^^^^^^'s  oub€. 
name  is  assumedy  it  is  a  conspiracy.    R.  v.  Robinson  and  Taylor, 
O.  B.  Oct.  1746,  1  Leach,  37. 

It  is  an  indictable  offence  to  conspire  on  a  particular  day  by  "By  fiUie  m. 
false  mmoars  to  raise  the  price  of  the  government  funds,  with  ™oun  to  niae 
intent  to  injure  the  subjects  who  should  purchase  on  that  day ;  ?^*^  ^  **** 
for  the  purpose  itself  is  mischievous ;  it  strikes  at  the  price  of  a    " 
vendible  commodity  in  the  market,  and  if  it  gives  it  a  fictitious 
price,  by  means  of  false  rumours,  it  is  a  fraud  levelled  against  all 
the  public,  for  it  is  against  all  such  as  may  possibly  have  any  thing 
to  do  with  the  funds  on  that  day.     The  ofience  is  not  raismg  the 
foods  simply,  but  in  conspiring  by  false  rumours  to  raise  them  on 
that  particular  day ;  for  to  raise  tne  funds  may  be  an  innocent  act, 
bnt  to  conspire  to  raise  them  b^  illegal  means,  and  with  a  crimi*   Per  Baylej  J. 
nal  view,  is  an  ofience.    To  raise  them  by  false  rumours  is  by  S.  C. 
illegal  means.   An  indictment  for  such  an  offence  need  not  specify 
the  particular  persons  who  purchased  as  the  persons  intended  to 
be  injured,  for  the  conspiracy  is  the  thing  which  constitutes  the 
crime ;  and  it  is  suflBcient  if  the  indictment  state  the  conspiracy  as 
it  existed  at  the  time  when  the  crime  was  complete.     It  might 
have  been  detected  before  any  purchases  were  made,  or  the  mis- 
chief was  effected,  yet  that  would  not  have  altered  the  offence ; 
because  the  parties  had  done  every  thing  in  their  power,  and  all 
that  was  essential  to  complete  the  crime  when  they  had  formed 
the  conspiracy,  and  used  illegal  means  for  effecting  it.     Their 
criminality  must  depend  on  their  own  act,  and  not  on  the  conse- 
quences that   ensue  from  it.     R.  v.  De  Berenger  and  others, 
3  M,  Sf  S.  67- 

Where  a  highway  was  indicted  for  being  out  of  repair,  and  on   For  producing 
"  not  guilty"  pleaded,  it  appeared  that  two  justices  conspired  to  ■  ^•***  *^'*"- 
prodoce  before  the  court  a  false  certificate  of  the  road  being  in  ^-'^j^"  *  "*^ 
repair,  in  order  to  influence  the  judgment  of  the  court  on  with-       '^    ^^ 
drawing  such  plea  and  pleading  guilty  :   this  was  held  to  be  an 
indictable  offence,  as  a  conspiracy  for  the  perversion  of  the  course 
of  justice,  and  that  it  was  immaterial  whether  they  knew  or  not  of 
the  road  being  out  of  repair  at  the  time.     R.  v.  Mauobey,  6  T.  R. 
619. 

One  person  alone  cannot  be  guilty  of  a  conspiracy,  1  Ham*  c.  72.  One  penon 
§8.:  but  one  person  may  be  prosecuted  for  having  conspired  with  "^^.l}*  ^"o*  b® 
others,  and  may  be  tried  and  convicted  alone,  if  the  others  escape  ^    ,i^S^ 
or  die  before  the  time  of  trial,  or  the  finding  of  the  bill.   1  Stra.  193.  ^  '^'  '^^ 
2  Slra.  1227.     And  if  all  but  one  be  acquitted,  and  it  is  not  stated 
as  a  conspiracy  with  certain  persons  unknown,  the  conviction  of 
the  single  defendant  will  be  invalid,  and  no  judgment  can  be  passed 
on  him,  Poph.  202.  3  Burr.  1262.  12  Mod.  262.  1  Haxv.  c.  72.  §  8. ; 
but  if  an  action  on  the  case  in  the  nature  of  a  conspiracy  be  brought 
against  several  persons,  and  all  but  one  be  acquitted,  yet  judgment 
may  be  given  against  that  one  only.     1  Hato.  c.  72.  §  8. 

And  where  two  conspire  and  one  dies,  the  survivor  may  still  be 
indicted  for  the  conspiracy.  2  Stra.  1227.  R.  v.  E.  NichoUSf 
IS  Eastf  U2.  (n.) 

VOL.  III.  N 


178 


Con)el))tcaCg  ( WhcA  it  u.)      [Criminal 


Nor  man  and 
wife. 


Penons  acting 
separately  may 
be  guilty  of  a 
conspiracy. 


To  ruin  pro- 
■ecutor  in  his 
trade. 


To  injure  a 
person  in  his 
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No  such  prosecution  is  maintainable  against  a  hu^Muid  and  wife 
alone,  because  they  are  esteemed  but  as  one  person  in  law.  1  Haw. 

c.  72.  §  8. 

In  the  case  of  12.  v.  Cope  and  others,  1  Stra.  144.,  tlie  husband 
and  wife  and  servants  were  indicted  for  a  conspiracy  to  ruin  the 
trade  of  the  prosecutor,  who  was  the  king's  cardinaker.  Tbe 
evidence  against  them  was,  that  they  had  at  several  times  given 
money  to  the  prosecutor's  apprentices,  to  put  grease  into  the  paste, 
which  had  spoiled  the  cards.  But  there  was  no  account  given  that 
ever  more  than  one  at  a  time  was  present,  though  it  was  proved 
they  had  all  given  money  in  their  turns.  It  was  objected  that  this 
could  not  be  a  conspiracy  ;  for  several  persons  might  do  the  aame 
thing,  without  having  any  previous  communication  with  each 
other.  But  it  was  ruled,  that  the  defendants  being  all  of  a  family, 
and  concerned  in  making  of  cards,  it  would  amount  to  evidence  of 
a  conspiracy. 
Act  of  conspir-  In  a  prosecution  for  a  conspiracy,  the  actual  fact  of  conspiring 
ing  need  not  be  need  not  be  proved ;  but  it  may  be  inferred  from  circumttances, 
proved.  ^^^  ^y^^  concurring  conduct  of  tbe  defendants.    B.  y.  Parsons, 

1  Black.  Rep.  S92. 

If  the  indictment  lay  the  offence  to  be  an  unlawful  conspiracy, 
this,  whether  it  be  to  charge  a  man  with  criminal  acts,  or  such 
only  as  may  affect  his  reputation^  is  fully  sufficient.  The  several 
charges  in  the  indictment  are  not  to  be  considered  as  distinct  and 
separate  counts,  but  as  one  and  the  same  united  and  continued 
offence,  pursued  through  its  different  stages.  R,  v.  Rispal^  1  Black. 
Rep.  S68. 

An  indictment  against  several  persons  for  conspiring  together, 
pcnon exercis-  «  hy  indirect  means"  to  prevent  one  H. B.  from  exercising  the 
!-^*  ^"^^"*"  trade  of  a  tailor,  was  hela  good,  without  stating  the  mode.    The 

illegal  combination  is  the  gist  of  the  offence,  and  it  is  enough  to 
state  the  conspiracy  and  the  object.  R.  v.  Eccles  and  others^ 
1  Leach,  274. 1 3  East,  230.  (n.) 

So  also  in  a  recent  case,  an  indictment  charging  that  the 
defendants  conspired,  by  divers  false  pretences,  and  subtle  means 
and  devices,  to  obtain  from  P.  D.  and  G.  D.  divers  large  sums  of 
money,  and  to  cheat  and  defraud  them  thereof,  was  held  sufficient ; 
for  the  gist  of  the  offence  being  the  conspiracy,  if  that  &ct  and 
its  object  be  stated,  the  particular  means  and  devices  need  not  be 
set  out.     R.  V.  Gill  and  Henry,  2B.Sf  A.  204. 

But  an  indictment  will  not  lie  for  conspiring  to  commit  a  civil 
trespass  :  as,  to  go  by  night  into  a  person's  grounds  to  take  game. 
R.  V.  Turner  and  others,  IS  East,  228.  In  which  case.  Lord 
EUenborough  C.  J.  said,  that  the  case  of  R.  v.  Eccles  was  considered 
as  a  conspiracy  in  restraint  of  trade,  and  so  far  a  conspiracy  to  do 
an  unlawful  act  affecting  the  public.     See  Russ.564!. 

Where  two  were  indicted  for  conspiring  to  cheat  prosecutor  by 
is  the  subject  of  selling  him  an  unsound  horse,  and  it  appeared  that  one  had  ad- 
dvilprocecding.  vertised  the  horse  for  sale  as  sound,  and  vrhen  prosecutor  in- 
quired at  the  stables  another  of  the  defendants  was  there  and 
stated  particulars  to  confirm  the  fact  of  soundness,  Lord  EUen- 
borough  held,  that  the  case  did  not  assume  the  shape  of  a  con- 
spiracy,  but  that  the  proceeding  ought  to  have  been  an  action 
on  the  warranty.  R.  v.  Pytoell  and  others,  1  Stark,  402.  Russ. 
464. 
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S09  a  conspiracy  to  deprive  a  man  of  the  office  of  secretary  to  Whera  the  coo* 
an  illegal  unincorporated  trading  company  is  not  indictable,  for,  •P>»cy  » to 
per  Lord  Elienhorougk^  instead  of  having  an  interest  which  the  law  **JP"^*'P*r** 
would  protect,  he  was  guilty  of  a  crime.   R.  v.  Siraiion  and  oihets^  tit^^ 
1  Cas^.  54a  (n.)  Hhss.  565. 

In  an  indictnaent  against  the  defendants  for  a  conspiracy  to  Todefrmud 
came  themselves  to  be  reputed  persons  of  considerable  property  *»<lc«ncn- 
and  in  opulent  circumstances,  for  the  purpose  of  defrauding  trades- 
men, the  prosecutor  may  prove  wirious  instances  of  their  giving  a 
hhe  representation  of  their  circumstances,  as  overt  acts  of  the 
conspiracy.     R.  v.  Roberts  and  others,  1  Campb.  399. 

And  wherever  a  sufficient  foundation  is  laid  by  evidence  to  go  Deckration  or 
to  a  jury,  of  several  persons  having  met  for  the  purpose  of  a  con«  actof  cMh  con- 
spiracy,  the  declarauons  of  any  of  the  parties  made  at  any  time  JP*™***  ".•'*' 
or  place,  relating  to  the  object  of  the  conspiracy,  is  evidence  as  21!*"  ****""* 
agaiost  all.     R.  v.  Sailer  and  others^  Kingston  Lent  Ass,  1804>, 
cor.  HMam  B.  5  Esp.  125.     But  see  1  PhiU.  Ev.  89. 

An  indictment  against  workmen  for  conspiracy  against  their  Contpineybj 
employers,  to  prevent  them  from  taking  any  apprentice,  was  held  journeymen 
to  be  sufficiently  proved,  by  evidence  of  their  having  turned  out  ■*■*"•*  ^^' 
firocB  their  employment  with  intent  to  compel  their  masters  to  ^^^^^"*' 
dismiss  any  one  apprentice.     R.  v.  Ferguson  and  Edge,  Lancaster 
Spring  ^M.  1819,  cor.  Wood  B.  2  S^aril.  iV.  P.  489.  —  N.  B.  In 
Easter  term  following,  the  defendants  received  sentence  of  fine 
and  imprisonment. 


II.  Crtol  attH  ]^n\\i»imxiu 

A  conspiracy  being  a  trespass,  and  tending  to  a  breach  of  the  Trial, 
peace,  is  cognisable  by  the  general  quarter  sessions.   R.  v.  Rispal^ 
SBmrr.  1S21.  1  Blac.  Rep.SGS. 

Where  the  object  of  conspiracy  is  illegal,  it  is  not  necessary  to   Not  ncceMsry 
state  the  nature  of  the  means  by  which  it  is  to  be  effected.   Eccless  ^  •*•*•**>• 
case,\SE.R.  230.  (h.)  Russ.  568.  ...       IT^n.K 

So,  where  the  indictment  charged  defendants  with  conspiring  it  to  be  effected 
by  divers  false  pretences  to  cheat  A.  of  divers  sums  of  money*  it   Nor  the  falw 
was  held  not  necessary  to  set  out  the  specific  pretences.    R.  v.  pretences. 
GiU^^B.Sf  A.^M. 

But  where  the  act  only  becomes  illegal  in  consequence  of  the  ^^-^^y^*^^ 
means  used  or  the  object  to  be  attained,  as  in  the  case  of  con-  retult«fi^m 
spiracles  to  marry  paupers,  the  illegality  ought  to  be  explained  by  particular 
proper  statements.     See  2  Russ.  569,  1  Eatt,  P.C.^l*  cimmstances. 

Semb.,  that  there  are  no  technical  terms  for  charging  the  con-  No  technical 
spiracy  in  an  indictment.    2  Russ.  56%  and  see  R.  v.  Macarty,  words  of 
SiLord  R.  1 179.  2  East,  P.  C.  824.  conspiracy. 

It  was  formerly  holden  that  an  indictment  for  conspiracy  must  Venue, 
be  tried  where  the  conspiracy  was,  and  not  where  the  result  of  it 
was  pat  in  execution.     Reg.  v.  Best,  1  Salk.  174. 

But  it  has  since  been  determined  that  the  crime  may  be  tried  Where  any 
wherever  a  distinct  overt  act  of  conspiracy  was  in  fact  committed.  ^JJ^  •**  *°®^ 
R.  V.  Brisac  and  Scott,  4  JB.  R.  171.  R-  v.  Botoes,  cit.  ib.  2  Russ.  569-  ^ 

See  7  G.  4.  c.  64.  J 12.,  whereby  any  felony  or  misdemeanor  began  7  G.  4.,  offence 
in  one  county  and  completed  in  another  may  be  tried  in  eiiher  JjJ^^J*^^*" 
county. 
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Where  several  persons  are  proved  to  have  combined  together 
for  the  same  illegal  purpose,  any  act  done  by  one  of  the  party,  in 
pursuance  of  the  original  concerted  plan,  and  with  reference  to 
the  common  object,  is  in  the  contemplation  of  law  the  act  of  the 
whole  party;  and,  therefore,  the  proof  of  such  act  would  be  evi- 
dence  against  any  of  the  others  who  were  engaged  in  the  same 
conspiracy ;  and  further,  any  declarations,  made  by  one  of  the 
party  at  the  time  of  doing  such  illegal  act,  seem  not  only  to  be 
evidence  against  himself,  as  tending  to  determine  the  quality  of 
the  act,  but  to  be  evidence  also  against  the  rest  of  the  party,  who 
are  as  much  responsible  as  if  they  had  themselves  done  the  act. 
But  what  one  of  the  party  may  have  been  heard  to  say  at  some 
other  time,  as  to  the  share  which  some  of  the  others  had  in  the 
execution  of  the  common  design,  or  as  to  the  object  of  the  con- 
spiracy, cannot,  it  is  conceived,  be  admitted  as  evidence  to  affect 
them  on  their  trial  for  the  same  offence.  1  Phill.  Ev.  88.  2  Rmssm 
570. 

On  a  prosecution  for  a  crime  to  be  proved  by  conspiracy,  general 
evidence  of  an  existing  conspiracy  may  in  the  first  instance  be 
received,  as  a  preliminary  step  to  the  more  particular  evidence, 
by  which  it  is  to  be  shown  that  the  individual  defendants  were 
guilty  participators  in  such  conspiracy.  In  such  cases,  the  general 
nature  of  the  whole  evidence  should  be  opened  to  the  court,  and 
if  upon  such  opening,  it  should  appear  that  there  was  no  particular 
proof  sufficient  to  affect  the  individual  defendants,  it  would  be 
the  duty  of  the  judge  to  stop  the  case  in  limine^  and  not  to  allow  the 
general  evidence  to  be  received.  The  Queen's  case,  2  Brod,  4* 
Bing.  310. 

So,  assuming  that  an  alleged  conspiracy  to  suborn  witnesses 
against  the  accused  party  is  a  legitimate  ground  of  defence,  ge- 
neral evidence  of  an  existing  conspiracy  is  admissible,  with  this 
qualification,  viz.  that  the  proposed  evidence  should  be  previously 
opened  to  the  court,  as  in  the  former  case,  in  order  to  enable  the 
judge  to  form  an  opinion  of  the  probability  of  bringing  the  evi- 
dence home,  so  as  to  affect  some  person  whose  acts  are  material, 
and  relevant  to  the  issue  of  the  indictment  then  under  trial.  The 
Queens  case^  2  JBrod.  Sf  Bing.  311. 

On  the  trial  of  several  persons  for  a  conspiracy,  the  wife  of  one 
of  the  defendants  is  not  a  competent  witness  for  the  rest,  for  their 
acquittal  would  be  a  ground  of  discharge  for  the  husband.  IL  v. 
Lochyer,  5  Esp.  107.    R.  v.  Frederick,  2  Sir.  1094.    2  Russ.  570. 

Where  defendants  were  indicted  for  conspiring  to  hold  them- 
selves out  as  persons  of  fortune,  for  the  purpose  of  defrauding 
tradesmen,  it  is  competent  to  give  evidence  of  their  making  similar 
representations  to  other  different  tradesmen  besides  the  prosecutor, 
on  the  ground  that  in  prosecutions  of  this  nature  it  is  necessary 
to  produce  cumulative  instances  to  prove  the  offence.  Per  La* 
Ellenboroughf  R.  v.  Roberts^  I  Campb*  899.    2  Russ,  572. 

On  an  indictment  against^.,  JS.,  and  C,  C.  only  called  a  witness 
to  prove  a  conversation  between  himself  and  A.  Held,  that  the 
witness  might  be  cross-examined  as  to  odier  conversations  between 
C.  and  A.f  though  tending  chiefly  to  criminate  A.  R.  v.  Krochl^ 
2  Siark.  343.    2  Russ.  573. 

Where  A,,  B.t  C,  andD.  were  charged  with  conspiring  to  obtain 
money  illegally  for  the  use  of  i^.,  J9.,  and  C. ;  and  it  appeared  tbat 
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D^  in  whose  hands  the  money  was  lodged  for  the  use  of  A.  and  money  to  be  got 
B^  did  not  know  that  C.  was  to  have  any  part  of  it :  held,  that  f7  ^  conspir- 
the  averment  as  to  the  application  of  the  money,  though   laid  '"^i]?  ^  ^ 
under  a  **  viz.**  was  material,  and  that  as  to  D*  the  conspiracy  mi^emi." 
was  not  proved  as  laid.    R,  v.  PoUman^  2  Campb*  2S1.   2  Russ. 

Indictment  for  consphring/ii&f/y  to  indict  A.  with  intent  to  extort  Indictment  for 

money,  and  the  jury  found  them  guilty  of  conspiring  to  indict  fonspiring  to 

with  that  intent,  but  not  falsely:  held  to  be  sufficient  to  enable  jj"^rt^^'^*.*^ 

the  court  to  give  judgment,  for  that  such  a  conspiracy  was  a  mis-  defendanTmiiy 

demeanor,  whether  the  charge  was  true  or  false.     R.  v.  HoUing*  be  cooncted, 

ierry,  ^  B.  ^  C.  329.  though  the  in- 

All  the  defendants  convicted  upon  an  indictment  for  a  conspi.  dtctment  was 

racy  must  be  present  in  court  when  a  motion  for  a  new  trial  is  "^^  ^*^* 

made  on  behalf  of  any  of  them.    R,  v.  Teal  and  others^  11  East^  ^"  motion  for 

307.    R.  V.  Askew,  3  M.  SfS.9.    R.y.  Lord  Cochrane,  SM.SfS.  "^  J™'.  ^  *" 

lO   1.^  ^         mnrest  of  ludg- 

So  also  on  a  motion  in  arrest  of  judgment,  the  defendants  must  defendants 
be   personally   present  in  court.     R,  v.  Spragg  et  al.,  2  Burr,  must  be  pre. 
936.  sent. 

It  is  clear  that  those  who  are  convicted  of  conspiracy  at  the  suit  Punishment, 
of  the  party  shall  have  judgment  of  fine  and  imprisonment,  and  to   ^"^  actions, 
render  the  plaintiff  his  damages.     1  Haw.  c.  72.  §  9. 

Also  it  is  certain  that  he  who  is  convicted  at  the  suit  of  the  kins  On  indietment 
of  a  conspiracy  to  accuse  another  of  a  matter  which  may  touch  orinfonnstion. 
his  life,  shall  have  judgment  that  he  shall  lose  the  freedom  and 
franchise  of  the  law  (whereby  he  is  disabled  as  a  juror  and  dis- 
credited as  a  witness).     1  Haw.  c.  72.  §  9. 

And  this  is  commonly  called  villanous  judgment,  which  is  given 
by  the  common  law,  and  not  by  any  statute.  But  it  now  is  the 
better  opinion,  that  the  villanous  judgment  is  by  long  disuse  be- 
come obsolete,  there  being  no  instance  of  its  having  been  pro- 
nounced since  the  reign  of  Edward  the  Third ;  but  instead  thereof, 
the  delinquents  are  usually  sentenced  to  fine,  imprisonment,  and 
surety  for  good  behaviour.  4  Blac,  Com.  136,  137.  2  Burr.  996. 
1027.  1  Haw.  C.72.  §  9.  7th  edit. 

Previously  to  the  stat.  56  G.  S.  c.  138.,  in  very  agK^Bvated  cases, 
the  offenders  were  generally  ako  sentenced  to  stand  in  the  pillory. 
—  See  the  trial  of  Lord  Cochrane  and  others,  by  Gurney,  1814. 

See  also  stat.  3  G.  4.  c.  114.  tit.  3(uli0mcnt. 


[7&8G.4.C.29.  J  31.] 

1 N  this  part  of  the  work  dogs  will  be  considered  only  so  far  as 

the  Criminal  Law  applies  to  them. 

It  is  said  that  if  a  fierce  mastiff  is  allowed  to  go  in  the  street  Fierce  mtstiff. 
unmuzzled,  it  is  considered  a  common  nuisance,  as  being  danger- 
ous and  the  cause  of  terror,  and  that  the  owner  is  indictable  on 
that  account.     1  Russ.  303. 

By  7&8  G.  4.  c.  29.  §  31.,  if  any  person  shall  steal  any  dog  or  7&8G.4.cSd. 
any  beast  or  bird  ordinarily  kept  in  a  state  of  confinement,  not  Stealing  dog, 

»  3  **^ 
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Having  dog, 
&c.,  or  skin, 


been  stolen. 


being  the  subject  of  larceny  at  common  law,  on  conTiction  before 
a  magistrate,  shall  forfeit,  u>r  the  first  offence,  over  and  aboTe  the 
value  of  the  dog,  &c.,  such  sum  not  exceeding  20{.,  us  the  magi- 
strate shall  think  fit ;  and  for  a  second  offence  may  be  imprisoned 
and  kept  to  hard  labour  for  any  time  not  exceeding  twelve  calen- 
dar mouths ;  and  if  the  co;iviction  be  before  two  magistrates,  they 
may  order  the  offender,  if  a  male,  to  be  once  or  twice  whipped 
after  the  expiration  of  four  days  from  the  conviction. 

By  §  32.,  if  any  dog,  &c,  or  its  skin,  &c.  be  found  in  poBseasion 
or  on  premises  of  any  person  by  virtue  of  a  search  warrant,  the 
&c.  in  po^es-  justice  granting  the  warrant  may  restore  the  same  to  the  owner, 
inTit tohare^*  ^^^  ^^^  person  in  whose  possession,  &c,  it  shall  have  been  found 

(such  person  knowing  the  dog,  &c.  to  have  been  stolen)  shall,  on 
conviction  before  a  magistrate,  be  liable  for  the  first  offence  to 
such  forfeiture,  and,  for  subsequent  offences,  to  such  punishoients 
as  persons  convicted  of  stealing  any  dog,  &c. 

For  Form  of  Conviction^  ib.  $  71  •    See  tit.  ^MttUp* 

For  Application  of  Forfeitures  and  Penalties,  and  Power  of 
Appeal,  ib.  §§  66.  72.     See  tit.  ILarceilpf 

The  following  decision  on  10  G.  3.  c.  18.  (now  repealed),  being 
an  act  for  preventing  the  stealing  of  dogs,  may  be  useful  with 
reference  to  the  provisions  of  the  above  act. 

R,  V.  Helps f  3  Af.  4"  <S*  331.  A  commitment  for  dog-stealing 
directed  to  the  constable  and  the  governor  of  the  house  of  correc- 
tion, Coldbath;fieklSf  was  returned  upon  a  habeas  corpus^  to  the 
effect  following :  —  "  Middlesex  (ss).  Whereas  Bryan  Helps^  late 
of  the  parish  of  Paddington,  in  the  county  of  Middlesex^  came  be- 
fore us,  P.  N.  and  G.  F.,  two  of  H.  M.'s  justices  of  the  peace  in 
and  for  the  said  county,  and  was  charged,  and  convicted  before  us 
the  said  justices,  at  Marlborough'Streety  in  the  said  county,  on  the 
Ist  of  Juney  1814,  upon  the  oaths  of  «/.  Wilson  and  others,  of 
having  on  the  16th  o^  May  1814,  at  the  parish  of  Paddingtou,  in 
the  said  county,  unlawfully  stolen  a  certain  dog  of  the  spaniel  kind, 
the  property  of  the  said  /•  fT.,  from  one  «/.  T,  G.,  being  a  person 
entrusted  by  the  said  /.  ^.,  the  owner  thereof,  with  the  said  dog, 
contrary  to  a  certain  act  of  parliament,  &c«  (a),  for  which  offence 
we  the  said  two  justices  did  order  and  adjudge  the  said  2?.  Helps 
to  forfeit  and  pay  the  sum  of  3(V.  of  lawful  money,  &c.,  to  be  an- 
plied  in  such  manner  as  the  lavo  directs,  and  which  the  said  B.  He^ 
did  neglect  and  refuse  to  pay,  and  did  enter  into  a  recognisance 
before  us  the  said  justices,  with  two  sufficient  sureties,  for  his  per- 
sonal appearance  at  the  then  next  general  quarter  sessions  of  the 
peace  to  be  holden  for  the  said  county  of  Middlesex,  then  and  there 
to  prosecute  his  appeal  with  effect  to  the  said  conviction,  and  to 
abide  the  order  of,  and  pay  such  costs  as  should  be  awarded  by  the 
justices  at  such  quarter  sessions,  and  at  which  said  quarter  sessions 
the  appeal  of  the  said  B,  Helps  was  heard,  and  what  was  alleged 
by  the  respective  parties,  their  counsel,  and  witnesses,  in  and 
concerning  the  premises,  and  it  was  ordered  by  the  court  that  the 
said  conviction  be,  and  the  same  was  then  and  there  affirmed ;  and 
it  was  further  ordered,  that  the  said  B.  Helps  should  forthwith 


R.  T.  Helps. 

Question  on 
sufficiency  of 
comtnitment 
under  10  G.  3. 
c  18.  aAer 
appeal. 


Parish. 


(a)  10  G.  3. 
c.  18. 


Application  of 
forfeiture. 


AppeaL 


ConTiction 
affirmed* 
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pay  or  cause  to  be  paid  unto  John  TappgTf  the  inrormer  in  that  R-  ▼•  Htlpi. 
bebaift  6L  6C9  for  the  costs  and  charges  by  him  incurred  in  defend- 


ing the  said  appeal^  which  said  penalty  of  SOI4  the  said  B.  Helps  ^^  *^.  ^ 
doth  neglect  and  refuse  to  pay,  or  cause  to  be  paid,  and  also  doch  f^^  "^* 
neglect  snd  refuse  to  pay  the  said  sum  of  (>/.  6s.y  thereby  disobey- 
ing the  order  of  the  said  court:  These  are,  therefore,  m  H.  M/s 
name,  to  command  you,  the  said  constable,  to  take,  &c.  and  you 
the  said  governor  to  receive  the  body  of  the  said  B.  Helps  mto 
yoor  cnrtody,  and  him  safely  keep  without  bail  or  mainprise  for 
six  calendar  months,  or  until  the  said  penalty  of  SOl*  shall  be  paid* 
Ac    Dated  the  4th  of  Nov,  1814,  under  the  hands  and  seals  of  the 
said  justices."  —  Exception  was  taken  to  this  commitment,  that  as 
the  statute  directs  the  penalty  to  be  paid,  one  moiety  to  the  in- 
former, and  the  other  moiety  to  the  poor  of  the  parish  where  the 
offimce  shall  be  committed,  it  should  have  been  shown  by  the  con- 
viction who  is  the  informer ;  and  then  the  adjudication  that  the 
penalty  should  be  applied  as  the  law  directs  would,  according  to 
Begina  v.  Barlett^  Soli.  383.,  have  been  well  enough.     But  R.  v. 
Seaie^  8  Esut,  568.,  has  decided,  that  if  the  person  to  whom  any  pro- 
portion of  the  penalty  is  given  be  not  ascertained  in  the  convic* 
tioo,  It  h  ill.     Also  the  justices  should  have  adjudged  in  the  con- 
viction»  that  if  the  penalty  were  not  forthwith  paid,  the  oflender 
should  be  committed,  &c.,  for  so  the  statute  directs :  and  it  was  said 
by  the  Court  in  /?.  v.  Dimpsey^  2  T*  R.  96.,  that  a  judgment  is  an 
«itire  thing,  and  one  part  of  it  cannot  be  given  at  one  time,  and 
another  at  a  subsequent  time ;  but  here  the  justices  have  waited  to 
make  one  part  of  their  adjudication  until  after  the  appeal.  —  In 
support  of  the  commitment  it  was  contended,  that  the  defect,  if  it 
were  one  of  not  naming  the  informer  in  the  conviction,  was  cured 
by  a  subsequent  part  of  this  commitment,  which  points  out  who 
the  informer  is ;  for  it  directs  the  defendant  to  pa^  six  guineas  to 
the  informer.    Therefore,  taking  the  whole  commitment  together, 
both  the  informer  and  the  parish  to  whom  the  penalty  is  given  are 
ascertained,  and  if  so,  the  justices  adjudging  the  penalty  to  be  ap- 
plied as  the  law  directs  is  ex  concessis  sufficient.    And  the  answer 
to  the  other  objection  is,  that  the  defendant  is  not  committed  upon 
the  original  conviction  until  after  the  appeal,  and  must  have  been 
summoned  again. — It  was  urged  in  reply,  that  to  warrant  a  com- 
mitment there  must  be  a  lawful  conviction,  for  though  the  statute 
as  to  the  conviction  takes  away  a  ceHiorarij  yet  the  commitment 
must  contain  lawful  cause.  Anu  in  Dr.  Qroenvelt'a  case,  1  Ld*  Raym* 
213.,  it  was  resolved,  **  that  the  cause  of  commitment  ought  to  be 
certain,  to  the  end  that  the  party  may  know  for  what  he  suffers^ 
and  how  he  may  regain  his  liberty."   But,  if  the  conviction  do  not 
point  out  the  informer,  how  can  the  party  know  to  whom  he  is  to 
pay  the  penalty  and  regain  his  liberty  ?     And  the  conviction  can- 
not be  helped  by  matter  dehors;  so  that  the  informer  being  named 
in  a  subsequent  part  of  this  commitment  will  not  remedy  it.  —  Ld. 
EUenborough  C.  J.  said.  If  the  conviction  formed  a  stage  of  this 
proceeding  at  which  we  were  to  stop,  in  order  to  look  into  its 
sufficiency  or  insufficiency,  I  should  probably  be  of  opinion  that  It 
ought  to  point  out  the  informer.  But  we  cannot  consider  the  case 
upon  the  conviction;  the  statute  has  taken  away  the  certiorari;  we 
cannot  intend  that  the  original  did  not  contain  something  more ; 
we  can  only  look  to  this  ultimate  proceeding.    Looking,  then,  at 

N  4 


184  "DOQU.  [Criminal 

that  alone  which  is  before  us,  we  find,  when  we  come  to  the  affirm- 
ance of  the  conviction  upon  appeal^  that  it  does  appear  with  suffi- 
cient certainty  who  the  informer  is.  By  the  ultimate  adjudication 
both  the  parish  and  the  name  of  the  informer  are  supplied.  JLe 
Blanc  5.  said,  I  think  the  offender  has  notice,  upon  the  whole  com- 
mitment, who  is  the  informer  and  which  is  the  parish  to  whom  the 
penalty  is  to  be  paid.  Bayley  J.  said,  This  is  not  a  commitment 
which  in  itself  comprises  the  conviction  of  the  offender,  but  the 
commitment  recites  some  other  conviction.  And  in  that  recital  it 
is  not  necessary  that  every  thing  should  be  stated  which  is  requisite 
in  the  conviction  itself;  therefore,  when  the  recital  states  that  he 
was  convicted  in  a  penalty,  to  be  applied  in  such  manner  as  the  law 
directs,  that  is  perfectly  consistent  with  its  being  more  particularly 
specified  in  the  conviction  itself  to  whom  the  penalty  is  to  be  dis- 
tributed.    Prisoner  remanded. 

A.  A.    Indictment  for  keeping  a  Mastiff  unmuzzled. 

County  of  1  'J^HE  jurors  for  our  lord  the  king  upon  their  oath 

|-       present  y  that  A.  O.,  late  of  the  parish  of ,  in 

to  wit.    J  the  said  county ^  — — — ,  on  the  ^y^f » 

in  the  *  year  of  the  reign  of  our  sovereign  lord  William  the 

fourth,  of  the  united  kingdom  of  Great  Britain  and  Ireland  king, 
defender  of  the  foith,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  of  this  inquisition,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  near  unto  the  king* s  common  high* 
voay,  there  unlatofully  did  keep  and  still  doth  keep,  a  certain  large 
dog  of  a  fierce  andforious  nature  ;  and  the  said  dog,  on  the  satd 
■  day  of  ■,  in  the  year  aforesaid,  and  on  the  said 

other  days  and  times,  at  the  parish  aforesaid^  in  the  county  aforesaid, 
near  unto  the  said  highway  there  uniato fully  did  permit  and  suffer  and 
still  doth  permit  and  staffer  to  go  unmuzzled  and  at  large^  by  reason 

whereof  the  liege  subjects  of  our  said  lord  the  king,  on  the  said 

day  tf  '    ,  in  the  year  (foresaid,  and  on  the  said  other  days 

and  times,  at  the  parish  aforesaid,  in  the  county  aforesaid,  could  not 
nor  can  they  noto  go,  return,  pass,  and  labour  in  and  through  the 
said  highway  there,  without  great  danger  and  hazard  of  being  bit, 
maimed,  and  torn  by  the  said  dog,  ana  losing  their  lives,  to  the  great 
damage,  terror,  and  common  nuisance  qfaU  the  liege  subjects  of  our 
said  U>rd  the  king,  in,  by,  and  through  the  said  highway  there  going, 
returning,  passing,  repassing,  and  Sibourin^,  to  the  evil  example  of 
all  others  xn  the  like  case  offending,  and  against  the  peace  of  the  said 
lord  the  king,  his  crown  and  dignity* 

Sir  John  Fielding,  in  his  Observations  on  the  Penal  Laws,  p.  291. 
<'  recommends  it  to  all  persons  to  put  brass  or  steel  collars  on 
their  dogs'  necks,  with  the  name  and  place  of  abode  of  their 
owners,  and  to  fasten  them  with  a  padlock ;  for  the  stealing  such 
collars  being  felony,  it  will  facilitate  the  punishing  of  the  offender ; 
and  the  dog  when  found  is  recoverable  by  action." 


iODoor,  breaking  ttptn.    See  3itmt,  ante. 

W(Ax>tu    See  iFor&ituttt 

l^mlUng,    See  f^omtctOe* 
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[22  H.  8.  c.  10 — 1  G.  4.  c.  116 5  G.4.  c.  83.] 

'T^HESE  are  a  strange  kind  of  commonwealth  among  themselves,   Ojpiiet. 

of  wandering  impostors  and  jugglers,  who  made  their  6rst  ap- 
peanmoe  in  Germany  about  the  beginning  of  the  sixteenth  cen- 
tmy,  and  have  since  spread  themselves  all  over  Europe  and  Asia. 
Tbej  were  originally  called  Zinganees  by  the  Turks^  from  their 
captain,  Zinganeus^  who,  when  Sultan  Selim  conquered  Egypi^ 
about  the  year  1517,  refused  to  submit  to  the  Turkish  yoke,  and 
retired  into  the  deserts,  where  they  lived  by  rapine  and  plunder, 
and  frequently  came  down  into  the  plains  of  Egypif  committing 
great  outrages  in  the  towns  upon  the  Nile,  under  tne  dominion  of 
the  Turks.      But  being  at  length  subdued  and  banished  from 
EgifpL,  thej  dispersed  themselves  in  small  parties  into  every  coun« 
try  in  the  known  world ;    and,  as  they  were  natives  of  Egvpt^ 
a  cooutiy  where  the  occult  sciences,  or  black  art,  as  it  was  called, 
was  supposed  to  have  arrived  to  great  perfection,  and  which,  in 
that  credulous  age,  was  in  great  vogue  with  persons  of  all  re- 
ligions and  persuasions,  they  found  the  people,  wherever  they 
came,  very  easily  imposed  on.    Mod.  Univ*  Hist.  vol.  xliii.  p.  271. 
In  the  compass  of  a  very  few  years,  they  gained  such  a  number 
of  idle  proselytes,  who  imitated  their  language  and  complexion, 
and  betook    themselves  to  the  same  arts  of  chiromancy,  beg- 
ging, and  pilfering,  that  they  became  troublesome,  and  even  for* 
midable,  to  most  of  the  states  of  Europe.     Hence  they  were  ex- 
pelled from  France  in  the  vear  1560,  and  from  Spam  in  1591. 
iind  the  government  in  England  took  the  alarm  much  earlier  ;  for 
in  1530,  the^  are  described  by  the  statute  of  the  22  H.  8.  c.  10.   Dcwription  of, 
as  "  outlandish  people,  calling  themselves  Egyptians,  using  no  ^J  ^^  ^^'  ^* 
craft  or  feat  of  merchandise,  who  have  come  into  this  realm,  and  ^*  ^^' 
gone  from  shire  to  shire,  and  place  to  place,  in  great  company,  and 
used  great  subtle  and  crafly  means  to  deceive  the  people ;  bearing 
them  in  hand,  that  they  by  palmistry  could  tell  men  and  women 
fortunes ;  and  so,  many  times  by  craft  and  subtlety  have  deceived 
the  people  of  their  money,  and  also  have  committed  many  heinous 
felonies  and  robberies."      Wherefore  they  are  directed  to  avoid 
the  realm,  and  not  to  return,  under  pain  of  imprisonment,  and  for- 
feiture of  their  goods  and  chattels :  and,  upon  their  trials  for  any 
felony  which  they  may  have  committed,  they  shall  not  be  entitled 
to  a  jury  de  medieiaie  lingua.  And  afterwards  it  is  enacted  by  stat.   1  &  S  F*  &  M. 
1  &  2  P.  4r  M'  C.4.,  and  5  EL  c.  20.,  that  if  any  such  persons  shall  ^'g..       ^ 
be  imported  into  this  kingdom,  the  importer  shall  forfeit  4tOl.  And 
if  the  Egyptians  themselves  remain  one  month  in  this  kingdom  ;  or 
if  any  person  being  fourteen  years  old,  whether  a  natural-born 
sobject  or  stranger,  which  hath  been  seen  or  found  in  the  fellow- 
ship of  such  Eeyptians,  or  which  hath  disguised  him  or  herself 
like  them,  shaliremain  in  the  same  one  month  at  one  or  several 
timesy  it  is  felony  without  benefit  of  clergy.     And  Sir  Matthew 
Hale  informs  us,  that  at  one  Suffolk  assizes  no  less  than  thirteen 
gypsies  were  executed  upon  these  statutes,  a  few  vears  before  the 
Restoration.    But,  to  the  honour  of  our  national  humanity,  there 
are  no  instances  more  modern  than  this,  of  carrying  these  laws  into 
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5  Eliz.  c.  20.  execution.  (4  Blac.  Com.  166.)  And  by  stat.  23  G.  3.  c  51.  the 
repealed  by  gaj^  Stat.  5  EL  c.  20.  IS  repealed.  And  now  by  stat.  1  G. 4.  c  1  ]6.> 
23  G.  s.  c.  51.  j^f^p^  reciting  that  whereas  by  stat.  1  42  P.  4-  M.  c. 4.  supr^,  it  is 
I  G.  4.  c.  116.,  amongst  other  things  enacted,  that  if  any  of  the  persons  called 
much 'on*&  2  ^gj/p^ion^  which  shall  be  transported  and  conveyed  into  this  realm 
P.  &  M.  c.  4.  of  England  or  Wales  f  do  continue  and  remain  within  the  same  by 
as  inflicts  ca-  the  space  of  one  month,  that  then  he  or  they  so  offisnding  shall,  by 
pital  punish.  virtue  of  this  act,  be  deemed  and  judged  a  felon  and  felons,  and 
ment.  g^a]!  therefore  suffer  pains  of  death,  loss  of  lands  and  goods,  as  in 

cases  of  felony,  by  the  order  of  the  common  law  of  this  realm,  and 
shall,  upon  the  trial  of  them  or  any  of  them  therein,  so  tried  in  the 
county,  and  by  the  inhabitants  of  the  county  or  place  where  they 
or  he  shall  be  apprehended  or  taken,  and  not  per  medietaiem  lingua^ 
and  shall  lose  the  benefit  and  privilege  of  sanctuary  and  clergy, 
enacts  that  so  much  of  the  said  act  as  is  herein-before  recited  shall 
be,  and  the  same  is  hereby  repealed. 
Persons  telling        By  5  G.  4.  c.  83.  §  4.,  all  persons  pretending  to  tell  fortunes,  or 
fortunes  and       using  any  subtle  craft,  means,  or  device  by  palmistry  or  otherwise, 
wandering  to  deceive  and  impose  on  any  of  his  majesty's  subjects ;  and  per- 

^^dT^^'Jhl^d^    sons  wandering  abroad  and  lodging  in  any  barn  or  outhouse,  or  in 
vag     n       ^^^  deserted  or  unoccupied  building,  or  m  the  open  air,  or  under 
a  tent,  or  in  any  cart  or  waggon,  not  having  visible  means  of  sub- 
sistence, and  not  giving  a  good  account  of  themselves,  shall  be 
deemed  rogues  and  vagabonds. 

(lBmbe33[emntn    See  itarcenp^ 
Q&mtitacerpf    See  i|^aitttenaiicet 


See  tit.  Eescue. 

HTHIS  is  to  be  understood  of  escapes  in  criminal  cases ;  and  not 
in  civU  cases,  as  for  debt,  or  the  like. 
Escape,  what.         An  escape  is,  where  one  that  is  arrested  gaineth  his  liberty 

before  he  is  delivered  by  the  course  of  law.     Terms  of  the  Z. 
Seyeral  kinds  Escapes  are  of  three  kinds.      1.  By  a  person  who  hath  the 

thereof.  offender  in  his  custody,  by  permission  or  negligence.    2.  Caused 

by  a  stranger;  this  is  commonly  called,  if  effected  by  force,  a 
rescue,  3.  By  the  party  himself;  either  without  forcci  which  h 
simply  an  escape,  or  with  force,  which  is  prison  breaking,  Rescous 
and  prison  breaking  are  treated  of  under  their  respective  titles: 
and  this  title  treats  only  of  escapes  properly  so  called.  Concerning 
which  we  will  treat  in  the  following  order: — 

I.  Of  Escape  by  the  Party  himself 

[ISG.S.  C.8I.— 44G.3.  c.92.— 45G.3,  c.92.— S4G.3. 
c.  186.] 

II.  Escape  suffered  by  a  Private  Person. 

III.  Escape  suffh^ed  by  an  Officer, 

IV.  What  is  a  voluntatyf  and  what  a  n^ligeni  Escape^ 
V.  Concerning  the  retaking  of  a  Person  escaped. 
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VI.  Indidmentjbr  an  Escape* 
VII.  Trial  and  Conrndionjbr  an  Escape. 
[46.4.  c.  64.] 

VIII.  Pmishment  of  an  Escape. 

[87G.  3.  c.  140.— 52 G.  3.  c.  156.] 

IX  Aidir^  in  attempting  to  escape. 

[]6  G.  2.  c.  31 — 4  G.  4.  c.  64 5  G.  4.  c.  84.] 


L  £>f  (t^t^  dp  tge  pattp  fm»t\t 


ib  aJl  persons  are  bound  to  submit  themselves  to  the  judgment  Eictpc  by  party 
of  the  law,  and  to  be  ready  to  be  justified  by  it,  whoever  in  any  bimself,  though 
case  refuses  to  undergo  that  imprisonment  which  the  law  thinks  fit  ''»**;«»*  ^<^«» 
to  put  upon  him,  and  frees  himself  from  it  by  any  artifice  before  *°"   «n€»oor. 
SQch  time  as  he  is  delivered  by  due  course  of  law,  is  guilty  of  an 
high  contempt,  punishable  with  fine  and  imprisonment.     2  Haw. 
f.l7.j5.    4B/flc.  Coot.  129. 

Bat  escape,  committed  by  the  party  himself,  if  effected  by  force, 
belongs  more  properly  to  the  title  ]^riJ0fon  9Sreaftin0. 

By  Stat.  44  G.  3*  c,  92.  §  3.,   offenders  against  whom  any  war-  44  G.  s.  c.  912. 
rant  shall  be  issued,  escaping  from  Ireland  into  England  or  Scot'  I*«™>n»  e«»p- 
W,  may  be  apprehended  by  an  indorsed  warrant,  and  conveyed  ^^j  ?^^'  ^' 
\o  Ireland;  and  the  fourth  section  of  the  act  makes  the  same  from  Ireland  to 
prorision  as  to  offenders  escaping  from  England  or  Scotland  into   G.S.tohe  ap- 
Irdand,  being  apprehended  and  conveyed  back  again  to  England  prehended  and 
or  Scstland.  brought  back 

The  apprehension  of  persons  escaping  from  England  into  Scot'  *S^"' 
loMdy  and  from  Scotland  into  England^   is  provided  for  by  stat.   *>» "  ^  Scot- 
13G.3^c.31.     And    as    to   admitting   persons   apprehended   in         * 
England,  Scotland,  and  Ireland,  to  bail,  for  bailable  ofiences,  see 
statQtes  45  G.  3*  c.  92.,  and  54  G.  3.  c.  186.,  which  latter  stat.,  $  2.,  54  G.  s.  c  186. 
(oacts  that  all  warrants  issued  in  England,  Scotland,  or  Ireland, 
respectively,  may  and  shall  be  indorsed  and  executed,  and  enforced 
and  acted  upon,  in  any  part  of  the  U.  K.,  in  like  manner  as  is  di- 
rected by  stat.  13  G.  3.  c.  31.  in  relation  to  warrants  issued  or 
granted  in  England  and  Scotland  respectively,  as  fully  as  if  all  tlie 
provisions  of  the  said  act  were  made  part  of  this  act,  as  to  every 
part  of  the  U.  K.,  and  as  to  ail  justices  of  the  peace,  sherifPs  offi- 
cers, constables  or  other  officer  or  officers  of  the  peace  in  Ireland^ 
^  veil  as  in  England  and  Scotland  respectively.     See  also  title 
Variant. 

II.  (!^0cape  0uffereti  bp  a  ptidare  ]dec0Dti* 

It  seems  to  be  a  good  general  rule,  that  wherever  any  person   Escape  by  a 
Wh  another  lawfully  in  his  custody,    whether  upon  an  arrest  private  person. 
ntade  by  himself  or  another,  he  is  guilty  of  an  escape,  if  he  suffer 
^im  to  go  at  large  before  he  hath  discharged  himself  of  him,  by 
^iivering  him  over  to  some  other  who  by  law  ought  to  have  the 
cuitody  of  him.     2  Haxn,  c.20.  $  1-  1  ^«««-  377. 

And  Uie  law  is  generally  the  same^  in  relation  to  escapes  suf- 
^^  by  private  personsi  as  by  officers.     Id. 
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III.  QD0ca{re  buffered  bp  an  £>fficer. 

In  order  to  make  an  escape  there  must  be  an  actual  arrest ; 
and  therefore,  if  an  officer,  having  a  warrant  to  arrest  a  man,  see 
him  shut  up  in  a  house,  and  challenge  him  as  his  prisoner,  but 
never  actually  have  him  in  his  custody,  and  the  party  get  free, 
the  officer  cannot  be  charged  with  an  escape.     2  Haw.  c.  19.  §  !• 

1  Halcy  594.  .   .  .       • 

The  arrest  must  be  also  justifiable  ;  for  if  it  be  either  for  a  sup- 
posed crime,  where  no  such  crime  was  committed,  and  the  party 
neither  indicted  nor  appealed,  or  for  such  a  slight  suspicion  of  an 
actual  crime,  and  by  such  an  irregular  mittimus  as  will  neither 
justify  the  arrest  nor  imprisonment,  the  officer  is  not  guilty  of  an 
escape,  by  suffering  the  prisoner  to  go  at  large.    2  Hato.  c.  J9.  §  2. 

But  where  commitments  are  good  in  substance,  though  they  be 
not  strictly  formal,  the  gaoler  is  as  much  bound  to  observe  them 
as  if  they  were  made  ever  so  exactly.     1  Russ,  369. 

And  as  the  imprisonment  must  be  justifiable,  so  it  must  be  also 
for  a  criminal  offence,     2  Haw.  c.  19.  $  3. 

The  imprisonment  must  also  be  continuing  at  the  time  of  the 
escape ;  and  its  continuance  must  be  grounded  on  that  satisfac- 
tion which  the  public  justice  demands  for  the  crime  committed. 
So  that  if  a  prisoner  be  acquitted,  and  detained  only  for  his  fees, 
it  will  not  be  criminal  to  suffer  him  to  escape,  though  the  judg- 
ment were  that  he  be  discharged  paying  his  Jees ;  he  being  de- 
tained, not  as  a  criminal,  but  only  as  a  debtor :  but  if  a  person, 
convicted  of  a  crime,  be  condemned  to  imprisonment  for  a  cer- 
tain time,  and  also  *'  until  he  pays  his  fees/  and  he  escape  after 
such  time  is  elapsed,  without  paying  them,  perhaps  such  escape 
may  be  criminal,  for  it  was  part  of  the  punishment  that  the  impri- 
sonment be  continued  till  the  fees  should  be  paid,  (a)  2  Haw. 
c.  19.  §  4*.  1  Russ.  369. 

Also,  it  is  an  escape  in  some  cases  to  suffer  a  prisoner  to  have 
greater  liberty  than  by  the  law  he  ought  to  have ;  as  to  admit  a 
person  to  bail,  who  by  law  ought  not  to  be  bailed,  but  to  be  kept 
m  close  custody.     2  Haw,  c.  1 9.  $  5. 

So,  if  a  gaoler  or  other  officer  shall  license  his  prisoner  to  go 
abroad  for  a  time,  and  to  come  again,  this  is  an  escape,  even  though 
the  prisoner  return  again.     Dalt.  c.  159. 

If  the  gaoler  so  closely  pursue  the  prisoner  who  flies  from  him, 
that  he  retakes  him  without  losing  sight  of  him,  the  law  looks  on 
the  prisoner  so  far  in  his  power  all  the  time,  as  not  to  adjudge  such 
a  flight  to  amount  at  all  to  an  escape  :  but  if  the  gaoler  once  lose 
sight  of  the  prisoner,  and  afterwards  retake  him,  he  seems  in 
strictness  to  be  guilty  of  an  escape.    2  Haw.  c.  19.  §  6. 

But  it  must  be  by  a  known  officer  of  the  law.  T.  Hillf  a  yeo- 
man wardour  of  the  Tower,  and  Dod^  the  gentleman  gaoler  there, 
were  indicted  for  the  negligent  escape  of  Colonel  Parker,  com- 
mitted to  the  Tower  for  high  treason.  Lord  Lucas,  the  constable 
of  the  Tower,  had  committed  the  colonel  to  the  care  of  the  de- 
fendants, to  be  kept  in  the  house  of  the  defendant  Hill.  The 
judges  present  {0.  B.  January,  1694)  were  of  opinion,  that  the 

(a)  By  Stat  55  G.  3.  c.  50.  ail  fees  payable  by  prisoners  are  abolished.     See 
tit.  <0ao!f,  &c.  §  XI. 
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defendanU  were  not  such  officers  as  the  law  took  notice  of,  and 
therefore  could  not  be  guilty  of  a  negligent  escape.  It  was  merely 
a  breach  of  trust  to  Lord  LucaSf  their  master. 

Upon  the  same  principle,  S.  Sticky  a  wardour  of  the  Tower,  who 
was  indicted  at  the  same  sessions  for  the  negligent  escape  of  Lord 
Ckcart^,  was  acquitted. 

Bat  it  is  laid  down,  that  whoever,  defadOf  occupies  the  office  of  But  a  gaoler 
agaoJ^,  is  liable  to  answer  for  a  negligent  escape^  and  that  it  is  defacto\»\iM: 
no  way  material  whether  his  title  to  the  office  be  legal  or  not. 
^Han,  c  19.  $  28. 

A  sheriff  is  as  much  liable  to  answer  for  an  escape  suffered  Sheriff  liable 
by  his  bailiff  as  if  he  had  actually  suffered  it  himself;  and  the  f^  escape  by 
court  may  charge  either  the  sheriff  or  bailiff  for  such  an  escape.  ^*  bailiff. 
]  Ruts.  372. 

IV.  SQ^at  10  a  tolumarp,  and  togat  a  mgligettt 

escape^ 

Wherever  an   officer,    who  hath  the  custody  of  a   prisoner,  Voluncaiy 
charged  witb  and  guilty  of  a  capital  offence,  doth  knowingly  give  escape,  what, 
him  his  liberty,  with  an  intent  to  save  him  from  his  trial  or  execu- 
tion, this  is  a  voluntary  escape.     2  Havs.  c.  19.  §  10. 

A  negligent  escape  '\%^  when  the  party  arrested  or  imprisoned  Negligent 
doth  escape  against  the  will  of  him  that  arrested  or  imprisoned  e^ape,  what, 
him,  and  is  not  freshly  pursued  and  taken  again  before  he  hath  lost 
the  sight  of  him.     Dalt,  c.  159. 

If  the  constable  or  other  officer  shall  voluntarily  suffer  a  thief,   Suffering  a 
beii^  in  his  custody,  to  go  into  the  water  to  drown  himself,  this  Sm  17***^** 
escape  is  felony  in  the  constable,  and  the  drowning  is  felony  in 
the  tbief.  Otherwise,  if  the  thief  shall  suddenly,  without  the  assent 
of  the  constable,  kill,  hang,  or  drown  himself,  this  is  but  a  negli- 
gent escape  in  the  constable.    Id. 

It  appears  to  have  been  holden,  that  it  is  an  escape  in  the  con-  Disonlerly  per* 
stable  to  discharge  a  person  committed  to  his  custody  by  a  watch-  *?"  ^^^  ^^ 
maoy  as  a  loose  and  disorderly  woman,  and  a  street-walker,  although  ^|][|^hmag  * 
no  positive  charge  was  made.     R.  v.  Bootie,  2  Burr.  864. 

V.  Concerntng  tge  rera&ing  of  a  ]3er0Dti  tetopttf^ 

If  an  officer  hath  arrested  a  man  by  virtue  of  a  warrant,  and  Officer  suffer- 
then  taketh  his  promise  that  he  will  come  again,  and  so  letteth  ing  a  voluntary 
him  go,  the  officer  cannot,  after  arrest,  take  him  again  by  force  of  ^"P*  cannot 
his  former  warrant,  for  that  this  was  by  the  consent  of  the  officer. 
But  if  he  return,  and  put  himself  again  under  the  custody  of  the 
officer,  it  seems  that  it  may  be  properly  argued  that  the  officer 
may  lawfully  detain  him,  and  bring  him  before  the  justice  in  pur- 
suance of  the  warrant.     Dali,  c.  169.  2  Haw.  c.  13.  §  9. 

But  if  the  party  arrested  had  escaped  of  his  own  wrong  with-  Prisoner  escap- 
out  the  consent  of  the  officer,  now,  upon  fresh  suit,  the  officer  'ngofhisown 
may  take  him  again  and  again  so  often  as  he  escapeth,  although  Jl^f^^ 
he  were  out  of  view,  or  that  he  shall  fly  into  another  town  or 
county,  and  bring  him  before  the  justice  upon  whose  warrant  he 
was  first  arrested.    Dali.  c.  169.  p.  405. 

And  it  is  said  generally  in  some  books,  that  an  officer  who  hath 
negligently  suffered  a  prisoner  to  escape  may  retake  him  where- 
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ever  he  finds  him,  without  mentioning  any  fresh  pursuit:  and 
indeed,  since  the  liberty  gained  by  the  prisoner  is  wholly  owing  to 
his  own  wrong,  there  seems  to  be  no  reason  he  should  take  any 
manner  of  advantage  from  it.     2  Haxo*  c  19.  k  l^* 

And  wherever  a  person  is  lawfully  arrested  for  any  cause^  and 
afterwards  escapes,  and  shelters  himself  in  a  housci  the  doors 
may  be  broken  open  to  take  him,  on  a  refusal  of  admittance. 
2  Hato.  c.  14.  §  9, 

It  is  perhaps  the  better  opinion  that  wherever  a  prisoner,  by  th« 
negligence  of  his  keeper,  gets  so  far  out  of  his  power  that  the 
keeper  loses  sight  of  him,  the  keeper  is  punishable  for  the  escape, 
notwithstanding  he  took  him  immediately  afler.  And  it  is  clear 
that  he  cannot  excuse  himself  from  an  escape,  by  killing  a  pri* 
soner  in  the  pursuit,  though  he  could  not  possibly  retake  him ;  but 
must  in  such  case  be  content  to  submit  to  such  punishment  as  his 
negligence  shall  appear  to  deserve.    2  Han?.  cA9»  §  IS. 

Ryland  v.  Lavender  and  others^  E,  1824,  2  Bing.  65m  De- 
fendant, as  gaoler,  covenanted  with  the  sheriff,  among  other 
things,  to  attend  the  quarter  sessions,  and  to  remove  prisoners 
under  writs  of  habeas  corpus,  without  permitting  them  to  escape. 
The  defendant  being  engaged  at  the  quarter  sessions,  the  sheril^ 
upon  a  writ  of  habeas  corpus  for  the  removal  of  a  prisoner,  directed 
his  warrant  to  the  defenaant,  and  **  fV>  fF.,  by  me  (the  sheriff)  for 
this  time  only  thereto  specially  appointed.*'  W.  W^  who  was  the 
defendant's  turnkey,  proceeded  with  the  prisoner  towards  the 
place  of  destination.  The  prisoner  having  escaped,  the  court  of 
C.  P.  held  that  the  sheriff,  having  specially  directed  the  warrant 
to  W,  W.y  the  defendant  was  not  liable  upon  his  covenant* 

VI.  SIntiicnmm  fw  an  fttit^^u 

It  seems  clear  that  every  indictment  (A.)  for  an  escape,  whether 
negligent  or  voluntary,  must  expressly  show  that  the  prisoner  was 
actually  in  the  defendant's  custody  for  such  a  crime,  and  that  he 
went  at  large.  And  if  for  a  voluntary  escape^  that  the  defendant 
feloniously  and  voluntarily  suffered  him  to  ^o  at  large ;  and  it 
must  set  forth,  not  the  felony  in  general,  but  the  particular  kind 
of  felony :  but  it  seems  questionable,  whether  such  certainty,  as 
to  the  nature  of  the  crime,  be  necessary  in  an  indictment  for  a 
negligent  escape ;  for  that  it  is  not  material  in  this  case,  whether 
the  person  who  escaped  were  guilty  or  not.  2  Haxo*  c.  19.  §  14. 
—  C.25.  %G6. 

Where  an  indictment  stated  that  the  prisoner  was  in  defendant's 
custody,  and  charged  with  a  certain  crime,  judgment  was  arrested 
because  it  did  not  state  that  he  was  committed  for  that  crime; 
for  a  person  in  custody  may  be  charged  with  a  crime,  and  yet  not 
be  in  custody  on  such  charge.     1  Russ.  374. 

The  indictment  ought  also  to  show  the  time  when  the  offence 
was  committed  for  which  the  party  was  in  custody,  that  it  may 
appear  to  have  been  prior  to  the  escape,  and  subsequent  to  the 
last  general  pardon. 

VII.  %xi^\  anO  Condtctton  for  an  (Cjscatie^ 

Gaoler  not  pro-       If  the  prisoner  be  of  record  in  a  court,  and  the  gaoler  being 
ducing  him,  a     called  cannot  give  an  account  where  he  is,  this  is  a  conviction  of 
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an  escape ;  but  seems  not  a  conviction  of  a  voluntary  escape,  un* 
less  the  gaoler  confesseth  it.  And  the^oler  may  be  fined  in  such 
a  case.     1  Haie,60S. 

And  it  seems  to  be  clear,  that  a  keeper  who  voluntarily  suffers  Felony  to  be 
another  to  escape  who  was  in  his  custody  for  felony,  cannot  be  *"***  ^^^^  ^^ 
arraigned  for  such  escape  as  for  felony  until  the  principal  be  ••****•• 
attainted,  for  that  the  felony  of  the  prisoner  shall  not  be  tried 
between  the  king  and   the  keeper,  because  the  prisoner  is  a 
stranger  thereunto ;  yet  he  may  be  indicted  and  tried  for  it  as  a 
misprision  before  the  attainder  of  the  principal  offender.    2  Hato. 
c.  19.  §  96.  2  Irui.  591,592. 

yfhere  the  commitment  is  for  high  treason,  the  party  voluntarily  Eteape  in  high 
pennitting  the  escape  is  punishable  for  such  crime,  whether  the  ^'^'■on* 
partj  escaping  be  ever  convicted  or  not;  there  being  no  accessaries 
in  high  treason.     1  Run.  S74. 

In  a  prosecution  for  an  escape,  it  was  held  that  a  certificate  of  Certiflcrte  of 
the  clerk  of  assize  was  not  competent  evidence  of  the  conviction  <^'>*»<^*>«"* 
incmsequence  of  which  the  prisoner  was  in  custody.     R.  v.  Smilh^ 
E.  T.  1788,  1  Russ.  867. 

But  now  by  4  G,  4.  c.  64.  §  44.,  in  case  of  any  prosecution  for  Made  evidence. 
ao  escape,  attempt  to  escape,  &c.,  either  against  the  prisoner  ^^/w- 
eMraping,  or  any  other  person  concerned  therein,  a  certificate  by 
the  clerk  of  assize,  or  any  other  clerk  of  the  court  where  the 
prisoner  shall  have  been  convicted,  shall,  with  due  proof  of  the 
identity  of  the  person,  be  sufiicient  evidence  of  the  conviction,  &c. 

Under  a  statute,  authorising  a  similar  certificate,  (56  G.  S.  c.  27.)  What  it  mutt 
it  was  held  not  sufficient  for  the  certificate  to  state  merely  that  tute. 
the  prisoner  was  convicted  of  felony,  but  that  it  ought  to  set  out 
the  eflect  and  substance  of  the  conviction.     72.  v.  Walton.    M.  T. 
1821.     C.C.R.Am. 

VIII.  ]0unt0&metit  of  an  CDHcaiie^ 

If  a  felon  escape  before  arrest,  it  is  not  punishable  in  him  as  Punishment  of 
felony ;  but  for  the  flight  he  forfeits  his  goods  when  presented,  escape  before 
UMi  Sum.  111.  "™»- 

If  a  private  person  arrest  a  felon,  and  he  escape  by  force  from  Of  escape  by  a 
him,  the  township  shall  be  amerced,  but  it  seems  it  excuseth  the  private  penon. 
party,  because  he  cannot  raise  power  to  assist  him :  but  if  a  con- 
stable or  other  officer  hath  the  custody  of  a  prisoner,  bringing 
bim  to  the  gaol,  it  seems  that  a  simple  escape  by  the  rescue  of 
the  prisoner  himself  doth  not  wholly  excuse  him,  because  he  may 
take  sufficient  strength  to  his  assistance.     1  Hale,  601, 

Wherever  a  person  is  found  guilty  upon  an  indictment  or  pre-  Of  a  negligent 
sentment  of  a  negligent  escape  of  a  criminal  actually  in  his  escape* 
custody,  he  is  punishable  by  fine  and  imprisonment,  according  to 
the  quality  of  the  offence.     2  Haw.  c.  19.  §  31.  —  c.  20.  $6. 
1  Hole,  600.604. 

And  it  seems  to  be  the  better  opinion  that  the  sheriff  is  as  much 
liable  to  answer  for  a  negligent  escape,  suffered  by  his  bailiff,  as 
if  he  had  actually  suffered  it  himself,  and  that  the  court  may 
charge  either  the  sheriff  or  bailiff  for  such  an  escape ;  and  if  a 
deputy  gaoler  be  not  sufficient  to  answer  a  negligent  escape,  his 
pnncipai  must  answer  for  him.  2  Haw.  c.  19.  §  29.  Rex  v.  Fell, 
1  Ld.  Raym.  424. 


192 


FrUoner  break- 
ing gaol. 

Gaoler  may 
iron  prisoners. 


A  yoluntary 
escape,  punish- 
able as  the 
crime  of  the 
prisoner 
escaping. 


Gaoler  de  facto* 


Principal 
gaoler  not  pun- 
ishable as  for  a 
voluntary 
escape  when 
suffered  by  his 
deputy. 


A  Toluntary 
escape  not 
excluded  from 
clergy. 


(2HdCi)pe  {Punishment  of.)       [Criminal 

Note.  Mr.  Hatokins,  although  he  is  one  of  the  most  accurate  of 
all  writers,  yet  hath  inserted  in  this  place  certain  penalties  for 
escapes,  which  were  expired  above  200  years  before.     2  Ham* 

c.  19.  §  34, 35. 

If  a  prisoner  for  felony  break  the  gaol,  this  seems  to  be  a  ne- 
gligent escape  in  the  gaoler,  because  there  wanted  either  that  due 
strength  in  the  gaol  that  should  have  secured  him,  or  that  due 
vigilance  in  the  gaoler  or  his  officers  to  have  prevented  it ;  and 
therefore  it  is  lawful  for  the  gaoler  to  hamper  them  with  irons  to 
prevent  their  escape :  for  if  gaolers  might  not  be  punished  for 
this  as  a  negligent  escape,  they  would  be  careless  either  to  secure 
their  prisoners,  or  to  retake  them  that  escape.     1  HalcyGOlm 

It  seems  to  be  generally  agreed  that  a  voluntary  escape  sulFered 
by  an  officer  amounts  to  the  same  kind  of  crime  and  is  punishable 
in  the  same  degree  as  the  offence  of  which  the  party  was  guilty, 
and  for  which  he  was  in  custody ;  whether  it  be  treason,  felony,  or 
trespass.     2  Haw.  c.l9.  §  22. (a) 

But  yet  a  voluntary  escape  is  no  felony,  if  the  act  done  were 
not  felony  at  the  time  of  the  escape  made,  as  in  case  of  a  mortal 
wound  given,  and  the  party  not  dying  till  after  the  escape ;  but 
the  officer  may  be  fined  to  the  value  of  his  goods.     Dalt*  c.  \59* 

Also  a  voluntary  escape  suffered  by  one  who  wrongfully  takes 
upon  him  the  keeping  of  a  gaol  seems  to  be  punishable  in  the 
same  manner  as  if  he  was  never  so  rightfully  entitled  to  such  cus- 
tody ;  for  that  the  crime  is  in  both  cases  of  the  same  ill  conse- 
quence to  the  public ;  and  there  seems  to  be  no  reason  that  a 
wrongful  officer  should  have  greater  favour  than  a  rightful,  and 
that  &r  no  other  reason  but  because  he  is  a  wrongful  one.  2  Haw. 
c.  19.  §23. 

But  it  seemeth  to  be  clear  that  no  one  is  punishable  as  for 
felony  for  the  voluntary  escape  of  a  felon,  but  the  person  only 
who  is  actually  guilty  of  it;  and  therefore  that  the  principal 
gaoler  is  only  fineable  for  a  voluntary  escape  suffered  by  his  de- 
puty ;  for  that  no  one  shall  suffer  capitally  for  the  crime  of  another. 

/£/.  §27. 

And  therefore,  although  in  all  civil  causes  the  sheriff  is  to  be 
responsible,  or  the  gaoler,  at  election,  yet  if  the  gaoler  do  volun* 
tarily  suffer  a  felon  in  his  custody  to  escape,  this,  inasmuch  as  it 
reacheth  to  life,  is  felony  only  in  the  gaoler  that  was  immediately 
trusted  with  the  custody,  and  not  in  the  sheriff.  1  Hale^  597. 

For  the  escape  must  be  voluntarily  permitted  in  him  that  per- 
mitted it,  which  could  not  be  in  the  high  sheriff,  though  it  were 
such  in  the  gaoler,  for  he  was  not  privy  to  it,  and  therefore  could 
not  do  it  feloniously ;  but  it  was  a  negligent  escape  in  him,  in 
trusting  such  a  person  with  the  custody  of  his  prisoners,  that 
would  be  false  to  his  trust,  and  therefore  the  sheriff  shall  pay,  but 
not  corporally  suffer  for  the  miscarriage  of  his  gaoler.  1  //iofe, 
597,598. 

But  although  the  felony  for  which  a  man  is  committed  be  not 
within  clergy,  yet  the  person  who  voluntarily  suffers  him  to  escape 
shall  have  the  benefit  of  clergy.     1  Halcy  599. 


(a)  If  the  cause  be  expressed  in  the  commitment,   S  Intt-  5S. 
dommttnunt,  §  zn. 


See  tit. 
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Bj  4  G.  4.  c.  6.  §  18.  {Mutiny  Act)y   when  his  majesty  shall  5  G.  4.  c  is. 
intend  that  any  sentence  of  transportation  passed  by  a  court-mar-   Eicape  of  of- 
tial,  or  any  commuted  transportation  i^hall  be  carried  into  execu-  fenders  sen- 
tioD,  all  the   laws  in  force  touching  the  escape  of  felons  shall  ^p^  ^  • 
apply  to  such  offender,  and  to  all  persons  aiding  and  abetting,  ™'!!L*7  ^j'** 
contriving  or  assisting  in  any  escape  or  intended  escape  of  any  conditioiuaiy 
such  ofaider.  pudoned. 

A  former  statate,  57  G.  3.  c.  140.  §  6.,  contains  a  similar  provi-  37  q,  3^  ^  240. 
sion  with  respect  to  offenders  under  sentence  of  death  by  a  naval   As  to  those 
coiut-martial  and  allowed  the  benefit  of  a  conditional  pardon.         tentenccd  by  a 

SiiU  32  G.  3.  c.  156.  provides  against  the  aiding  of  the  escape  "*^'!  ^"'^ 
of  prisoners  of   war,  and  enacts,  that  **  every  person  who  shall  ^*'~' 
knowingly  and  wilfully  aid  or  assist  any  alien  enemy  of  H.  M.,   p^^^*  %in^* 
being  a  prisoner  of  war  in  H.  M.'s    dominions,   whether  such  the  escape  of 
prisoner  shall  be  confined  as  a  prisoner  of  war  in  any  prison,  or  prisoners  of 
other  place  of  confinement,  or  shall  be  suffered  to  be  at  large  in  war  made  liable 
H.  M.'s  domioions,  or  any  part  thereof,  on  his  parole,  to  escape  *<>  transport- 
ixom  such  prison  or  other  place  of  confinement,  or  from  H.  M.'s  ^'^'^ 
dominions,  if  at  large  upon  parole,"  shall  upon  conviction  be  ad- 
judged guilty  of  felony,  and  be  liable  to  be  transported  for  life,  or 
for  14  or  7  years.     The  act  also  declares  (§  2.)  that  every  person 
who  shall  knowingly  and  wilfully  aid  or  assist  any  such  prisoner  at 
large  on  parole,  in  quitting  any  part  of  H.  M.'s  dominions,  where 
he  may  be  on  his  parole,  although  he  sliall  not  aid  or  assist  such 
person  in  quitting  the  coast  of  any  part  of  H.  M.'s  dominions, 
shall  be  deemed  guilty  of  aiding  the  escape  of  such  person  within 
the  act.    There. is  a  further  provision  as  to  assisting  such  prison- 
ers in  their  escape  after  they  had  got  upon  the  high  seas.     ^  3. 
enacts,  **  that  if  any  person  or  persons  owing  allegiance  to  H.  M.y 
after  any  such  prisoner  as  aforesaid  hath  quitted  the  coast  of  any 
part  of  H.  M.'s  dominions  in  such  his  escape  as  aforesaid,  shall 
knowingly  and  wilfully,  upon  the  high  seas,  aid  or  assist  such 
prisoner  in  his  escape  to  or  towards  any  other  dominions  or  place, 
such  person  shall  also  be  adjudged  guilty  of  felony,  and  be  liable 
to  be  transported  as  aforesaid."     It  is  also  provided  that  offences 
committed  upon  the  high  seas,  and  not  within  the  body  of  any 
county,  may  be  tried  in  any  county  within  the  realm,  (a) 

By  Stat.  1  &  2  G.  4.  c.  88.  §  1.,   if  any  person  shall  rescue,  or  i& 20.4.0*88. 
aid  and  assist  in  rescuing  from  the  lawful  custody  of  any  constable,  Funisbment  of 
officer,  headborough,  or  other  person  whomsoever,  any  person  persons  rescu- 
charged  with,  or  suspected  of,  or  committed  for  any  felony,  or  on  '"*  '^^^^'^""u 
suspicion  thereof,  then  if  the  person  or  persons  so  offending  shall  « .  J^     ^' 
be  convicted  of  felony,  and  be  entitled  to  the  benefit  of  clergy, 
and  be  liable  to  be  imprisoned  for  any  term  not  exceeding  one 
year,  it  shall  be  lawful  for  the  court  by  or  before  whom  any  such 
person  or  persons  shall  be  convicted,  to  order  and  direct,  in  case 
it  shall  think  fit,  that  such  person  or  persons  instead  of  being  so 
fined  and  imprisoned  as  aforesaid  (a),  shall  be  transported  beyond  (a)  ^. 
the  seas  for  seven  years»  or  be  imprisoned  only,  or  be  imprisoned 

(a)  By  §  4.  the  act  is  not  to  prevent  offenders  from  being  prosecuted'  as  tfiey 
might  have  been,  if  the  act  bad  not  been  passed ;  but  no  person  prosecuted  other- 
wise than  under  the  provisions  of  the  act  is  to  be  liable  to  be  prosecuted  for  the 
same  offend  under  the  act ;  and  no  person  prosecuted  under  the  act  is,  for  ihot 
same  offeoce,  to  be  othcrwiK  prosecuted. 
VOL.  III.  O 
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and  kept  to  hard  labour  in  the  common  gaol,  house  of  correciiooy 
or  penitentiary  house,  for  any  term  not  less  than  one  and  not  ex* 
ceeding  three  years. 

IX.  aiDtng  in  ammpttng  to  cjjcape. 

By  Stat.  16  G.  2.  c.31.  §  3.,  if  any  person  shall  assist  any  pri- 
soner to  attempt  to  escape  ^/rom  any  constable,  or  other  c^cer  or 
person,  who  shall  have  the  lawful  charge  of  him  in  order  to  carry 
him  to  gaol,  by  virtue  of  a  warrant  of  commitment  for  treason  or 
felony  (except  petty  larceny),  expressed  or  such  warrant;  or  if 
any  person  shall  assist  any  felon  to  attempt  his  escape  from  on 
board  any  boaty  ship,  or  vessel,  carrying  Jelons  for  transportation, 
or  from  the  contractor  for  the  transportation  of  such  felons,  or  his 
agents,  or  any  other  person  to  whom  such  felon  shall  have  been 
lawfully  delivered  in  order  for  transportation,  he  shall  be  guilty  of 
felony,  and  be  transported  for  seven  years. 

All  prosecutions  on  this  act  to  be  commenced  within  a  year 
after  the  offence  committed. 

It  has  been  decided  that  stat.  16  G.  2.  c.  31.  does  not  extend  to 
cases  where  an  actual  escape  is  made,  but  must  be  confined  to  cases 
o^  an  attempt,  without  effecting  the  escape  itself.  Mr.  J.  BuUer, 
in  delivering  the  opinion  of  the  judges  (O.  B*,  June,  1796),  ob- 
served, "  the  statute  purports  to  be  made  for  the  further  punish- 
ing of  those  persons  who  shall  aid  and  assist  persons  attempting  to 
escape,  and  makes  the  offence  felony:  it  creates  a  new  feJony; 
but  the  offence  of  assisting  a  felon  in  making  an  actual  escape 
was  felony  before,  and  therefore  does  not  seem  to  fall  within  the 
view  or  intention  of  the  legislature  when  they  made  this  statute." 
R.  ytu  TUley  and  others,  O.  B.  AprU  Sess.  1795,  2  Leach,  662. 
See  also  R.  v.  Burridge,  3  P.  Wms.  439.    1  Hale,  621. 

An  indictment  at  common  law  for  aiding  a  prisoner's  escape, 
ought  to  state  that  the  party  knew  of  his  offence. 

By  Stat.  4  G.  4.  c.  64.  §  43.,  ^'  If  any  person  shall  convey  or 
cause  to  be  conveyed  into  any  prison  to  which  this  act  shall  ex- 
tend, any  mask,  vizor,  or  other  disguise,  or  any  instrument  or 
arms  proper  to  facilitate  the  escape  of  any  prisoners,  and  the  same 
shall  deliver  or  cause  to  be  delivered  to  any  prisoner  in  such  pri- 
son, or  to  any  other  person  there,  for  the  use  of  any  such  prisoner, 
without  the  consent  or  privity  of  the  keeper  of  such  prison,  every 
such  person  shall  be  deemed  to  have  delivered  such  vizor  or  dis« 
guise,  instrument,  or  arms,  with  intent  to  aid  and  assist  such  pri- 
soner to  escape  or  attempt  to  escape ;  and  if  any  person  shall,  by 
any  means  whatever,  aid  and  assist  any  prisoner  to  escape  or  in 
attempting  to  escape  from  any  prison,  every  person  so  onending, 
whether  an  escape  be  actually  made  or  not,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  transported  beyond 
the  seas,  for  any  term  not  exceeding  fourteen  years.** 

§  44.  And,  to  the  intent  that  prosecutions  for  escapes,  breaches 
of  prison,  and  rescues,  may  be  carried  on  with  as  little  trouble  and 
expence  as  is  possible,  *<  any  offender  escaping,  breaking  prison,  or 
being  rescued  therefrom,  may  be  tried  either  in  the  jurisdiction 
where  the  offence  was  committed,  or  in  that  where  he  or  she  shall 
be  apprehended  and  retaken ;  and  in  case  of  any  prosecution  for 
any  such  escape,  attempt  to  escape,  breach  of  prison,  or  rescue^ 
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either  against  the  offender  escaping  or  attempting  to  escape,  or 

having  broken  prison,  or  having  been  rescued,  or  against  any 

other  person  or  persons  concerned  therein,  or  aiding,  abetting,  or 

assisting   the   same,  a  certificate  given  by  the  clerk  of  a&size,   aerk  of  couifta 

or  other  clerk  of  the  court  in  which  such  offender  shall  have  been  certificate. 

convicted,  shall,  together  with  due  proof  of  the  identity  of  the 

persoii,  be  sufficient  evidence  to  the  court  and  jury  of  the  nature 

and  iut  of  the  conviction,  and  of  the  species  and  period  of  con* 

finunwat  to  which  such  person  was  sentenced." 

By  5  G.  4.  €•  84*  §  22.,  persons  conveying  the  means  of  escape  Escape  of  pri- 
ro  oAsndera  in  the  custody  of  the  superintendant,  or  other  person  •oners  while 
rcnioring  or  conveying  them  for  transportation,  are  punishable  the  '«°>oTing  for 
same  as  if  such  offenders  had  been  in  prison.  trantpoiution. 

A.     Indictment  against  a  Constable  for  an  Escape.  A. 

County  of  *1  'T^HE  jurors  for  our  lord  the  king  upon  their  oath 
■  f        present,  that  on  the  ■  daif  of*  »  in  the 

to  wjt.    J  'year  of  the  reign  of ,  at ,  in  the 

couniy  qfbresaid,  one  A.  I.  of'  came  before  J.  P.,  esquire, 

then  ami  yet  one  of  the  justices  of  our  said  lord  the  kine,  assigned 
to  keep  the  peace  in  the  said  county ,  and  also  to  hear  ana  determine 
divers  J^onieSf  trespasses,  and  other  misdemeanors  in  the  said  county 
committed ;  and  the  said  A.  I.  did,  then  and  there,  on  his  oath  be* 
Jare  the  same  justice,  charge,  accuse,  and  give  information  against 
one  A.  O.  of  aforesaid,  in  the  county  aforesaid,  yeoman, 

J6r  a  certain  misdemeanor,  in  taking  fish  out  of  the  pond  of , 

at ,  in  the  said  county  [or,  as  the  offence  shall  be] :  Where* 

upon  he  the  said  J.  P.  the  justice  aforesaid,  did  then  and  there,  to 
wit,  at  — ^— ^—  aforesaid,  in  the  county  aforesaid,  make  a  certain 
isarranij  under  his  hand  and  seal,  in  due  form  of  lato,  directed  to 

the  constable  of aforesaid,  in  ike  county  aforesaid,  thereby 

requiring  him  the  said  constable  to  take  the  body  of  the  said  A.  CX» 
and  bring  him  before  the  said  J*  P.,  the  justice  aforesaid,  to  anstoer 
to  such  matters  and  things  as  should  be  alleged  against  him,  touch* 
ing  the  said  misdemeanor ;  tohich  said  xoarrant  afterwards,  to  xvit, 
on  the  same  day  and  year  above-mentioned,  at  >  aforesaid f 

in  the  county  aforesaid,  toas  delivered  to  one  A.  C.  then  being  con* 

stable  of aforesaid,  in  due  form  qflato,  to  be  executed  i  by 

virtue  of  which  said  warrant  the  said  A.  C.  aftejuoards,  to  wit,  on  the 

said  ———  day  of ,  in  the  year  aforesaid,  at .  ■ 

aforesaid,  in  the  said  county,  did  take  and  arrest  the  body  of  the 
said  A.  O.,  and  him  the  said  A.  O.  in  his  custody  for  the  cause 

a/bresaid,  had:  Nevertheless,  the  said  A.  C.  of aforesaid, 

ta  the  county  aforesaid,  yeoman,  afterwards,  to  wit,  on  the  said 
■  day  qf^  ■  ■,  in  the  year  aforesaid,  the  duty  of  his 

office  in  that  respect  not  regarding,  at  — —  aforesaid,  in  the 
county  aforesaid,  unlawfully  and  negligently  did  permit  the  said 
A.  O-  to  escape  and  go  at  large  out  of  the  custody  of  him  the  said 
A.  C- ;  to  the  great  hindrance  ^justice,  in  contempt  of  our  said  lord 
the  king  and  of  his  laws,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 
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B.  B.    Warrant  to  apprehend  a  Person  for  escaping  from  the 

House  of  Correction. 

County  on  ^^  ^j^^  constable  of  the  parish  of ,  in  the 

I    said  county  of 
to  wit.    J  ^ 

JpORASMUCH  as  J.  H.  keeper  of  the  house  of  correction  tt 
,  in  the  county  aforesaid^  hath  this  day  made  infom» 
ation  and  complaint  before  we,  Sir  G.  C.  barU^  one  of  his  majesty 
justices  of  the  peace  acting  in  and  for  the  said  county  of-  t 

that  A.  O.  hath  unla-wfuUy  and  inilfully  escaped  from  the  house  of 
correction  at  aforesaid,  and  Jrom  and  out  of  the  custodjf 

of  him  the  said  J.  H.,  Hie  keeper  thereof  j  before  the  expiration  oj ^ 
certain  term  for  which  he  the  said  A.  O.  ivas  ordered  to  be  imprisoned 
and  kept  to  hard  labour  therein.  These  are  therefore  to  cowtwnd 
you  the  said  constable  forthwith  to  apprehend  and  bring  before  me  or 
some  other  of  his  majesty  s  justices  of  the  peace  for  the  saidcomty^ 
the  body  of  the  said  A.  O.,  to  amtoer  unto  the  said  complaintt  and 
to  be  forther  dealt  with  according  to  law*  Herein  foU  you  mL 
Given  under  my  hand  and  seal  this  — —  day  of*  i  one 

thousand  eight  hundred  and  . 

G.  C.    (LS.)(a) 

(ESJcfieat^    See  tit.  fothituvt* 


Examination. 

[7  G.4.  C.64..  — 9G.4.  c. 32.  —  3  & 4 W. 4.  c.49.  c.S2.] 

7G.4.  C.64.  "RY  7  G.4.  c.6^.  §  1.  where  any  person  shall  be  taken  on  a 
Examination  of  ■'-^  charge  of  felony,  before  one  or  more  justice  or  justices  of  the 
''^"*tic*^°'*  peace,  and  the  charge  shall  be  supported  bif  positive  and  credibU 
one  jut  ce.  evidence  of  the  /act,  or  by  such  evidence  as,  if  not  explained  or  con- 
tradicted, shall,  in  the  opinion  of  the  justice  or  justices,  rflW' « 
When  he  may  Strong  presumption  of  the  guilt  of  the  person  charged,  such  person 
commit.  shall  be  committed  to  prison  by  such  justice  or  justices,  in  toe 

When  he  shall  manner  hereinafter  mentioned.  But  if  there  shall  be  only  one 
remand  till  two  justice  present,  and  the  whole  evidence  given  before  him  shall  be 
jHtticesare  guch  as  neither  to  raise  a  strong  presumption  of  guilt,  nor  to 
present.  warrant  the  dismissal  of  the  charge,  such  justice  shall  order  tue 

person  charged  to  be  detained  in  custody  until  he  or  she  shall  be 
When  taken  taken  before  two  justices  at  the  least :  and  where  any  person  so 
before  two  jus-  taken,  or  any  person  in  the  first  instance  taken  before  two  justices 
nuSS.**"         ^^  ^^®  peace,  shall  be  charged  with  felony,  or  on  suspicion  ot 

felony,  and  the  evidence  given  in  support  of  the  charge  shall, '" 

their  opinion,  not  be  such  as  to  raise  a  strong  presumption  of  the 

guilt  of  the  person  charged,  and  to  require  nis  or  her  comnjittal, 

or  such  evidence  shall  be  adduced  on  behalf  of  the  person  charms 

If  there  is  not      «*  shall,  in  their  opinion,  weaken  the  presumption  of  his  or  h^^ 

strong  pre-        gtiHt*  but  there  shall,  notwithstanding,  appear  to  them,  in  either  oj 

sumption  of        guch  cases,  to  be  sufficient  ground  for  judicial  inquiry  Into  his  o^^ 

guntonthe        i,gr  g^nt^  ^^g  person  charged  shall  be  admitted  to  bail  by  sucn 


(a)  Vide  4  Chitt  Crim.  L.  78. 
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two  justices,  in  the  manner  hereinafter  mentioned:  Provided  always,  justicet  may 
that  nothing  herein  contained  shall  be  construed  to  require  any  admUtobuL 
such  justice  or  justices  to  hear  evidence  on  behalf  of  any  person 
so  charged  as  aforesaid,  unless  it  shall  appear  to  him  or  them  to 
be  meet  and  conducive  to  the  ends  of  justice  to  hear  the  same. 

§  2.  The  two  justices  of  the  peace,  before  they  shall  admit  to  Justices  or  Jus- 
bail,  and  the  justice  or  justices,  before  he  or  they  shall  commit  to  <>ce  to  take 
priscm  any  person  arrested  for  felony,  or  on  suspicion  of  felony,  ex*n"n«rion  of 
shall  toie  the  examination  of  such  person^  and  the  information  upon  f„"^Ytion 
oe^b  of  those  who  shall  know  the  facts  and  circumstances  of  the  against  htm. 
case,  and  shall  put  the  same,  or  as  much  thereof  as  shall  be 
material,  into  writing,  and  the  two  justices  shall  certify  such  bail- 
ment in  writing,  and  every  such  justice  shall  have  authority  to  To  bind  the 
bind  by  recognizance  all  such  persons  as  know  or  declare  any  parties  over  to 
thing  material,  touching  any  such  felony  or  suspicion  of  felony,  to  Pf<»«^".*«»  •nd 
appear  at  the  next  court  of  oyer  and  terminer,  or  gaol  delivery,  **^  endence. 
or  saperior  criminal  court  of  a  county  palatine,  or  great  sessions, 
or  sessitHis  of  the  peace,  at  which  the  trial  thereof  is  intended  to 
be;    then  and  there  to  prosecute  or  give  evidence  against  the 
party  accused :  and  such  justices  or  justice   respectively  shal)  ^^  subscribe 
subscribe  all  such  examinations,  informations,  bailments,  and  re-  ^'^^  deiiw 
cogctzances,  and  deliver,  or  cause  to  be  delivered  to  the  proper  ^"Ji"j£^Ji_ 
officer  of  the  court,  in  which  the  trial  is  to  be,  before  or  at  the  per  officer  at 
opening  of  the  court.  the  sitting  of 

$  3.  Every  justice  of  the  peace,  before  whom  any  person  shall  *!>«  court, 
be  taken,  on  a  charge  of  misdemeanor  or  suspicion  thereof  shall  Depoaitions, 
take  the  examination  of  the  person  charged,  and  the  information,  &cjn  esses  of 
upon  oath,  of  those  who  shall  know  the  facts  and  circumstances  j^j^*"'^^ 
of  the  case,  and  shall  put  the  same,  or  as  much  thereof  as  shall  thereof  to 
be  material,  into  writing  before  he  shall  commit  to  prison  or  be  taken  in 
require  bail  from  the  person  so  charged ;  and  in  every  case  of  writing,  and 
bailment,  shall  certify  the  bailment  in  writing,  and  shall  have  returned  as  in 
authority  to   bind  all  persons,  by  recognizance,  to  appear,   to  c»»««  o' '"^'"y* 
prosecute  or  give  evidence  against  the   party  accused,  in  like  P*rt»«l>ound 
manner  as  in  cases  of  felony,  and  shall  subscribe  all  examinations,  S^e'evidMi^^' 
informations,  bailments,  and  recognizances,  and  deliver  or  cause 
the  same  to  be  delivered  to  the  proper  officer  of  the  court  in  which 
the  trial  is  to  be,  before  or  at  the  opening  of  the  court,  in  like 
manner  as  in  cases  of  felony. 

In  R,  V.  Fearshire,  1  Leach,  202.,  who  was  tried  before  Ld. 
Mansfield  C.  X  at  the  sittings  at  Westminster  ader  Trin.  terra,  1779, 
on  an  indictment  for  a  misdemeanor,  the  counsel  for  the  prosecu- 
tion attempted  to  give  parol  evidence  of  the  information  against 
the  defendant  before  a  justice  of  the  peace,  on  which  the  warrant 
to  apprehend  him  had  been  granted.     Mr.  Dunning,  for  the  de- 
fendant, objected  to  the  admission  of  this  evidence,  and  Ld.  ManS'  indispeniable 
field  rejected  it ;  observing,  that  rs  it  is  the  indispensable  duty  of  duty  of  justices 
every  justice  of  peace  to  lake  all  charges,  of  whatsoever  nature,  kind,  to  take  all 
or  complexion  they  may  be,  in  toriting,  the  presumption  is,  that  he  <^l*^"*g"  ^^ 
has  in  this  case  done  his  duty  by  taking  the  information  in  writing,  ^"^°S* 
and,  therefore,  unless  it  be  previously  shown  that  the  deposition 
was  not  reduced  into  writing,  parol  testimony  thereof  cannot  be 
received. 

It  is  now  clearly  the  duty  of  the  magistrates,  in  misdemeanors,  as  Same  law  in 
well  as  in  felonies,  not  only  to  take  the  charge  in  writing,  but  also  mUdemeanor 
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and  felonies  as 
toexaminationsi 
depositions,  &c. 
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Depositions 
before  coroners. 


Justice  or  co- 
roner offending 
against  pro- 
visions of  stal. 
may  be  fined 
summarily. 


Proyisiont  ap- 
ply to  justices 
and  coroners  for 
separate  juris- 
dictions- 
Depositions  to 
be  taken  in  pre- 
sence of  the 
party  accused, 
and  in  the  lan- 
guage used. 

Defendant  has 
a  right  to  cross- 
examine. 


To  be  taken 
down  in  first 
person. 


to  return  the  examinations  and  depositions  to  the  court  where  the 
trial  is  to  be,  in  every  case  where  they  commit  to  prison,  or  require 
baili  and  to  certify  the  bailment  in  writing:  they  have  also  the 
same  power  of  compelling  the  attendance  of  witnesses  in  misde- 
meanor, which,  till  the  recent  acts  were  passed^  was  confined  to 
cases  of  felony,  and  the  depositions  in  both  cases  are  evidence,  if 
the  witnesses  be  dead  or  absent. 

By  7  G,  4.  c.  G4-.  §  4.  every  coroner,  upon  any  inquisition  be- 
fore him  taken,  whereby  any  person  shall  be  indicted  for  man- 
slaughter or  murder,  or  as  an  accessary  to  murder  before  the  fact, 
shall  put  in  writing  the  evidence  given  to  the  jury  before  him,  or 
as  much  thereof  as  shall  be  material,  and  shall  have  authority  to 
bind  by  recognizance  all  such  persons  as  know  or  declare  any 
thing  material  touching  the  said  manslaughter  or  murder,  or  the 
said  offence  of  being  accessary  to  murder,  to  appear  at  the  next 
court  of  oyer  and  terminer,  or  gaol  delivery,  or  superior  criminal 
court  of  a  county  palatine,  or  great  sessions,  at  which  the  trial  is  to 
be,  then  and  there  to  prosecute  or  give  evidence  against  the  party 
charged ;  and  every  such  coroner  shall  certify  the  same  evidence, 
and  all  such  recognizances,  and  also  the  inquisition  before  him 
taken,  and  shall  deliver  the  same  to  the  proper  officer  of  the  court 
in  which  the  trial  is  to  be,  before  or  at  the  opening  of  the  court, 

§  5.  If  any  justice  or  coroner  shall  offend  in  any  thing  contrary 
to  the  true  intent  and  meaning  of  these  provisions,  the  court  to 
whose  officer  any  such  examination,  information,  evidence,  bail- 
ment, recognizance,  or  inquisition  ought  to  have  been  delivered, 
shall,  upon  examination  and  proof  of  the  offence  in  a  summary 
manner t  set  such  fine  upon  every  such  justice  or  coroner  as  the 
court  shall  think  meet. 

§  6*  All  these  provisions  shall  apply  to  the  justices  and  coronera 
not  only  of  counties  at  large,  but  also  of  all  other  jurisdictions* 

At  Gloucester  Spring  Assizes,  April  I.  1824,  Mr.  Baron  Garrow 
said,  that  **  depositions  should  not  be  full  of  technical  terms  intro* 
duced  from  Burn*s  Justice;  but  that  all  depositions  should  be 
taken  in  the  presence  of  the  parttf  accused,  and  taken  down  in  the 
exact  natural  language  and  peculiar  expressions  used  by  prose- 
cutor or  witnesses.  This  would  prevent  the  deponents  being 
unable  to  recollect  what  they  had  said.  Many  depositions,  on  the 
contrary,  were  filled  up  either  with  Latin  words  or  law  tech. 
nicalities,  which  when  read  over  to  the  witnesses,  it  was  impossible 
they  could  understand.  The  defendant,  in  all  such  cases,  should 
be  permitted  to  cross-examine  the  witnesses ;  and  the  depositions 
should  be  taken  down,  in  all  particulars,  completely  and  accurately 
as  the  evidence  was  actually  given." 

In  almost  all  cases  it  would  be  infinitely  better  if  the  depositions 
were  taken  in  the  first  person,  and  if,  after  the  introductory  part, 
which  generally  concludes  with  the  words  '*  who  saith  as  follows,*' 
the  deposition  proceeded  to  state,  *^  I  saw,  &c.  at  such  a  time  and 
place,"  instead  of  saying,  '*  he,  this  examinant,"  and  "  he,  this 
deponent,"  terms  which  many  witnesses  do  not  understand,  and 
perhaps  may  conceive  to  mean  some  other  person. — See  Car^ 
Sup-  p.  11. 

As  the  enactments  of  7  G.  4.  c.  64.,  requiring  magistrates  to  take 
in  writing  the  examination  of  the  prisoner  and  the  depositions  of 
the  witnesses,  are  the  same  in  effect  with  those  of  the  statutes  of 
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/*.  Sf  M*^  the  following  decisions  in  regard  to  their  admissibility  in 
evidence,  when  taken  under  the  latter,  may  fitly  be  given  in  this 
place. 

Tbe  law  presumes  that  every  man  does  his  duty  until  the  con-   OnJ  testimony 
trarjbe  proved,  and  therefore  will  not  permit  oral  testimony  to  be  of  prisoner*! 
gives  of  a  prisoner's  examination  or  confession  before  a  magistrate,  eiaminsdon 
\inlesa  it  be  most  clearly  substantiated,  that  such  examination  or  before  justice 
confessioo  was  not  reduced  into  writing  as  the  statutes  require.  ^  ^ImI 
So  ruled  in  R.  Y.Jacobs  and  two  otkerst  1  LeachiS09*    Tried  be- 
Ibfv  G&tdd  J.  at  the  O.B.  Feb.  Sess.  1784,  for  a  highway  robbery. 
J?.  V.  Hinxmariy  1  Leach^  310.  n.  (a).     S.  P. 

But  if  a  confession  be  clearly  and  satisfactorily  proved  not  to  ^uter,  if  shewn 
have  been  taken  in  writing,  and  to  have  been  made  freely  and  not  to  have 
voluntarily,  it   is   sufficient  to  convict  a  prisoner  without  any  Ucen  taken  in 
corroborating  evidence.  writing. 

Dauiel  Hall  and  two  others  were  convicted  at  Stafford  Lent 
Ass.  1790,  of  burglary.     The  evidence  was  clear  against  the  two 
others ;  but  excepting  one  or  two  slight  circumstances,  certainly 
not  sufficient  of  themselves  to  have  put  Hall  on  his  defence.    The 
only  evidence  against  him  was  his  examination  before  the  magis- 
trate, which  was  not  taken  in  writing,  either  by  the  magistrate  or 
by  any  other  person,  but  was  proved  by  the  viva  voce  testimony  of 
two  witnesses  who  were  present,  and  which  amounted  to  a  full 
confession  of  his  guilt.    The  case  was  referred  to  the  considera- 
tioa  of  tbe  judges,  whether  this  evidence  of  the  confession  was  well 
received;  and  all  the  judges  (except  Gould  3.)  were,  of  opinion 
that  the  prisoner  was  legally  convicted ;  and  he  was  afterwards 
executed.     Cited  per  Grose  3.  in  delivering  tbe  opinion  of  the 
judges  in  Lambi^s  case^  2  Leach t  559. 

N.B. — The  prisoners  in  this  case  were  tried  before  Adair  Ser-  A  confeflsioii 
jeant,  who  aat  on  the  crown  side  for  Mr.  Justice  Wilson.    During  ?}*<^«  under  the 
the  trial,  a  man  of  the  name  of  Tart  was,  among  others,  produced  J„i^irted**"^u 
to  prove  the  prisoner  Hall  had  desired  him  to  apply  to  the  justice  ncss  for  the 
to  admit  him  as  a  witness  for  the  crown  ;  for  that  tie  had  not  enter,  crown  is  not 
ed  the  bouse,  but  had  only  stood  at  the  door  while  the  other  two  tdmissible. 
prisoners  went  up  stairs  to  commit  the  felony :  but  Mr.  Afanleuf 
the  prisonen*  counsel,  objected,  that  as  this  confession  was  made 
with  a  view  and  under  the  hope  of  being  thereby  permitted  to  turn 
king's  evidence,  it  was  not  admissible  in  evidence  against  the  pri* 
soners ;  and  the  learned  judge  being  of  opinion  that  this  was  not 
a  voluniary  confession^  the  testimony  of  Tart  was  rejected. 

Though  an  examination  is  taken  down  in  writing,  this  will  not  Prisoner's  ex- 
exdude  evidence  of  a  previous  parol  declaration,  which  has  not  smination 
been  reduced  into  writing.     R.  v.  Macarly,  cit.  2  Stmk.  Ev.  62.      •»f^'»'«  »  ™»- 
On  a  trial  for  murder,  it  appeared  that  the  prisoner  made  a  vo-  ^."^jj^i  5" 
hmtary  confession  of  his  guilt,  before  the  whole  of  the  depositions  prior  sutement. 
against  him  had  been  taken  ;  which  confession  was  taken  down  in   Prisoner's  ex- 
writing,  signed  by  the  prisoner,  and  attested  by  the  magistrate's  amination  taken 
clerk.     It  was  objected,  that  nothing  which  a  prisoner  stated  before  before  the  de. 
he  knew  the  evidence  against  him  ought  to  be  used  to  criminate  portions  against 

!,;_  Ilim  were  con- 

1  ded. 

But/7er  Gaselee  J.,  after  consulting  with  Lord  Tenierden  C.  J., 
the  proper  course  was  held  to  be,  that  in  such  case  the  confession 
might  be  repeated  by  the  magistrates'  clerk,  who  heard  it,  refresh* 
ing  his  memory  by  the  written  papers. 
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Parol  proof  of 
matters  stated 
by  prisoner  be- 
fore the  justice 
and  not  taken 
down,  where  his 
examination  as 
to  other 
particulars 
was  regularly 
taken. 


Admission  of 
one  of  two  pri- 
soners cannot 
be  used  against 
the  other. 


Depositions  of 
the  deceased 
taken  under  the 
Stat.  1  P.  &  M. 
c.  13.  are  ad- 
missible, al- 
though not 
wholly  taken  in 
the  presence  of 
the  prisoner, 
if  the  party  in 
his  presence  was 
re-sworn,  and 
the  depositions 
repeated  and 
signed,  for  he 
had  an  oppor- 
tunity of  cross- 
examining. 


It  was  also  held  to  be  no  objection  that  there  were  interlinea* 
tions  and  erasures  in  the  confession  so  taken.  i2.  v.  Bell^  Maidsi, 
Su7n.  Ass.  1831,  5  C.  S^'  P.  162. 

On  the  trial  of  three  prisoners,  for  stealing  a  sheep,  the  pro- 
perty of  A.,  it  appeared  by  the  examination  regularly  taken  down 
and  subscribed  by  the  committing  magistrate,  that  two  of  them 
had  confessed  as  to  being  concerned  in  stealing  a  sheep  belonging 
to  B* :  it  was  proved  by  other  witnesses  who  were  present,  at 
the  time,  before  the  magistrate,  that  the  two  prisoners  made  con- 
fession also  as  to  their  having  stolen  the  sheep  of  i4.,  but  this  was 
not  taken  down  by  the  magistrate.  After  conviction,  the  opinion 
of  the  judges  was  requested  whether  such  evidence  was  admissible- 
Eleven  being  met,  they  were  unanimous  that  the  evidence  being 
precise  and  distinct,  was  properly  received,  and  the  conviction 
right     E.  T.  1832,  R.  v.  Harris  4'  others,  1  M.  338. 

No  admission  by  one  of  two  prisoners  jointly  indicted  can  be 
used  against  the  other.  A.  and  B.  were  charged  with  the  joint 
commission  of  a  felony.  A,  on  his  examination  before  the  magi- 
strate stated,  in  the  presence  and  hearing  of  B.,  that  he  and  ^. 
jointly  committed  the  felony,  and  this  B.  does  not  deny.  These 
circumstances  are  not  evidence  against  B.  R»  v.  Appleby  and 
oihersf  3  Slark.  33. 

R.  v.  Charles  Smith*  The  prisoner  was  indicted  for  the  wilful 
murder  of  Charles  Stuart^  on  the  night  of  the  3d  of  Sepi.  1816« 
It  appeared  that  the  prisoner  on  the  4th  of  SepU  was  brought  be- 
fore two  magistrates  upon  a  charge  of  assaultmg  Charles  Stuart^ 
and  of  having  robbed  a  manufactory  which  Stuart  had  been  eni-> 
ployed  to  guard.  The  principal  question  was,  as  to  the  adroisaibi- 
lity  of  the  deposition  of  the  deceased,  which  was  taken  before  the 
magistrates  upon  that  occasion,  under  the  following  circumstances. 
The  clerk  of  the  magistrates  took  down  the  deposition  of  tlie  de- 
ceased, which  he  produced  at  the  time.  The  oath  was  administered 
to  the  deceased  before  any  part  of  the  deposition  was  written,  and 
the  clerk  then  proceeded  to  take  down  his  statement.  The  pri- 
soner was  not  present  when  the  deceased  commenced  his  state- 
ment, and  when  the  magistrates*  clerk  began  to  take  it  down  in 
writing*  The  prisoner  was  brought  into  the  room  before  the  ex- 
amination was  finished,  and  before  the  last  three  lines  were  written 
down.  The  prisoner  was  then  informed  that  the  magistrates  were 
taking  the  deposition,  and  he  was  desired  to  attend.  The  oath 
was  then  again  administered  to  the  deceased,  in  the  presence  of 
the  prisoner ;  and  the  whole  of  the  deposition,  which  had  been  al- 
ready committed  to  writing  from  the  mouth  of  tlie  deceased, 
was  read  over  to  the  prisoner  very  distinctly  and  slowly.  After 
this  had  been  done,  the  deceased  was  asked,  in  the  presence  and 
hearing  of  the  prisoner,  whether  what  had  been  so  written  was 
true,  and  what  he  meant  to  say,  and  the  deceased  answered  that 
it  was  perfectly  correct.  The  magistrates  then  proceeded  to  exa- 
mine the  deceased  further,  and  the  deceased  stated,  in  the  pre- 
sence and  hearing  of  the  prisoner,  that  which  was  stated  in  the 
last  three  lines  of  the  deposition  of  the  deceased.  The  deceased 
appeared  to  be  perfectly  collected  at  the  time. 

The  prisoner  was  asked  afterwards,  whether  he  chose  to  put  any 
questions  to  the  deceased,  but  he  did  not  ask  any  ;  he  merely  said, 
«'  God  forgive  you;  Charles"    The  deceased  signed  the  deposition 


w.] 


(Ss&mination.  201 


m  the  presence  of  the  magistrates,  and  of  the  prisoner,  and  after 

lie  had  signed  it,  the  magistrates  signed  it  in  the  presence  of  the 

lieceased  and  of  the  prisoner.    On  the  part  of  the  prisoner  it  was 

objected,  that  the  deposition  of  the  deceased  could  not  be  read  in 

endence:  fir&t»  because  the  prisoner  did  not  hear  the  questions  put 

or  the  answers  given,  and  had  not  the  opportunity  of  seeing  the 

manlier  hi  which  the  answers  were  given,  except  as  to  the  last  three 

lines  of  the  deposition ;  and,  therefore,  it  was  contended,  that  the 

case  did  not  come  within  the  statutes  I  &  2  P.  Sf  M.  c.  IS.  and 

2  AS  Pm  Sf  M*  c.  10.,  which  made  depositions  in  any  case  evidence  ;  g^  dthoufffa 
and  secondly,   because  the  examination  under  those  statutes  is  the  charge  oa 
confined  to  the  offence  with  which  the  prisoner  is  charged  at  the  which  the  de- 
time  ;  that  the  prisoner,  in  this  case,  was  charged  with  an  assault  P<M><ioiM  wm 
and  robbery,  and,  therefore,  although  the  deposition  in  question  )^*''7*'^'iL 
might  possibly  have  been  admissible  in  evidence,  upon  an  indict*  f^wbtcbUM  * 
ment  for  the  assault,  or  for  the  robbery,  it  could  not  be  admitted  pritoner  was 
upon  the  trial  of  the  present  charge,  which  was  for  murder,  no  tried. 

such  ofence  having  been  committed  at  the  time  when  the  deposi* 

tion  was  taken  :  but  Ld.  C.  B.  Richards  was  of  opinion,  that  the 

evidence  was  admissible,  since  the  deceased  had  been  re-sworn  in 

the  presence  of  the  prisoner,  and  had  repeated  what  he  had  stated 

before,  and  the  prisoner  therefore  had  an  opportunity  of  cross-ex* 

amining  him.     His  lordship  also  cited  the  case  of  The  King  v* 

Radbomme^  1  Leachy  457*,  where  the  deceased  had  been  exammed 

m  the  presence  of  the  prisoner,  and  the  deposition  had  been  read 

upon  the  trial.     The  jury  found  the  prisoner  guilty.    Ld.  C*  B» 

Ridhardt  afterwards   respited  the  execution,  in  order  that  the 

opinion  of  the  judges  might  be  taken  as  to  the  admissibility  of 

this  evidence;  and  a  great  majority  of  those  present  being   of 

opinioa  that  the  evidence  had  been  properly  received,  the  pri* 

sooer  was  executed.     R.  v.  Charles  Smithy   C.  C  R.  339.  1817* 

3  Siark.  N.  P.  £08.  1  HMs  Rep.  614.   S.  C.   2  Stark.  Ev.  488, 
489. 

Shedl  take  his  esaminaiion.']     And  in  order  thereunto,  if  by  some  Detention  for 
reasonable  occasion  the  justice  cannot  at  the  return  of  the  warrant  further  ezainii»* 
take  the  examination,  he  may  by  word  of  mouth  command  the  *^^'^ 
constable  or  any  other  person  to  detain  in  custody  the  prisoner  till 
the  next  day,  and  then  to  bring  him  before  the  justice  for  further 
examination.     And  this  detainer  is  justifiable  by  the  constable  or 
any  other  person,  without  showing  the  particular  cause  for  which 
he  was  to  be  examined,  or  any  warrant  in  writing.     1  Hale,  5S5. 
2  Halef  120. 

But  the  time  of  the  detainer  roust  be  no  longer  than  is  necessary  Most  be  for  s 
for  such  purpose.     In  Scavage  v.  Tateham  it  was  holden,  that  a  maonable  tuna 
party  could  not  be  detained  sixteen  days ;  and  it  was  there  said  ^°^y* 
that  the  space  of  three  days  (a)  is  a  reasonable  time.    Cro.  Eliz.  829. 
2  Haw.  c.  16.  §  12.    See  the  case  of  Kendal  and  Roe^  12  Howell's 
Sia.  Tri.  1376. 

Mr.  Justice  Park,  in  his  charge  to  the  grand  jury  at  Monmouth  Power  of  Jus- 

Sum.  Ass.  1823,  said,  <*  You  are  here  assembled  as  grand  jurors,  ticesof  the 

peMeto  com- 

(a)    The  usual  practice  at  the  present  day  is  stated  to  be  from  three  days 
to  three  days,  by  a  written  miiiimut.     1  CkUi.  Crim.  L,  75.     Vide  anti,  tit. 
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mit  for  further    though  many  of  you  are  magistrates,  and  through  you  I  must  ad- 
ezamination.       dress  what  I  am  about  to  say  to  magistrates  in  general.   There  has 

been  a  great  irregularity  in  the  commitment  cf  the  man  in  the 
borough  gaol  charged  with  horse-stealing.  It  is  the  duty  of  those 
who  administer  justice  never  to  neglect  the  petitions  of  the  poor; 
and  I  received  a  letter  purporting  to  be  signed  by  this  prisoner, 
stating  and  complaining  that  he  had  been  committed  on  the  27th 
of  May  last  for  further  examination,  that  he  never  had  been  further 
examined,  and  that  he  never  had  been>  up  to  that  time,  (the  S?5th 
Jtdy^)  committed  for  trial !  I  took  for  granted  it  was  like  many  of 
those  letters. which  persons  in  my  situation  often  receive;  but 
when  the  calendar  was  presented  to  me  on  Tuesday  morning,  at 
Herefordf  I  then  found  he  was,  on  the  30th  July^  committed  for 
trial,  a  period  of  two  calendar  months  and  three  days  after  he  was 
first  examined !  I  received  from  a  magistrate  of  the  borough,  this 
morning,  an  account  of  various  proceedings,  and  probably  satis- 
factory reasons  could  be  given  for  this  delay,  and  it  is  not  to  find 
fault  with  this  that  I  mention  it.  I  do  it  as  a  matter  of  caution  to 
all  magistrates,  and  to  state  what  I  conceive  to  be  the  law  on  the 
subject.  That  a  magistrate  may  commit  for  further  examination 
there  can  be  no  doubt,  because  it  is  not  always  that  the  witnesses 
can  be  brought  forward  in  the  first  instance,  or  the  matter  may  not 
be  ripe  for  trial ;  but  the  further  and  absolute  commitment  must  be 
in  a  reasonable  time.  What  is  a  reasonable  time  is  a  mixed  question 
of  law  and  fact,  which  those  who  are  to  exercise  a  judgment  apon 
it  must  decide  at  the  time ;  but,  generally  speaking,  and  without 
exception  almost,  two  whole  months  cannot  be  a  reasonable  time. 
A  magistrate  ought  as  speedily  as  possible  to  make  all  inquiry* 
I  state  that  with  the  greatest  confidence,  because  I  can  state  it 
on  the  authority  of  the  twelve  judges  of  England;  for  a  case  was 
submitted  to  us  about  two  years  ago,  by  H.  M.'s  command,  in 
which  that  point  incidentally  came  under  consideration,  and  the 
judges  ware  of  opinion,  that  a  further  commitment  could  only  be 
for  a  reasonable  time,  and  that  the  jury  must  have  found  the  com« 
mitment  to  be  only  for  a  reasonable  time,  otherwise  the  man  would 
have  been  acquitted,  (a)    It  is  distressing  to  see  in  the  calendar  of 


Commitment 
for  further  ez- 
amioation  may 
be  withottt 
writing. 


(a)  Hie  editor  it  enabled  to  explain  this  allusion  of  Mr.  Justice  Petri  .•  Samvel 
Gooding  was  convicted  at  the  London  Sessions  in  May  1 820,  for  aasiating  John 
Henrjf  Davis  to  escape  from  the  GiUspur  Sirtet  Compter,  where  he  bad  been  con- 
fined on  a  charge  of  forgery.  The  case  was  afterwards  submitted  by  H.  M. 
to  the  judges,  in  consequence  of  a  petition  presented  by  the  prisoner,  Goodingt 
alleging,  that  Damx  never  was  in  £r^a/ custody,  and,  therefore  he  (Gooding)  could 
not  legally  be  found  guilty  in  aiding  his  escape ;  the  fact  being,  that  Datfis,  at  the 
time  of  the  escape,  was  under  commitment  for  furiker  examinaikm  merefyt  but  no 
warranif  commitment,  or  written  authority  was  ever  made  out  by  the  lord  mayor 
(who  was  the  committing  magistrate),  or  any  other  justice  of  the  peace.  The 
only  question  submitted  to  the  judges  was,  whether  a  commitment  for  Jvrlher 
examination  was  legal,  not  being  in  writing  ?  Their  lordsliips  were  unanimously 
of  opinion,  that  such  a  commitment  for  a  reasonable  time,  though  not  in  writing, 
was  good.  (See  2  Hale,  120^  121.,  and  Cro.  Elix.  829.  Scavager.  Taieham*)  But 
they  added,  that  they  considered  reasonable  time  to  be  a  mixed  matter  of  law  and 
fact ;  and  Uiat,  as  the  facts  of  the  case  were  not  fully  detailed,  they  could  form  no 
opinion  in  fact  whether  the  time  in  the  particular  case  was,  or  was  not,  a  reason- 
able time :  but  they  presumed  that  it  must  have  appeared  at  the  trial  that  the  time 
was  reasonable^  as  otherwise  he  ought  to  have  been  acquitted.  MS.  See  I>ans  v. 
Bank  rf  JBn^md,  M.  1824.    2  Bingh.  Rep,  393.  —  {Note  tojbrmtr  edUitm^) 
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so  respectable  a  county  a  commitinent  of  this  description,  and  that 
a  man  committed  on  the  27th  of  Mai^  1823»  for  further  examin- 
atioDy  should  not  have  been  further  examined  until  the  30th  of 
JtJy  following." 

In  accordance  with  these  principles,  where  a  magistrate  had 
committed  plaintiff  on  a  charge  of  felony  for  fourteen  days  for 
farther  examination,  and  an  action  of  trespass  for  imprisonment 
was  brought  in  consequence,  the  jury  having  found  that  the  com- 
mitment was  bonajidet  and  from  no  improper  motive,  but  that  the 
time  was  unreasonable,  the  court  held  that  such  commitment  was 
iliegai,  and  that  the  action  might  be  maintained.  Davis  v.  Capper^ 
10  B,  4r  C.  28.   See  ante,  tit.  eTommitmnir. 

The  examination  of  the  person  accused  ought  not  to  be  upon   Prisoner's  n* 

oath.      1   HaU^  585.  PhiU.  Ev.  106.  amination  not 

And  where  the  examination  of  a  prisoner  before  the  magistrate  to  be  upon  oath. 
purports  to  have  been  taken  on  oath,  no  evidence  on  the  trial  is 
admissible  to  show  that  in  fact  the  examination  was  not  on  oath ; 
as  appears  in  the  following  case. 

JL  V.  Smith  and  Homage^  York  Spring  Ass.  1816, 1  Stark,  N.  P. 
242.  This  was  an  indictment  for  sacrilege  alleged  to  have  been 
committed  in  Sheffield  church.  The  prosecutors  tendered  in  evi* 
dence  the  examination  of  Homage  before  the  magistrate  previous 
to  his  commitment;  this  was  written  under  the  following  words, 
which,  except  as  to  the  name,  were  printed : — '^  The  examination 
of  Homage^  taken  on  oath  before  me,"  &c.  and  was  under* 

signed  by  the  magistrate.— Upon  the  objection  being  taken,  the 
examination  was  rejected,  because  it  purported  to  have  been  taken 
on  oath;  and  Le  Blanc  J.  would  not  permit  a  witness  to  be  ex- 
amined for  the  purpose  of  showing  that  no  oath  had  in  fact  been 
administered  to  the  prisoner,  saying,  that  he  could  not  allow  that 
which  had  been  sent  in  under  the  hand  of  a  magistrate  to  be 
disputed. 

A  prisoner,  when  taken  on  suspicion  before  a  magistrate,  is  to  Prisoner  is  to 
be  allowed  to  speak  voluntarily,  and  give  his  free  account ;  and  he  *V^  volun- 
ought  not  to  be  examined  or  questioned  by  the  magistrate  like  a        ^* 
common  witness :  and  when  a  person  had  been  so  examined,  his 
account  was  rejected  by  Richards  C.  B.  as  inadmissible,  though 
nothing  like  a  threat  or  promise  had  been  used.    1  PhilL  Ev.  106. 

n.  y.  John    Wilson^  Durham  Sum.  Ass.  1817,  1   Holt,  591^  Theexamin- 
The  prisoner  was  indicted  for  uttering  forged  notes,  knowing  them  •''**"  ?|[*  P"" 
to  be  forged.     There  was  nothing  particular  in  the  immediate  act  ^^^^^n^^ha 
of  uttering ;  and  the  question  was,  as  to  the  prisoner's  knowledge,  examines  such 
An  accomplice  was   the  principal  witness ;  and  to  confirm  his  prisoner  as  a 
evidence,  the  counsel  for  tne  prosecution  produced  the  prisoner's  witness,  aU      ^ 
examination  before  the  magistrate  who  committed  him.    It  was  though ^sholda 
tendered,  not  as  a  confession,  but  as  containing  facts  which  ap-  i^ndJcement 
peared  upon  the  prisoner's  examination  confirmatory  of  the  testi-  cannot  be  lued 
mony  of  the  accomplice.    The  magistrate  being  examined,  stated  against  him. 
that  he  held  out  no  hopes  or  inducement  to  the  prisoner,  employed 
no  threats,  but  that  he  had  examined  him  at  a  considerable  extent* 
in  the  same  manner  as  he  was  accustomed  to  examine  a  witness. 
The  prisoner,  however,  was  not  sworn.  —  Richards  Ld.  C.  B.    "  I 
think  I  am  not  at  liberty  to  suffer  this  examination  to  be  read.  No 
matter  whether  a  prisoner  be  sworn  or  not.    An  examination  of 
itself  imposes  an  obligation  to  speak  the  truths    If  a  prisoner  will 
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Signature  of 
prisoner. 


Examination 
taken  down  but 
not  signed  by 
prisoner. 


Proof  of  in- 
formation. 


Tobeezainined 
en  oath. 

9  G.  4.  c  S2. 
Quakers  or 
Moravians  re- 
quired to  give 
evidence  may, 
instead  of  an 
oath,  make  their 
solemn  affirm- 
ation, which 
shall  be  of  the 
same  effect  in 
all  cases  ciTil  or 
criminal. 


confess,  let  him  do  so  voluntarily.  Ask  him  what  he  has  to  say. 
But  it  is  irregular  in  a  magistrate  to  examine  a  prisoner  in  the 
same  manner  as  a  witness  is  examined.  I  must  reject  this  exami- 
nation."    The  prisoner  was  acquitted. 

If  the  offender,  upon  his  examination  before  the  justice  of  the 
peace,  shall  confess  the  matter,  it  shall  not  be  amiss  that  he  sub- 
scribe his  name  or  mark  to  it.     Dali,  c.  164>.  p.  377. 

Tlie  examination  of  the  prisoner  when  reduced  into  writing  ought 
to  be  read  over  to  him,  and  is  usually  tendered  to  him  for  his  sig- 
nature. The  signature,  however,  of  the  prisoner  is  not  essen- 
tially necessary,  but  only  for  precaution  and  facility  of  fiiture 
proof. 

In  Lamb's  case^  2  Leach,  C.  C.  625.,  it  was  held  by  a  majority 
of  the  judges,  that  an  examination  containing  the  prisoner's  con- 
fession, taken  in  writing  by  a  committing  magistrate,  and  read  over 
to  the  prisoner,  who  admitted  it  to  be  true,  but  refused  to  sign  it, 
would  have  been  evidence  at  common  law,  and  was  not  rendered 
inadmissible  by  any  provision  in  stats.  1  &  2  and  2  &  3  PA.  4*  ^* 
Vide  tit.  Confe00ioit. 

In  a  case  where  tlie  clerk  to  the  magistrate  stated  that  he  had 
taken  down  the  examination  from  the  prisoner's  mouth,  and  it  was 
read  over  to  him,  and  offered  to  him  to  sign,  which  he  declined  doings 
JVood  B.  refused  to  receive  it  in  evidence,  the  prisoner  not  having 
admitted  the  truth  of  what  was  stated  in  the  examination.  R<  ▼• 
Telicote,  1  Stark.  B.  483. 

Minutes  of  the  prisoner's  examination,  which  have  not  been 
signed  by  him,  nor  read  over  to  him  after  they  were  taken  in  writ* 
ing,  though  they  cannot  be  admitted  as  evidence  as  a  judicial  ex- 
amination, may  yet  be  used  by  a  witness  who  was  present  when 
the  minutes  were  made,  as  a  memorandum  to  refresh  his  memory. 
Layer's  case,  16  HotoelTs  Sta.  Tri.  214.  1  PkilL  Ev.  107. 

Informations  taken  before  a  justice  of  the  peace  or  coroner,  pur- 
suant to  the  stats,  of  P.S^M,,  before  they  are  admitted  in  evidence 
against  the  party  accused,  ought  to  be  regularly  proved  by  oath  of 
the  justice  or  coroner  who  took  them,  or  by  the  clerk  who  reduced 
them  to  writing,  to  be  the  true  substance  of  what  the  informer 
stated  upon  oath.  2  Hale,  P.  C.  57. 284.  1  Phii.  Ev.  379.  Byt 
it  is  not  necessary  to  prove  that  they  were  signed  by  the  wit- 
ness. R.y.FlemmingSfWffndham,2Leach,^5^.  2  Stark.  Ev.^ 
infrd. 

Information  of  them  that  bring  him."]  Or  of  other  witnesses, 
whom  the  justice  may  cause  to  appear  before  him  in  pursuance  of 
his  summons  (£.)  for  that  purpose.    Dalt.  e.  164. 

And  this  information  must  be  upon  oath.  Dall.  c.  164.  1  Hckf 
586. 

But  by  9  G.4.  c.32.  every  Quaker  or  Moravian,  who  shall  be 
required  to  give  evidence  in  any  case  whatsoever,  criminal  or  civil) 
shall  instead  of  taking  an  oath  in  the  usual  form,  be  permitted  to 
make  his  or  her  solemn  affirmation  or  declaration,  in  the  words  fol- 
lowing ;  that  is  to  say,  *^  I  A.  B.  do  solemnly,  sincerely,  and  truly 
declare  and  affirm ;"  which  said  affirmation  or  declaration  shall  be 
of  the  same  force  and  effect,  in  all  courts  of  justice,  and  other 
places  where  by  law  an  oath  is  required,  as  if  such  Quaker  or  Mo- 
ravian had  taken  an  oath  in  the  usual  form ;  and  if  any  persoQ 
making  such  affirmation  or  declaration  shall  be  convicted  o(  bav- 
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iD^  wilfully 9  falsehr,  and  corruptly  aHirmed  or  declared  any  matter 
or  thing,  which,  it  the  same  had  been  sworn  in  the  usual  fornix 
would  have  amounted  to  wilful  and  corrupt  perjury,  every  such 
offender  shall  be  subject  to  the  same  pains,  penalties,  and  for- 
feitures to  which  persons  convicted  of  wilful  and  corrupt  perjury 
are  or  shall  be  subject. 

By  3&4  fF.4.  c49.»  all  Quakers  and  Moravians  are  permitted  d&4W.4.c.49« 
to  make  their  solemn  a£Brmation  or  declaration,  instead  of  taking  Qwken  and 
ma  oath,  in  all  places,  and  for  all  purposes  whatsoever  where  an  ^<>'*^i^  o>*7 
QBth  is  or  shall  be  required,  either  by  the  common  law,  or  by  any  j^on  insto^  of 
ace  of  parliament  already  made  or  hereafter  to  be  made,  to  be  of  an  oaUi  in  tXL 
the  same  force  and  effect  as  if  an  oath   had  been  taken  in  the  cmcs. 
usual  form  ;  and  the  same  form  of  declaration  is  given  as  in  the  Penalty  en  falw 
preceding  statute,  with  the  like  punishment  in  case  of  a  wilful,  ifflnnaiioii. 
£ilse,  and  corrupt  affirmation,  &c. 

By  S  &  4  fF.  4.  c.  82.,  every  person  belonging  to  the  sect  called  ^^^\^  «*8*« 
separatists,  who  shall  be  required  upon  any  lawful  occasion  to  take  mS^^^^^ 
an  oath  in  any  case  where  by  law  an  oath  is  or  may  be  required,  ation  instead  of 
shall,  instead  of  the  usual  form,  be  permitted  to  make  his  solemn  oath.    | 
affiromtion  or  declaration  in  the  words  following  (here  follows  the 
form),  to  he  of  the  same  force  and  effect  in  all  courts  of  justice 
and  other  places  whatsoever,  as  if  he  had  taken  an  oath  in  the 
usual  form. 

By  $  2^  if  any  person  making  such  affirmation  or  declaration  Falia  affirm- 
shall  in  fact  not  be  a  separatist,  or  shall  wilfully,  falsely,  and  cor-  *^J|^^ 
rupdy  affirm,  &c.  he  shall  incur  the  same  penalties  and  forfeitures  ^^l^j^lpf^  ** 
as  in  case  of  wilful  and  corrupt  perjury.  pwjwy* 

It  is  not  essential  to  the  validity  of  depositions,  that  they  Depontion 
ahoold  be  signed  by  the  deceased  witness.    In  Flemming's  case,  need  not  be 
(SLemdt  854.)  on  an  indictment  for  a  rape,  all  the  judges  con«  "ignedbywit* 
curred  in  opinion,  that  the  deposition  of  a  girl  deceased,  on  °^'** 
whose  person  the  crime  had  been  perpetrated,  taken  on  oath  bv 
the  committing  magistrate,  had  been  properly  admitted  in  evi« 
dence  at  the  trial*  though  such  deposition  was  not  signed  by  the 
deceased.  J  PhilL  Ev.  352. 

Or  as  much  thereof  as  shall  be  material  to  prove  the  felony^   Eridenoe  In 
Yet  it  seeroeth  also  just  and  right,  that  the  justices  who  take  in-  favour  of  pri- 
formation  against  a  felon,  or  person  suspected  of  felony,  should  f^*!!!^^"!^'  ^ 
take  and  certify  as  well  such  information,  proof,  and  evidence,  as  ^     ^^* 

goeth  to  the  acquittal  or  clearing  of  the  prisoner,  as  such  as 
makes  against  the  prisoner:  for  such  information,  evidence,  or 
proof  so  taken  is  only  to  inform  the  king  and  his  justices  of  gaol 
delivery  of  the  truth  of  the  matter.     DalU  c.  165. 

One  of  the  objects  of  the  legislature  in  passing  the  statutes  was  Object  of  legfe- 
to  enable  the  judge  and  jury,  before  whom  the  prisoner  is  tried,  laturein  paising 
to  see  whether  the  witnesses  at  the  trial  are  consistent  with  the  ■*•*••  ^*  *  ^* 
account  given  by  them  before  the  committing  magistrate.     See 
the  judgment  in  Lambes  case,  2  Leachf  552»    Thus  it  was  ad- 
mitted in  Ld.  Sta ford's  case,  7  HoweWs  Sta,  Tri.  1361.  et  seq. 
2  Haw^  €•  46*  $  22.,  that  the  depositions  of  a  witness,  taken  be- 
fore a  justice  of  the  peace,  might  be  read  at  the  desire  of  the 
prisoner,  in  order  to  take  off  the  credit  of  the  witness  by  showing 
a  variaoce  between  the  depositions  and  the  evidence  given  in 
court  vh6  voce.  I  PhUl*  Ev.  353. 

Shall  certify  at  the  next  gaol  delivery.']     And  yet  for  petty  lar- 
cenies, and  small  felonies,  the  offenders  may  be  tried  at  the 


206  dBxaminatiOtt.  [Criminal 

quarter* sessions,  and  the  examinations  and  informations  may  be 

certified  thither.     Dolt.  c.  164<. 

A  mandamus  In  the  nuUier  of ,  one  of  the  Justices  of  the  Peace  for  the 

will  not  lie  to  County  of  Bedford,  M.  60  G.  3.  1  Chitt.  Rep.  627.  On  motion 
compel  a  magis-  f^^  a  rule  to  show  cause  why  a  writ  of  mandamus  should  not  be 
depoitions  "  *  issued,  directed  to  a  magistrate  for  the  county  of  Bedford,  corn- 
taken  before  manding  him  to  produce  certain  depositions  taken  before  him,  on 
him  on  a  charge  a  charge  of  felony,  in  order  to  enable  the  party  against  whom  the 
of  felony,  for  complaint  was  made  to  institute  a  prosecution  against  the  de- 
the  purpose  of  ponents  for  perjury.  —  Abbott  C.  J.  This  is  an  application  com- 
Sctmcnt oVper-  P^^'^^y  without  precedent ;  and  as  no  case  is  cited  in  support  of 
jury  against  the  >(>  ^  ^^^  "^  reason  why  we  should  assume  a  power  which  it  does 
deponenu :  the  not  appear  the  law  has  afforded  us.  I  am  not  aware  of  any  thing 
magistrate  must  at  all  analogous  to  such  a  motion.  We  have  no  power  to  istae  a 
^  *"I^""*^     mandamus  to  a  magistrate  for  any  such  purpose  as  that  stated  at 

d^^^ionV        ''^®  ^^^ Ballet/ J.    You  may  subpoena  the  magistrate  before 

which  may  be     ^^^  grand  jury,  and  from  hearing  the  depositions  taken  before  him 
read  in  evidence  read,  the  grand  jury  may  make  a  presentment.     R.  R. 
before  the  grand        To  be  holden  totthin  the  limits  of  their  commission.']     And  yet 
jury,  (a)  examinations  taken  by  justices  of  the  peace  in  one  county,  maybe 

by  them  certified  in  another  county,  and  there  read,  and  given  in 

evidence  against  the  prisoner.     Dalt.  c.  164. 

To  bind  by  recognizance .^      And  upon  refusal  may  commit  the 

person  refusmg.     1  Hale,  586. 
Ajusticeof  the        Bennet  andxvife  v.  Watson  and  another,  T.  1814.  S  M»^  S,  I. 
peace  may  com-  Trespass  for  assault  and  imprisonment  of  the  wife.     Plea,  not 

^io"/am?teri2  ^^'^^^^^  ^^  ^^^  '"^^  ^^^^^^  Thompson  C.  B.  at  Keni  Lent  Au., 
witncM.'upon'a  ^^l^-,  a  verdict  of  one  shilling  damages  was  found  against  one  of 
charge  of  felony  the  defendants  (the  plaintiff  having  failed  in  proving  notice  to  ^e 
bit>ugi>t  before  Other).  The  case  was  this:  The  defendant  Watson  was  a  magis- 
him,  and  who  trate  residing  at  Woolwich,  and  Newhall,  the  other  defendant,  a 
'^'^"r'S  theS^  constable  of  that  place.  On  the  1st  of  January,  1818,  a  person 
Mons^to  sdwe^  having  been  apprehended  on  suspicion  of  felony,  and  carried  before 
evidence,  or  to  Watson,  the  plaintiff's  wife  was  examined  as  a  witness  against  the 
find  sureties  for  prisoner,  and  afler  her  examination  was  desired  by  Watson  to 
her  appearance,  procure  her  husband's  recognizance  for  her  appearance  at  the  next 

quarter  sessions.  Not  having  done  so,  she  was,  on  the  ISth  o( 
January,  sent  for  by  Watson,  who  again  requested  her  to  procure 
her  husband,  or  some  other  person,  to  be  surety  for  her  appearance 
to  give  evidence  at  Maidstone,  where  the  sessions  were  to  be 
holden ;  to  which  she  answered  that  she  would  not  go,  and  nobodv 
should  make  her.  Persisting  in  her  refusal,  she  was,  on  the  14th 
of  January,  conveyed  by  Netohall  (under  warrant  from  IVotson) 
inside  the  coach  to  Maidstone,  where,  on  the  15th,  she  gave  evi- 
dence,  and  the  prisoner  was  convicted :  and  without  her  evidence 

(a)  But  in  the  case  of  The  King  v.  STtdlh,  1  Stra.  126.,  a  rule  was  granted,  after 
time  had  been  taken  to  deliberate,  to  compel  a  justice  of  the  peace  to  cause  an 
examination  taken  before  him  to  be  produced  at  the  trials  and  to  giire  the  party 
a  copy  in  the  mean  time :  and  in  Wdth  ▼.  Richards,  Bomet,  468.,  in  an  action  for 
a  malicious  prosecution,  a  rule  was  obtained  for  the  committing  oiagiftnfte  to 
show  cause  why  he  should  not  permit  the  plaintiff  to  inspect  and  tske  a  copy  « 
the  information  at  his  own  expense,  and  cause  the  original  information  to  be 
produced  at  the  trial ;  and  after  cause  shown,  the  rule  was  made  absolute  on  tlie 
authority  of  the  case  in  1  Str.  126.  The  practice  and  authorities  are  sUtcd  in 
1  CkUU  Crim.  L.  88,  89.  575.  585. 
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be   could  not  have  been  coovicted. — A  R.  jV.  having  beea  ob- 
tained, 2  Haw.  B.  2.  c  8.  §  58.  and  c  16.  §  2.  were  cited  to  shoir 
that  juaticea  may  comoiit  those  who  refuse  to  be  bound,  if  it  ap« 
pear  that  they  can  give  material  evidence. — After  argument, 
I^.  EUenborcngh  C.  J.  said,  that  the  law  intended  that  the  witness 
dbtoold  be  forthcoming  at  all  events,  and  it  is  a  lenient  mode  which 
tlM  slatute  provided  to  permit  the  witness  to  go  at  large  upon  his 
own  reo^piizance.   However,  that  is  only  one  mode  of  accom* 
plishing  the  end,  which  is,  the  due  appearance  of  the  witness ; 
ther^ore,  when  that  mode  as  well  as  the  end  is  frustrated,  as  far 
^m  it  can  be,  by  the  witness's  refusal,  it  seems  but  reasonable  that 
the  justice  should  be  warranted  in  committing,  which  is  the  only 
means  left  of  securing  the  end.  —  Le  Blanc  J.  said,  the  justice  is 
not  to  commit  by  way  of  punishment,  but  in  order  that  crimes 
may  not  go  unpunished ;  he  is  to  secure  the  appearance  of  the 
witness,  who  is  to  establish  the  delinquency,  after  he  shall  have 
been  examined  before  him  on  oath.     The  statute  has  provided 
that  the  magistrate  shall  bind  him  by  recognisance.     It  he  had 
done  more  than  was  necessary  to  secure  her  appearance,  it  would 
have  been  bad ;  but  in  this  instance  he  has  done  no  more  than  was 
necessary  for  that  purpose. — Dampier  J.  said.  The  power  of  com« 
mitmeot  is  absolutely  necessary  to  the  existence  of  the  stat.  of 
Ph.  4r  Af^  for  unless  there  were  such  a  power,  every  person  would 
of  course  refuse  to  enter  into  a  recognizance,  and  the  magistrate 
could  not  compel  him  ;  and  then,  if  he  could  further  avoid  being 
served  with   a  subpoena,  the  party  delinquent  might  escape  un- 
punished.  This  consideration,  coupled  with  Ld.  Hale's  judgment, 
founded  on  the  practice,  seems  to  me  sufficient  to  establish  the 
power.    Rule  absolute. 

But  a  juatice  of  the  peace  is  not  authorised  by  law  to  commit  a 
witness  willing  to  enter  into  a  recognizance  for  his  appearance  to 
giTC  evidence  against  an  offender,  merely  because  such  witness  is 
unable  to  Bud  a  surety  to  join  him  in  such  recognizance,  nor  ought 
the  justice  to  require  such  surety.  The  party's  own  recognizance 
(at  the  peril  of  commitment)  is  all  that  ought  to  be  required.  So 
held  per  GroAam  B.,  Bodmin  Sum,  Ass.  1817.     MS. 

At  Somersetshire  Sum.  Ass.  1817,  it  appeared  that  two  poor 
women,  witnesses  in  trifling  cases,  had  been  imprisoned  nine 
months  on  account  of  the  prevalence  of  a  malignant  fever  in  //• 
Chester  gaol,  which  prevented  the  prisoners  from  being  sent  for 
trial  in  the  spring  to  Taunton  gaol. 

The  practice  of  committing  witnesses  unable  to  find  sureties 
for  their  appearance  is  clearly  repugnant  to  every  principle  of  the 
English  law. 

And  at  the  Sum.  Ass.  1821,  for  the  same  county,  Mr.  Baron  Illegality  of 
Graham f   in   his   charge  to   the  grand  jury,  expressed  in   the  committal  of  s 
strongest  terms  his  disapprobation,  at  finding  that  a  boy  of  only  ^>towii  for    ^ 
eleven  years  of  age  had  been  sent  to  gaol  and  kept  there  till  the  to*iipwj«rto**** 
assizes,  for  want  of  sureties  to  appear  as  a  witness  to  give  evidence  gWeeridcnce. 
agiunst  a  roan  committed  upon  a  charge  of  felony.     He  had  not 
expected  to  meet  with  such  an  instance  in  this  country  in  the  pre- 
sent enlightened  age ;  it  resembled  the  barbarous  practice  of  days 
long  since  gone  by.    When  witnesses  had  given  their  depositions, 
it  was  the  duty  of  magistrates  to  bind  them  over  to  appear  at  the 
assizes  or  sessions  to  give  evidence  against  the  prisoner ;  and  per- 
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haps,  in  some  cases,  they  might  be  justified  in  requiring  sureties 
from  the  witness.  But  if  a  poor  man  or  woman,  not  resident 
at  or  near  the  place,  should  be  a  necessary  witness,  it  was  too 
much  to  require  sureties,  and  in  default  thereof  to  commit  them : 
the  magistrate's  duty  was  to  bind  them  over  to  appear  on  their 
own  recognizance,  and  not  to  ask  impossibilities.  But  to  send 
an  innocent  child,  only  eleven  years  old,  to  gaol  for  three  months, 
because  he  could  not  obtain  two  responsible  persons  to  be 
bound  for  his  appearance  to  give  evidence,  was  most  unjustifiable ; 
it  was  inflicting  upon  him,  considering  his  tender  age,  by  an  im- 
prisonment of  three  summer  months,  a  greater  punishment  than 
the  culprit  himself  would,  if  convicted,  receive.  In  Italy,  it  was 
true,  this  practice  prevailed  of  old ;  but  what  was  the  consequence? 
When  assassinations  and  the  most  atrocious  crimes  were  openly 
committed  in  their  streets,  persons  present  and  eye-witnesses, 
instead  of  preventing  or  appearing  against  the  criminals,  ran  away 
and  hid  themselves,  because  in  that  country  the  witnesses  were 
sent  to  prison  together  with  the  accused,  to  secure  their  attend- 
ance at  the  trials.  He  could  not  refrain  from  making  these 
animadversions  on  this  practice,  which  he  trusted  would  never 
again  occur. 
Custody  of  In  an   action   for  maliciously,   and  without   probable  caasej 

depoutions.         charging  plaintiff  with  an  assault  before  a  magistrate,  the  magis- 
trate proved  that  the  depositions  taken  before  him  were  reduced 
into  writing,  and  that  he  delivered  them  at  the  court  of  quarter 
sessions  to  the  clerk  of  the  peace,  or  his  deputy.    The  clerk  of  the 
peace  stated  that  a  bill  of  indictment  for  the  assault  was  preferredi 
and  that  the  grand  jury  returned  ignoramus,  and  that  it  was 
usual,  in  such  case,  to  throw  away  or  destroy  the  depositions;  that 
he   had  searched  among  his  papers,  and  could  not  find  them. 
Parol  evidence    Held,  that  parol  evidence  of  their  contents  was  admissible,  and 
of,  when  lost  or  that  it  was  not  necessary  to  call  the  deputy  clerk  of  the  peace  lo 
destroyed.  shew  that  the  original  depositions  were  not  in  his  possession,  m* 

asmuch  as  it  was  his  duty,,  if  he  had  received  them,  to  have  de- 
livered  them  to  his  principal ;  and  not  being  in  his  custodyi  it  ^^ 
to  be  presumed  that  they  were  lost  or  destroyed.  Freeman  v. 
Arkell,  M.  4  G.  4.,  ^  B.  Sf  C.  494. 
Recognbance  jhe  parties  grieved  ought  to  be  bound,  not  only  to  give  evi- 
to  prosecute.       dence,  but  also  to  prefer  a  bill  of  indictment  against  the  prisoDcr. 

Dalt.  c.  1 64« 
44  O.  s.  c  102.       By  Stat.  44  G.  3.  c.  102.,  any  judge  of  the  superior  courts  m 

England  or  Ireland,  and  of  great  session  in  Wales,  and  the  county 
Habeas  corpus  palatine  of  Chester,  may  award  writs  of  habeas  corpus,  for  bringing 
for  witnesses,      prisoners  before  courts  of  record  to  be  examined  as  witnesses. 

See  anti,  tit.  iSail,  ^  ix« 

An  attorney  has  no  right  to  be  present  during  the  investigation 
An  attorney  of  a  charge  of  felony  before  a  magistrate.  R,  v.  Borron^  ^i' 
has  no  right  to    H^  60  G.  3.  4-  1  G.  4.,  SB.S^A.  432. 

wJSIIii^tion^f  ^^*»  ^^^^'  ^"^»  *^*  ^-  Coleridge,  esq.  and  another y  M*  ^^^> 
persons  charged  I  B,  Sf  C.  37.  A  prisoner  when  examined  before  magistrates  on 
with  felony.        a  charge  of  felony  is  not  entitled  as  of  right  to  have  a  person 

skilled  in  the  law  present  as  an  advocate  on  his  behalf,  it  ^P^ 
a  preliminary  investigation  only,  and  not  conclusive  upon  oim* 
See  tit.  Juaticta  of  ti^e  jJPeacCi  §  5. 
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A.    The  Examination  of  a  Person  charged  with  Felony.  A. 

County  ofl  HT^^  examination  0/A.O.,  of  »  labourer^ 

■  J-        taken  before  me^  J.  P.  es^re^  one  of  his  majettyt 

to  wit.    J  justices  of  the  peace,  acting  tn  andjbr  the  said  county 

o^ [or,  in  the  case  of  bail,  taken  before  us  ,  two  of 

his  tsajestifs  justices  of  the  peace  acting  in  andjbr  the  said  county  9 
one  of  M  being  of  the  quorum"],  the      ■  ■     ■  day  of  ,  in  the  year 

ofowr  Lord  one  thousand  eight  hundred  and — ^ . 

The  said  A.  O.  being  charged  before  me  [or,  us\  the  said  justice^ 
on  the  oath  of  A*  l^  of  ,  yeoman,  noithjeloniously  stealings 

at  the  parish  of ,  in  the  said  county,  on  the  -^-^-«  day  of 

-^— ^->  instant^  one  silver  spoon  of  the  value  of  ten  shillings^  the 
property  of  the  said  A.  I. 

Upon  his  examination  note  taken  before  me  [or,  tii]  saiih  i  9, 


Taken  before  me  [or,  us]  the  day  and\  A  O 

year  aboroe  mentioned,  JT  P.     J  '     * 

It  is  recommended  that  the  justice,  or  his  clerk,  do  take  the 
examinations  of  persons  accused  in  the  first  person,  and  in  the 
identical  words  and  expressions  used  by  the  prisoner.  See  antjby 
p.  19d.  and  1  PhUl.  Ev.  106. 

B.     The  Examination  of  a  Witness  against  a  Person  charged  ^* 

with  Felony. 


Coantyofl   HTHE  examination  of  A.L,  of'^^ 

>        taken  on  oath  this aay  o) 

to  wit.    J  year  of  our  Lord  one  thousand  eig 


— ,   yeoman> 

of  i  in  the 

eight  hundred  and 

-,  before  me,  J.  P.  esquire,  one  of  his  majesty's  justices  of 

the  peace  acting  in  and  for  the  iaid  county  of ,  in  ihepre' 

sence  and  hearing  of  A.  O.,  charged  this  day  before  me  the  said 

justice  mthfoloniously  stealing,  at  the  parish  of ,  in  the  said 

county,  on  the  — ^—  day  of  instant,  one  silver  spoon  of  the 

value  often  shillings^  the  property  of  the  said  A.  I. 

This  deponent  saith.   On  the  ■  day  of  the  present  month  of 

/  (a)  savi  the  silver  spoon  note  produced  in  the  possession  of  (a)  Sec  an»K 

the  prisoner  A.  O.  [or,  as  the  case  may  be]«  p.  199. 

Taken  and  stoom  before  me  the^ 
day  and  year  above  mentioned,  \  A.  I. 

J.  P.     J 

The  plain  and  obvious  meaning  of  the  words  spoken  by  the  wit- 
ness ought  to  be  taken  down,  and  not  merely  the  result  of  the 
evidence.     Vide  1  PhUl.  Ev.  106. 


C.     Recognizance  to  prefer  a  Bill  of  Indictment,  and  give  C^ 

Evidence. 

County  of  1  JiE    it  remembered,    that  on  the  day  of 

■  ■  |-        ,  in  the  — — —  year  of  the  reign  of 

to  wit.    J  — — — .  A.  I.,  of  ,  m  the  said  county ^  yeo' 

man,  personally  came  before  me,  H.  C,  doctor  of  laws,  one  of  the 
justices  of  our  said  lord  the  king  assigned  to  keep  the  peace  in  the 
said  county,  and  acknotoledged  himself  to  owe  to  our  said  lord  the 

king  the  sum  of ,  of  good  and  lawful  money  of  Gre&t  Britain, 

to  be  made  and  levied  of  his  goods  and  chattels,  lands ^and  tenements^ 
to  the  use  of  our  said  lord  the  king,  his  heirs  and  successors,  if  he  the 
said  A.  I.  shall  fail  in  the  condition  indorsed*  rl*  C* 

vol..  Ill,  r 
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The  condition  of  the  mthin-toritten  recognizance  is  such,  that 
XDhereas  one  A.  O.,  late  of  ,  voas  this  present  day  brought 

before  the  justice  rvithin  mentioned  by  the  voithin-bounden  A.  I., 
and  was  by  him  charged  with  the  Jeionious  taking  and  carrying 
atoay  ,  of  the  goods  of  him  the  said  A.  L,  and  thereupon 

was  committed  by  the  said  justice  to  the  common  gaol  in  and  for  the 
said  county  ;  if  therefore^  he  the  said  A.  I.  shall  and  do,  at  the 
next  general  quarter  sessions  of  the  peace  [or,  gaol  delivery']  to  be 
holden  in  and  for  the  said  county^  prefer,  or  cause  to  be  p/rejferred^ 
one  biU  of  indictment  of  the  said  felony  against  the  said  A.  O., 
and  shall  then  also  give  evidence  there  concerning  the  samej  as  toell 
to  the  jurors  that  shall  then  inquire  of  the  said  felony ,  as  also  to  them 
that  shall  pass  upon  the  trial  of  the  said  A.  0.»  tnat  then  the  said 
recognizance  to  be  void,  or  else  to  stand  in  fuU force  for  the  king* 

D.  D.     Recognizance  to  give  Evidence. 

County  of  1   Wfi    it   remembered,    that  on  the  »  day  of 

■  >         ,  in  the  — —  year  of  the  reign  of 

to  wit,    J  ',  A.  W.,  of 9  in  the  said  county,  yeo' 

man,  did  come  before  me,  H.  C,  doctor  of  laws,  one  of  the  Justices 
of  our  said  lord  the  king  assigned  to  keep  the  peace  in  the  said 
county,  and  did  acknowledge  himself  to  owe  to  our  said  lord  the 
king  the  sum  often  pounds  of  lawful  money  o/*  Great  Britain,  to  be 
made  and  levied  of  his  goods  ana  chattels,  lands  and  tenements,  to 
the  use  of  our  said  lord  the  king,  his  heirs  and  successors,  if  he  the 
said  A.  W.  shall  fail  in  the  condition  hereon  indorsed  [or,  under- 
written, as  the  case  may  be] . 

The  condition  of  the  within^written  [or,  above^written"]  recog" 
nizance  is  such,  that  if  the  within  [or,  above- bounden]  A.  W.  shail 
personally  appear  at  the  next  general  quarter  sessions  of  the  peace, 
[or,  gaol  delivery"]  to  be  holden  at  ,  in  and  for  the  said 

county,  and  then  and  there  give  such  evidence  as  he  knovoeth^  upon 
a  bill  of  indictment  to  be  exhibited  by  A.  L,  qf\  .    ,  yeoman, 

to  the  grand  jury,  against  A.  O.  late  tf ,  labourer,  for 

feloniously  stealing ,  the  property  of  the  said  A.L;  and 

in  case  the  said  bill  be  found  a  true  bill,  then,  if  the  said  A.  W. 
shall  then  and  there  give  evidence  to  the  jurors  that  shaU  pass  on 
the  trial  of  the  said  A.  O.,  upon  the  said  bill  of  indictment,  and  noi 
depart  thence  without  leave  of  the  court ;  then  this  recognizance  to 
be  void,  or  else  remain  in  its  full  force, 

E.  E.     Summons  of  a  Witness. 

Westmorland.     To  the  constable  of 

JiyHEREAS  information  hath  been  made  before  me,  J. P. esquire, 

one  of  his  majesty  s  justices  of  the  peace  for  the  said  county, 

that  [here  set  forth  the  substance  of  the  complaint] ;  and  that 

A.  W.,  of  ■        ,  in  the  said  county,  yeoman,  is  a  material  twV- 

ness  to  be  examined  concerning  the  same:  These  are  therefore  to 
require  you  to  summon  the  said   A.  W.  to  appear  before  me,  at 

-I   in  the  said  county,    on the day  of 

>  ^l  the  hour  of in  the noon  of  the  same 

day,  to  testify  his  knowledge  concerning  the  premises.     Herein  fail 

jfou  not.     Given  under  my  hand  and  seal,  the day  qf , 

in  ihe  ■  year  of  the  reign  of 

ertttqutv  Bill?*    See  %wtmp. 


.] 
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l^^HERE  a  person  attainted  hath  been  at  large  after  his  attainder,   QjuMtfon  of 
and  afterwards  is  brought  into  court  and  demanded  why  identity  after 
ex.ecntioa  shoald  not  be  awarded  against  him,  if  he  deny  that  he  ^'■i^'^^- 
IS  tbe  same  person,  it  shall  immediately  be  tried  by  a  jury  returned 
for  th^  parpose.    2  Haw.  c.  51 .  §  3. —  Vid.  Ratcliff's  casCf  FosL  40, 
41.  I  Bla*  R.  S.  S.  C. ;  but  see  Lord  Kenyon*s  obsenrations  in  this 
in  Unberiey  ▼.  Gunnings  Peake's  C.  N.  P.  98. 

The  court  may  command  execution  to  be  done,  without  any  No  writ  ncccs. 
rit.     2  Haw.  e.  51.  §4.  wry  for  eze. 

In  fixed  and  stated  judgments,  the  law  makes  no  distinction  be-  ^^^^ 
tween  a  peer  and  a  commoner,  or  between  a  common  and  ordinary   ^^  change  of 
case,  and  one  attended  with  extraordinary  circumstances;  for  P""""™**** 
whldi  reason  it  was  adjudged  in  Felton's  case,  who  murdered  the    ^ 
duke  of  Buckingham^  that  the  court  could  not  order  his  hand  to 
be  cut  off,  nor  make  it  part  of  the  sentence  that  his  body  should 
be  hanged  in  chains,  but  that  the  body  after  execution,  being  at 
the  king's  disposal,  might  be  hung  in  chains,  or  otherwise  ordered, 
as  the  king  should  think  fit.  2  Haw.  c.  48.  §  2. 

An  execution  cannot  be  lawfully  executed  by  any  bat  the  pro-   Proper  officcra 
per  officer.     2  Haw.  c.  51.  §  6.  2  Hale,  41 1.  •*<>»•  «« 

It  must  be  done  pursuant  to  the  judgment,  and  cannot  be  al-  ^^'^^* 

tered  by  the  king,  as  from  beheading  to  hanging.     Hak's  Sam.  ^*  ¥"? 

<v«n    r%  rw  1     A 1 1  o    o  cannot  diMiffo 

272.  2  Hale,  411.  puniiAinent. 

Bat  the  king  may  pardon  part  of  the  execution  ;  as  in  treason  Hemaypardon. 

he  may  pardon   all   but  the  beheading.      Hales  Sum.  272. —  but  cannot 

2  Hale,  412.  aggravate  it. 

He  may  alleviate,  but  not  aggravate,  punishment  beyond  the 
intention  of  the  law.     Fosi.  269. 

It  is  clear  that  if  a  man,  condemned  to  be  hanged,  come  to  life  PerKm  restored 

after  he  be  hanged,  he  ought  to  be  hanged  again ;  for  the  judg-  '^"^  hanging 

ment  was  not  executed  till  he  was  dead.     2  Haxv.  c.5\.  §7.  Minted!*" 

For  execution  in  cases  of  iBSutdett  see  ij^omiciliey  s.v. 


Cjctortion. 

[Suts.  SEd.  1.  c,26.— 81  El.  c.5.  — 55G.3.  c.50.] 
IT  is  said  that  extortion,  in  a  large  sense,  signifies  any  oppression   Definition. 

under  colour  of  right ;  but  that  in  a  strict  sense  it  signifies  the  ^  ^^*  i*  ^'  **• 
taking  of  money,  by  any  ofiBcer,  by  colour  of  his  office,  either 
where  none  at  all  is  due,  or  not  so  much  is  due,  or  where  it  is  not 
yet  due.     1  Hato.  c.  68.  §  1 . 

And  by  stat.  3  Ed.  1.  c.  26.  (which  is  only  in  affirmance  of  the 
common  law).  No  sheriff^  nor  other  ike  kings  officer,  shall  take 
any  retoard  to  do  his  office,  but  shall  be  paid  of  that  which  they  take 
of  the  king;  and  he  that  so  doth  shall  yield  twice  as  much,  ana  shall 
be  punished  at  the  kings  pleasure. 

No  sheriff*  nor  other  tne  kings  officer.']  Under  these  words,  the   AH  public 
law  beginnmg  with  the  sheriffs,  are  understood  escheators,  coro-  office™- 
ners,  bailifi,  eaolers,  and  otlier  inferior  officers  of  the  king,  whose 
offices  were  instituted  before  the  making  of  this  act,  which  do 
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Magistrates. 


Unless  by  stat. 
or  ancient  cus- 
tom. 


Coroner. 
Under-sheriff. 


Miller. 
Ferryman. 

Indictment 


The  exact  sum 
need  not  be 
stated. 

Collector  of 
duties  infor* 
mally  ap- 
pointed. 


Such  officers 
cannot  take 
more  than  par- 
liament has 
allowed. 

Prescriptions 
contr^  void. 

Promise  to  pay, 
void. 


Fees  other  than 
ibr  doing  his 
office. 


No  fees  on 
acquittals,  &c« 


any  way  concern  the  admin istratioo  or  execution  of  justice,  or 
the  common  good  of  the  subject,  or  for  the  king's  service.   2  Inst. 

209. 

Also  the  justices  of  the  peace,  whose  office  was  instituted  after 
this  act,  are  bound  by  their  oath  of  office  to  take  nothing  for  their 
office  of  justice  of  the  peace  to  be  done,  but  of  the  king,  and  fees 
accustomed,  and  costs  limited  by  statute. 

And  generally,  no  public  officer  shall  take  any  other  fees  or  re- 
wards for  doing  any  thing  relating  to  his  office  than  some  statute 
in  force  gives  him,  or  else  as  hath  been  anciently  and  accustomably 
taken ;  and  if  he  do  otherwise,  he  is  guilty  of  extortion.  I^aii, 
c.  4<l.    1  Russ.  14-5. 

A  coroner  is  guilty  of  extortion  if  he  refuses  to  take  the  vie^v^  of 
a  dead  body  till  the  fees  are  paid.     1  Russ.  145. 

So,  if  an  under-sheriff  gets  his  fees  by  refusing  to  execute  pro- 
cess till  they  are  paid,  or  takes  a  bond  for  his  fee  before  execution 
is  sued  out.     1  Russ,  ib. 

So,  if  a  miller,  or  a  ferryman,  where  custom  has  ascertained  the 
amount  of  the  respective  tolls,  takes  more  than  the  custom  irar- 
rants,  it  is  extortion.     1  Russ.  ib. 

Two  persons  may  be  indicted  jointly  for  extortion  in  taking 
money  where  no  fee  is  due,  for  there  are  no  accessaries  in  extortion. 
1  Russ.  146. 

The  indictment  must  state  a  sum  which  the  defendant  received, 
but  it  is  not  necessary  to  prove  the  exact  sum  as  laid  in  the  indict- 
ment.    1  Russ.  146. 

But  where  a  person  was  appointed  collector  of  certain  duties, 
under  stat.  43  G.  3.  c.  99.>  by  the  proper  constituted  authorities, 
and  considered  himself  and  was  considered  by  those  authorities 
to  be  such  collector,  but  whose  appointment  was  informally  made, 
it  was  decided  that  he  could  not  be  indicted  at  common  law  for 
the  receipt  of  duties  by  colour  and  pretence  of  being  collector  of 
such  duties,  though  the  money  were  fraudulently  collected  and 
misapplied  by  him;  because  he  was  in  fact  appointed  collector, 
and  in  that  character  received  the  money.  R.  v.  Dobson^ 
7  East,  218. 

Shall  take  any  retoard,']  Therefore  by  the  statute,  they  can  at 
this  day  take  no  more  for  doing  their  office  than  hath  been  since 
allowed  to  them  by  authority  of  parliament.     2  Inst.  210. 

All  prescriptions  which  have  been  contrary  to  this  statute,  and 
to  the  common  law,  in  affirmance  of  which  it  is  made,  have  been 
always  holden  to  be  void.     1  Haw.  c.  68.  §  2. 

It  has  been  resolved,  that  a  promise  to  pay  them  money  for 
doing  of  a  thing,  which  the  law  will  not  suffer  them  to  take  any 
thing  for,  is  merely  void.     1  Hatv.  c.6S.  §  2. 

To  do  his  officer^  It  is  not  said,  that  he  shall  take  no  reward  gene- 
rally, but  no  reward  to  do  his  office :  thus  the  fee  of  9Qd.y  called 
bar  fee,  time  out  of  mind  taken  by  the  sheriff  of  every  prisoner 
that  is  acquitted,  is  not  against  this  statute;  for  it  is  not  taken  for 
doing  his  office.  2/;tj^210. ;  but  see  stat.  14G.S.  c20.  fKW#, 
p.  216. 

By  SB  G.  3.  c.  50.  §  4.,  prisoners  charged  with  felony  or  mis- 
demeanor, against  whom  no  indictment  is  found,  or  who  are 
acquitted  on  their  trial;  shall  be  discharged  without  payment  of 
any  fee  whatever. 
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By  §  9*,  any  clerk  of  assize,  clerk  of  the  peace,  &c.,  or  their  Exacting  them 
deputies  or  other  officers  exacting  such  fees,  are  rendered  inca-  •  ini»d«newior. 
pable  of  holding  their  offices,  and  are  declared  guilty  of  a  mis* 
demeanor. 

It  cannot  be  intended  to  be  the  meaning  of  the  statute  to  restrain  Regular  ftes 
the  coorts  of  jastice,  in  whose  integrity  the  law  alwffvs  reposes  the  •11<*^"^1«» 
hi^est  con6aence,  from  allowing  reasonable  fees  for  the  labour 
and  attendance  of  their  officers ;  the  chief  danger  of  oppression 
is  from  officers  being  left  at  their  liberty  to  set  their  own  rates  on 
their  labour,  and  make  their  own  demands ;  but  there  cannot  be 
so  much  fear  of  these  abuses,  while  they  are  restrained  to  known 
and  stated  fees,  settled  by  the  discretion  of  the  courts,  which  will 
not  saffis^r  them  to  be  exceeded,  without  a  proper  resentment* 
1  Ham.  c.  68.  §  3. 

But  in  the  ecclesiastical  court  a  person  was  libelled  against  for  Cburti  camoff 
fees,  and  upon  motion  a  prohibition  was  granted,  for  that  it  was  cttabluh  fen  u 
holden  that  no  court  had  a  power  to  establish  fees ;  the  judge  of  ***«''  diicretiaiu 
a  court  may  think  them  reasonable,  but  that  is  not  binding ;  but 
if  on  a  quantum  meruit  a  jury  think  them  reasonable,  then  they 
become  established  fees.     GiffbrtTs  case^  1  Salk,  333. 

The  fees  in  sessions,  for  traversing,  trying,  or  discharging  in- 
dictments, discharging  recognizances,  and  the  like,  do  vary  ac- 
cording to  the  different  customs  in  different  places.     D(dt*  c.  41. 

Skaii  yield  twice  as  much]  At  the  common  law  this  offence  is  PuniiliiiMiit  of 
severely  punbhable  at  the  king's  suit  by  fine  and  imprisonment,  •«*w*>an. 
and  also  by  a  removal  from  the  office  in  the  execution  whereof  it 
was  committed.    And  this  statute  doth  add  a  greater  penalty  than  Doaile 
the  common  law  did  give ;  for  hereby  the  plaintiff  shall  recover  ^bunagei. 
his  double  damages.     2  InsL2]0,   1  Hato.  c»68,  §5. 

And  by  stat.  31  EL  c.  5.,  actions  for  extortion  may  be  laid  in  any  si  EL  c  5. 
county. — N.  B.    This  is  doubted  —  see  1  Russ.  146. 

At  the  king's  pleasure.^  That  is,  by  the  king's  justices,  before 
whom  the  cause  depends.    2  Inst.  210* 

Indictment  for  Extortion  in  a  Gaoler. 

Coonty  of  1  HTHE  jurors  for  our  lord  the  king  upon  their  oath 

■■  J       present f  that  A.  O.  late  of in  the  said  county^ 

yeoman,  on  the day  of ,  in  the year  of  the  reign  of » 

toas  taken  up  on  suspicion  of  having  committed  a  certain  fdony^  by 

constable  of in  the  said  county^  by  virtue  of  a  warrant 

directed  to  the  said under  the  hand  and  seal  of  Sir  William 

Dalston,  knight,  then  and  yet  one  of  the  justices  of  our  sovereign  lord 
the  king  assigned  to  keep  the  peace  in  the  said  county,  and  toas  on  the 
same  day  in  the  year  aforesaid  committed  by  him  ike  said  Sir  Wil- 
liam Dalston  to  A.G.  keeper  of  the  goal  of  our  said  sovereign  lord 
the  king  at  'in  the  said  county,  unaer  the  custody  of  him  the 

said  A*  G*  to  be  sqfdy  kept,  upon  suspicion  of  ihejelony  aforesaid, 
and  the  said  A.  O.  xmts  detained  in  that  prison  under  the  custody  of 
the  said  A.  G.Jrom  the  time  that  he  was  committed  to  the  said  prison 
for  one  month  from  thence  next  ensuing,  upon  suspinon  of  the  said 
fdony  ;  nevertheless  the  said  A.  G.,  being  such  keeper  as  aforesaid, 
in  no  wise  regarding  the  statute  in  that  case  made,  and  the  penalty 
therein  contained,  did  on  the  — ^—  day  of  ,  at  .^— —  qfore^ 

said^  in  the  said  county,  demand  and  receive pounds  of  lawful 
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money  o/*  Great  Britain  of  and  from  the  said  A*  O.for  tase  and  fa- 
vour  in  the  said  gaol  for  the  said  timet  in  contempt  of  oitr  said 
sovereign  lord  the  kingy  and  against  the  form  of  the  statute  aforesaidt 
and  against  the  peace  of  our  said  sovereign  lord  the  king,  his  cronn 
and  dignity. 

Indictment  for  Extortion  of  a  Bailiff. 

County  of!  ^  HE  jurors  for  our  lord  the  king  upon  their  oathprc' 

.  J        sent^  that  A.  B.  late  of tn  the  said  counti/j 

yeoman,  being  bailiff*  of  the  hundred  of in  the  said  county^ 

on  the  ■  day  of in  the year  of  the  reign  of 

,  at f  n  the  said  county ,  by  pretext  and  colour  of  hit 

said  office,  did  unjustly  and  by  extortion  take  and  extort  Ss>  of  one 

A.  I.  of in  the  said  county,  yeoman,  one  of  the  Jreehdden 

qualified  to  serve  upon  juries  in  the  said  county,  to  excuse  the  said 
A.  I*  from  attending  or  appearing  at  the  assizes  that  xoere  then  next 
to  be  holden  in  and  for  the  said  county,  Hjohen  in  fact  the  said  A.  I. 
xcas  not  returned  by  the  sheriff  of  the  said  county  in  any  panel  of 
Jurors,  and  also  when  indeed  no  such  sum  of  money  voas  due  to  the 
said  A.  B.for  his  fee  for  excusing  the  attendance  or  appearance  of 
the  said  A«I.  at  the  assizes  (foresaid,  to  the  evil  example  of  other 
iffenders,  to  the  great  damage  of  him  the  said  A.  I.,  ana  against  the 
peace  of  our  said  lord  the  king,  his  croxvn  and  dignity. 


fam  prmna0, 1  See  tit.  Cfiear 

fte^.    See  (Sjctotrdoit. 
i^lo  He  (tr.    See  i^omtctiie. 


iTelon?,  fc. 

I.  Felony. 

[14  G.  3.  c.  20.— 7  *  8  G.  4.  c.  28.] 
11.  Misprision  of  Felony. 

III.  Thefibote  or  Compounding. 

IV.  Rewards  for  apprehefiding  Felons, 

[7  G.  4.  c.  64.] 

Offences  com-  AS  to  trials  of  felonies  and  misdemeanors  committed  on  board 
mitted  during  ^^  vessels  employed  on  inland  navigations,  stage  coaches,  and 
^"{™*\*5' ""  stage  waggons,  Ac,  or  on  the  boundaries  of  counties,  sec  Btst 
of  ST"     7  (^'  *•  c-  6*-  §§  12, 13.  tit.  annictmm. 

I.  i^elottp* 

Etymology.  Fdony  is  supposed  by  some    to  come   from  the  Saxon  /«h 

which  signifieth  fierce  or  cruel;  of  which  the  verb fdl  sigaineih 
to  throw  down  or  demolish ;  and  the  substantive  of  that  name  u 
used  to  signify  a  mountain  rough  and  uncultivated.  But  the  same 
word,  with  a  little  variation,  runneth  through  most  of  the  European 
languages,  and  signifieth  more  generally  an  offence  at  large ;  and 
the  Saxon  word  fallan  signifieth  lo  offend,  etnd  fellnissa  an  offence 
or  failure ;  and  although  felony,  as  it  is  now  become  a  technical 
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term,  signifieth  in  a  more  restrained  sense  an  offence  of  a  high 
nature,  yet  it  is  not  limited  to  capital  offences  only,  but  still  retaineth 
somewhat  of  this  larger  acceptation ;  for  petit  larceny  is  felony, 
although  it  is  not  capital. 

According  to  Sir  Henry  Spelmafis  observation,  it  signifies  such 

an  offence  for  which  during  the  feudal  institution  a  man  should 

lose  or  forfeit  his  estate;  which  he  derives  of  two  northern  words^ 

yee,  which  signifies  the  fief,  feud,  beneficiary  estate,  and  Ion,  which 

signifies  price  or  value. 

The  correct  definition,  however,  of  *•  felony,"  in  our  criminal   I)efinitfi<mof 
law,  appears  to  be  such  an  offence  as  occasions  a  total  forfeiture  ^®  odTenoe, 
of  either  goods  or  chattels,  or  both,  at  the  common  law,  and  to 
which  the  punishment  of  death  may  or  may  not  be  superadded. 
4  BL  Com.  95. 

Where  a  statute  made  any  new  offence  felony,  the  law  implied  By  tMute.. 
that  it  should  be  punished  with  death  as  well  as  with  forfeiture, 
unless  the  offender  prayed  the  benefit  of  clergy,  which  all  felons 
were  entitled  to  have  once,  unless  it  was  expressly  taken  away  by 
statute.     4  BL  Com.  98.  l^Russ.  42. 

By  7  &  8  G.  4.  c.  28.  (a)  §  6.,  benefit  of  clergy  with  respect  to  Clergy 
persons  convicted  of  felony  is  abolished.  abolished. 

By  §  7.9  no  person  convicted  of  felony  shall  suffer  death,  unless   Punishinent  of 
for  »ome  felony  that  was  excluded  from  the  benefit  of  clergy  on  felony,. where 
the  first  day  of  the  session  (Feb.  8.  1827),  or  made  punishable  with  ^**** 
death  by  some  statute  passed  since. 

Bj'  §  8.,  persons  convicted  of  felony  not  punishable  with  death,-  ji,  puoWiinent 
and  for  which  no  punishment  is  specially  provided,  shall  be  liable,  where  not 
at  the  discretion  of  the  court,  to  be  transported  for  seven  years,  or  capiuL 
to  be  imprisoned  for  any  term  not  exceeding  two  years ;  and,  if  a 
male,  to  be  once,  twice,  or  thrice  whipped  (if  the  court  shall  think 
fit),  in  addition  to  such  imprisonment. 

§  9.  provides, "  That  where  any  person  shall  be  convicted  of  any   Court  may 
offence  punishable  under  this  act,  for  which  imprisonment  may  be  °"^*''  ^""^ 
awarded,  it  shall  be  lawful  for  the  court  to  sentence  the  offender  |^"onfinI^^ 
to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour  in  meD^^il  mut  of 
the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the  sentence  of 
the  offender  shall  be  kept  in  solitary  confinement  for  the  whole  or  impriionmcDt. 
any  portion  or  portions  of  such  imprisonment,  or  of  such  impri- 
sonment with  hard  labour,  as  to  the  court  in  its  discretion  shall 
seem  meet." 

§  10.  enacts,  **  That  wherever  sentence  shall  be  passed  for  felony  If  a  person  «n« 
on  a  person  already  imprisoned  under  sentence  for  another  crime,  ^^  sentence  for 
it  shfidl  be  lawful  for  the  court  to  award  imprisonment  for  the  sub-  ">o*hCT^"J«  w 
sequent  offence,  to  commence  at  the  expiration  of  the  imprison-  ^i^„  cJu^ 
ment  to  which  such  person  shall  have  been  previously  sentenced ;  may  pan  a 
and  where  such  person  shall  be  already  under  sentence  eitner  of  second  sen^ 
imprisonment  or  of  transportation,  the  court,  if  empowered  to  pass  tence,  to  com-» 
sentence  of  transportation,  may  award  such  sentence  for  the  sub-  ".*°^  "ifV 
sequent  offence,  to  commence  at  the  expiration  of  the  imprisonment  P*'*"*'"  ®'^"'"'* 
or  transportation  to  which  such  person  shall  have  been  previously 
sentenced,  although  the  aggregate  term  of  imprisonment  or  trans- 
portation respectively  may  exceed  the  term  for  which  either  of 
those  punishments  could  be  otherwise  awarded." 

(a)  An  act  for  further  improving  the  administration  of  criminal  justice. 
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iFelon^,  f  c. 
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Comctionfor 

felony  after  a 
prenous^con- 
viction. 


14  G.  S.  c.  SO. 
Prisoner  ac- 
•quitted,  &c.  to 
be  discharged 
writhout  iee. 


Definition. 


Punishment. 


Signifiei  a  high 
misdemeanor. 


I>efinition. 


§  11.  <'  That  if  any  person  shall  be  convicted  of  anj  felony  not 
punishable  with  death,  committed  after  a  previous  conviction  for 
felony,  such  person  shall,  on  such  subsequent  conviction,  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  years,  and,  if  a  male, 
to  be  once*  twice,  or  thrice  publicly  or  privately  whipped,  if  the  , 
court  shall  so  think  fit,  in  addition  to  such  imprisonment." 

For  allowance  of  expenses  in  prosecution  for  felony,  see  7  G.4fb 
«.  64<.  $  §  22.  24.  et  se^*    See  tit.  Coitts. 

By  Stat.  H  G.  3.  c.  20.,  every  prisoner  charged  with  any  felony 
or  other  crime,  or  as  accessary  thereto,  before  any  court  holding 
criminal  jurisdiction,  against  whom  no  bill  of  indictment  shall  be 
found  by  the  grand  jury,  or  who  shall  on  trial  be  acquitted,  or  who 
shall  be  discharged  by  proclamation  for  want  of  prosecution,  shall 
be  immediately  set  at  large  in  open  court,  without  the  payment  of 
any  fee  or  sum  of  money  to  the  sheriff,  gaoler,  or  keeper;  and 
such  fees  as  have  been  usually  paid  shall  cease ;  and  in  lieu  of  such 
fees  the  treasurers  or  proper  officers  of  the  county,  or  of  such 
districts,  hundreds,  ridings,  or  divisions  of  a  county  as  are  not  ^ 
usually  assessed  -to  the  county  at  large,  and  of  such  cities,  town  ' 
corporate,  cinque  ports,  liberties,  franchises,  and  places  not  paying 
to  the  county  rates,  shall  pay  such  sum  as  has  been  usually  paid 
on  that  occasion,  not  exceeding  ISs.^cL  for  each  prisoner,  on 
certificate  signed  by  a  judge  or  justice  before  whom  such  prisoner 
shall  have  been  discharged,  out  of  the  general  county  rate,  or 
public  stock  of  such  chy,  &c.  See  also  55  G»3.  c.50*  §  4.  tit. 
^aolis,  §  XI.  and  ant^t  p.  212.  tit.  ^xtnttinn. 

11.  J0i0ptt0ian  of  JFelottp. 

Misprision  of  felony  (from  the  French  word  mesprisy  a  neglect  or 
contempt)  is  the  concealing  of  a  felony  which  a  man  knows,  but 
never  consented  to;  for  if  he  consented,  he  is  either  a  principal  or 
accessary  in  the  felony,  and  consequently  guilty  of  misprision  of 
felony,  and  more.     S  Insl.  36.  1  HaUf  374. 

For  it  is  said  that  every  felony  includes  misprision  of  feiony,  and 
may  be  proceeded  against  as  a  misprision  only,  if  the  king  please. 
1  Haw.  C.59.  §  1. 

The  punishment  of  misprision  of  felony  in  a  common  person,  is 
fine  ana  imprisonment ;  in  an  officer,  as  sheriff  or  bailiff  of  liberties, 
imprisonment  for  a  year,  and  ransom  at  the  king's  pleasure,  by  the 
statute  of  Edw,  1.  c.9. 

If  any  person  will  save  himself  from  the  crime  of  misprision,  be 
must  discover  the  offence  to  a  magistrate  with  all  speed  that  he 
can.     3  Inst.  140. 

Misprision  in  a  larger  sense  is  used  to  signify  every  considerable 
misdemeanor,  which  hath  not  a  certain  name  given  to  it  in  the 
law. 

IIL  'Cgeftbote  or  Compouiilring« 

Theftbote  (from  the  Saxon  words  the/i  and  boU,  boot  or  amends) 
i8»  where  one  not  only  knows  of  a  folony,  but  takes  his  goods 
again,  or  other  amends,  not  to  prosecute.  1  Haw.  c.  59*  k  ^ 
1  Ru8s.2l0. 


But  the  bare  takiog  of  one's  own  goods  again,  which  have  been  Fatour  ifaewn 
stolen,  is  no  offence,  unless  some  fayour  be  shewn  to  the  thief,  to  the  thief. 
1  Haw,  tf.59.  §  7- 

Thb  offence  is  very  nearly  allied  to  felony,  and  is  said  to  have  PuniihiDent. 
been  anciently  punished  as  such :  but  at  this  day  it  is  punishable 
only  with  ransom  and  imprisonment,  unless  it  were  accompanied 
with  some  degree  of  maintenance  given  to  the  felon,  which  makes 
the  party  an  accessary  after  the  fact. 

IV.  )R^ar&0  for  d{i{irej^en&ing  jftltrntt^ 

The  7  G.  4.  c.  64.  §  28<  enacts,  **  That  where  any  person  shall  ap-  7  0. 4.  c.  64. 
pear  to  any  court  of  oyer  and  terminer,  gaol  delivery,  superior  cri-  ^"^  ™*^^ 
minai  court  of  a  county  palatine  or  court  of  great  sessions,  to  have  ^JkLir^  h* 
been  active  in  or  towards  the  apprehension  of  any  person  charged  jm^^  been  actiTc 
with  murder,  or  with  feloniously  and  maliciously  shooting  at,  or  in  appiehend- 
attempting  to  discharge  any  kind  of  loaded  fire-arms  at  any  other  ing. 
person,  or  with  stabbing,  cutting,  or  poisoning,  or  with  administer- 
ing any  thing  to  procure  the  miscarriage  of  any  woman,  or  with 
rape,  or  with  burglary  or  felonious  house-breaking,  or  with  robbery 
on   the  person,  or  with  arson,  or  with  horse-stealing,   bullock- 
stealing,  or  sheep-stealing,  or  with  being  accessary  before  the  fact 
to  any  of  the  offences  aforesaid,  or  with  receiving  any  stolen  pro- 
perty knowing  the  same  to  have  been  stolen,  every  such  court  is 
hereby  authorised  and  empowered,  in  any  of  the  cases  aforesaid, 
to  order  the  sheriff  of  the  county  in  which  the  offence  shall  have 
been  committed  to  pay  to  the  person  or  persons,  who  shall  appear 
to  the  court  to  have  been  active  in  or  towards  the  apprehension  of 
any  person  charged  with  any  of  the  said  offences,  such  sum  or  sums 
of  money  as  to  the  court  shall  seem  reasonable  and  sufficient  to 
compensate  such  person  or  persons  for  his,  her,  or  their  expenses, 
exertions,  and  loss  of  time,  in  or  towards  such  apprehension  ;  and 
where  any  person  shall  appear  to  any  court  of  sessions  of  the  peace 
to  have  been  active  in  or  towards  the  apprehension  of  any  party 
charged  with  receiving  stolen  property,  knowing  the  same  to  have 
been  stolen,  such  court  shall  have  power  to  order  compensation  to 
sQch  person  in  the  same  manner  as  the  other  courts  herein-before 
mentioned :  Provided  always,  that  nothing  herein  contained  shall  pre-  p^^]^ 
vent  any  of  the  said  courts  from  also  allowing  to  any  such  persons,  eipenses. 
if  prosecutors  or  wi'tnesses,  such  costs,  expenses,  and  compensation, 
as  courts  are  by  this  act  empowered  to  allow  to  prosecutors  and 
witnesses  respectively." 

And  by  $  29.  it  is  enacted,  '*  That  every  order  for  pavment  to  any  Officer  to  be 
perscm  in  respect  of  such  apprehension  as  aforesaid,  shall  be  forth-  p«i<l  Sm.  for  the 
with  made  out  and  delivered  by  the  proper  officer  of  the  court  ^^^2/^^ 
unto  such  person,  upon  being  paid  for  the  same  the  sum  of  5s>  and  ![|^by  tiie 
no  more ;  and  the  sheriff  of  the  county  for  the  time  being  is  hereby  Sieriff;  who  is 
authorised  and  required,  upon  sight  of  such  order,  forthwith  to  to  be  repaid  by 
pay  to  such  person,  or  to  any  one   duly  authorised  on  his  or  the  treasurer. 
her  behalf,  the  money  in  such  order  mentioned ;  and  every  such 
sheriff  may  immediately  apply  for  repayment  of  the  same  to  the 
commissioners  of  his  majesty's  treasury,  who,   upon  inspecting 
such  order,  together  with  the  acquittance  of  the  person  entitled  to 
receive  the  money  thereon,  shall  forthwith  order  repayment  to 
the  sheriff  of  the  money  so  by  him  paid,  without  any  fee  or  reward 
whatsoever,'* 
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7  G.  4.  c  64.  By  §  30.  it  is  enacted/'  That  if  any  man  shall  happen  to  be  killed 

1^*^°!?°**  ™*^  ^°  endeavouring  to  apprehend  any  person  who  sliall  be  charged 
widow  *child  ^*'^^  *"y  °^  ^^®  offences  herein-before  last  mentioned,  it  shall  be 
orpanaitofa  lawful  for  the  court  before  whom  such  person  shall  be  tried  to 
person  killed  in  order  the  sheriff  of  the  county  to  pay  to  the  widow  of  the  man 
endcaTouring  to  go  killed,  id  case  he  shall  have  been  married,  or  to  his  child  or 
appre^nd  cer.  children,  in  case  his  wife  shall  be  dead,  or  to  his  father  or  mother, 
to  be^^d  by  '  '"  ^*^®  '^^  ^^^^^  h2L\e  left  neither  wife  nor  child,  such  sum  of  money 
the  tberiflr.  ^  ^^  ^^^  court  in  its  discretion  shall  seem  meet ;  and  the  order 

for  payment  of  such  money  shall  be  made  out  and  delivered  by  the 
proper  officer  of  the  court  unto  the  party  entitled  to  receive  the 
same,  or  unto  some  one  on  his  or  her  behalf,  to  be  named  in  such 
order  by  the  direction  of  the  court ;  and  every  such  order  shall 
be  paid  by  and  repaid  to  the  sheriff  in  the  manner  herein-before 
mentioned." 

Information  against  a  Person  for  Felony. 

County  of     f  ^pHE  information  and  complaint  of  A.  I.  qf 

.     \        in  the  county  qf ,  yeomant  made  on 

oath  before  me  J.  P.  esguire,  one  of  his  majesty  s  Justices  qf  t^ 
peace  Jhr  the  said  county y  the  ■  day  oft  ■  -'ig  (^ 

year  ,  that  yesterday  in  the  night  or  early  in  the  morning 

qfthis  day  divers  goods  qfhim  the  said  A.  I.,  to  tvit,  -» have 

feloniously  been  stolen,  taken,  and  carried  atoay  Jrom  the  house  of 
him  the  said  A.  I.  at  '  aforesaid  in  the  county  aforesaid, 

and  that  he  hath  just  cause  to  suspect  and  doth  suspect  that  A*0. 

late  qf ,  labourer,  Jeloniously  did  steal,  take,  and  carry 

away  the  same:  [or  otherwise,  as  the  case  shall  be  0  '^'^^  thereupon 
he  the  said  A.  I.  prayeth  that  justice  may  be  done  in  the  premises. 

A- 1* 
Before  me, 
J.  P. 

Warrant  for  Felony. 
^         J    To '  ,  the  constable  of——. 

JPORASMUCH  as  A.  I.  of in  the  county  qf > 

yeoman,  hath  this  day  made  iriformation  and  complairU  upon 
oath  before  me ,  one  qf  his  majesty  s  justices  qf  the  peace 

Jor  the  said  county,  that  this  present  day  divers  goods  of  him  the 

said  A.  I.,  to  to//, ,  have  Jeloniously  been  stolen,  taken,  and 

carried  away  from  the  house  of  him  the  said  A.  I.  n/— — - 
aforesaid  in  the  county  aforesaid,  and  that  he  hath  just  cause  to 
suspect  and  doth   suspect   that  A.  O.  late  qf ,  labourer, 

feloniously  did  steal,  take,  and  carry  away  the  same  :  [or  otherwise, 
as  the  case  shall  be.]  These  are  therefore  to  command  you  forth- 
with to  apprehend  him  the  said  A.  O.,  and  to  bring  him  before  im 
to  answer  unto  the  said  informtUion  and  complaint,  and  to  be  further 
dealt  withal  according  to  law*  Herein  fail  you  not.  Given  under  mjf 
hand  and  seal  the  day  qf  in  the  year • 

The  form  of  a  commitment  for  felony  ;  see  Comrnkmcnt. 
The  form  of  a  search  warrant  for  stolen  goods;  see  Mint 

i^erti,  Burning  of.     See  Burntitg. 
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JgY  Stat.  9  &  10  ^.  S.  c.  7.  §  U   it  shall  not  be  lawful  for  any  9&10W.3.  c.7. 

person  (of  what  age,  sex,  degree,  or  quality  soevei^  to  make  or  Fireworki  a 
caoae  to  be  made,  or  to  sell  or  expose  to  sale  any  squibs,  rockets,  ''u>'"'^* 
Mfpents,  or  other  fireworks,  or  any  cases,  moulds,  or  other  imple- 
ments for  making  the  same ;  or  to  permit  the  same  to  be  cast, 
thrown,  or  fired  from  out  of  or  in  his  house,  lodging,  or  habitation, 
or  other  place  thereto  belonging,  into  any  public  street,  highway, 
road,  or  passage ;  or  to  throw,  cast,  or  fire,  or  be  aiding  in  throw- 
ing, casting,  or  firing  the  same  in  or  into  any  public  street,  house, 
shop,  river,  highway,  road,  or  passage ;  and  every  such  offence 
shall  be  adjudged  a  common  nuisance. 

§  2.  If  any  person  shall  make  or  cause  to  be  made,  or  give,  sell.  Making  and 
or  offer  to  sale  any  squibs,  rockets,  serpents,  or  other  fireworks,  "•^^ng  rockeu, 
or  any  cases,  moulds,  or  other  implements  for  making  the  same, 
he  shall,  on  conviction  before  one  justice,  or  chief  magistrate, 
by  confession,  or  oath  of  two  witnesses,  forfeit  5/.,  half  to  the  poor, 
and  half  to  the  prosecutor,  to  be  levied  by  distress,  by  warrant  of 
soch  justice  or  chief  magistrate. 

§  2.  And  if  any  person  shall  permit  any  of  the  same  to  be  cast,  Suffering 
thrown,  or  fired  from,  out  of,  or  in  his  house,  shop,  dwelling,  lodg-  rockets  to  be 
ing,  habitation,  or  other  place  thereto  belonging,  into  any  public  ^'^^ 
street,  highway,  road,  or  passage,  or  any  other  house  or  place,  he 
shall  forfeit  20s,  in  like  manner. 

\  3.  If  any  person  shall  throw,  cast,  or  fire,  or  be  aiding  in  Firing  rocketa. 
throwing,  casting,  or  firing  any  the  same  into  any  public  street, 
hoasCf  shop,  river,  highway,  road,  or  passage,  he  shall  forfeit  20f • 
in  like  manner ;  and  if  he  shall  not  immediately  on  conviction  pay 
to  the  justices  the  said  forfeiture  for  the  uses  aforesaid,  the  latter 
shall  commit  him  to  the  house  of  correction,  to  be  kept  to  hard 
labour  for  any  time  not  exceeding  one  month,  unless  he  shall 
sooner  pay  the  forfeiture. 

Where  a  squib  was  wantonly  thrown  among  the  stands  at  a  fair.  Liability  of  per- 
and  being  removed  from  off  that  on  which  it  alighted,  it  occasioned  ion  throwing  a 
the  loss  of  the  eye  of  a  by-stander,  it  was  holden  by  De  Grey  C.  J.,  ^'^^oA, 
and  Nares  and  Gould  Js.,  against  Blackstone  J.,  that  all  that  was 
done  subsequent  to  the  original  throwing  was  a  continuation  of  the 
first  force  and  first  act,  which  continued  till  the  squib  was  spent 
by  bursting ;  and  that  trespass,  not  an  action  on  the  case,  was  the 
proper  remedy.     Scott  v.  Shepherd^  2  Blac,  Rep,  892. 

In  a  like  case  at  N.  P.  it  was  held  by  Lord  EUenborougk  C.  J., 
that  a  schoolmaster  who  permits  an  infant  pupil  under  his  care  to 
make  use  of  fireworks,  is  responsible  in  an  action  for  the  mischief 
which  ensues.     King  v.  Ford^  1  Stark.  N»  P.  C  4*21. 

By  Stat.  3  G.  4.  c.  126.  §  121.,  a  penalty  of  40f.  is  imposed  for  s  O.4.  c.  1S6. 
making  or  assisting  in  making  bonfires,  or  wantonly  letting  off  any 
squib,  rocket,  serpent,  or  other  firework  whatsoever,  within  80  feet 
of  the  centre  of  any  turnpike  road.     See  tit.  QMI^hiaifa  (Turnpike). 
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No  larceny  of 
fishi  if  uncon- 
iinedy  at  C.  L. 


Information  on  stat.  9  &  10  ^  3.  c.  7.  §  2.  for  selling  Fire- 
works. 


dai/of 


in  the 


County  of  1  TiE  it  rememberedf  that  on  the 
-^— ^—  J-  year  of  our  Lord  $  at  - 
to  wit,    J  of ,  A.  I.  of ,  in  the  said  countt/y  gentle- 


,  in  the  said  county 


many  cometh  before  me,  J.  P.  esquire,  one  of  his  majestys  Justices  of 
the  peace  in  and  for  the  said  county,  and  giveth  me,  the  said  justice, 
to  understand  and  be  itiformed,  that  A.  O.  of  the  town  and  parish  of 

f  in  the  said  county,  toyman,  at  his  shop  in  the  said  totvn  and 

parish,  on  the  ■  day  of  this  instant  month  of ,  ttii^w- 

Jully  and  against  the  form  of  the  statute  did  sell  to  one  R.  F.  cer- 
tain squibs,  serpents,  rockets,  and  other  Jirevoorks,  whereby  the  said 
A.  O.  by  virtue  of  the  said  statute  in  that  case  made  and  provided, 
halhfor  his  said  offence  forfeited  the  sum  of  Jive  pounds  ;  wherefore 
the  said  A.  I.  prayeth  the  Judgment  of  me,  the  said  justice,  in  the 
premises,  and  that  he  may  have  one  moiety  of  the  said  forfeiture  of 
Jive  pounds* 
Exhibited,  Sfc, 

For  casting  and  throwing  Squibs  and  other  Fireworks, 


on  the 
parish  of' 


That  A.  O.  late  of' 
day  of 


in  the  said  county ^  yeoman, 

now  last  past,  at  the  town  and 
in  the  said  county,  in  the  public  street  and  high" 
way  there,  unlawfully  did  throw,  cast,  and  fre  certain  Jiretoorks, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
whereby  and  by  force  of  the  said  statute,  the  said  A.  0*for  his  said 
off^ence  hathforfeited  the  sum  of  twenty  shillings.     Wherefore,  Sfc. 


7&8G.4.  C.29. 
Taking  fish  in 
any  water  situ- 
ated in  land 
belonging  to  a 
dwelling- 
house; 

ia  any  private 
Hshcfy  else- 
where. 


iFtfil)  anD  5Fi0l)enefi;. 

[7  &  8  G.  4.  c.  29.— c.  30.] 

A  S  to  offences  in  regard  to  fish,  it  is  to  be  understood  that  larceny 
cannot  be  committed  of  fish  in  an  open  river  or  pond,  whatever 
may  be  the  exclusive  right  of  taking  them,  being  animals  in  which 
there  is  no  property,  like  beasts  ferae  naturae ;  but  if  they  are  dead, 
or  confined,  and  may  serve  for  food,  it  is  otherwise  at  C.  L. :  for  of 
fish  in  a  trunk  or  net,  or,  as  it  should  seem,  in  any  other  enclosed 
place  which  is  private  property,  larceny  may  be  committed.  2  East, 
P.  C  607.  The  following  statutory  provisions  have  however  beea 
enacted  for  the  protection  of  fish. 

By  7  &  8  G.  4.  c.  29.  §  34.,  <<  If  any  person  shall  unlawfully  and 
wilfully  take  or  destroy  any  fis^h  in  any  water  which  shall  run 
through  or  be  in  any  land  adjoining  or  belonging  to  the  dwelling 
house  of  any  person  being  the  owner  of  such  water,  or  havinf^a 
right  of  fishery  therein,  every  such  oiFender  shall  be  guilty  of  a 
misdemeanor,  and,  being  convicted  thereof,  shall  be  punished 
accordingly  ;  and  if  any  person  shall  unlawfully  and  wilfully  take 
or  destroy,  or  attempt  to  take  or  destroy  any  fish  in  any  water 
not  beinff  such  as  aforesaid,  but  which  shall  be  private  property, 
or  in  which  there  shall  be  any  private  right  of  fishery,  every  sttch 
offender,  being  convicted  thereof  before  a  justice  of  the  peace, 


shall  forfeit  and  paj,  over  and  above  the  value  of  the  fish  taken  or  proTision 
destrojed    (if   any),    such   sum   of  money,  not  exceeding  5Lf  retpccting 
as  to  the  justice  shall  seem  meet :  Provided  always,  that  nothing  uglen. 
berein-before  contained  shall  extend  to  any  person  angling  in  the 
day-time ;  but  if  any  person  shall  by  angling  in  the  day-time  un« 
lawfully  and  wilfully  take  or  destroy,  or  attempt  to  take  or  destroy, 
any  fish  in  any  such  water  as  first  mentioned,  he  shall,  on  convic- 
tion before  a  justice  of  the  peace,  forfeit  and  pay  any  sum  not 
exceeding    5i» ;    and    if  in  any  such  water   as  last  mentioned, 
be  shall,  on  the  like  conviction,  forfeit  and  pay  any  sum  not  ex- 
ceeding   2/.,  as  to  the  justice  shall   seem  meet;    and    if  the 
boundfl^  of  any  parish,  township,  or  vill  shall  happen  to  be  in  or 
by  the  side  of  any  such  water  as  is  herein-before  mentioned,  it 
shall  be  sufficient  to  prove  that  the  offence  was  committed  either 
in  the  parish,  township,  or  vill  named  in  the  indictment  or  inform- 
ation, or  in  any  parish,  township,  or  vill  adjoining  thereto. 

(  S5.  "  If  any  person  shall  at  any  time  be  found  fishing,  against  The  tackle  of 
tbe  provisions  of  this  act,  it  shall  be  lawful  for  the  owner  of  the  fi>fwn  nuij  be 
ground,  water,  or  fishery  where  such  offender  shall  be  so  found,  "^i**^ 
bis  servants,  or  any  person  authorised  by  him,  to  demand  from 
such  offender  any  rods,  lines,  hooks,  nets,  or  other  implements  for 
taking  or  destroying  fish,  which  shall  then  be  in  his  possession ;  and 
in  case  such  offender  shall  not  immediately  deliver  up  the  same, 
to  seize  and  take  the  same  from  him  for  the  use  of  such  owner : 
Provided  always,  that  any  person  angling  in  the  day-time,  against   Angler,  on 
the  proTisions  of  this  act,  from  whom  any  implements  used  by  *^'ure  of  bis 
anglers  shall  be  taken,  or  bv  whom  the  same  shall  be  delivered  up  ^^^^»  "^"V^* 
as  aforesaid,  shall  by  the  taking  or  delivering  thereof  be  exempted    '^^  ^°  ^' 
from  tbe  payment  of  any  damages  or  penalty  for  such  angling." 

jT  56.  *'  If  any  person  shall  steal  any  oysters  or  oyster  brood  from   Stealing  oTstera 
any  oyster  bed,  laying,  or  fishery,  being  the  property  of  any  other  J*"  oy«ter  brood 
person,  and  sufficiently  marked  out  or  known  as  such,  every  such  ^^o7*ter 
offender  shall  be  deemed  guilty  of  larceny,  and  being  convicted 
thereof,  shall  be  punished  accordingly ;   and  if  any  person  shall 
unlawfully  and  wilfully  use  any  dredge,  or  any  net,  mstrument,  or  Dredging  for 
engine  whatsoever,  within  the  limits  of  any  such  oyster  fishery,  oytters  withia 
for  the  purpose  of  taking  oysters  or  oyster  brood,  although  none  ^^  ^^^^  ^ 
shall  be  actually  taken,  or  shall,  wiih  any  net,  instrument,  or  engine,  £?fL^*^' 
drag  upon  the  ground  or  soil  of  any  such  fishery,  every  such     ^^* 
person  shall  be  deemed  guilty  of  a  misdemeanor,  and,  being  con- 
victed thereof,  shall  be  punished  by  fine  or  imprisonment,  or  both,   Puniihment. 
as  the  court  shall  award;   such   fine  not   to  exceed  20/.,   and 
such  imprisonment  not  to  exceed  three  calendar  months ;  and  it 
shall  be  sufficient  in  any  indictment  or  information  to  describe, 
either  by  name  or  otherwise,  the  bed,  laying,  or  fishery  in  which 
any  of  the  said  offences  shall  have  been  committed,  without  stating 
the  same  to  be  in  any  particular  parish,  township,  or  vill :  Provided  Provisa 
always,  that  nothing  herein  contained  shall  prevent  any  person 
from  catching  or  fishing  for  any  floating  fish  within  the  limits  of 
any  oyster  fishery  with  any  net,  instrument,  or  engine  adapted  for 
taking  floating  fish  only.*' 

By  §  6S»  it  is  enacted,  that  any  person  found  committing  any  PerMna  offend- 
offence  punishable,  either  upon  indictment  or  upon  summary  con-  '"^  agftmst  the 
▼iction,  under  this  act,  except  only  the  offence  of  angling  in  the  anitlinff^n^t] 
day-time,  may  be  immediately  apprehended  without  a  warrant,  by  day^e,  may 
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be  apprehended  any  peace  officer^  or  by  the  owner  of  the  property  in  respect  to 
w  thout  war-  which  the  offence  shall  be  committed,  or  by  his  servant,  or  by  mnj 
^^^^  person  authorised  by  him,  and  forthwith  taken  before  some  neigh*. 

bouring  justice  of  the  peace.  For  the  application  of  forfeitures  and 
penalties  under  this  act,  the  form  of  conviction,  &c.,  see  tit.  ilaicmjf. 
7&  8  G.4.  c.so  By  7  &  8  G.  4.  c.  30.  §  15.,  "  If  any  person  shall  unlawfully  and 
Breaking  down  maliciously  break  down  or  otherwise  destroy  the  dam  of  any  fish- 
or  destroying  pond,  or  of  any  water  which  shall  be  private  property,  or  in  which 
fiah-ponds,  &c. ;  ^^^^^  gj^^|  ^^^  ^^^  private  right  of  fishery,  with  intent  thereby  to 

take  or  destroy  any  of  the  fish  in  such  pond  or  water,  or  ao  as 
thereby  to  cause  the  loss  or  destruction  of  any  of  the  fish,  or  shall 
or  putting  unlawfully  and  maliciously  put  any  lime  or  other  noxious  material 

noxious  ma-  in  any  such  pond  or  water,  with  intent  thereby  to  destroy  any  of 
terials  into  the  fish  therein,  or  shall  unlawfully  and  maliciously  break  down 

^™® '      .  or  otherwise  destroy  the  dam  of  any  millpond,  every  such  offender 

millnponds"^  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof, 
a  misdemeanor,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
Seven  years'  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
transportation  fg^  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be  once, 
orimpnson-  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall 
"^^^  '  so  think  fit),  in  addition  to  such  imprisonment. 

Power  to  By  §  28.  any  person  found  offending  against  the  act,  whether 

apprehend  punishable  by  indictment  or  summary  conviction,  may  be  imme- 

oflender  with-  diately  apprehended  without  a  warrant,  by  any  peace  officer  or 
out  warrant.       ^^^  owner  of  the  property  injured,  or  any  person  authorised  by 

him,  and  forthwith  taken  before  some  neighbouring  justice.  For 
the  application  of  forfeitures  and  penalties  under  this  act,  the  form 
of  conviction,  &c.,  see  tit.  i9aliciou0  3[niutie0. 

By  5  G.  S.  c.  14.  (now  repealed)  §  1.,  if  any  person  entered  into 
any  park,  garden,  &c.  wherein  was  any  stream,  pond,  &c.,  and  stole, 
took,  killed,  or  destroyed  any  fish  in  such  stream,  &c.  withoot  con- 
sent of  the  owner,  on  being  indicted  for  such  offence  within  six 
months,  he  should,  on  conviction,  be  transported  for  seven  years* 
On  the  above  act  the  following  decision  has  taken  place,  in  regard 
to  fish  so  taken  being  called  the  goods  and  chattels  of  the  owner. 
The  fifth  stated        Hunsdons  case,  O.  B,  1781,    2  East's  P.  C  611.    Indictment 
to  be  the  goodft,  against  J.  //.  on  Stat.  5  G.  3.  c.  14.  §  1.  charged  him  with  unlaw- 
&c.  of  the  |-^^Uy  entering  a  garden  of  A,  T,  adjoining  and  belonging  to  her 

dwelling-house,  in  which  was  a  certain  pond  used  for  keeping  fish. 
Surplusage.        ^^j  without  A^  T.'s  consent,  with   a  certain  net,  stealing  and 

taking  out  of  the  said  pond  a  certain  quantity  of  live  gold  and 
silver  fisli  of  the  goods  and  chattels  of'  the  said  A.  T.,  against  the 
form  of  the  statute.  On  evidence  it  appeared  that  the  pond  out 
of  which  the  fish  were  taken  adjoined  to  the  house,  and  was  about 
20  yards  in  length  and  10  in  breadth  ;  that  gold  fish  and  other  fish 
were  kept  in  it,  which  were  usually  fished  for  with  a  hook  and  line. 
It  was  objected,  that  fish  in  an  open  pond  Yrerejerai  naturm^  un- 
reclaimed, and  not  the  property  of  any  particular  person,  as  they 
were  laid  to  be  in  the  indictment.  In  answer  to  which  a  distinction 
was  taken  on  the  part  of  the  crown,  that  this  was  not  an  indictment 
for  a  felony,  but  only  for  a  misdemeanor  on  the  statute  [which,  it 
is  to  be  observed,  uses  the  word  steal"],  though  the  punishment 
directed  was  transportation.  In  £.  T.  1781,  all  the  judges  held 
the  indictment  good,  the  case  being  fully  brought  within  stat. 
5  O*  S.y  without  the  fdlegation  that  the  fish  were  the  goodA  and 


chattels  of  any  person,  and  therefore  that  part  of  the  indictment 
"was  surplusage.  But  if  the  indictment  had  been  at  common  law 
for  felony,  it  was  the  opinion  of  some  that  it  should  have  described 
"what  sort  of  a  pond  it  was,  that  it  might  appear  on  the  face  of  the 
indictment  that  taking  fish  out  of  such  a  pond  was  felony. 

By  §  S.  of  the  above  repealed  act,  any  person  taking,  killing,  6cc, 
any  ^h  in  any  river,  pond,  &c.  not  being  in  any  park,  &c.  but  in 
any  other  inclosed  ground,  being  private  property,  is  made  liable  to 
a  penalty. 

It  has  been  holden,  that  it  must  appear  upon  a  conviction  under  Under  5  G.  s. 
this  third  clause  of  the  statute,  that  there  was  a  complaint  by  c.  14.  on  con- 
the  owner,  and  that  the  fishing  was  without  the  owner's  consent,  ▼iction  it  must 
H.  ▼.  Cordetiy  4  Burr.  2279.  wdTfisuf 

And  in  the  following  case  it  was  expressly  decided,  that  in  a  priV«t«*pfo^  *" 
conviction  on  stat.  5  G.  3.  c*  14*.  §  3.    it  must  be  distinctly  stated  perty  was  with- 
in the  information,  and  in  the  evidence,  that  the  proceeding  was  out  consent  of 
at  the  instance  of  the  owner  of  the  fishery.     R,  v.  Damauy  H.  ^c  owner,  and 
J819,    2B.SfA.SlS.    I  ChiU.Rep.U7.  S.C.   The  defendant  had  ^^  *^  ^»  • 
been  convicted  before  three  justices  of  the  county  of  Southampton^  ^^         ^ 
under  stat.  5  G.  3.  c.  14.  §  3.  of  destroying,  with  a  net,  fish  m  in- 
closed grounds,  being  private  property.     The  conviction  stated  as 
follows,  '*  Be  it  remembered,  that  on  315/  January  1818,  at,  &c. 
Sir  Henry  Fane,  of,  &c.  at  the  instance  and  on  the  behalf  of  the 
Honourable  Anne  Fane,  tuidotOf  lady  of  the  manor  of  Avon  Tyrrell, 
in  the  said  county,  came  in  his  proper  person  before  us,  and  gave 
us  to  be  informed,"  &c.     It  then  proceeded  to  set  out  a  regular 
information  by  Sir  //.  Fane  against  the  defendant,  for  the  offence, 
concluding  thus  ;  "  Whereupon  the  said  Sir  H.  Fane,  on  behalf  of  ' 
ihe  said  A.  Fane,  lady  of  the  manor,  and  owner  of  the  fishery 
aforesaid,  prayed  judgment,  and  that   the  defendant   might   be 
brought  before  us,"  &c.     The  conviction  then  set  out   the   de- 
fendant's appearance  and  plea,  and  the  evidence.     But  it  was  not 
expressly  stated,  either  upon  the  face  of  the  information,  or  in  the 
evidence,  that  the  proceedings  originated  with  the  Honourable 
Anne  Fane^  the  owner  of  the   fishery.     The  conviction  having 
been  removed  into  K.  B.  by  certiorari,  a  rule  nisi  was  obtained  to 
quash  it.     Af^er  argument,  in  which  R.  v.  Corden,  4  Burr,  2279. 
was  cited  as  conclusive  against  the  conviction  —  per  Bay  ley  J. 
Cabsente  Abbot  C.  J.)    In  the  case  of  a  conviction,  nothing  can  be 
supplied,  either   by  intendment  or  argument ;  and  therefore  we 
raost,  on  the  present  occasion,  look  only  to  the  express  words  of 
the  conviction,  and  of  the  act  of  parliament.     The  act  was  passed 
for  the  more  effectual  preservation  of  fish,  and  it  directs,  that  the 
offender  shall  forfeit  for  every  offence  5/.   to  the  owner  of  the 
fishery ;  and  gives  him  a  power  of  obtaining  the  penalty  either  by 
information  or  action.     In  the  latter  case  the  proceeding  must  be 
in  his  name ;  and  in  the  former,  therefore,  it  follows,  by  necessary 
intendment,  that  it  must  appear  on  the  face  of  the  proceedings, 
either  that  the  penalty  is  sued  for  in  his  name,  or  at  his  instance. 
And  it  is  not  sufficient  that  this  fact  should  be  stated  by  the  justice 
in  the  conviction,  but  it  must  be  also  embodied  in  the  mformation, 
and  established  by  the  proof.    In  this  case,  the  magistrates  state 
in  the  conviction,  that  Sir  Henry  Faney  at  the  instance  and  on  the 
bdialf  of  the  Honourable  Anne  Fane^  lady  of  the  manor,  &c.  ap- 
peared before  them.    Now  it  does  not  appear  upon  what  authority 
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R.  T.  Daman,     that  fact  is  stated,  and  there  is  nothing  proceeding  from  the  partj 

which  leads  to  that  conclusion.     Then,  in  the  information  it  is 
stated,  that   Sir  //.  FanCy  on  the  behalf  of  A.  Fane,  prays  tbe 
judgment;  but  it  is  not  stated  that  he  does  so  at  her  instance,  and 
there  is  a  material  distinction  between  the  two  phrases.     For  the 
latter  necessarily  implies  a  previous   communication,  which    the 
former  does  not.     Then  comes  the  appearance  of  the  defendant, 
and  his  plea  of  not  guilty,  after  hearing  the  information  read.    Now 
as  the  information  is  wholly  silent  as  to  the  person  at  whose  in- 
stance the  charge  is  made,  the  defendant  is  unapprised  of  that 
circumstance  ;  and  it  is  to  be  observed,  that  if  that  fact  had  formed 
part  of  the  information,  the  plea  of  not  guilty  would  havq  put  it 
in  issue,  and  made  it  necessary  for  the  prosecutor  to  prove  it.    I 
am,  therefore,  of  opinion,  that  the  act  of  parliament  requires  tbe 
information  to  be  in  the  name,  or  at  the  instance  of  the  party 
grieved^  and  that  that  must  appear  both  in  the  information  and  in 
the  evidence  stated  in  the  conviction.     And  that  not  having  been 
done  in  this  case,  this  conviction  must  be  quashed.  —  Holroyd  J. 
All  the  facts  necessary  to  subject  the  party  to  the  penalty  imposed 
by  the  act  of  parliament,  must  appear  upon  the  information,  and 
be  established  by  proof.     It  is  indeed  here  stated,  that  the  person 
applying,  appeared  on  the  behalf  of  the  lady  of  the  manor,  but 
that  is  only  the  language  of  the  justices,  and  the  information  does 
not  contain  any  allegation,  that  it  is  prosecuted  at  her  instance. 
The  case  of  R.  v.  Corden  is  an  authority  to  show  that   that  is 
necessary.  —  Best  J.  It  is  not  clear  that  the  lady  of  the  manor  has 
ever  adopted  this  proceeding ;  and  she  may,  for  any  thing  that 
*  appears  here,  still  bring  an  action  for  the  penalty.    Now  the  party 
ought  not  to  be  oppressed  by  two  prosecutions  for  one  offence. 
The  conviction  is  therefore  bad,  and  ought  to  be  quashed.     Cor- 
viction  gnashed. 
Non-consent  of      In  an  indictment  under  5  G,  3.  c.  14?.  for  taking  fish  out  of  a 
?^"®VJ°*^  ^     pond,  it  was  held  on  ca.  res.  for  the  opinion  of  the  judges,  that 
inferred.  admitting  the  onus  of  proving  the  non-consent  of  the  owner  to  lie 

on  the  prosecutor,  such  non-consent  might  well  be  inferred  from 
circumstances,  or  proved  by  his  agents.  H.  T^  1827*  /?.  v.  Argent, 
and  R.  v.  Chamberlain,  S.  P.  1  R.  Sf  M.  154. 
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170RC£»  in  the  common  law,  is  most  commonly  taken  in  ill  part, 

for  unlawful  violence;  for  maximk  pact  sunt  contraria  vis  et 

injuria*  1  Inst.  161.  h. 

General  prin-         It  seems  that  at  the  common  law  (I  Haxo.  c«64.  $  1.  et  vide 

ciple.  Anon.  3  Salk.  169.)  a  man  disseised  of  any  lands  or  tenements  (if 

he  could  not  prevail  by  fair  means)  might  lawfully  regain  the  pos- 
session thereof  by  force,  unless  he  were  put  to  a  necessity  of 
bringing  his  action,  by  having  neglected  to  re-enter  in  due  time : 
And  it  seems  certain  that  even  at  this  day  he  who  is  wrongfully 
dispossessed  of  his  goods  may  justify  the  retaking  of  them  by  force 
from  the  wrong-doer,  if  he  refuse  to  redeliver  them;  for  the 
violence  which  happens  through  the  resistance  of  the  wrongful  pos- 
sessor, being  originally  owing  to  his  own  fault,  gives  him  no  just 
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cause  of  complaint,  inasmuch  as  he  might  have  prevented  it  by 
doing  as  he  ought.  Perhaps,  however,  as  Lord  Kenyan  observed, 
(A.  V.  WiUon  and  others  (a),  8  T.  R*  364.)  some  doubt  may  arise  re-  {a)  Post, 
spectiog  what  Mr.  Sent.  Hawkins  says,  that  at  common  law  the  P*  ^^'^' 
party  may  enter  with  force  into  that  to  which  he  has  a  legal  title. 
But  without  giving  any  opinion  concerning  that  dictum  one  way  or 
the  other,  but  leaving  it  to  be  proved  or  disproved  whenever  that 
question  should  arise,  all  that  the  court  wished  to  say  was,  that 
tneir  opinion  in  the  principal  case  lef\;  that  question  untouched,  it 
appeanng  by  the  indictment  there  (which  was  at  common  law)  that 
the  defendants  **  unlawfully  *'  entered,  and  therefore  the  court 
could  not  intend  that  they  had  any  title. 

But  this  indulgence  of  the  common  law,  in  suffering  persons  to 
regain  the  lands  they  were  unlawfully  deprived  of,  having  been 
found  by  experience  to  be  very  prejudicial  to  the  public  peace,  by 
giving  an  opportunity  to  powerful  men,  under  the  pretence  of 
feigned  titles,  forcibly  to  eject  their  weaker  neighbours,  and  also 
by  force  to  retain  their  wrongful  possessions ;  it  was  thought  ne- 
cessary by  many  severe  laws  to  restrain  all  persons  from  the  use 
of  such  violent  methods  of  doing  themselves  justice.      1  Hatv* 

However,  even  at  this  day,  in  an  action  of  forcible  entry 
grounded  on  those  laws,  if  the  defendant  make  himself  a  title 
which  is  found  for  him,  he  shall  be  dismissed  without  any  inquiry 
concerning  the  force,  for  howsoever  he  may  be  punishable  at  the 
king**  suilj  for  doing  what  is  prohibited  by  statute,  as  a  contemner 
of  the  laws,  and  disturber  of  the  peace,  yet  he  shall  not  be  liable 
to  pay  any  damages  for  it  to  the  plaintiff,  whose  injustice  gave  him 
the  provocation  in  that  manner  to  right  himself.  1  Havo,  c.  64.  §  S. 

Yet  still  forcible  entry  and  detainer  are  offences  at  the  common  Forcible  entry 
law ;  and  the  prosecutor,  if  he  please,  may  proceed  in  that  way :  an  offence  at 
but  then  the  indictment  ought  to  express  not  only  the  common  common  law. 
technical  words  xoith  force  and  armsy  but  also  such  circumstances 
as  thereby  it  may  appear  upon  the  face  of  the  indictment  to  be 
more  than  a  common  trespass ;  for  a  man  cannot  be  indicted  for  a 
bare  trespass.   Vide  S  Burr.  1698—1731.  8  T.  R.  357.  post^  p.  227. 

Indeed  there  is  no  doubt  but  that  the  offence  of  forcible  entry 
is  indictable  at  common  law,  though  the  statutes  give  other  reme- 
dies to  the  party  aggrieved,  restitution  and  damages;  and  therefore 
in  an  indictment  on  the  statutes  it  is  necessary  to  state  the  interest 
of  the  prosecutor ;  but  I  do  not  know,  said  Lord  Kenyan  Ch.  J., 
that  it  has  ever  been  decided  that  it  is  necessary  to  allege  a 
greater  degree  of  force  in  an  indictment  at  common  law  for  a  for- 
cible entry  than  in  an  indictment  on  the  statutes.  Therefore  an 
indictment  at  common  law,  charging  the  defendants  with  having 
**  unlawfully  and  with  a  strong  hand "  entered  the  prosecutor's 
mill,  and  certain  lands  and  houses,  and  expelled  him  from  the 
possession,  is  good :  for  the  words,  "  with  a  strong  band,"  mean 
something  more  than  a  common  trespass.  Per  La,  Kenyan  C.  J. 
R.  v.  WUson,  8  T.  R.  S57- 

But  the  safest  and  most  usual  way  is  to  proceed  upon  the  sta-  g  H.  6.  c.  9. 
tutes:  and,  therefore,  (after  having  premised  that  by  stat.  8  //.6.  Persons  having 
c.  9.  §  7-  they  tshich  keep  their  possessions  with  farce  in  any  lands  ^^  *"  posses- 
and  tenements^  whereof  they  or  their  ancestors^  or  they  whose  estate  ^^^    roe  ye 
they  have  in  such  lands  and  tenements^  have  continued  their  posses'* 

vol*.  III.  Q 
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sion  in  the  tame  by  three  years  or  more,  be  not  endanfrered  hy/brce 
of  this  statute),  I  shall  consider  those  several  slatates,  with  the 
interpretation  that  hath  been  put  upon  them,  under  Uie  foUov- 
ing  heads :     1  Havo,  c.  64.  $  13. 

I.   IVhat  is  a  forcible  Entry, 
II.   What  is  a  forcible  Detainer. 

III.  Haw  the  same  are  punishable  by  Action  at  ZjOW^ 

IV.  How  punishable  at  the  General  Sessions. 
V.  How  punishable  by  one  Justice. 

VL  H<yw  punishable  on  a  Certiorari. 
VI  I.  How  punishable  as  a  Riot. 

I.  vlsaSot  10  a  forcible  Cntrp^ 

A  forcible  entry  or  detainer  is  committed  by  violently  taking  or 
keeping  possession  of  lands  and  tenements  with  menacres,  force, 
and  arms,  and  without  the  authority  of  law.    4  Blac.  Com.  148. 

By  Stat.  5  R.  2.  c.  8.  none  shall  make  any  entry  into  any  lands 
or  tenements,  (or  benefice  of  holy  church,  15  R.  2.  r.&  or  oilier 
possessions,  8  H.  6.  c.  9.  §  2.)  but  in  cases  where  entry  is  given  by 
the  law ;  and  in  such  cases  not  with  strong  hand,  nor  with  moki- 
tude  of  people,  but  only  in  peaceable  and  easy  manner,  on  pain 
of  imprisonment  and  ransom  at  the  king's  will. 

It  seems  clear  that  no  one  can  come  within  the  danger  of  these 
statutes,  by  a  violence  offered  to  another  in  respect  of  a  wy,  or 
such  like  casement,  which  is  no  possession,  and  there  seems  to  be 
no  good  authority  that  an  indictment  will  lie  on  thn  case  for  a 
common  or  ojffice.     1  Hato.  c.  64.  §  34. 

A  joint  tenant  or  a  tenant  in  common  may  be  guilty  of  a  forcible 
entry :  for  though  his  entry  may  be  lawful  per  my  et  per  tout,  lo  that 
he  will  not  commit  a  trespass,  yet  the  lawfulness  of  his  entry  does 
not  excuse  violence,  or  lessen  the  injury  done  to  his  companion. 
1  Russ.  286. 

A  forcible  entry  may  be  committed  upon  such  incorporeal  here- 
ditament for  which  a  writ  of  entry  lies,  either  at  common  law,  as 
for  rent,  or  by  statute,  as  for  tithe,  Sec.     1  Russ.  286. 

So,  there  may  be  a  forcible  entry  to  distrain  for  rent  in  arrear. 
1  Russ.  287. 

It  seems  certain  that  if  one  who  pretends  a  title  to  lands  barely 
go  over  them,  either  with  or  without  a  greater  number  of  attend- 
ants, armed  or  unarmed,  in  his  way  to  the  church  or  market,  or 
for  such  like  purpose^  without  domg  any  act,  which  either  ex- 
pressly or  impliedly  amounts  to  a  claim  of  such  lands,  he  cannot 
be  said  to  make  an  entry  thereinto.     1  Haxo.  c.  64.  §  20. 

But  it  seemeth  that  if  a  person  enter  into  another  man*s  house 
or  ground,  either  with  apparent  violence  offered  to  the  person  of 
any  other,  or  furnished  with  weapons,  or  company,  wltich  may 
ofl^r  fear,  though  it  be  but  to  cut  or  take  away  another  man's 
corn,  grass,  or  other  goods,  or  to  fell  or  crop  wood,  or  to  do  any 
other  like  trespass,  and  though  he  do  not  put  the  party  out  of  his 
possessions,  yet  it  seemeth  to  be  a  forcible  entry.  Dolt.  c.  126. 
p.  294. 

But  if  the  entry  were  peaceable,  and  after  snch  entry  made, 
they  cut  or  take  away  any  other  man's  corni  grass^  wood,  or  other 
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good^  without  apparent  vtolence  or  force ;  though  such  acts  are 
counted  a  disseisin  with  force,  yet  thej  are  not  punishable  as 
forcible  entries.     Daii.  c.  126.  p.  294. 

Bat  if  he  enter  peaceabl  j»  and  there  shall  by  force  or  yiolence   Quiet  entry  and 
cut  or  take  away  any  corn,  grass,  or  wood,  or  shall  forcibly  or  ^^^  •'^- 
wTongfully  carry  away  any  other  goods  there  being,  this  seemeth  ^*^^ 
to  be  a  forcible  entry  punishable  by  the  statutes.     Ibid. 

So  also  shall  those  be  guilty  of  a  forcible  entry,  who  hsving  an   Forrible  dc- 
eitale  in  land  by  a  defeasible  title  continue  with  force  in  the  pos*  tainer. 
sessioa  tliereof,  after  a  claim  made  by  one  who  had  a  right  of 
entry  thereto.     1  Haw.  c.  64.  §  23. 

Bot  he  who  barely  agrees  to  a  forcible  entry  made  to  his  use,   Bare  agreement 
without  his  knowledge  or  privity,  shall  not  be  adjudged  to  make  afterwards. 
an  entry  within  the  statutes,  because  he  no  way  concurred  in  or 
promoted  the  force.     1  Hato,  c.  64.  §  24. 

Andy  in  general,  it  seemeth  clear  that  to  denominate  the  entry  There  must  be 
fiorcible,  it  ought  to  be  accompanied  with  some  circumstances  of  actual  violence 
actual  violence  or  terror;  and  therefore  that  an  entry  which  hath  or  terror, 
no  other  force  than  such  as  is  implied  by  the  law,  in  every  tres- 
pass whatsoever,  is  not  within  these  statutes.     1  Haxo*  c.  64.  §  25« 

12.  V.  WiUon  and  deoen  olherSf  8  T.  H*  357.     The  defendants  Averment  of 
were  indicted  for  a  forcible  entry  and  detainer  at  common  law.  strong  hand 
The  first  croont  stated,  that  they  with  force  and  arms  unlatofulltf  sufficient. 
and  injuriously,  and  with  a  strong  handy  entered,  &c.  &c.     The 
third  count  was  the  same  as  the  first,  in  those  words ;  the  second 
and  fourth,  the  same  as  first  and  third,  excepting  that  they  omitted 
the  words  with  a  strong  hand*    There  was  a  demurrer  to  all  these 
counts;  and  in  support  of  the  demurrer,  it  was  contended  that 
a  privaie  trespass  only  was  charged  upon  the  face  of  the  indict- 
ment, and  not  a  public  breach  of  the  peace  indictable.     Against 
the  demurrer,  it  was  admitted  that  the  second  and  fourth  counts 
were  not  maintainable.     And  by  the  court  these  points  were  de* 
temiiied;  Ld.  Kenyon  C.  J.,  Grose  J.,  Lawrence  J.,  Le  Blanc  J. 

A  mere  trespass,  which  is  the  subject  of  a  civil  action,  and  where 
the  words  oi  et  armis  are  a  matter  of  form,  cannot  be  converted 
into  an  indictable  offence ; 

That  the  offence  of  forcible  entry  is  indictable  at  common  law ;     Forcible  entry 
In  an  indictment  on  the  statutes,  it  is  necessary  to  state  the  indictable  at 
interest  of  the  prosecutor ;  common  law. 

It  is  sufficient  to  state  the  same  degree  of  force  in  an  indict-   If  by  statute,  it 
ment  at  common  law,  and  in  an  indictment  upon  the  statutes  ;  but  must  shew  the 
there  must  be  stated  that  degree  of  force  and  violence  in  fact  P*'*^  ■  interest, 
which  constitutes  the  offence ; 

The  words  manujbrti  mean  something  more  than  a  common 
trespass; 

It  is  not  sufficient  to  charge  the  defendant  with  having  entered 
vi  et  armis* 

No  particular  technical  words  are  necessary  in  such  an  indict-  No  technical 
meat  at  common  law ;  all  that  is  required  is,  that  it  should  appear  words  neces- 
by  the  indictment  that  such  force  and  violence  have  been  used  as  ^^y* 
constitute  a  public  breach  of  the  peace. 

And  the  first  and  third  counts  were  adjudged  good.  And  at 
another  day  Lord  Kenyon  C.  J.  added,  that  the  court  desired  that 
their  decision  might  not  be  considered  as  n  precedent  in  other  cases 
to  which  it  did  not  apply.     And  that  what  Hawkins  says,  (ant^, 

*         Q  2 
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p.  224.,  that  at  common  law  the  party  may  enter  with  force  into 

that  to  which  he  has  a  legal  title,  was  left  untouched  by  this  case, 

for  that  here  the  indictment  stated  the  defendants  to  have  unlaw- 

Jvlly  entered,  and  therefore  the  court  could  not  intend  that  they 

had  any  title. 

There  must  be        As  to  the  matter  of  violence  ;  it  seems  to  be  agreed  that  an  entrj 

actual  violence,   may  be  forcible,  not  only  in  respect  of  a  violence  actually  done  to 

the  person  of  a  roan,  as  by  beating  liim  if  he  refuse  to  relinquish  his 
possession,  but  also  in  respect  of  any  other  kind  of  violence  in  the 
manner  of  the  entry,  as  by  breaking  open  the  doors  of  a  house, 
whether  any  person  be  in  or  not,  especially  if  it  be  a  dwelling- 
house,  and  perhaps  also  by  an  act  of  outrage  afler  the  entry,  as  by 
carrying  away  the  party's  goods ;  but  it  seems  that  an  entry  is  not 
forcible  by  the  bare  drawing  up  a  latch,  or  pulling  back  the  bolt 
of  a  door,  there  being  no  appearance  therem  of  being  done  by 
strong  handy  or  multitude  of  peojple  ;  and  it  hath  been  holden  that 
an  entry  into  a  house  through  a  window,  or  by  opening  a  door 
with  a  key,  is  not  forcible.     1  Havo,  c,  64*  §  26* 
So,  terror  must       In  respect  of  the  circumstances  of  terror  ;  it  is  to  be  observed, 
be  for  personal    that  whenever  a  man,  either  by  his  behaviour  or  speech  at  the  time 
danger.  ^f  ]^jg  entry,  gives  those  who  are  in  possession  just  cause  to  fear 

that  he  will  do  them  some  bodily  hurt,  if  they  will  not  give  way 
to  him,  his  entry  is  esteemed  forcible :  whether  he  cause  such  a 
terror  by  carrying  with  him  such  an  unusual  number  of  attendants, 
or  by  arming  himself  in  such  a  manner  as  plainly  intimates  a  de- 
sign, or  by  actually  threatening,  to  kill,  maim,  or  beat  those  who 
shall  continue  in  possession,  or  by  giving  out  such  speeches  as 
plainly  imply  a  purpose  of  using  force,  as  if  one  say  that  he  will 
Keep  his  possession  in  spite  of  all  men,  or  the  like.     1  Haw^c.  64w 

Not  for  injury         But  it  seems  that  no  entry  shall  be  judged  forcible  from  any 
to  goods,  &c.      threatening  to  spoil  another  s  goods^  or  to  destroy  his  cattle,  or 

to  do  him  any  other  such  like  damage  which  is  not  personal. 

1  Hato.  c.  64.  $  28. 
As  to  a  single        However,  it  is  clear  that  it  may  be  committed  by  a  single  per- 
person.  son,  as  well  as  by  twenty.     1  i/atv.  c.  64.  §  29. 

As  to  those  who       ^iit  nevertheless  all  those  who  accompany  a  man,  when  he  makes 
accompany  him.  a  forcible  entry,  shall  be  judged  to  enter  with  him,  whether  they 

actually  come  upon  the  lands  or  not. 

II.  mSat  10  a  forcible  S[>etafttrrf 

Same  as  to  It  seemeth  certain  that  the  same  circumstances  of  violence  or 

detamer.  terror,  which  will  make  an  entry  forcible,  will  make  a  detainer 

forcible  also  And  a  detainer  may  be  forcible,  whether  the  entry 
were  forcible  or  not.  1  Hato.  c.  64.  §  30. 
Conviction  for  On  a  conviction  for  a  forcible  detainer  under  SH*6.  c  9.,  which 
a  forcible  de-  set  out  the  complaint  of  E,  P.,  that  defendants  had  entered  his 
tainer  held  bad,  house,  &c.  and  forcibly  deUined  it,  and  alleged  that  the  iustices 
that^ihe  em""^  personally  came  and  found  defendants  with  strong  hand  and  armed 
wu  unU^fuL     power  detaining  the  house,  &c. ;    the  defendants  being  brought 

up  by  habeas  corpus,  the  court  held,  that,  though  8  H.  6.  c.  9.  gave 
summary  potoer  of  conviction  for  a  forcible  detainer  after  a  peace- 
able entry,  still  that  it  was  intended  the  entry  must  have  been 
unlaw/idf  and  this  not  appearing  on  the  present  conviction,  they 
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dmcharged  defendants.    R.  ▼.  Oakley  and  cikertf  ^B.Sf  AiL  307. 
See  tit.  V>wsptaM^  post. 


III.  ^oto  tgep  are  puntsBniile  bp  0ctton  at  ]Lato* 

By  Stat.  8  H.  6.  c  9.  §  6.   If  any  person  be  put  out  or  disseised   ^iWl  action 

-     -  -  under 

8  H.  6.  c  9. 


of  any  lands  or  tenements  in  forcible  manner,  or  put  out  peaceably  ^"°*'' 


and  after  hoMen  out  with  strong  hand,  the  party  grieved  shall  have 
assize  of  novel  disseisin,  or  writ  of  trespass  against  the  disseisor ; 
aod  if  he  recover,  he  shall  have  treble  damages,  and  the  defendant 
moreover  shall  make  fine  and  ransom  to  the  king. 

Bot  this  action,  being  at  the  suit  of  the  party,  and  only  for  the 
right,  ia  only  where  the  entry  of  the  defendant  was  not  lawful;  fur 
if  a  man  entereth  with  force,  where  his  entry  is  lawful,  he  shall  not 
be  punished  by  way  of  action ;  but  yet  he  may  be  indicted  upon 
the  statute,  for  the  indictment  is  for  the  force  and  for  the  king ; 

and  he  shall  make  fine  to  the  king,  although  his  right  be  never  so 

good.     DaU.  c.  129.  p.  303. 

He  shall  recover  treble  damages  as  well  for  the  mesne  occupa-  Treble 

tion  as  for  the  first  entry :   and  albeit  he  shall  recover  treble  d*™«g«a- 

damages,  yet  he  shall  recover  costs,  which  shall  be  trebled  also : 

for  the  word  damages  includeth  costs  of  suit.     1  Inst,  257 • 

IV.  ^Dto  {iumi»BabIe  at  tfft  dDemral  t»t66ion0. 

The  par^  grieved,  if  he  will  lose  the  benefit  of  his  treble  Indictment  at 
damages  and  costs,  may  be  aided  and  have  the  assistance  of  the  '*^^°*- 
jostices  at  the  general  sessions,  by  way  of  indictment  (A)  on  the  A.    ^ 

statute  of  8  H.  6. ;  which  being  found  there,  he  shall  be  restored  Wntof  reeti- 
to  his  possession,  by  a  writ  of  restitution  granted  out  of  the  same  ^"^^°* 
court  to  the  sheriff.    Dalt.  c.  129.  p.  303. 

In  the  caption  of  which  indictment,  it  will  be  sufficient  to  say  Before  jasticei. 
justices  assigned  to  keep  the  peace  of  our  lord  the  king^  without 
shewing  that  they  have  authority  to  hear  and  determine  felonies 
and  trespasses ;  for  the  statute  enables  all  justices  of  the  peace,  as 
such,  to  take  such  indictments.     1  i/atv.  c.  64.  §  36. 

And  the  tenement  in  which  the  force  was  made  must  be  de-  NccesMny  aver* 
scribed  with  convenient  certainty ;  and  the  indictment  must  set  menu, 
forth  that  the  defendant  actually  entered,  and  ousted  the  party 
grieved  ;  and  continueth  his  possession  at  the  time  of  finding  the  Description  of 
indictment ;  otherwise  he  cannot  have  restitution,  because  it  doth  t«n«n«nt 
not  appear  that  he  needeth  it.     1  Haxn,  c,  64.  §  27.  et  seq. 

But  if  a  man's  wife,  children,  or  servants,  do  continue  in  the  Entire  dis- 
house  or  upon  the  land,  he  is  not  onsted  of  his  possession ;  but  his  poneMion. 
cattle  being  upon  the  ground,  do  not  preserve  his  possession. 
Dalt.  e.  132.  p.  307. 

Where  husband  and  wife  lived  apart,  and  the  wife  was  indicted, 
with  others,  for  making  a  forcible  entry  on  the  dwelling-house  in 
the  possession  of  the  husband,  it  being  objected  that  a  wife  could 
neither  commit  a  trespass  nor  a  forcible  entry  upon  her  husband's 
premises,  Lord  Tenterden  C.  J.  held,  that  though  she  could  not  be 
a  trespasser,  yet  he  was  inclined  to  think  she  might  be  liable  for  a 
forcible  entry,  if  made  under  circumstances  of  violence  amounting 
to  a  breach  of  the  public  peace.  The  defendants  were  acquitted  on 
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the  facts.     February,  1832,  R.  v.  Smyth  and  others^  \  M.  8f  Ro- 
binson, N*P»  C.  155. 

An  indictment  for  forcible  entry  was  quashed,  for  not  setting 
forth  that  the  party  was  seised  or  disseised,  or  what  estate  be  had 
in  the  tenement :  for  if  he  had  only  a  term  for  years,  then  the  entry 
must  be  laid,  into  the  freehold  oiA.  in  the  possession  of  B.  We 
need  scarcely  observe  that  this  respects  an  indictment  on  the 
statutes.     R.  v.  Griffithy  S  Salk.  169.  3  Burr.  1732. 

^  ^ Upon  an  indictment  under  5  R.  2.  and  21  •/.  1.  for  a  forcible  en- 

not  a  competent  try  and  detainer,  it  has  been  ruled,  that  the  party  grieved  is  not  a 
witness.  competent  witness,  as  in  case  of  a  conviction  he  would  be  entitled  to 

restitution.    R.  v.  Beavan,  IR.SfM.  N.  P.  C.  242.  cit.  2Rtus.&y2. 


Nature  of 
estate. 

If  on  statute. 


Party  grieyed 


On  8  H.  6.  c.  9. 
before  one 
justice. 


No  necessity 
for  an  actual 
complaint. 


15  11.2.  c.  2. 
Power  of  ibe 
county. 

Doors  may  l>e 
broken. 

15  R.  2.  c  2. 
8  H.  6.  c.  9. 

Offenders  to  be 
arrested,  &c. 

B. 

Record  to  be 
made  of  such 
force. 


V.  !^ato  {iunt0j^able  bp  one  %u»tiu* 

By  Stat.  8  //.  6.  c  9.  for  a  more  speedy  remedy,  the  party  grieved 
may  complain  to  any  one  justice,  or  to  a  mayor,  sheriff,  or  baili^ 
within  their  liberties. 

But  although  one  justice  alone  may  proceed  in  such  cases,  yet 
it  may  be  advisable  for  him,  if  the  time  for  viewing  the  force  will 
suffer  it,  to  take  to  his  assistance  one  or  two  more  justices. 

Concerning  which  power  of  one  justice  it  is  enacted  as  follows: 

After  complaint  made  to  such  justice,  by  the  party  grievedj  of  a 

forcible  entry  made  into  lands,  tenementSf  or  other  possessions,  or 

forcible  holding  thereof,  he  shall  xvithin  a  convenient  time,  at  the 

costs  of  the  party  g-nev^c?  (without  any  examining  or  standing  upon 

the  right  or  title  of  either  party),  take  sufficient povyer  qfthecomty 

and  go  to  the  place  inhere  such  force  is  made,    Dalt.  c*  4'4.  p.  96« 

See  stats.  15/2.2.  c.  2.   8  //.6.  c.9.  §2. 

Complaint  ■  by  the  party  grieved,"]     Yet  these  words  do 

not  entorce  any  necessity  of  such  a  complaint ;  for  it  is  holden  that 
the  justice  may  and  ought  to  proceed,  upon  any  information  or 
knowledge  thereof  whatsoever,  though  no  complaint  at  all  be 
brought  unto  him  by  any  party  grieved  thereby.     Lamb.  147* 

Power  of  the  county.]  All  people  of  the  county,  as  well  the 
sheriff  as  other,  shall  be  attendant  on  the  justices  to  arrest  the 
offenders ;  on  pain  of  imprisonment  and  fine  to  the  king. 

If  the  doors  be  shut,  and  they  within  the  house  shall  deny  the 
justice  to  enter,  it  seems  he  may  break  open  the  house,  to  remove 
the  force.     Dalt.  c.  44.  p.  96. 

And  if  after  such  entry  made,  the  justice  shall  find  suchforce^  he 
shall  cause  the  offenders  to  be  arrested. 

He  shall  also  take  away  their  weapons  and  armour,  and  cause 
them  to  be  appraised,  and  after  to  be  answered  to  the  king  as  for- 
feited, or  the  value  thereof.     Dalt,  c.44.  p.  96. 

Also  such  justice  ought  to  make  a  record  (B)  of  such  force  by 
him  viexved;  which  record  shall  be  a  sufficient  conviction  of  the 
offenders,  and  the  parties  shall  not  be  allowed  to  traverse  it :  And 
this  record,  being  made  out  of  the  sessions  by  a  particular  justice, 
may  be  kept  by  him  ;  or  he  may  make  it  indented,  and  certify  the 
one  part  into  the  K.  B.,  or  leave  it  with  the  clerk  of  the  peace, 
and  the  other  part  he  may  keep  himselfl  For  this  yiew  of  the 
force  by  the  justice,  being  a  judge  of  record,  maketh  his  record 
thereof^  in  the  judgment  of  the  law,  as  strong  and  effectual,  as  if 
the  offenders  had  confessed  the  force  before  him ;  and  touching 
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the  restraiiuog  of  traverse,  more  effectual  thaii  if  the  force  bad 
been  found  by  a  jury,  upon  the  eWdence  of  others.  (This  is  as  to 
the  fine  and  imprisonment,  but  not  as  to  restitution.)  DalU  c.  44. 
p.  96. 

And  the  offenders  being  arrested  (as  before  is  said)  shall  be  put  15  R.  s.  c.  2. 
IS  ike  next  gaol  (C),  there  to  abide  convict  by  the  record  of  the  same  ^* 

justice  uMtuthey  have  made  fine  and  ransom  to  the  king* 

It  is  said  that  the  justice  hath  no  power  to  commit  the  offender   Committal  oa 
to  gao],  unless  he  do  it  upon  his  own  view  of  the  fact,  and  not  ji*'^  of  th« 
upon  the  jury  finding  the  same  afterwards.     Dalt,  c,  44.  1  Haxv,  J^^^* 
c.&^.  §8. 

And  if  such  offenders  being  in  the  house  at  the  coming  of  the 
justice  shall  make  no  resistance,  nor  make  shew  of  any  force,  then 
the  justice  cannot  arrest  or  remove  them  at  ail  upon  such  view. 
DaU.c.44f. 

But  howsoever  if  the  force  be  found  afterwards  by  the  inquiry   Binding  oT«r«o 
of  the  jury,  the  justice  may  bind  the  offenders  to  the  peace :  and  •*>«?««*  «« 
if  they  be  gone,  he  may  make  his  warrant  to  take  them,  and  may     "   "8  ^  J^T- 
after  send  them  to  the  gaol,  until  they  have  found  sureties  for  the 
peace.     Dali,  c  44.  p«  99. 

Note*  —  Mr.  Dalton  in  this  place  says  good  behaviour f  which  I  Obsennttion  by 
have  presumed  to  alter  to  the  peace^  as  deeming  it  much  the  safer :  ^^*  Bum. 
and  not  being  sufficiently  satisfied  concerning  the  power  of  a 
justice  of  the  peace  to  bind  to  the  good  behaviour  in  the  like 
cases*  which  power  Mr.  Dalton  hath  enlarged  more  than  all  other 
authors,  without  any  assistance  from  the  commission  of  the  peace, 
or  any  act  of  parliament,  other  than  had  been  for  above  200  years 
before. 

Until  they  have  made  fine*]  R.  v.  Sir  Edm.  Elwellf  2  Str.  795«  Fine  mutt  be 
2  UL  Raywu  1 514*  He  was  brought  up  upon  a  habeas  corpus,  with  Mt  on  view  of 
a  return  of  the  cause  of  his  commitment,  which  was  upon  a  con-  Justice, 
riction  of  forcible  entry  and  detainer.  And  it  being  moved  to 
discharge  him  upon  exceptions  to  the  commitment,  the  court 
refused  to  enter  into  the  consideration  of  them,  till  the  conviction 
was  likewise  regularly  removed  before  them.  But  by  consent  he 
was  bailed  in  the  meantime.  And  this  term  the  conviction  being 
before  the  court,  it  appeared  that  there  was  no  fine  set  by  the 
justices,  and  it  was  therefore  moved  to  be  quashed.  It  was  agreed 
00  both  sides  that  there  should  be  a  fine ;  but  it  was  insisted,  that 
it  being  now  before  the  K.  B.  by  a  certiorari,  they  might  set 
the  fine.  But  by  the  court :  We  are  not  to  execufe  the  judg- 
ment of  an  inferior  court.  The  conviction  is  to  be  upon  view  ; 
and  they  who  view  the  nature  of  the  force  are  the  properest  judges 
what  fine  to  set :  and  though  a  certiorari  should  come  before  the 
fine  is  set,  yet  it  would  be  no  contempt  in  the  justices  to  complete 
their  judgment  by  setting  one.  Lambard  indeed  was  of  opinion, 
that  the  justices  could  not  set  the  fine  at  all :  but  upon  what 
foundation  we  can  never  imagine.  The  justices  are  not  bound  to 
do  it  upon  the  spot,  but  may  take  a  reasonable  time  to  consider  of 
the  fine,  because,  by  the  words  of  the  act,  the  commitment  is  to 
be,  till  he  has  paid  the  fine.  The  conviction  must  be  quashed,  and 
the  defendant  discharged. 

The  same  was  likewise  solemnly  resolved  in  Leightone  case ; 
and  that  the  justice  may  assess  the  same  either  be&re  the  com- 
mitment or  after.     1  flaw,  c.  64.  §  8. 
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On  each 
offender 
seTerally. 


Discharge  of 
offenders  on 
payment,  &c. 


8  H.  5.  c.  9. 
Restitution  of 
party  ousted. 


D. 

On  inquest. 


Mode  of  pro 
ceeding. 


JDefendant 
ought  to  be 
called  to  an- 
swer, and  may 
traverse. 


SI  Eliz.  c.  11. 
No  restitution 
to  be  made  if 
the  party  in- 
dicted bath  been 
three  years  in 
quiet  possession, 
and  his  estate 
not  ended. 
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And  the  fine  must  be  assessed  upon  every  offender  seTerally,  and 
not  upon  them  jointly ;  and  the  justice  ought  to  estreat  the  fine, 
and  to  send  the  estreat  into  the  exchequer,  that  from  thence  the 
sheriff  may  be  commanded  to  levy  it  for  H.  M.'s  use.  Dali*  c.  44p« 
p.  97. 

But  upon  payment  of  the  fine  to  the  sheriff,  or  upon  sureties 
found  (by  recognizance)  for  the  payment  thereof,  it  seemeth  that 
the  justice  may  deliver  the  offenders  out  of  prison  again  at  his 
pleasure.     Dalt.  c.  44.  p.  97. 

And  so  much  concerning  removing  the  force :  But  the  party 
ousted  cannot  be  restored  to  his  possession  by  the  justice's  view 
of  the  force,  nor  unless  the  same  force  be  found  by  the  Inquiry  of 

Concerning  which  it  is  by  stat.  8  H.  6.  c.  9.  §  3«  enacted  as  fol- 
lows : — And  though  that  the  persons  making  such  entry  be  present, 
or  else  departed  before  the  coming  of  the  justice^  he  may  notwith- 
standing in  some  good  town  next  to  the  tenements  so  entered,  or 
in  some  other  convenient  place  by  his  discretion  (and  that  though  be 
go  not  to  see  the  place  where  the  force  is  [Dalt.  c.  44>.])  have  power 
to  inquire  by  the  people  of  the  county,  as  well  of  them  that  make 
such  forcible  entry,  as  of  them  which  hold  the  same  with  force* 

§  4,  5.  In  order  to  which,  the  justice  shall  make  his  precept  (D) 
to  the  sheriff,  commanding  him  in  the  king's  behalf  to  cause  to 
come  before  him,  sufficient  and  indifferent  persons  dwelling  next 
about  the  lands  so  entered,  to  inquire  of  such  entries ;  whereof 
every  man  shall  have  lands  or  tenements  of  40«.  a  year  above  re- 
prizes. And  the  sheriff  shall  return  issues  on  every  of  them,  at  the 
day  of  the  first  precept  returnable  20^.,  and  at  the  second  day  40»., 
and  at  the  third  day  lOOf.,  and  at  every  day  after  double.  And 
the  sheriff  making  default  shall,  on  conviction  before  the  same 
justice  or  before  the  judge  of  assize,  forfeit  201. ;  half  to  the  king, 
and  half  to  him  who  shall  sue,  with  costs ;  and  moreover  shall  make 
fine  and  ransom  to  the  king. 

And  the  Justice  may  proceed  against  the  sheriff  for  this  default, 
either  by  bill  at  the  suit  of  the  party,  or  by  indictment  at  the  suit 
of  the  king.     Dalt,  c,  44.  p.  99. 

And  the  defendant  also,  if  he  be  not  present,  ought  to  be  called 
to  answer  for  himself;  for  it  is  implied  by  natural  justice  in  the 
construction  of  all  laws,  that  no  one  ought  to  suffer  any  prejudice 
thereby,  without  having  first  an  opportunity  of  defending  himsdfl 
1  Haw.  c.  64.  §  60. 

And  it  seems  to  be  settled  at  this  day  that  if  the  defender  tender 
a  traverse  of  the  force,  the  justice  ought  not  to  make  any  restitu- 
tion, till  the  traverse  be  tried.     R.  v.  Bengough,  S  Salk.  170. 

The  defendant  may  also  by  stat.  31  Eliz.  cAl.  plead  three  years' 
possession  ;  whereby  it  is  enacted,  that  no  restitution  upon  an  fs- 
dictmcnt  of  forcible  entry  y  or  holding  toithjbrce^  be  made  to  anyper^ 
son  or  persons,  if  the  person  or  persons  so  indicted  hath  had  the  oc- 
cupation,  or  hath  been  in  quiet  possession  by  the  space  of  three 
tvnole  years  together  next  before  the  day  of  such  indictment  sojound; 
and  his,  her,  or  their  estate  or  estates  therein  not  ended  or  deter'- 
mined;  tvhich  the  party  indicted  shall  and  may  allege  for  stay  of 
restitution,  and  restitution  to  stay  until  that  be  tried,  if  the  other  wiu 
deny  or  traverse  the  same  ;  and  if  the  same  allegation  be  tried  against 
the  same  person  or  persons  so  indicted,  then  the  same  person  orper^ 
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sons  so  indicted f  to  pay  such  costs  and  damages  to  the  other  party  as  Costs. 
shall  be  assessed  by  the  judges  or  justices  before  ivhotn  the  same 
skail  be  tried;  the  same  costs  and  damages  to  be  recovered  and  levied 
as  is  wuucdjhr  costs  and  damages  contained  in  judgments  upon 
other  actions. 

It  hath  been  holden  that  the  plea  of  such  possession  is  good, 
without  dewing  under  what  title  or  of  what  estate  such  possession 
was ;  because  it  is  not  the  title,  but  possession  only,  which  is  ma- 
terial in  this  case.     1  Haw.  c.  64.  §  56. 

And  it  was  holden  by  the  court  in  Leighton*s  case,  that  if  the  Justice  may 
defendant  shall  either  traverse  the  entry  or  the  force,  or  plead  that  J"™"™o"  » j"»y 
be  baa  been  three  years  in  possession,  the  justice  may  summon  a  traverse, 

jurj  for  the  trial  of  such  traverse,  for  it  is  impossible  to  determine 
it  upon  view;  and  if  the  justice  have  no  power  to  try  it,  it  would 
be  easy  for  any  one  to  elude  the  statute  by  the  tender  of  such  a 
traverse,  and  therefore  by  a  necessary  construction  the  justice 
must  Beeds  have  this  power  incidental  to  what  is  expressly  given 
him.     1  Hat».  c.  64.  §  8. 

And  this  traverse  must  be  tendered  in  writing,  and  not  by  a  bare 
denial  of  the  fact  in  words ;  for  thereupon  a  venire  Jacias  must  be 
awarded,  a  jury  returned,  the  issue  tried,  a  verdict  found,  and  judg- 
ment given,  and  costs  and  damages  awarded  ;  and  there  must  be 
a  record,  which  must  be  in  writing,  to  do  all  this,  and  not  a  verbal 
plea.     Doll.  c.  153.  p.  309.    1  Haw.  c.  64.  §  58. 

Upon  which  traverse  tendered,  the  justice  shall  cause  a  new  jury 
to  be  returned  by  the  sheriff,  to  try  the  traverse  ;  which  may  be 
done  the  next  day,  but  not  the  same  day.    Dalt.  c*  133.  p.  309. 

And  it  seemeth  he  who  tendereth  the  traverse  shall  bear  all  the 
charges  of  the  trial ;  and  not  the  king  or  the  party  prosecuting. 
Id. 

And  by  stat.  8  H*  6.  c.  9.  §  3.  if  such  forcible  entry  or  detainer  8  H.6.  c.  9. 
be  found  (E)  before  such  justice,  then  the  said  justice  shall  cause  ^* 

to  reseize  (F)  the  lands  and  tenements  so  entered  or  holden,  and  ^' 

^all  restore  the  party  put  out  to  the  full  possession  of  the  same. 

It  seems  to  be  agreed  that  no  other  justices  of  the  peace,  except  Same  justice 
those  before  whom  the  indictment  shall  be  found,  shall  have  any  to  restore. 
power,  either  at  the  sessions  or  out  of  it,  to  make  any  award  of 
restitution.     1  Haw.  c,  64.  §  50. 

And  the  justice  may  break  open  the  house  by  force  to  reseize  May  break  open 
the  same ;  and  so  may  the  sheriff  do,  having  the  justice's  warrant.  ^^^' 
Dalt.  e.  44.  p.  98. 

Reseize.']  That  is,  shall  remove  the  force,  by  putting  out  all 
such  offenders  as  shall  be  found  in  the  house,  or  upon  the  lands,  that 
entered  or  held  with  force.     Dalt.  c.  130.  p.  304. 

And  shall  restore  the  party  put  out.']  And  this  he  may  do  in  his 
own  proper  person  ;  or  he  may  make  his  warrant  to  the  sheriff  to 
do  it.     Dalt.  C.44.  1  Haw.  c.64.  §  49. 

And  by  stat.  21 «/.  1.  e*  15.  it  is  enacted,  that  such  judges,  justices,  81  J.  l.  c.  15. 
or  justice  of  the  peace,  as  may  pive  restitution  unto  tenants  of  any  To  what  estates. 
estate  qf/reehtdd,  may  give  the  Tike  unto  tenants^  for  term  of  years, 
tenants  by  copy  of  court  roll,  guardians  by  knight*  s  service,  tenants 
by  elegit,  statute  merchant  and  staple,  of  lands  or  tenements  by  them 
so  holden,  which  shall  be  entered  upon  by  force,  or  holden  of  them 
hyforce. 
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On  certiorari 
court  above 
may  restore. 


Wliere  a  con- 
viction of 
forcible  entry 
is  quashed,  the 
court  must 
award  resti- 
tution. 


Riot. 


A. 


VI.  ^oto  punisBaWf  on  a  Ctrtiorarf. 

Although  regularly  the  justices  only  who  were  present  at  tlitf 
inquiry,  and  when  the  indictment  was  found,  ought  to  award  resti^ 
tution,  yet  if  the  record  of  the  presentment  or  indictment  ahall  be 
certified  by  the  justice  or  justices  into  the  K.  B.,  or  the  same  pre- 
sentment or  indictment  be  removed  or  certified  thither  by  ceriio* 
rarit  the  justices  of  that  court  may  award  a  writ  of  restitutioa  to 
the  sheriff,  to  restore  possession  to  the  party  expelled ;  for  the 
justices  of  the  K.  B.  have  a  supreme  authority  in  all  cases  of  the 
crown.     Dalt,  c,  ^^.  p.  98. 

Also  where  upon  a  removal  of  the  proceedings  into  the  K.  B* 
the  conviction  shall  be  quashed,  the  court  will  order  restituttoo 
to  the  party  injured.  As  in  the  case  of  R,  v.  Jones^  1  Str.  4^74%,  a 
conviction  of  forcible  entry  was  quashed  for  the  old  exception  of 
messuage  or  tenement,  by  reason  of  the  uncertainty:  but  the  reBti-> 
tution  was  opposed  on  an  affidavit  that  the  party's  title  (which  was 
by  lease)  was  expired  since  the  conviction.  But  the  court  said, 
they  had  no  discretionary  power  in  this  case,  but  were  bound  to 
award  restitution  on  quashing  the  conviction* 

VII.  ^Dto  {luntdgable  a0  a  IRion 

If  a  forcible  entry  or  detainer  shall  be  made  by  three  persons  or 
more,  it  is  also  a  riot,  and  may  be  proceeded  against  as  such,  if  no 
inquiry  hath  before  been  made  of  the  force.    Dalt*  c.44.  p.  99. 


A.    Indictment  for  a  forcible  Entry  and  Detainer. 


oaik 


in 


County  of  1  H^HE  jurors  for  our  lord  the  king  upon  their  oaL 
.  J        present  that  A.  I.  late  of  the  parish  of  ,  ij 

the  county  aforesaid,  gentleman,    on    the  ^— —  day  pf ^ 

in  the year  of  the  reign  of-  ,  toas  possessed  of  a  cer^ 

tain  messuage,  toith  the  appurtenances,  situate,  lying,  and  being 
in  —  in  the  parish  aforesaid,  in  the  county  aforesaid,  for 
a  certain  term  of  years,    then  and  still  to  come,  and  unexpired, 

and  being  so  possessed  thereof,   one  A.  O.  late  of in    the 

said  county,  yeoman,  qftenvards,   to  tvit,  the  said day  of 

— ^  in  the  year  aforesaid,  into  the  same  messuage,  voith  the 
appurtenances  aforesaid  in  — —  aforesaid,  in  the  parish  and 
county  aforesaid,  \uith  force  and  arms,  and  xvith  strong  hand  (a), 
unlaiofutly  did  enter,  and  the  said  A.  I.  Jrom  the  peaceable  pos- 
session of  the  said  messuage,  with  the  appurtenances  aforesaid, 
then  and  there  with  force  and  arms,  and  with  strong  hand,  unlarv- 
folly  did  expel  and  put  out,  and  the  said  A.  I.  foom  the  possession 
thereof,  so  as  aforesaid,  with  force  and  arms,  and  with  strong 
hand,  being  unlawftdly  expelled  and  put  out,  the  said  A.  O.  him 

the  said  A.  I.  Jrom  the  aforesaid day  of in  the  year 

aforesaid,  until  the  day  of  the  taking  this  inquisition,  foom  the  pos- 


(a)  These  words  are  not  necessary  in  an  indictment  for  forcible  entry  at 
mon  law.  They  are  added  in  indictments  on  the  statute,  because  the  statute  n 
them.  Say.  225.  But  enough  must  appear  upon  the  indictment,  to  shew  that  it 
was  not  a  common  trespass.  R.  ▼.  Wilson  and  others,  8  T.  /?.  357.  Jn^, 
p.  227. 
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of  ike  said  meuuaget  tpUh  the  avpurienances  q/bresaidf  toiih 
JoTce  and  arms,  and  with  strong  hanOy  unlauifuUy  and  injuriously 
ihoB  amd  there  did  keep  out,  mid  doik  still  keep  outf  to  tke  great 
cSoMjgc  of  ike  said  A.  L  against  ike  peace  of  our  said  lord  ike 
iUv»  Msnd  againet  the  Jorm  of  ike  statutes  (a)  in  ikat  case  made 
ami  jprofoid^. 

NMe.  —  If  it  18  a  freehold,  then  the  party  mast  be  said  to  be 
seiaed  thereof  in  hb  demesne  aa  of  fee ;  and  consequently  he  must 
be  A&eof  disseised :  otherwise  it  is  of  a  lesser  estate,  of  which  he 
is  aol  properly  said  to  be  seised^  but  possessed  thereof  at  the  will 
of  the  lord,  according  to  the  custom  of  the  manor,  or  the  like,  and 
tbm  he  must  be  expeHed^  ejected,  amoved^  or  the  like. 

B«     Record  of  a  forcible  Detainer  upon  View. 

Ifotem  —  The  books  upon  the  office  of  a  justice  of  the  peace 

generally  set  forth  that  the  record  ought  to  be  in  the  present 

tense,  and  not  in  the  time  past,  (and  herewith  do  accord  the  ad« 

judged  eases  in  the  court  of  K.B.);   yet  nevertheless  they  all 

exhibit  the  form  of  a  record  in  the  time  past,  and  not  in  the 

present.  (1  Sir.  443.)     Therefore  I  have  taken  the  liberty  to  alter 

the  same  from  the  record  in  Ld.  Raymond  of  the  conviction  of 

Sir  Edm.  Elwell  and  others  (see  ani^,  p.  S231.);  adding  the  fine 

thereunto,  for  the  want  of  which  that  conviction  was  quashed.  And 

I  have  given  the  form  of  a  record  of  a  forcible  detainer  rather  than 

a  forcible  entry j  because  the  justice  for  the  most  part   cannot 

be  supposed  to  be  present  at  the  entry,  as  not  having  knowledge 

thereof  till  after  the  entry  is  made. 

Kent,     f  ^E  it  remembered^  thai  on  the of in  the 

to  wit.  \  year  of  the  reign  of  our  sovereign  lord  William, 

ifc^  at  Beckingham,  in  the  county  of  Kent  aforesaid^  Eliz.  El  well 
complaineth  to  us  Sir'E.  Bettenson,  baronet,  r.  Burrell,  and  W.  Pas- 
senger, esquires,  three  of  the  Justices  of  our  said  lord  the  king  aS' 
signed  to  keep  the  peace  in  the  said  county,  and  also  to  hear  and 
determine  divers Jelonies,  trespasses,  and  other  misdemeanors  in  the 
said  county  committed,  that  Sir  Edm.  Elwell,  late  of  London, 
baronet,  Joseph  Billers,  late  of  >,  and  Daniel  Monty,  late  of 

,  into  the  messuage  of  her  the  said  E.  E.,  being  the  mansion 
house  of  her  the  said  E.  E.,  called  Langley  House,  situate  toithin 
ike  parish  of  Beckingham  aforesaid,  did  enter,  and  her  the  said 
E.  £«  o^  tM  messuage  aforesaid,  whereof  the  said  E.  E.  at  the  time 
of  ike  entry  aforesaid  \nas  seised  as  of  the  freehold  of  her  the  said 
£.  £.  Jbr  the  term  of  her  life,  unlaxnfully  ejected,  expelled,  and 
amoved,  and  the  said  messuage  from  her  the  said  E.  E.  unlavofidly, 
tKOtk  strong  hand  and  armed  potver,  do  yet  hold  and  from  her  detain^ 
against  the  form  of  the  statute  in  such  case  made  and  provided; 
tokereupon  the  same  E.  E.  then,  to  mi,  on  the  said  1 5th  day  of  Sept. 
at  the  parish  of  B.  aforesaid,  prayeth  of  us,  so  as  aforesaid  being 
justices,  to  her  in  thts  behalf  that  a  due  remedy  be  provided,  accord" 

(a)  Though  the  indictment  conclude  cojilra  Jormam  stcUuii,  these  latter  words 
may  be  rejected,  if  the  indictment  be  good  as  an  indictment  at  common  law.  Say. 
S25.  But  if  the  indictment  be  upon  tbe  stat.  and  bad  as  such,  Qu.  if  it  can  be 
good  at  comoKni  law  by  njectiDg  the  above  words?  See  R,  ▼.  WUsom  anii, 
p.  237. 
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ing  to  the  form  of  the  statute  aforesaid;  tvhich  complaint  and 
prayer  hy  us  the  aforesaid  justices  being  heard,  toe  the  aforesaid 
£.  B.  baronet,  P.  B.  and  W.  P.  esquires,  justices  aforesaid,  to  the 
messuage  aforesaid  personally  have  come,  and  do  then  and  there 
Jind  and  see  the  aforesaid  Ed.  £.,  J.  B.,  and  D.  M.  the  aforesaid 
messuage,  xuith  force  and  arms,  unlavofully,  tvith  strong  hand  and 
armed  power  detaining,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  according  as  she  the  same  £!•  £i.  so  as  qfort' 
said  hath  unto  us  complained;  therefore  it  is  considered  by  us  the 
aforesaid  justices  that  the  aforesaid  £^dmund  £lwell,  Joseph  Billen, 
and  Daniel  Monty,  of  the  detaining  aforesaid  with  strong  handt 
by  our  oxvn  proper  view  then  and  there  as  aforesaid  had,  are  con' 
victed,  and  every  of  them  is  convicted,  according  to  the  form  of  the 
statute  aforesaid;  Whereupon  we  the  justices  aforesaid,  uponeveri/ 
of  the  aforesaid  Ed.  £.,  J.  B.,  and  D.  M.  do  set  and  impose  se- 
verally ajine  of  \0l.  of  good  and  lawful  money  of  Great  Britain, 
to  be  paid  by  them  ana  every  of  them  severally  to  our  said  sovereign 
lord  the  king,  for  the  said  offences  ;  and  do  cause  them,  and  every 
of  them,  then  and  there  to  be  arrested;  and  the  same  £d.  £.,  J.B., 
and  D.  M.  being  convicted  and  every  of  them  being  convicted  upon 
our  own  proper  view,  of  the  detaining  aforesaid  toith  strong  hand 
as  is  aforesaid,  by  us  the  aforesaid  justices  are  committed,  and  every 
of  them  is  committed  to  the  gaol  of  our  said  lord  the  kingt  al 
Maidstone  in  the  county  of  Kent  aforesaid,  being  the  next  gad  to 
the  messuage  aforesaid,  there  to  abide  respectively,  until  they  shaU 
have  paid  their  several  Jines  respectively  to  our  said  lord  the  king, 
for  their  respective  offences  aforesaid.  Concerning  which  the  pre- 
mises aforesaid,  we  do  make  this  our  record.  In  witness  whereoft 
we  the  aforesaid  £.  B.  baronet,  P.  B.  and  W.  P.  esquires,  the  jus- 
tices aforesaid,  to  this  record  our  hands  and  seals  do  set  at  the 
parish  ofB,  aforesaid,  in  the  county  of  Kent  aforesaid,  on  the — j- 

^^y  9f  *"  '^^ y^^^  aforesaid  of  the  reign  of  our  said 

sovereign  lord  the  now  king, 

c.  C.     Mittimus  for  forcible  Detainer. 

County  of  1   "UDWARD    Hassel  esauire,  one  of  the  justices  (^ 

.  J  our  sovereign  lord  the  king,  assigned  to  keep  the 

peace  within  the  said  county  qfW,,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  in  the  said  county 

committed :  To  the  keeper  of  his  majesty  s  gaol  at •  in  ike  said 

county,  and  to  his  deputy  and  deputies  there,  and  to  every  of  them, 
greeting:  Whereas  upon  complaint  made  unto  me  this  present  dayhy 
A.  I.  — — .  in  the  said  county,  yeoman,  I  went  immediately  io  the 

dwellinghouse  of  the  said  A.  I.  at aforesaid  in  the  said  coui^Vt 

and  there  found  A.  O.  late  of ,  labourer,  B.  0.  hte  cfihe 

same,  weaver,  and  C.  O.  late  of ,  butcher,  forcibly  with  strong 

hand  and  armed  power  holding  the  said  house,  against  the  peace  of 
our  said  lord  the  king,  and  against  the  form  of  the  statute  in  such 
case  made  and  provided :  Therefore  I  send  you,  by  the  brii^^* 
hereof,  the  bodies  of  the  said  A.  O.,  B.  O.,  and  C.  O.,  convictedjj 
the  said  forcible  holding,  by  mine  own  view,  testimony,  and  record,* 
commanding  you  in  his  said  majesty's  name  to  receive  them  intoyo^^ 
said  gaol,  and  there  safolu  to  keep  them,  and  every  of  them  r^ 
spectively,  until  they  shall  have  respectively  paid  the  several  sums  ^if 
1 0/.  of  good  and  lawful  money  of  Great  Britain  io  our  said  tcvertigf^ 
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lord  the  kingy  rvhick  I  have  set  and  imposed  upon  every  of  them 
separately y  Jbr  ajine  and  ransom  for  their  said  trespasses  respect^ 
keiy.  Herein  Jail  you  iio#»  at  the  peril  that  mayjbllom  thereof. 
Given  at  — —  aforesaid^  in  the  county  qforesaia^  under  my  seal^ 

the  ^— —  day  of fn  the year  of  the  reign  of  our 

said  sovereign  lord  king  William  thejburih. 

Noie^ — By  the  forms  in  all  the  books*  all  the  offenders  stand 
committed  until  all  have  paid,  so  as  that  the  first  shall  not  be  dis- 
charged on  payment  of  his  own  fine,  but  continue  until  all  the 
rest  have  paid  likewise;  which  seems  unreasonable*  and  is  not 
warranted  by  the  statute.     See  ant^,  p.  231. 

D,     Precept  to  the  Sheriff  to  return  a  Jury.  D. 

County  of  1  T^ICHARD  Whinfield  esquirej  one  of  the  justices 
— — .  J  of  our  lord  the  king,  assigned  to  keep  the  peace  in 

the  scud  county i  and  also  to  hear  ana  determine  divers Jelomes,  tres' 
passes,  and  other  misdemeanors  in  the  said  county  committed,  to  the 
sheriff^  of  the  said  county,  greeting  :  On  behalf  of  our  said  lord  the 
king,  I  command  you  that  you  cause  to  come  before  me  at  — — ^  in 

the  county  aforesaid^  on  the day  of  next  ensuing^ 

t-xeniyfour  sufficient  and  indifferent  men,  of  the  neighbourhood  of 

aforesaidy  in  the  county  aforesaid,  every  oftonom  shall  have 

lands  or  tenements  of  40«.  yearly  at  the  least,  above  reprizes,  to  in- 
quire  upon  their  oaths  for  our  said  lord  the  king,  of  a  certain  entry 
made  toiih  a  strong  hand  {as  it  is  said)  into  the  messuage  of  one 

A.  I. aforesaid f  in  the  county  aforesaid,  against  the  form  of 

the  statute  in  such  case  made  and  provided.  And  you  are  to  return 
upon  every  of  the  jurors  by  you  in  this  behalf  to  be  impannelled 
20s.  of  issues  at  the  aforesaid  day.  And  have  you  then  there  this 
precept »  And  this  you  shall  in  nowise  omit,  upon  the  peril  that  shall 
thereof  ensue*     Witness  the  said  R.  W.  at  ■     in  the  county 

aforesaidy  the day  of in  the year  of  the  reign 

of • 

The  Juror's  Oath. 

VOU  shall  true  inquiry  and  presentment  make  of  all  such  things 
as  shall  come  before  yout  concerning  a  forcible  entry  [or  cfe- 
taiHer'\  said  to  have  been  lately  committed  in  the  dwelling  house  of 

yeoman,  at in  this  county  ;  you  shall  spare  no  one 

for  favour  or  affectiouy  nor  grieve  any  one  for  hatrea  or  ill-will, 
but  proceed  herein  according  to  the  best  of  your  knowledge,  and 
according  to  the  evidence  that  shall  be  given  to  you  .*  So  help  you 
God, 

The  oath  that  A  F.  your  foreman  hath  taken  on  his  part,  you  and 
every  of  you  shall  truly  observe  and  keep  on  your  parts:  So  help 
you  God, 

E.     The  Inquisition/ Indictment,  or  Finding  of  the  Jury.  £• 

County  o(l^   AN  inquisition  for  our  sovereign  lord  the  king,  in-- 
» J  dented  and  taken  at  •  in  the  said  county, 

the  -^^—  day  of  in  the  ■  year   of   the   reign    of 

by  the  oaths  of  good  and  lawful  men  of  the  said 

county,  before  J.  P.  esquire,  one  of  the  justices  of  our  said  lord  the 
king,  autgned  to  keep  the  peace  in  the  said  county,  and  also  to  hear 
and  determine  divers  felonies^  trespasses,  and  other  misdemeanors  in 
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the  same  county  committedy  u>ho  say  tivan  their  oaths  aforesaid^  that 

A.  I.  of aforesaid  J  yeoman  ^  tojig  since  lawfully  and  peace- 

ably  xoas  seised  in  his  demesne,  as  of  fee  [if  it  is  not  freehold,  then 
say  possessed"]  of  and  in  one  messuage^  with  the  appurtenances^  in 

aforesaid,  in  the  county  aforesaid,  and  his  said  possession 

\^and  seisin]  so  continued  until  A.  O.  Ude  of'  yeoman^  B.O. 

late  of  the  same,  yeoman,  and  C.  O.  late  of  the  same^  yeoman,  and 
other  malefactors  unknown,  the  -^^—  day  of  now  lad  past 

with  strong  hand  and  armed  power  into  the  messuage  aforesaid  with 
the  appurtenances  aforesaid  did  enter,  and  him  the  said  AA.ihereoJ 
disseised,  and  with  strong  hand  expelled;  and  him  the  said  A.  Lio 
disseised  and  expelled  Jrom  the  said  messuage  with  the  appurte' 

nances  qforesaid,from  the  said day  of until  the  dot/ 

of  the  taking  of  this  inquisition  with  like  strong  hand  and  amd 
power  did  keep  out,  and  do  yet  keep  out  ;  to  the  great  disturbance 
of  the  peace  of  our  said  lord  the  Icing,  and  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

IVe  whose  names  are  hereunto  set,  being  the  jurors  qforesaidt 
do,  upon  the  evidences  now  produced  before  us,Jind  the  in- 
quisition aforesaid  true.  A.  B. 

F.  F.     Warrant  to  the  Sheriff  for  Restitution. 

County  ofl  TViTARTIN  Dunn  esquire,  one  of  the  justices  qfm 
——.J  sovereign  lord  the  king,    assigned  to  ke^  the 

peace  in  the  said  county,  and  also  to  hear  ana  determine  dhters 
felonies,  trespasses,  and  other  misdemeanors  in  the  said  county  cat^ 
mitted,  to  the  sheriff  of  the  said  county,  greeting  :   Whereas  by  m 
inquisition  taken  before  me  the  justice  aforesaid,  at  in  the  •; — • 

year  of  the  reign  of upon  the  oaths  of  ^  •  and  by  virtue 

of  the  statutes  made  and  provided  in  cases  of  forcible  entry  and 

detainer,  it  is  found  that  A,  O.  late  of yeoman,  and  B*0. 

late  of yeoman,  on  the  — —  day  of  nan  last  fHistf 

into  a  certain  messuage  with  the  appurtenances  of  A,  I.  qf-^    "" 
(foresaid,  in  the  county  aforesaid,  gentleman,  situate,  lyij^i  ^^ 

being  at aforesaid,  in  the  county  aforesaid,  withjfbrce  and 

arms  did  enter,  and  him  the  said  A.  I.  thereof  then  with  strong  hand 

did  disseise  and  drive  out,  and  him  the  said  A.  I.  thus  driven  out 

from  the  aforesaid  messuage,  with  the  appurtenances, from  the—    7* 

day  of aforesaid  to  this  present  day  of  the  taking  qfthesaid 

inquisition  with  strong  hand  and  armed  force  did  keep  out,  and  do 
yet  keep  out,  as  by  the  inquisition  aforesaid  more  filly  appeareth  y 
record :  Therefore  on  the  behalf  of  our  said  sovereign  lord  the  kingi 
I  charge  and  command  you,  that  taking  with  you  the  power  ofiht 
county  (if  it  be  needful)  you  go  to  the  said  messuage  and  other  the 
premises,  and  the  same  with  tfie  appurtenances  you  cause  to  he  rt- 
seised,  and  that  you  cause  the  saia  A.  I.  to  be  restored  and  put  ndo 
his  fill  possession  thereof,  according  as  he,  before  the  entry  0/^ 
said,  was  seised,  according  to  the  form  of  the  said  statutes*  And 
this  you  shall  in  no  wise  omit,  on  the  penalty  thereon  incumbeid* 

Given  under  my  hand  and  seal  at in  the  said  countyy  the 

day  of ,  in  the  year  of  the  reip 

of 

For  any  additional  forms  which  may  be  requisitei  see  W(id* 
worth's  System  of  Pleading,  vol.  iv,  from  HS,  to  156, 
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[3  J.  1.  c.  4-.  —  59  G.  3.  c.  69.] 

TpNTERING  into  the  service  of  any  foreign  state  without  the   Any  engage- 

king's  consent,  or  contracting  with  it  any  engagement  which  "?*"*  incon- 

subjects  the  party  to  an  influence  or  control  inconsistent  with  "iL-;-J!!l  • 
^,    ^  „     .  »j     •'^      .  .  ,  allegiance,  a 

the  allegiance  due  to  his  sovereign,  such  as  receiving  a  pension  misdemeanor  at 
from  a  foreign  prince  without  the  king's  leave,  is  at  common  law  common  law. 
a  high  misdemeanor,  and  punishable  accordingly.  1  East*s  P.  C.  81. 
4  ^e.  Cam.  122. 

Indeed,  it  is  considered  as  so  high  an  offence  to  prefer  the  in- 
terest of  a  foreign  state  to  tliat  of  our  own,  that  any  act  is  criminal 
which  may  but  incline  a  man  to  do  so ;  as  to  receive  a  pension 
from  a  foreign  prince  without  the  leave  of  the  king.  1  Haw. 
r.  22.  $  3.  1  Russ.91. 

But  with   respect  to  serving,  or  procuring  others   to   serve,  3  X  i.  c.  4. 
foreign  states,  provisions  have  been  made  by  several  statutes.  Englkhwiyect 
Stat.  3  Jac.  1.  c.4.  §  18.  enacts,  that  "  every  subject  of  this  realm  f^^J^rriJ^ 
that  shall  go  or  pass  out  of  this  realm  to  serve  any  foreign  prince,  without  taking 
state,  or  potentate,  or  shall  pass  over  the  seas,  and  shall  voluntarily  oath,  &c. 
serve  any  such  foreign  prince,  state,  or  potentate,  not  having 
before  his  going  taken  the  oath  of  obedience  (a),  shall  be  a  felon.'* 
The  19th  section  enactSy  that  '*  if  any  gentleman  or  person  of 
higher  degree,  or  any  person  which  hath  borne  or  shall  bear  any 
office,  or  place  of  captain,  lieutenant,  or  any  other  place,  charge,  Military  officen 
or  office,  in  camp,  army,  or  company  of  soldiers,  or  conductor  of  going  into  fo- 
Boldien^  shall  after  go  or  pass  voluntarily  out  of  this  realm,  to  "^'S"  iervice. 
serve  any  such  foreign  prince,  state,  or  potentate,  or  shall  volun- 
tarily serve  any  such  prince,  state,  or  potentate,  before  that  he  and 
they  shall  become  bound  by  obligation,  with  two  sureties,  ^c."* 
with  a  croodition  to  the  effect  that  he  will  not  be  reconciled  to  the 
see  of  Rome,  nor  enter  into  any  conspiracy  against  the  king  (as 
particularly  set  forth  in  the  act)  *'  he  shall  be  a  felon." 

And  by  stat.  59  G.  3.  c.  69.  (after  repealing  stats.  9  G.  2.  r.  30.,  59  G.  3.  c.  69. 
29  G.  2.  c.  17.9  and  the  Irish  acts,  11  G.  2.  and  19  G.  2.), 

$  2.  *^  If  any  natural-born  subject  of  H.  M.,  his  heirs  and  sue-   Subjects  enlist- 
oessors,  without  the  leave  or  licence  of  H.  M.,  his  heirs  or  sue-  ing  or  engaging 
cessors,  for  that  purpose  first  had  and  obtained,  under  the  sign  ^enlwt  or  serve 
mamial  of  H.  M.,  his  heirs  or  successors,  or  signified  by  order  in  Tice,niiUtaryor 
council,  or  by  proclamation  of  H.  M.,  his  heirs  or  successors,  shall  naval,  guilty  of 
take  or  accept,  or  shall  agree  to  take  or  accept  any  military  com-   misdemeanor. 
mission,  or  shall  otherwise  enter  into  the  military  service  as  a 
commissioned  or  non-commissioned  officer,  or  shall  enlist  or  enter 
himself  to  enlist,  or  shall  agree  to  enlist  or  to  enter  himself  to 
serve  as  a  soldier,  or  to  be  employed  or  shall  serve  in  any  warlike 
or  military  operation  in  the  service  of  or  for  or  under  or  in  aid  of 
any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of 
any  province  or  people,  or  of  any  person  or  persons  exercising  or 
assuming  to  exercise  the  powers  of  government  in  or  over  any 
foreign  country,  colony,  province,  or  part  of  any  province  or 


(a)  Stat.  I  IT.  {■  Af.  8t  1.  c.  8.  gives  a  new  oath. 
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59  6. 3.  c.  69.    people,  either  as  an  officer  or  soldier,  or  in  any  other  military 

capacity ;  or  if  any  natural-born  subject  of  H.  M*  shall,  without 
such  leave  or  licence  as  aforesaid,  accept,  or  agree  to  take  or 
accept,  any  commission,  warrant,  or  appointment  as  an  officer,  or 
shall  enlist  or  enter  himself,  or  shall  agree  to  enlist  or  enter 
himself,  to  serve  as  a  sailor  or  marine,  or  to  be  employed,  or 
engaged,  or  shall  serve  in  and  on  board  any  ship  or  vessel  of  wsr, 
or  in  and  on  board  any  ship  or  vessel  used  or  fitted  out,  or  equipped 
or  intended  to  be  used  for  any  warlike  purpose,  in  the  service  of  or 
for  or  under  or  in  aid  of  any  foreign  power,  prince,  state,  poten- 
tate, colony,  province,  or  part  of  any  province  or  people,  or  of  any 
person  or  persons  exercising  or  assuming  to  exercise  the  powers 
of  government  in  or  over  any  foreign  country,  colony,  province, 
or  part  of  any  province  or  people ;  or  if  any  natural-bom  subject 
of  H.  M.  shall,  without  such  leave  and  licence  as  aforesaid,  engage, 
contract,  or  agree  to  go,  or  shall  go  to  any  foreign  state,  country, 
colony,  province,  or  part  of  any  province,  or  to  any  place  beyood 
the  seas,  with  an  intent  or  in  order  to  enlist  or  enter  himself  to 
serve,  or  with  intent  to  serve  in  any  warlike  or  military  operation 
whatever,  whether  by  land  or  by  sea,  in  the  service  of  or  for  or 
under  or  in  aid  of  any  foreign  prince,  state,  potentate,  colonyi 
province,  or  part  of  any  province  or  people,  or  in  the  service  of  or 
for  or  under  or  in  aid  of  any  person  or  persons  exercising  or  as* 
suming  to  exercise  the  powers  of  government  in  or  over|[any 
foreign  country,  colony,  province,  or  part  of  any  province  or 
people,  either  as  an  officer  or  a  soldier,  or  in  any  other  military 
capacity,  or  as  an  officer  or  sailor,  or  marine,  in  any  such  ship  or 
vessel  as  aforesaid,  although  no  enlisting  money  or  pay  or  reward 
shall  have  been  or  shall  be  in  any  or  either  of  the  cases  aforesaid 
actually  paid  to  or  received  by  him,  or  by  any  person  to  or  for  bis 
All  persons  re-    ^^  ^r  benefit;  or  if  any  person  whatever,  within  the  U.K.  of 
taining  or  pro-    G.  B.  and  Ireland,  or  in  any  part  of  H.  M.'s  dominions  elsewhere, 
curing  oUiers  to  or  in  any  country,  colony,  settlement,  island,  or  place  belonging 

enhat,  guilty  of    ^^  or  Subject  to  H.  M.,  shall  hire,  retain,  engage,  or  procure,  or 
the  like  offence.     t.ii     ***'*  j  ^i.  ^.  e>B»  i       ...^  „_,- 

shall  attempt  or  endeavour  to  hire,  retain,  engage,  or  procure  any 
person  or  persons  whatever  to  enlist,  or  to  enter  or  engage  to 
enlist,  or  to  serve  or  to  be  employed  in  any  such  service  or  em- 
ployment as  aforesaid,  as  an  officer,  soldier,  sailor,  or  marine, 
either  in  land  or  sea  service,  for  or  under  or  in  aid  of  any  foreign 
prince,  state,  potentate,  colony,  province,  or  part  of  any  province 
or  people,  or  for  or  under  or  in  aid  of  any  person  or  persons  exer* 
cising  or  assuming  to  exercise  any  powers  of  government  as  sfore- 
said,  or  to  go  or  to  agree  to  go  or  embark  from  any  part  of  H. M.'s 
dominions,  for  the  purpose  or  with  intent  to  be  so  enlisted,  entered, 
engaged,  or  employed  as  aforesaid,  whether  any  enlisting  nDoney, 
pay,  or  reward  shall  have  been  or  shall  be  actually  given  or  re- 
ceived, or  not ;  in  any  or  either  of  such  cases,  every  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
being  convicted  thereof,  upon  any  information  or  indictment,  shall 
be  punishable  by  fine  and  imprisonment,  or  either  of  thenii  st  tbe 
discretion  of  the  court  before  which  such  offender  shall  be  con- 
victed." 
Act  not  to  ex-  §  3«  Nothing  in  this  act  contained  shall  extend  to  render  any 
tend  to  persons  person  liable  to  any  punishment  or  penalty  under  this  act,  who  at 
enlisted  or  senr.  any  time  before  the  1st  of  August,  1819,  within  any  part  of  the 
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U.  K.,  or  of  the  islands  o£Jersei/j  Guernsey^  Aldemeyt  or  Sark^  or  59  G.  s.  o.  69. 
at  any  time  before  the  1st  of  November 1 1819,  in  any  part  or  place  ■ 
out  €>f  the  U-  K.,  or  of  the  said  islands,  shall  have  taken  or  ac-  '?«  before  the 
ceptedy  or  aigreed  to  take  or  accept  any  military  commission,  or  ^^ged'"'' 
shall  have  otherwise  enlisted  into  any  military  service  as  a  com- 
mb»sioiied  or  non-commissioned  officer,  or  shall  have  enlisted,  or 
entered  himself  to  enlist,  or  shall  have  agreed  to  enlist  or  to  enter 
himself  to  serve  as  a  soldier,  or  shall  have  served,  or  having  so 
served  shall,  after  the  said  1st  of  August j  1819,  continue  to  serve 
in  any  warlike  or  military  operation,  either  as  an  officer  or  soldier, 
or  in  any  other  military  capacity,  or  shall  have  accepted,  or  agreed 
to  take  or  accept,  any  commission,  warrant,  or  appointment  as  an 
officer,  or  shall  have  enlisted  or  entered  himself  to  serve,  or  shall 
bsve  served,  or  having  so  served  shall  continue  to  serve  as  a  sailor 
or  mariBe,  or  shall  have  been  employed  or  engaged,  or  shall  have 
served,  or  having  so  served  shall,  after  the  said  1st  of  August^  con- 
tinue  to  serve  in  and  on  board  any  ship  or  vessel  of  war,  used  or 
fitted  out,  or  equipped  or  intended  for  any  warlike  purpose ;  or 
shall  bave  engaged,  or  contracted  or  agreed  to  go,  or  shall  have 
gone  to,  or  having  so  gone  to  shall,  after  the  said  1st  day  of  August^ 
continue  in  any  foreign  state,  country,  colony,  province,  or  part  of 
a  province,  or  to  or  in  any  place  beyond  the  seas,  unless  such 
person  shall  embark  at  or  proceed  from  some  port  or  place  within 
the  U.  K.,  or  the  islands  o^  Jersey^  Guernsey^  Alderney^  or  Sark, 
with  Intent  to  serve  as  an  officer,  soldier,  sailor,  or  marine,  contrary 
to  the  provisions  of  this  act,  after  the  said  1st  of  August^  or  shall 
embark  or  proceed  from  some  port  or  place  out  of  t7ie  U.  K.,  or 
the  islands  of  Jersey^  Guernsey,  Alderney,  or  Sark^  with  such  in- 
tent as  aforesaid,  after  the  said  1st  of  November,  or  who  shall, 
before  the  passing  of  this  act,  and  within  the  said  U.  K.,  or  the 
said  islands,  or  before  the  Ist  of  November^  1819,  in  any  port  or 
place  out  of  the  said  U.  K.  or  the  said  islands,  have  hired,  retained, 
engaged,  or  procured,  or  attempted  or  endeavoured  to  hire» 
retain,  engage,  or  procure  any  person  whatever  to  enlist  or  to 
enter,  or  to  engage  to  enlist  or  to  serve,  or  be  employed  in  any 
such  service  or  employment  as  aforesaid,  as  an  officer,  soldier, 
sailor,  or  marine,  either  in  land  or  sea  service,  or  to  go,  or  agree 
to  go  or  embark  for  the  purpose  or  with  the  intent  to  be  so  en- 
]ii»ted»  entered,  or  engaged  or  employed,  contrary  to  the  prohi- 
bitions in  this  act  contained;  but  all  and  every  such  persons  shall 
be  in  such  state  and  condition,  and  no  other,  and  shall  be  liable  to 
such  fines,  penalties,  forfeitures,  and  disabilities,  and  none  other, 
as  such  person  was  liable  to  before  the  passing  of  this  act,  and  as 
such  person  would  have  been  in  and  liable  to,  in  case  this  act  and 
the  said  recited  acts  by  this  act  repealed  had  not  been  passed. 

^  -k  It  shall  be  lawful  for  any  justice  of  the  peace  residing  at  or  Justices  to  issue 
near  to  any  port  or  place  within  G.JB.  and  Ireland,  where  any  warranu  for  the 
oiTence  made  punishable  by  this  act  as  a  misdemeanor  shall  be  ttpp^hension 
committed,  on  information  on  oath  of  any  such  offence,  to  issue  ^  ^  ^  ^'^ 
his  warrant  for  the  apprehension  of  the  offender,  and  to  cause  him 
to  be  brought  before  such  justice,  or  any  justice  of  the  peace ;  and 
it  shall  be  lawful  fur  the  justice  of  the  peace  before  whom  such 
offender  shall   be  brought,   to  examine  into  the  nature  of  the 
offence  upon  oath,  and  to  commit  such  person  to  gaol,  there  to 
remain  until  delivered  by  due  course  of  law,  unless  such  offender 
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Where  offences 
shall  be  tried. 
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board  engaged 
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shall  give  bail,  to  the  satisfaction  of  the  said  justice,  to  appear 
and  answer  to  any  information  or  indictment  to  be  preferred  against 
him,  according  to  law,  for  the  said  offence ;  and  all  such  o&nces 
which  shall  be  committed  within  England^  shall  be  proceeded  and 
tried  in  H.  M.'s  court  of  K.  B.  at  IVestminsterf  and  the  venue  in 
such  case  laid  at  Westminster^  or  at  the  assizes  or  session  of  ojer 
and  terminer  and  gaol  delivery,  or  at  any  quarter  or  general 
sessions  of  the  peace  in  and  for  the  county  or  place  where  such 
offence  was  committed;  and  that  all  such  offences  which  shall 
be  committed  within  Ireland  shall  and  may  be  prosecuted  in 
H.  M.*s  court  of  K.  B.  at  Dublin,  and  the  venue  be  laid  at  Ds^/ui, 
or  at  any  assizes  or  session  of  oyer  and  terminer  and  gaol  de- 
livery, or  at  any  quarter  or  general  sessions  of  the  peace  in  and 
for  tne  county  or  place  where  such  offence  was  committed;  and 
all  such  offences  as  shall  be  committed  in  Scotland  shall  and  may 
be  prosecuted  in  the  court  of  justiciary  in  Scotland^  or  aav  other 
court  competent  to  try  criminal  offences  committed  within  the 
county,  shire,  or  stewartry  within  which  such  offence  was  com- 
mitted ;  and  where  any  offence  made  punishable  by  this  act  as  a 
misdemeanor  shall  be  committed  out  of  the  said  U.  K.,  it  shall  be 
lawful  for  any  justice  of  the  peace  residing  near  to  the  port  or 
place  where  such  offence  shall  be  committed,  on  infornaation  on 
oath  of  any  such  offence,  to  issue  his  warrant  for  the  apprehension 
of  the  offender,  and  to  cause  him  to  be  brought  before  such  jiu- 
tice,  or  any  other  justice  of  the  peace  for  such  place ;  and  it  shall 
be  lawful  for  the  justice  of  the  peace  before  whom  such  offender 
shall  be  brought,  to  examine  into  the  nature  of  the  offence  on  oath, 
and  to  commit  such  person  to  gaol,  there  to  remain  till  delivered 
by  due  course  of  law,  or  otherwise  to  hold  such  offender  to  bail 
to  answer  for  such  offence  in  the  superior  court,  competent  to  try, 
and  having  jurisdiction  to  try,  criminal  offences  committed  in  such 
port  or  place ;  and  all  such  offences  committed  at  any  place  out  of 
the  said  U.  K.  shall  and  may  be  prosecuted  and  tried  in  any  supe* 
rior  court  of  H.  M.'s  dominions  competent  to  try,  and  having 
jurisdiction  to  try,  criminal  offences  committed  at  the  place  where 
such  offence  shall  be  committed. 

§5.  '^  In  case  any  ship  or  vessel  in  any  port  or  place  withm 
H.  M.'s  dominions,  shall  have  on  board  any  such  person  or  persons 
who  shall  have  been  enlisted  or  entered  to  serve,  or  shall  have  en- 
gaged or  agreed  or  been  procured  to  enlist  or  enter  or  serve,  or 
who  shall  be  departing  from  H.  M.'s  dominions  for  the  purpose 
and  with  the  intent  of  enlisting  or  entering  to  serve,  or  to  be  em- 
ployed, or  of  serving  or  being  engaged  or  employed  in  the  service 
of  any  foreign  prince,  state,  or  potentate,  colony,  province,  or  part 
of  any  province  or  people,  or  of  any  person  or  persons  exercising 
or  assuming  to  exercise  the  powers  of  government  in  or  over  any 
foreign  colony,  province,  or  part  of  any  province  or  people,  either 
as  an  officer,  soldier,  sailor,  or  marine,  contrary  to  the  provisions 
of  this  act,  it  shall  be  lawful  for  any  of  the  principal  officers  of 
H.  M.'s  customs,  where  any  such  officers  of  the  customs  shall  be, 
and  in  any  part  of  H.  M.'s  dominions  in  which  there  are  no  officers 
of  H.  M.'s  customs,  for  any  governor  or  persons  having  the  chief 
civil  command,  upon  information  on  oath  given  before  them  re- 
spectively, which  oath  they  are  hereby  respectively  authorised  and 
empowered  to  administer,  that  such  person  or  persons  as  aforesaid 
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h  or  are  on  board  such  ship  or  vessel,  to  detain  and  prevent  any  59  G.  s.  c.  69. 
such  ship  or  vessel,  or  to  cause  such  ship  or  vessel  to  be  detained 
and  prevented  from  proceeding  to  sea  on  her  voyage  with  such 
persons  as  aforesaid  on  board:  Provided  nevertheless,  that  no  prin-  Oath  to  be  made 
cipal  officer,  governor,  or  person  shall  act  as  aforesaid,  upon  such  f  *®  ^■^^  ■"»<* 
information  upon  oath  as  aforesaid,  unless  the  party  so  informing  orctmuiMicei. 
shall  not  only  have  deposed  in  such  information  that  the  person  or 
persons  on  board  such  ship  or  vessel  hath  or  have  been  enlisted  or 
entered  to  serve,  or  hath  or  have  engaged  or  agreed  or  been  pro- 
cured to  enlist  or  enter  or  serve,  or  is  or  are  departing  as  aforesaid, 
for  the  purpose  and  with  the  intent  of  enlisting  or  entering  to 
serve  or  to  be  employed,  or  of  serving,  or  being  engaged  or  em- 
ployed in  such  service  as  aforesaid,  but  shall  also  have  set  forth  in 
such  information  upon  oath  the  facts  or  circumstances  upon  which 
he  forms  his  knowledge  or  belief,  enabling  him  to  give  such  in- 
formation upon  oath ;  and  that  all  and  every  person  and  persons 
convicted  of  wilfully  false  swearing  in  any  such  information  upon 
oath  shall  be  deemed  guilty  of,  and  suffer  the  penalties  on,  persons 
convicted  of  wilful  and  corrupt  perjury.'* 

§  6«  If  any  master  or  other  person  having  or  taking  the  charge  or  Penalty  on  mas- 
command  of  any  ship  or  vessel,  in  any  part  of  G*  B.  and  Irdand^  ten  of  thips, 
or  in  any  part  of  H,  M/s  dominions  b^ond  the  seas,  shall  know-  ^^'^^^  ^" 
ingly  and  willingly  take  on  board,  or  if^^such  master  or  other  per-  enli»ted*con-* 
son  having  the  command  of  any  such  ship  or  vessel,  or  any  owner  trary  to  this  act, 
of  any  such  ship  or  vessel,  shall  knowingly  engage  to  take  on  50A  for  each. 
board  any  person  who  shall  have  been  enlisted  or  entered  to  serve, 
or  shall  have  engaged  or  agreed  or  been  procured  to  enlist  or  enter 
or  serve,  or  who  shall  be  departing  from  H.  M.'s  dominions  for  the 
purpose  and  with  the  intent  of  enlisting  or  entering  to  serve,  or  to 
be  employed,  or  of  serving,  or  being  engaged  or  employed  in  any 
naval  or  military  service,  contrary  to  the  provisions  of  this  act,  such 
master  or  owner  or  other  person  as  aforesaid  shall  forfeit  and  pay 
the  sum  of  50/.  for  each  such  person  so  taken  or  engaged  to  be 
taken  on  board ;  and  moreover  every  such  ship  or  vessel,  so  having 
on  board,  conveying,  carrying,  or  transporting  any  such  person, 
may  be  seized  and  detained  by  the  collector,  comptroller,  sur- 
veyor, or  other  officer  of  the  customs,  until  such  penalty  or  penal- 
ties shall  be  satisfied  and  paid,  or  until  such  master  or  person,  or 
the  owner  of  such  ship  or  vessel,  shall  give  good  and  sufficient 
bail,  by  recognizance  before  one  of  H.  M.'s  justices  of  the  peace, 
for  the  payment  of  such  penalty  or  penalties. 

§  7»  *•  If  any  person,  within  any  part  of  the  U.  K.,  or  in  any  part   Penalty  on  per- 
of  H.  M.'s  dominions  beyond  the  seas,  shall  without  the  leave  and  ■on*  fitting  out 
licence  of  H.  M.  for  that  purpose  first  had  and  obtained  as  afore-  ■.»™.«1  ▼easels  to 
said, equip,  furnish,  fit  out,  or  arm  or  attempt  or  endeavour  to  equip,  operations  with 
furnish,  fit  out,  or  arm,  or  procure  to  be  equipped,  furnished,  fitted  any  foreign 
out,  or  armed,  or  shall  knowingly  aid,  assist,  or  be  concerned  powers  without 
in  the  equipping,  furnishing,  fitting  out,  or  arming  of  any  ship  or  licence; 
vessel,  with  intent  or  in  order  that  such  ship  or  vessel  shall  be 
employed  in  the  service  of  any  foreign  prince,  state,  or  potentate, 
or  of  any  foreign  colony,  province,  or  part  of  any  province  or 
people,  or  of  any  person  or  persons  exercising  or  assuming  to 
exercise  any  powers  of  government  in  or  over  any  foreign  state, 
colony,  province,  or  part  of  any  province  or  people,  as  a  transport 
or  store  ship,  or  with  intent  to  cruise  or  commit  hostilities  against 
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or  issuing  com- 
missions for 
ships. 


Penalty  for  aid- 
ing the  warlike 
equipment  of 
vessels  of 
foreign  states^ 


Jforcign  ^ttbice.         [Criminal 

any  prince,  state,  or  potentate,  or  against  the  subjects  or  citizens 
of  any  prince,  state,  or  potentate,  or  against  the  persons  exercising 
or  assuming  to  exercise  the  powers  of  government  in  any  colony, 
province,  or  part  of  any  province  or  country,  or  against  the  inha- 
bitants of  any  foreign  colony,  province^  or  part  of  any  province 
or  country,  with  whom  H.  M.  shall  not  then  be  at  war ;  or  shaU, 
within  the  U.  K.,  or  any  of  H.  M .'s  dominions,  or  in  any  settle- 
ment, colony,  territory,  island,  or  place  belonging  or  subject  to 
H.  M.,  issue  or  deliver  any  commission  for  any  ship  or  vessel,  to 
the  intent  that  such  ship  or  vessel  shall  be  employed  as  aforesaid, 
every  such  person  so  offending  shall  be  deemed  guilty  of  a  miade- 
meaner,  and  shall,  upon  conviction  thereof,  upon  any  information 
or  indictment,  be  punished  by  fine  and  imprisonment,  or  either  of 
them,  at  the  discretion  of  the  court  in  which  such  offender  shall 
be  convicted;  and  every  such  ship  or  vessel,  with  the  tackle, 
apparel,  and  furniture,  together  with  all  the  materials,  arms, 
ammunition,  and  stores,  which  may  belong  to  or  be  on  board  of  any 
such  ship  or  vessel,  shall  be  forfeited ;  and  it  shall  be  lawful  for 
any  officer  of  H.  M.'s  customs  or  excise,  or  any  officer  of  H.  M.*s 
navy,  who  is  by  law  empowered  to  make  seizures  for  aoy  for- 
feiture incurred  under  any  of  the  laws  of  customs  or  excise,  or  the 
laws  of  trade  and  navigation,  to  seize  such  ships  and  vessels  afore- 
said, and  in  such  places  and  in  such  manner  in  which  the  officers 
of  H.  M.'s  customs  or  excise  and  the  officers  of  H.  M.'s  navy  are 
empowered  respectively  to  make  seizures  under  the  laws  of  cus- 
toms  and  excise,  or  under  the  laws  of  trade  and  navigation ;  and 
that  every  such  ship  and  vessel,  with  the  tackle,  apparel,  and 
furniture,  together  with  all  the  materials,  arms,  ammunition,  and 
stores  which  may  belong  to  or  be  on  board  of  such  ship  or  vessel* 
may  be  prosecuted  and  condemned  in  the  like  manner,  and  in 
such  courts  as  ships  or  vessels  may  be  prosecuted  and  condemned 
for  any  breach  of  the  laws  made  for  the  protection  of  the  revenues 
of  customs  and  excise,  or  of  the  laws  of  trade  and  navigation.** 

§8.  <*  If  any  person  in  any  part  of  G.  B*  and  Ireland^  or  in  any 
part  of  H.  M.*s  dominions  beyond  the  seas,  without  the  leave  and 
licence  of  H.  M.  for  that  purpose  first  had  and  obtained  as  aforesaid, 
shall,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by 
changing  those  on  board  for  other  guns,  or  by  the  addition  of  any 
equipment  for  war,  increase  or  augment,  or  procure  to  be  in- 
creased or  augmented,  or  shall  be  knowingly  concerned  in  increas- 
ing or  augmenting  the  warlike  force  of  any  ship  or  vessel  of  war,  or 
cruizer,  or  other  armed  vessel,  which  at  the  time  of  her  arriTal  in 
any  part  of  the  U.  K.,  or  any  of  H.  M.'s  dominions,  was  a  ship  of 
war,  cruizer,  or  armed  vessel  in  the  service  of  any  foreign  prince, 
state,  or  potentate,  or  of  any  person  or  persons  exercising  or  as- 
suming to  exercise  any  powers  of  government  in  or  over  any 
colony,  province,  or  part  of  any  provmce  or  people,  belonging  to 
the  subjects  of  any  such  prince,  state,  or  potentate,  or  to  the  in- 
habitants of  any  colony,  province,  or  part  of  any  province  or  coun- 
try under  the  control  of  any  person  or  persons  so  exercising  or 
assuming  to  exercise  the  powers  of  government,  every  such  per- 
son so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  bein^  convicted  thereof,  upon  any  information  or  in- 
dictment, be  punished  by  fine  and  imprisonment,  or  either  of  them, 
at  the  discretion  of  the  court  before  which  such  offender  shall  be 
convicted." 
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§  9.  Offences  punishable  by  this  act,  committed  out  of  the  U.  K.,  ^^0*3.  c.69. 

may  be  tried  in  the  court  of  K.  B.  at  Weslminsier^  and  the  venue  offences  com. 

laid  at  JVesiminster^  in  the  county  of  Middlesex.  miited  out  of' 

(10.  Any  penalty  inflicted  by  this  act  may  be  sued  for  and  the  kingdom 

recoTered  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  may  be  tried 

H.  M.*8  courts  of  record  at  fVesiminster  or  Dublin^  or  in  the  court  ••  Westminster. 

of  exchequer,  or  in  the  court  of  session  in  Scotland^  in  the  name  ^^^  penalties 

of  H.  M/s  attomey-general  for  England  or  Ireland,  or  H.  M/s  "^fl^^ 

adYOcate  for  Scotland  respectively,  or  in  the  name  of  any  person  covered."^ 
or  persons  whatsoever,  wherein  no  essotgn,  protection,  privilege, 

wager  of  law,  nor  more  than  one  imparlance  shall  be  allowed ;  and  I>ouble  costs. 
in  every  acrtioo  or  suit  the  person  against  whom  judgment  shall  be 

given  for  any  penalty  under  this  act  shall  pay  double  costs ;  and  Li™'***ion  o^ 

every  such  suit  may  be  brought  at  any  time  within  twelve  months  **^"°"*' 
ailer  the  offence  committed,  and  not  afterwards ;  and  one  moiety 
shall  go  to  H«  M.,  and  the  other  moiety  to  the  use  of  such  person 
or  persons  as  shall  first  sue  for  the  same. 

§  11.  If  any  action  or  suit  shall  be  commenced,  either  in  G»  B.  Formerrules 

or  elsewhere,  against  any  person  or  persons  for  any  thing  done  in  establislied  by 

pursuance  of  this  act,  all  rules  and  regulations,  privileges  and  pro-  ^7!°  ^  "P" 

Z    ^'  .  •  1  •    •  J   r     5-  -^  *•        *^    J    plied  to  BCUons 

tections,  as  to  raamtammg  or  defendmg  any  suit  or  action,  and  commenced  in 
pleading  therein,  or  any  costs  thereon,  in  relation  to  any  acts  pursuance  of 
done,  or  that  may  be  done  by  any  officer  of  customs  or  excise,  or  this  act. 
by  any  officer  of  H.  M.'s  navy,  under  any  act  in  force  for  the 
protection  of  the  revenues  of  customs  and  excise,  or  prevention  of 
smuggling,  shall  apply  in  any  such  action  or  suit  brought  for  any 
thing  done  in  pursuance  of  this  act. 

4  12.  KothiAg  in  this  act  contained  shall  extend  to  subject  to   Penalties  not  to 
any  penalty  any  person  who  shall  enter  into  the  military  service  oi  extend  to  per- 
any  prince,   state,  or  potentate  in  Asia,  with  leave  or  licence  f®""  ^'J^f^^g 
from  the  governor  general  in  council,  or  vice  president  in  council,  ^rvi^^jQ  j^^, 
of  Fort  WiUiam  in  Bengal, 

Disobedience  to  the  king's  letter  to  a  subject  commanding  him   Prerogative  of 
to  return  from  beyond  the  seas,  or  to  the  king's  writ  of  ne  exeat  *^  ^^^^^i  regno, 
regnOf  commanding  a  subject  to  stay  at  home,  is  a  high  misprision  ^^* 
and  contempt.  4  Blac.  Com,  122. 

And  it  is  also  a  high  offence  to  refuse  to  assist  the  king  for  the   Refusing  to  as* 
good  of  the  public,  either  in  councils,  by  advice,  if  called  upon,  sist  H.  M.  in 
or  in  his  wars  by  personal  service  for  the  defence  of  the  realm  council,  &c* 
against  a  rebellion  or  invasion.     1  Haw.  c.  22.  §  2.  1  Russ.  130. 


iFotegtalUng,  ingrogging,  anD 

tesrrating^ 

[5  &  6  Ed.  6.  0.14.-126.3.  c.71.] 
FORESTALLING  {foresteellan,  or  forestallan J  in  the  English   Derivation. 

Saxon,  signifieth  properly  to  market  before  the  public,  or  to 
prevent  the  public  market;  and  metaphorically,  to  intercept  in 
general;  ana  seemeth  derived  from^bre,  which  is  the  same  as 
before^  and  sUdle,  a  standing  place  or  department ;  from  whence 
sprang  the  ancient  word  stallage,  which  signifieth  money  paid  for 
erecting  a  stall  or  stand,  for  the  selling  of  goods  in  a  fair  or  market. 
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AUthesUtutes 
against  those 
offences  are 
repealed. 


But  the  offences 
remain  punish- 
able at  common 
law. 

Enhancing  the 
price  of  mer- 
chandise. 


Ingroasing  at 
common  law. 


5&6E.6.  C.14. 
JF'artttaller, 

Now  repealed. 


Ingrotser* 


iForeifittallmg,  f  C^  [Criminal 

Ingrossing  is  from  tn,  and  gross,  great  or  whole. 

And  regraiingf  from  re,  again,  and  the  French  grater,  to  grate 
or  scrape ;  and  signifieth  the  scraping  or  dressing  of  cloth  or  other 
goods,  in  order  for  selling  the  same  again. 

There  have  been  several  statutes  made  from  time  to  time  against 
these  offences  in  general,  and  also  especially  with  respect  to  par« 
ticular  species  of  goods,  according  to  their  several  circumstances ; 
almost  all  of  which,  from  stat.  5&6  Ed,  6.  c.  14 ,  and  others  down- 
wards made  for  enforcing  the  same,  are  repealed  by  stat.  12  G.  3. 
c.71»  But  these  offences  still  continue  punishable  upon  indict* 
ment  at  the  common  law  by  fine  and  imprisonment. 

And  at  the  common  law  all  endeavours  whatsoever  to  enhance 
the  common  price  of  any  merchandize,  and  all  kinds  of  practic:es 
which  have  an  apparent  tendency  thereto,  whether  by  spreading 
false  rumours,  or  by  buying  things  in  a  market  before  the  accus- 
tomed hour,  or  by  buying  and  selling  again  the  same  thing  in  the 
same  market,  or  by  any  other  such  like  devices,  are  highly  criminal, 
and  punishable  by  fine  and  imprisonment.  1  Ham*  c.  80.  §  1. 
1  Russ.  255. 

By  the  common  law  a  merchant  bringing  victuals  into  the  realm 
may  sell  the  same  in  gross :  but  no  person  can  lawfully  buy  within 
the  realm  any  merchandize  in  gross,  and  sell  the  same  in  gross 
again,  without  being  liable  to  be  indicted  for  the  same.  3  Inst.  196. 

The  bare  ingrossing  of  a  whole  commodity,  with  an  intent  to 
sell  it  at  an  unreasonable  price,  is  an  offence  indictable  at  common 
law,  whether  any  part  thereof  be  sold  by  the  ingrosser  or  not. 
1  Hato>  c.  80.  §  3. 

And  so  jealous  is  the  common  law  of  all  practices  of  this  kind* 
that  it  will  not  suffer  corn  to  be  sold  in  the  sheaf;  perhaps  for  this 
reason,  because  by  such  means  the  market  is  in  effect  forestalled. 
1  Havo.  €,  80.  §  4. 

By  statute  5  &  6  Ed.  6.  c.  14>  these  offences  were  particularly 
described ;  which  statute,  though  now  repealed  as  aforesaid,  yet 
may  be  of  use,  as  containing  a  parliamentary  exposition  of  the 
respective  terms  denoting  the  several  particular  offences ;  and  is 
to  the  following  effect  :— 

Whosoever  shall  buy  or  cause  to  be  bought  ani/  merchandize,  t?fc- 
tual,  or  any  other  thing  xvhatsoever,  coming  by  land  or  by  xcater, 
toward  any  market  orjair,  to  be  sold  in  the  same,  or  coming  totoards 
any  city,  port,  haven,  creeks  or  road  from  any  parts  beyond  the  sea, 
to  be  soldi  or  make  any  bargain,  contract,  or  promise  Jbr  the  having 
or  buying  the  same,  or  any  part  thereof,  so  coming  as  is  q/bresaid, 
before  the  said  merchandize,  victuals,  or  other  things  shall  be  in  the 
market,  Jair,  city,  port,  haven,  creek,  or  road,  ready  to  be  soldf  or 
shall  make  any  motion  by  word,  letter,  message,  or  otherwise,  to  any 
person  Jbr  the  enhancing  of  the  price,  or  dearer  selling  of  any  thing 
above  mentioned;  or  else  dissuade,  move,  or  stir  any  person  coming 
to  the  market  orjair,  to  abstain  or  forbear  to  bring  or  convey  any  of 
the  things  above  rehearsed  to  any  market,  Jair,  city,  port,  haven. 

Creek,  or  road  to  be  sold  as  aforesaid ■  shall  be  deemed 

a  forestall  er. 

§  3.  Whosoever  shall  ingross,  or  get  into  his  hands  by  buying,  con^ 
tracting,  or  promise  taking,  other  than  by  demise,  grant,  or  lease 
of  land  or  tyihe,  any  com  growing  in  thejieldsf  or  any  other  com  or 
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^rttiMf  huiter^  cheetefJUhf  or  other  dead  viduah  whatsoever,  to  the  5&6  £.  6.  c.i 4. 
ttUent  to  tell  the  same  again^  shall  be  deemed  an  unlavo/ul  ingrosser. 

j  2.  And  vohosoever  shall  by  any  means  regrate,  obtain ,  or  get  into  Megrator^ 
his  hands  or  possession ,  in  a  fair  or  market  y  any  com,  ujine^Jishy  but* 
tSTf  cheese,  candles,  taUoto,  sheep,  lambs,  calves,  stoine,  pigs,  geese, 
capons,  hens,  chickens,  pigeons,  conies,  or  other  dead  victual  tonatso" 
ever,  that  shall  be  brought  to  any  fair  or  market  to  be  sold,  and  shall 
sell  the  same  again  in  any  fair  or  market  holden  or  kept  in  the  same 
place,  or  in  any  other  fair  or  market  toithinfour  miles  thereof,  shall 
he  deemed  a  regrator.  (a) 

It  has  been  observed  that,  notwithstanding  the  repeal  of  stat. 
5  A  6  £-  6.)  the  offences  of  forestalling,  ingrossing,  and  regrating, 
remain  punishable  at  common  law ;  and  indeed  lamentable  would 
be  the  plight  of  the  public  and  of  the  state,  were  there  no  remedy 
against  practices  which  have  been  justly  termed  most  heinous  of. 
fences  against  religion  and  morality,  and  against  the  established 
law  of  the  country. 

In  the  case  of  i?.  v.  Waddington,  1  East,  143.  145.,  which  was   R-  ▼•  Wad- 
ably  argued  at  the  bar,  and  well  considered  by  the  court,  the  fol«  dington. 
lowing  were  declared  to  be  among  the  offences  at  common  law, 
and  not  done  away  by  the  repeal  of  stat.  5  &  6  E.  6.,  viz. 

1.  Spreading  false  rumours  with  intent  to  enhance  the  price  of  Measures  for 
hops*  »^"«  P««^ 

2.  Endeavouring  to  enhance  the  price  of  hops  by  persuading 
dealers,  drc.  not  to  take  their  hops  to  market,  and  to  abstain  from 
selling  for  a  long  time. 

3.  Ingrossing  large  quantities  of  hops,  by  buying  with  intent  to 
resell  \£t  same  for  an  unreasonable  profit,  and  thereby  to  enhance 
Che  price. 

4.  Getting  into  hand  large  quantities,  by  contracting  with 
▼arious  persons  for  the  purchase,  with  intent  to  prevent  the  same 
being  brought  to  market',  and  to  resell  at  an  unreasonable  profit^ 
and  thereby  greatly  to  enhance  the  price. 

5.  Unlawfully  ingrossing  by  buying  large  quantities,  with  like 
intent. 

6.  Ingrossing  hops  then  growing,  by  forehand  bargains,  with 
like  intent. 

To  forestall  any  commodity  which  is  become  a  common  victual 
and  necessary  of  life,  or  is  used  as  an  ingredient  in  the  making  or 
preservation  of  any  victual,  though  not  formerly  used  or  considered 
as  Buch,  is  an  offence  at  common  law.  R.  v.  Waddington,  1  East,  14S. 

It  is  well  observed  by  Mr.  Chitty,  that  at  the  present  day,  it  Modern  prin- 
wouki  probably  be  holden  that  no  offence  is  committed  unless  there  c^?^^  contrd. 
is  an  intent  to  raise  the  price  of  provisions  by  the  conduct  of  the 
party,  for  the  mere  transfer  of  a  purchase  in  the  market  where  it 
IS  made,  the  buying  articles  before  they  arrive  at  a  public  market, 
or  the  purchasing  of  a  large  quantity  of  a  particular  article,  can 
scarcely  be  regarded  as  in  themselves  necessarily  injurious  to  the 
community,  and,  as  such,  indictable  offences ;  a  party  buying  and 
selling  again,  does  not  necessarily  increase  the  price  of  the  commo- 
dity to  the  consumer,  for  the  division  of  labour  or  occupations  will, 
in  general,  occasion  the  commodity  to  be  sold  cheaper  to  the  con- 

(a)  Begrator  is  said  to  be  derived  from  the  Frtnch  word  regrateffneni,  for 
hiickstery,     3  IfuS.  195. 

a  4 
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R.  T.  Rusby. 
Conviction  for 
regrating. 
Court  divided. 
Defendant  not 
brought  up  for 
judgment. 
Indictment 
must  state  the 
quantity. 
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8umer ;  see  Smith's  Wealth  of  Nationsy  book  4.  c  5.  and  Index, 
tit.  Labour  ;  and  many  cases  may  occur  in  which  a  most  laudable 
motive  may  exist  for  buying  large  quantities  of  the  same  commo- 
dity. See- the  arguments,  &c.  in  14  Eastt  406.  15  Easif  511. 
Indeed,  in  the  case  of  the  King  v.  Rusbj/^  H.  7*.  40  G.  3^  the 
court  were  equally  divided  on  the  question,  whether  regrating  is  an 
indictable  offence  at  common  law,  and  though  the  defendant  was 
convicted,  no  judgment  was  ever  passed  upon  him*  2  Crim.  Ltsm, 
528.  (n),  537.  (n). 

An  indictment  for  ingrossing  '<  a  great  quantity''  of  fish^  geese, 
and  ducks,  was  holden  bad ;  for  the  quantity  of  each  ought  to  be 
specified.     R.  v.  Gilbertt  1  East,  583. 

iFoitjStSTf    See  (^Mxu 


Forfeiture  of 
lands. 


4&5W.  4. 
c.  23. 

No  forfeiture 
on  account  of 
conviction  or 
attainder  of 
trustee  or  mort- 


17  Ed.  2.  c  16. 


iTotfeiture. 

The  forfeitures  for  particular  offences  may  be  found  under 
their  respective  titles :  here  it  is  treated  of  forfeitures  in 
general. 

I.  Of  Forfeiture  of  Lands  and  Goods. 

[17  Ed.  2.  c.  16.  —  54  G.  S.  c.  145 7  &  8  G.4. 

c.  28.  —  4  &  5  W.  4.  c.  23.] 

II.  Of  Loss  oflkmer. 

[1  Ed. 6.  c.12.  — 5&6Ed.6.  c.  IJ.] 

III.  OfCon'uption  of  Blood* 

I.  £Df  iFor&iture  of  3Lanti0  and  0ooti0. 

n^HERE  is  a  remarkable  general  difference  in  principle  between 

the  forfeiture  of  lands,  and  the  forfeiture  of  goods  and  personal 
estate  ;  lands  are  forfeited  upon  attainder  by  judgment  of  death  or 
outlawry,  and  not  before  ;  but  goods  and  personal  estate  are  for- 
feited by  conviction.    4  BL  Comm,^  386, 387. 

It  seems  agreed  that  by  the  common  law  all  lands  of  inheritance, 
whereof  the  offender  was  seised  in  his  own  right,  and  also  all 
rights  of  entry  to  lands  in  the  hands  of  a  wrong«doer,  are  forfeited 
to  the  king,  by  an  attainder  of  high  treason,  and  to  the  lord  of 
whom  they  are  immediately  holden,  by  an  attainder  of  petit  treason 
or  felony.     2  Ham,  c,  49^  §  1. 

But  it  seems  clear  that  the  lord  cannot  enter  into  the  lands 
holden  of  him,  upon  an  escheat  for  petit  treason  or  felony,  with- 
out a  special  grant>  till  it  appear  by  due  process  that  the  king  hath 
had  his  prerogative  of  the  year,  day,  and  waste.     Id.  §  3. 

By  4  &  5  JV.  4t*  c,  23.  §  3.  no  land  chattels  or  stock  vested  in 
any  person  upon  any  trust  or  by  way  of  mortgage,  or  any  profits 
thereof,  shall  escheat  or  be  forfeited  to  his  majesty,  his  heirs  and 
successors,  or  to  any  corporation,  lord  of  a  manor,  or  other  person, 
by  reason  of  the  attainder  or  conviction  for  any  offence  of  such 
trustee  or  mortgagee,  but  shall  remain  in  such  trustee  or  mort- 
gagee, or  survive  to  his  co-trustee,  or  descend  or  vest  in  his  re- 
presentative, as  if  no  such  attainder  or  conviction  had  taken  place. 

Concerning  which  year,  day,  and  waste,  it  is  enacted  by  the 
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17  Ed,  2.  c.  16.  that  the  king  shall  have  the  goods  of  all  felons 
ittarated,  and  fugitives,  wheresoever  tbey  be  found*  And  if  they 
have  freehold,  it  shall  be  forthwith  taken  into  the  king's  hands, 
and  the  king  shall  have  all  profits  of  the  same  by  one  year  and 
one  day  :  and  the  land  shall  be  wasted  and  destroyed  in  the 
housea,  woods,  and  gardens,  and  in  all  manner  of  things  belong- 
ing to  the  same  land.  And  afler  the  king  hath  had  the  year,  day, 
and  waste,  the  land  shall  be  restored  to  the  chief  lord  of  the  fee, 
unless  that  he  fine  before  with  the  king  for  the  year,  day,  and  waste. 

It  seems  also  that  a  copyhold  of  inheritance  will  be  forfeited  to 
the  lord  hy  attainder  of  treason  or  felony,  but  not  upon  conviction 
only,  except  by  special  custom.  2  Hawk,  P.  C,  c,  49.  §  7*  ace. 
jR.  V.  Wiii4u,  SB.SfA.  510. 

By  Stat.  54  G.  3.  c,  145*  no  attainder,  except  for  high  treason,  54  G.s.  ci45. 
petit  treason,  or  murder,  or  for  abetting  the  same,  shall  extend  to 
the  disinheriting  of  any  heir,  &c.     Vide  tit.  9tcainDrr. 

As  to  forfeiture  of  goods,  it  seems  agreed  that  all  things  what-  Forfeiture  of 
soever  which  are  comprehended  under  the  notion  of  a  personal  8^^^^^ 
estate,  whether  they  be  in  action  or  possession,  which  the  party 
hath  or  is  entitled  to  in  his  own  right,  and  not  as  executor  or  ad- 
ministrator  to  another,  are  liable  to  such  forfeiture,  in  the  follow- 
ing cases : 

(1)  Upon  a  conviction  of  treason  or  felony.     2  Haw.  c.  49.  Conriction  of 

}  IS.  (a)  trewon  or  fe- 

(2)  Upon  a  presentment  by  the  oaths  of  12  men  that  a  person  '^^* 
arrested  for  treason  or  felony  fled  from  or  resisted  those  who  had  *!*'*®7  arreited 
him  in  custody,  and  was  killed  by  them  in  the  pursuit  or  scuffle.  ^^^^  *"  pumiit 
Jd.  §  16. 

But  where  the  killing  a  man  in  his  own  defence  is  in  the  law  no  Forr«iture  by 
fe?ony,  there  is  no  forfeiture  unless  he  fled  ;  for  that  is  a  distinct  ^JK^*  though 
forfeiture,  although  the  party  be  not  guilty  of  the  fact.  1  Hale,  493.  ^i^Jl'""^ 

By  7  &  8  G.  4.  c.28.  §  5.,  where  any  party  shall  be  indicted  for  7^  g  q 
treason  or  felony,  the  jury  empannelled  to  try  such  person  shall  c,  28. 
not  be  charged  to  inquire  concerning  his   lands,  tenements,  or  Jury  who  try 
goods,  nor  whether  he  fled  for  such  treason  or  felony.  not  to  inquire 

This  enactment  does  not,  however,  apply  to  the  case  of  a  pre-  of  flight; 
sentment,  made  by  a  coroner's  inquest  on  view  of  a  dead  body,  that  <lo«  noteitend 
A*  killed  J5.,  and  fled  for  it,  which,  by  a  strange  anomaly,  is  held  ***  •  coroner'n 
not  traversable,  but  conclusive  for  the  forfeiture  of  goods,  although  *°^"^ 
a  petty  jury  afterwards  acquit  A,  on  his  trial,  and  find  thac  he  did 
not  fly.     2  Hale,  63.  154.     But  see  1  Sound.  R,  362.  n.  (I.) 

The  whole  doctrine  of  forfeiture  for  flight  may  perhaps  be  now 
well  considered  as  altogether  obsolete. 

(3)  By  being  waived  or  lefl  by  a  felon  in  his  flight,  whereby  he   Goods  waived, 
forfeits  the  goods  so  waived,  whether  they  be  his  own,  or  the  goods 

of  others  stolen  by  him,  which  shall  not  be  restored  to  the  right 
owners  but  upon  a  proper  prosecution.     Id,  $  17. 

(4)  If  a  person  be  found^/o  de  se,  he  shall  forfeit  his  goods  and  Feh  de  te, 
chattels,  but  not  his  lands.     3  Inst,  54.  5  Rep,  109. 

Upon  outlawry  in  treason  or  felony,  the  offender  shall  lose  and  Forfeiture  upon 
forfeit  as  much  as  if  he  had  appeared,  and  judgment  had  been  outlawry, 
given  against  him,  as  long  as  the  outlawry  is  in  force.     JVootTs 
Inst.  b.  4.  c.  5, 

(a)  It  has  been  decided,  that  a  chose  in  action  accruing  to  a  party  after  his  being 
aitainU*d  for  felony  vcsto  in  the  king.     Buttock  t.  Dodds,  2  B.  ^i;  J.  258. 
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To  what  time 
the  forfeiture 
shall  relate. 


What  19  to  be 
done  witli  the 
felon's  goods 
before  for- 
feiture. 
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And  those  that  tarry  till  the  exigent  in  treason,  felony,  or  petit 
larceny,  forfeit  their  goods,  though  they  render  themselves  to  jos* 
tice,  and  are  acquitted  ;  for  it  was  a  flight  in  law.  Id, 

It  seems  agreed  that  the  forfeiture,  upon  an  attainder,  either 
of  treason  or  felony,  shall  have  relation  to  the  time  of  the  oflence, 
for  the  avoiding  of  all  subsequent  alienations  of  the  land,  but  to 
the  time  of  the  conviction  or  flight  found  only,  as  to  chattds; 
unless  the  party  were  killed  in  flying  or  resisting,  in  which  case  if 
is  said  that  the  forfeiture  of  the  chattels  shall  relate  to  the  time  of 
the  offence.    2  Hato.  c.  49.  §  30. 

But  though  the  goods  of  an  offender  be  not  forfeited  till  the  con- 
viction or  flight  found  by  inquest,  yet  whether  they  may  be 
seized  upon  the  offence  committed,  hath  been  controverted ;  con- 
cerning which  Lord  Hale  saith  thus :  — 

It  seemeth  clear  that  at  the  common  law,  if  a  man  had  committed 
felony  or  treason,  or  though  possibly  he  had  committed  none,  yet 
if  he  had  been  indicted,  the  sheriff,  coroner,  or  other  officer  could  not 
seize  and  carry  away  the  goods  of  the  offender  or  party  accused. 

^gain,  he  could  not  in  that  case  have  removed  the  ffoods  oat  of 
the  custody  of  the  offender  or  party  accused,  and  deliver  them 
over  to  the  constables,  or  to  the  villata^  to  answer  for  them. 

But  if  the  party  were  indicted,  the  sheriff  or  other  officer  might 
make  a  simple  seizure  of  them,  only  to  inventory  and  appraise  them, 
and  leave  them  to  the  custody  of  the  servants  or  bailiff  of  the  party 
indicted,  in  case  he  would  give  security  against  their  being  em- 
bezzled, or  in  default  thereof  he  might  deliver  them  to  the  con- 
stable  or  vill  to  be  answerable  for  them,  but  yet  so  that  the  party 
accused  and  his  family  have  sufficient  out  of  them  for  their  live- 
lihood and  maintenance. 

And  possibly  the  same  law  was,  though  he  were  not  indicted, 
but  dejacto  had  committed  a  felony,  but  with  this  difference,  if  be 
had  been  indicted,  this  kind  of  seizure  might  have  been  made, 
whether  he  committed  the  felony  or  not. 

But  in  case  there  were  no  indictment,  then  it  is  at  the  peril  of 
him  that  seizeth,  if  he  committed  not  the  felony. 

There  is  this  advantage  by  the  viewing  and  appraising,  that 
thereby  the  king  is  ascertained  what  the  goods  are,  and  may 
pursue  them  that  take  or  embezzle  them  by  information  (if  the 
party  happen  to  be  convict),  and  try  the  property  with  them,  whether 
they  are  really  sold,  or  sold  only  fraudulently,  without  valuable 
consideration,  to  prevent  the  forfeiture.     I  Hale^  S63»  4,  5>  6,  7< 

II.  jflDf  11000  of  a)otorr. 

Forfeiture  of  Albeit  a  person  shall  be  attainted  of  felony,  yet  his  wife  shall  not 

dower  in  felony,  forfeit  her  dower.     1  Ed.6.  c.  12.  J  17. 

In  treason.  But  on  his  attainder  of  treason  she  shall  forfeit  her  doircr. 

5&6Ed.6.  c.  11.  $13. 

But  in  some  kinds  of  treason,  (particularly  with  regard  to  the 

coin,)  there  is  a  special  saving  of  the  wife's  dower  by  statute. 


Party  being  in- 
dictcKl,  inren- 
tory  and  ap- 
praisement may 
be  made  of  his 
goods; 


or  possibly,  if 
not  indicted ; 


but  at  peril 
of  him  who 
aeixes. 


Corruption  of 
blood. 


III.  £)f  Corruption  of  Blooti. 

It  is  agreed  that  by  an  attainder  of  treason  or  felony,  the  blood 
is  so  far  stained  or  corrupted,  that  the  party  loses  all  the  nobility 
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«r  gentility  he  might  have  had  before,  and  becomes  ignoble. 
"3  Haw.  c.  49.  $  47. 

AJsOy  that  he  can  neither  inherit  as  heir  to  an  ancestor,  nor  have 
an  heir.     Id,  §  48.    But  see  54  G,  S.  c.  145.  aniit  tit.  9ttainfeer« 

Bot  the  king's  (>ardon,  though  it  doth  not  restore  the  blood,  yet 
as  to  issue  born  ader,  hath  the  efiect  of  a  restitution.    1  Hale^  S58. 

But  restitution  of  blood,  in  its  true  nature  and  extent,  can 
oolj  be  by  act  of  parliament.     1  HaU,  358.  2  Haw.  c.49.  §51. 

See  tit.  dttatoner. 
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I.  Of  Forgery  at  Common  Law. 

II.    by  Statute. 

[9  Ann.  c.21.  —  9G.  1.  c.  12.  — 42G.  3.  c.63.— 

46G.3.  C.45 54G.3.  C.151.C.169.— 55G.3. 

c.  103.  c.  184.  C.185.  —57  G.  3.  c.  127 59G.  3. 

c.  56 —  1  G.4.  c.  9-  c  92-— 3  G.  4.  c.  51.— 4G.4. 
c.  41  —  5  G.  4.  c.  1 13.  —  6  G.  4.  c.  78.  _  7  G.  4. 
c.  16.  —  7  &  8  G.4.  c.  28.  —  10  G.  4.  c.  24.  c.  26- 
—  1W.4.  c.66.  — 2&3W.  4.  c.  106.  c.  123. — 
3&4W.4.  C.44.] 

III.  Of  the  Indictment  and  Evidence, 

[9G.4.  C.32.— 2&3W.4.  c.  123.] 

I.  £>f  iftirgerp  at  Common  %Mo. 

f^HE  crime  of  forgery  is  not  of  the  class  of  offences  which  fall   Forgery  csnnot 

within  the  jurisdiction  of  justices  for  trial  at  their  sessions ;  but  ha  tried  mt 
magistrates  may  still  be  called  upon  to  act  in  cases  of  forgery,  in  ***«oi>s* 
examining  and  committing  the  offender,  taking  depositions,  &c. 
See  post^  p.  254. 

Forgery  is  an  offence  at  common  law,  and  an  offence  also  by  De6nitioii  of 
statute.  oflftoce. 

Forgery  at  the  common  law  is  an  offence  in  falsely  and  fraudu- 
lently making  or  altering  any  manner  of  record,  or  any  other  au- 
thentic matter  of  a  public  nature  ;  as  a  parish  register,  or  any  deed, 
will,  privy  seal,  certi6cate  of  holy  orders,  protection  of  a  parliament 
man,  and  the  like.     1  Haxo.  c.  70.  §  1. 

Mr.  J.  Blackstone  says,  that  forgery  is  the  fraudulent  making  or 
alteration  of  a  writing,  to  the  prejudice  of  another's  right.    4  Black. 

Com.  247» 

Mr.  J.  Gros€j  in  delivering  the  opinion  of  the  judges  in  Reculut^s 
case,  says,  "  The  crime  of  forgery  is  a  false  making  of  any  instru- 
ment, with  intention  to  defraud."  O.  B.  May^  1796,  2  Leack^  707. 

Tbe  counterfeiting  of  any  writing  with  a  fraudulent  intent, 
whereby  another  may  be  prejudiced,  (it  is  immaterial  whether  the 
party  be  actually  injured  or  not,)  is  also  a  forgery  at  common  law, 
2£«/<P.C.  861. 

(a)  See  the  Report  from  a  Select  Committee  of  the  House  of  Commons  on 
the  Criminal  Law  of  EngjUmdy  dated  8d  Apriij  18S4,  which  contains  a  most  able 
and  accurate  statement  of  the  then  existing  law  upon  this  subject. 
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Fraudulent  or  Forcery  at  common  law  is  also  defined  to  be  the  fraudulent  makin? 
false  making       ^^  alteration  of  a  writing  to  the  prejudice  of  another  man's  right ; 

or  alteration  of         j      r  i  i  •  i  •  i  •  c  •-.*•-.      ^      ^ 

any  writing.        *""  *  "^'^®  making,  a  makmg  ma/o  antmoy  ox  any  written  instrument 

for  the  purpose  of  fraud  and  deceit,  within  which  word  <*  making" 
must  be  included  every  alteration  of,  or  addition  to,  a  true  instru- 
•  ment.     2  Russ.  317. 

Forging  an  or-  R.  V.  Wardy  2  Stra.  747.  2  Ld.  Raym.  1461.  2  JBa*/'*  P.  C. 
der  from  one  to  861.  2  i?ttw.  351.  An  information  was  filed  by  the  attorney- 
charge  cc'**^*"  general,  charging  that  the  defendant  JVardt  being  bound  to  deliver 
fi^^Su  to  ^^^  ^^^^  ^"^  *  quarter  of  alum,  of  the  value  of  1000^.,  to  the 
his  account,  and  Duke  of  Buckingham  at  a  certain  day  then  past,  he,  the  defend- 
to  appropriate  ant,  wickedly  contriving  and  intending  the  said  duke  of  the  said 
part  of  the  pro-  alum  to  deceive  and  defraud,  and  with  a  wicked  and  fraudulent 
ceeds  to  defend-  jptent  to  avoid  the  delivery  of  the  said  alum,  on,  &c.  at,  &c-  with 
&"'*with"iiitent  ^^^^^  ^^^  SLvms  upon  the  back  of  a  certain  certificate  in  writin|j 
to  defraud,  is  signed  by  one  A.  N.  falsely  forged  and  counterfeited  and  caused 
forgery  at  com-  to  be  forged  and  counterfeited  a  certain  writing,  in  the  words  and 
monlaw,though  figures  following  :  — 

no  fraud  be  a  Schedule  r  Tons.  C.  1      Mr.  John  Ward,  I  do  hereby  order  you 

^^^^^*  J    660     5y  to  charge  the  quantity  of  660  tons  and 

t  315    5  J   1  quarter  of  alum  to  my  account,  part 

— —     of  the  quantity  here  mentioned  in  this 

975  10     certificate,  and  out  of  the  money  arising 

by  the  sale  of  the  alum  in  your  hand  to  pay  to  Mr.  W,  Ward  and 

yourself  10/.  for  every  ton  according  to  agreement ;  and  for  your 

so  doing  this  shall  be  your  discharge.     Buckingham,  Aprii  30th, 

1706."     To  the  evil  example,  &c.  to  the  great  damage  of  the  said 

duke,  and  against  the  peace,  &c*     A  second  count  charged  him 

with  publishing  the  same  forged  writing  knowing  it  to  be  forged. 

Motion  in  arrest  &c.    After  conviction,  it  was  moved  in  arrest  of  judgment  that  the 

of  judgment.       instrument  set  forth  was  not  the  subject  of  forgery  at  common  law ; 

but  at  most  the  offence  was  only  punishable  as  a  cheat,  and  not  in 
this  form,  being  merely  a  thing  of  a  private  nature,  and  in  effect 
nothing  more  than  a  letter;  and  if  the  counterfeiting  a  letter  had 
been  punishable  as  a  forgery  at  common  law,  then  the  making  the 
Stat.  33  //.  8.  c.  1.,  to  punish  those  who  got  money  or  goods  of 
others  under  colour  of  false  tokens  or  counterfeit  letters,  was  nu- 
gatory ;  that  it  nowhere  appeared  that  the  duke  had  been  pre* 
judiced  by  this,  which  if  he  bad,  it  might  have  been  indictable  as 
Forgeryat  com-  &  cheat,  but  not  as  a  forgery  at  common  law.  —  But  all  the  court 
roon  law  need     held  that  this  was  indictable  as  a  forgery  at  common  law ;  that 
not  be  of  a         none  of  the  books  confine  the  offence  to  the  particular  kinds  men- 
public  nature,     tinned  in  3/n^f.  169.;  and  that,  as  forging  a  writing  not  sealed, 
under  wal."'*"*^  ^^^  within  all  the  mischief  of  forging  a  deed,  the  maxim  applied, 

ubi  eadem  est  ratio  eadem  est  lex  ;  that  this  was  recognised  in  the 
preamble  of  the  stat.  5  Eliz.  c.  14.,  which  recites,  that  the  forging 
of  writings  "  as  well  as  of  deeds  "  was  punishable  by  law  before 
that  statute,  but  that  offenders  had  been  encouraged  by  the  too 
great  mildness  of  the  punishments ;  and  that  the  33  H,  8.  c.l.  did 
not  create  new  offences,  but  only  enhanced  the  penalty  where  the 
fraud  was  executed.  They  also  referred  to  several  instances  of 
indictments  at  common  law  for  forging  instruments  not  nnder  sea), 
as  a  bill  of  lading  (5  Mod.  137.)»  and  acquittance  (1  Sid.  278.),  a 
warrant  of  attorney  (T.  Ray.  81.),  a  marriage  register  (2  Sid.  71.), 
a  bill  of  exchange  (Roll.  35.),   letters  of  credit  to  gather  money 
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(«S(y.  12.)y  aod  others  of  a  similar  kind;  aod  they  distinguished   Fiuty need  not 
this  oflfence  from  cheats  at  commoo  law  and  upon  the  33  H*  8.  c.  1.,  actually  be  pr». 
where  the  party  received  an  actual  prejudice,  which  was  not  neces-  j'^ced. 
sary  to  constitute  forgery ;  it  heing  sufficient  if  the  party  might  be 
prejudiced  by  it. 

Fawcetfs  cascy  York  Sp.  Ass.  1793,  ^Easfs  P.  C.  862.  2  Buss.   The  defendant 
352.     Leander  Fatoceti^  who  had  been  committed  to  tlie  gaol  at  ^'^ing  been 
lorJt,  under  an  attachment  sued  out  of  the  court  of  K.  B.  for  a  con-  *^"J™^J^^ *® 
tempt  in  a  civil  suit,  was  indicted  for  forging  a  certain  writing  atuichraent  for 
purporting  to  be  signed  in  the  name  of  A.  Dawson  (the  party  who  •  contempt  in 
had  prosecuted  the  writ  of  attachment  against  him )  and  to  contain  •  civil  cause, 
the  authority  of  Dawson  to  the  sheriff  for  his  discharge,  in  the  counterfeited  a 
following  form  :— "  To  the  high  sheriff  of  the  county  of  York,  his  ^j^°**^  J***" 
deputy,  drc.  and  gaoler*     As  to  any  writ,  attachment,  or  any  hi«  cnwiito/to* 
other  process  or  cause  whatsoever,  at  the  suit,  instance,  or  pro-  the  sheriff  and 
motion  of  me  A.  Dawson,  by  reason  whereof  Leander  Fawceit  is  gaoler,  under 
now  detained  a  prisoner  in  your  custody,  you  may  forthwith  dis-  ^jiich  he  ob. 
charge  and  set  at  liberty  him  the  said  Leander  FawceU,  unless  ^^  f"  ***■" 
detained  at  the  suit  of  some  other  person ;  and  for  so  doing  this  nolf^and  U  was 
shall  be  jovlt  warrant  and  indemnity.     (Dated)  26th  February,  boldentobea 
1793.     (Signed)  ^.  2>ato<on,  and  witnessed  by  one  R,  WT     Tne  misdemeanor  at 
defendant  having  been  convicted,  several  questions  were  submitted  common  law; 
to  the  consideration  of  the  judges ;  and,  amongst  others,  whether     .^,"^^'  **  *^ 
the  order  were  a  matter  of  such  a  public  nature,  that  the  counter-  \^  forthe  non! 
feiting  of  it  would  be  a  forgery  at  common  law ;  and  also,  whether,  payment  of  mol 
as  the  attachment  was  for  non-payment  of  money,  the  order,  if  ney,  the  order 
genuine,  would  not  have  been  a  mere  nullity,  and  the  sheriff  not  ^^  ^i>  itself  a 
authorised   to   discharge   the   prisoner   under  it.     Lord  Kenyon  "**[*  nulhty, 
C^  J.  and  Eyre  C.  J.  said,  that  there  was  an  injury  to  a  third  to  the  sheriff  for 
person,  and  that  it  was  an  interruption  to  public  justice :  but  the  the  discharge, 
latter  thought  it  was  not  a  forgery,  but  a  cheat.     The  matter  was  A  majority  of 
adjourned  to  a  subsequent  term,  when  Eyre  C.  J.  was  still  not  *^  judges  also 
satisfied  as  to  the  forgery ;   though  he  thought  the  indictment  ^^^^^  ^^*^  >'* 
good  as  for  a  cheat.     But  all  the  judges  concurred  in  holding  that  ^mmorTisw  *^ 
the  offence  was  indictable  as  for  a  misdemeanor  at  common  law ; 
and  a  great  majority  also  thought  it  was  forgery  at  common  law. 

Prisoner  was  indicted  for  forgery  at  common  law,  for  that  being  in   Forged  letter 
gaol  for  want  of  sureties,  he  forged  a  letter  from  a  magistrate  to  the  f*"**"™  ■  ™*g**" 
gaoler,  stating  that  sureties  were  entered,  and  authorising  his  dis-  j,{„^  ^^  ^^ 
charge.   The  indictment  set  out  the  letter,  and  charged  the  intent  cliarge  of  a 
to  be  to  effect  his  escape.  —  It  appeared  that  the  prisoner,  being  in  person  iu  pri- 
Oxferd  gaol  for  the  cause  stated,  sent  the  letter  forged  in  the  ^^  ^p""  Y*"^  ®^ 
name  of  a  magistrate  to  a  friend  at  Chipping  Norton,  who  trans-  •"**"*•  *•  ■ 
mitted  it  by  the  post  to  the  gaoler.  The  gaoler  stated,  that  when  mon^Iaw!'^"" 
a  person  was  in  custody  for  want  of  sureties,  it  was  the  course  to 
discharge  him  on  its  being  certified  by  a  magistrate  that  sureties 
bad  been  entered,  the  prisoner  also  entering  into  his  own  recog- 
nizance; but  he  added,  that  in  this  instance  be  should  not  have 
discharged  the  prisoner,  as  he  did  not  believe  the  letter  to  be  the 
hand- writing  of  the  magistrate.     On  a  doubt  of  Tindal  C.  J.,  who 
tried  the  prisoner,  whether  the  counterfeiting  this  letter  amounted 
to  a  forgery  at  common  law  judgment  was  respited,  and  a  case  re- 
served.    Fawcetl's  case,  2  Russ*  352.  was  referred  to.    The  judges 
(IS)  held  unanimously  that  the  conviction  was  right.    M.  7".  1833. 
R.  V.  Robt.  Harris,  Sum.  Ass.  for  Oxford,  1833,  cor,  Tindal  C.  J. 
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2  Haw.  c.  8.  But  as  to  the  power  of  justices  of  the  peace  in  this  matter, 

s.  38.  Mr.  Hawkins  says  it  hath  been  settled  of  late  that  they  have 

Justices  have  no  jurisdiction  over  forgery  at  the  common  law ;  the  principal 
no  junsdictloa  ^gason  of  which  resolution,  he  says,  as  he  apprehended,  was,  that 
m>t^ing^ar7'  inasmuch  as  the  chief  end  of  the  institution  of  the  office  of  these 
offence  having  justices  was  for  the  preservation  of  the  peace  against  personal 
a  direct  tend-  wrongs  and  open  violence,  and  the  word  trespass  in  its  most  proper 
ency  to  breach  and  natural  sense  is  taken  for  such  kind  of  injuries,  it  shall  be  under- 
of  peace.  stood  in  that  sense  only  in  the  commission,  or  at  the  most  to  extend 

to  such  other  offences  only  as  have  a  direct  and  immediate  ten- 
dency to  cause  such  breaches  of  the  peace,  as  libels,  and  such  like, 
which  on  this  account  have  been  adjudged  indictable  before  jus- 
tices of  the  peace.  And  this  was  confirmed  in  the  case  of  Micah 
GibbSf  1  Easif  173.,  where  it  was  determined  that  the  sessions 
have  no  jurisdiction  over  the  offence  of  forgery  at  common  law, 
nor  can  they  take  cognizance  of  it  as  a  cheat. 
But  may «-  But   Mr,   Barlow   says    nevertheless,   that   it    seemeth   clear 

OTiine,  commit,    jj,^j  ^  justice  of  the  peace  may  take  an  information  thereof,  bind 
^*  over  the  informers,  examine  the  offender,  certify  his  examination 

to  the  proper  judges,  and  commit  him  to  prison,  in  order  to  abide 
his  trial.     Barl.  244. 

II.  jflDf  iForgprp  bp  fetatttte- 

Law  of  forgery  By  11  G.  4  &  1  W.Ai,c,66.  the  law  respecting  the  crime  of 
modelled  or  forgery  has  been  new-modelled  and  consolidated,  and  many  of 
consolidated  by  the  previous  Statutes  inflicting  punishment  for  that  offence  have 
1  W.  4.  c.  66.  jjggj^  repealed,  either  in  the  whole  or  in  part. 
No  forgeries,  or  %  ^^®  ^^^  section  it  18  enacted,  •«  That  where  by  any  acts  now  in 
other  kindred  force  any  person  falsely  making,  forging,  counterfeiting,  erasing,  or 
ofiencea,  which  altering  any  matter  whatsoever,  or  uttering,  publishing,  offering, 
are  now  capital,  disposing  of,  putting  away,  or  making  use  of  any  matter  whatso- 
M,  unl^^^x"*  ®^®^'  knowing  the  same  to  be  falsely  made,  forged,  counterfeited, 
pressly  made'  erased,  or  altered,  or  any  person  demanding  or  endeavouring  to 
capiul  by  tliii  receive  or  have  any  thing,  or  to  do  or  cause  to  be  done  any 
act.  act,  upon  or  by  virtue  of  any  matter  whatsoever,  knowing  such 

matter  to  be  falsely  made,  forged,  counterfeited,  erased,  or  altered, 
would,  according  to  the  provisions  contained  in  any  of  the  said 
acts,  be  guilty  of  felony,  and  liable  to  suffer  death  as  a  felon ;  or 
where  by  any  acts  now  in  force  any  person  falsely  personating 
another,  or  falsely  acknowledging  any  thing  in  the  name  of  another, 
or  falsely  representing  any  other  person  than  the  real  party  to  be 
such  real  party,  or  wilfully  making  a  false  entry  in  any  book, account, 
or  document,  or  in  any  manner  wilfully  falsifying  any  part  of  any 
book,  account,  or  document,  or  wilfully  making  a  transfer  of  any 
stock,  annuity,  or  fund,  in  the  name  of^^  any  person  not  betag  the 
owner  thereof,  or  knowingly  taking  a  false  oath,  or  knowingly 
making  a  false  affidavit   or  false  affirmation,   or   demanding  or 
receiving  any  money  or  other  thing  by  virtue  of  any  probate  or 
letters  of  administration,  knowing  the  will  on  which  such  probate 
shall  have  been  obtained  to  have  been  false  or  forged,  or  knowing 
such  probate  or  letters  of  administration  to  have  been  obtained  hy 
means  of  any  false  oath  or  false  affirmation,  would,  according  to 
the  provisions  contained  in  any  of  the  said  acts,  be  guilty  of  felony, 
and  liable  to  suffer  death  as  a  felon ;  or  where  by  any  acts  now  in 
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force  any  person  making  or  using,  or  knowingly  having  in  his  cus*   ^  ^*  '*•  c.  66* 
tody  or  possession  any  frame,  mould,  or  instrument  for  the  making 
of  paper,  with  certain  words  visible  in  the  substance  thereof,  or 
any  person  making  such  paper,  or  causing  certain  words  to  appear 
visible  iu  the  substance  of  any  paper,  would,  according  to  the  pro- 
visions contained  in  any  of  the  said  acts,  be  guilty  of  felony,  and 
liable  to  suffer  death  as  a  felon ;  then,  and  in  each  of  the  several 
cases  aforesaid,  if  any  person  shall,  at\er  the  commencement  of 
this  act,  be  convicted  of  any  such  felony  as  is  herein- before  men* 
tioned,  or  of  aiding,  abetting,  counselling,  or  procuring  the  com- 
mission thereof,  such  person  shall  not  suffer  death  for  the  same, 
unless  the  same  shall  be  made  punishable  with  death  by  this  act ;  All  forgeries 
and  if  the  same  shall  not  be  made  punishable  with  death  by  this  lieretoforec*. 
act,  io  such  case  every  person  who  shall,  after  the  commencement  5***/'.^**"^ 
of  this  act,  be  convicted  of  any  such  felony,  or  of  aiding,  abetting,  ^j^  ^.  ^J^ 
counselling,  or  procuring  the  commission  thereof,  shall  be  liable,  be  puniabed 
at  the.  discretion  of  the  court,  to  be  transported  beyond  the  seas  with  trans- 
for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  impri-  portation. 
soned  for  anv  term  not  exceeding  four  years  nor  less  than  two 
years:  Provided  always,  that  nothing  herein  contained  shall  affect  Saving  of  acts 
or  alter  any  acts  relating  to  the  coin  o£  this  realm,  or  to  any  coin  relating  to  coin. 
of  any  other  realm  lawfully  current  within  this  realm." 

§  2.  **  If  any  person  shall  forge  or  counterfeit,  or  shall  utter,   Forging  the  ^ 
knowing  the  same  to  be  forged  or  counterfeited,  the  great  seal  of  P^*"«fl»  P^^y 
the  United  Kingdom,  his  majesty's  privy  seal,  any  privy  signet  of  net,'royii7Jjm 
his  majesty,  his  majesty's  royal  sign  manual,  any  of  his  majesty's  manual,  &c. 
seals  appointed  by  the  twenty-fourth  article  of  the  Union  to  be  treason,  and 
kept,  used,  and  continued  in  Scotland,  the  great  seal  oflrelandy  or  capital,  (a) 
the  privy  seal  of  Ireland^  every  such  offender  shall  be  guilty  of 
high  treason,  and  shall  suffer  death  accordingly  :  Provided  always, 
that  nothing  contained  in  an  act  passed  in  the  seventh  year  of  the 
reign  of  king  fVilliam  the  third,  intituled  *  An  act  for  regulating 
of  trials  in  cases  of  treason  and  misprision  of  treason,'  or  in  an 
act  passed  in  the  seventh  year  of  the  reign  of  queen  Anne^  inti- 
tuled *  An  act  for  improving  the  union  of  the  two  kingdoms,'  shall 
extend  to  any  indictment,  or  to  any  proceedings  thereupon,  for 
any  of  the  treasons  herein-before  mentioned." 

^3.  ''If  any  person  shall  forge  or  alter,  or  shall  offer,  utter,   Forging  an  ex. 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  chequer  bill, 
any  exchequer  bill  or  exchequer  debenture,  or  any  indorsement  ^t*^"^E^^ 
on  or  assignment  of  any  exchequer  bill  or  exchequer  debenture,   indu'^nf]*' 
or  any  bond  under  the  common  seal  of  the  united  company  of  bank  note,  will, 
merchants  of  England  trading  to  the  East  Indies,  commonly  called  bill  of  ex- 
an  East  India  bond,  or  any  indorsement  on  or  assignment  of  any  change,  pro- 
East  India  bond,  or  any  note  or  bill  of  exchange  of  the  governor  '"'•^T  "^t 
and  company  of  the  bank  of  England^  commonly  called  a  bank  ^^^^  f^^  ^_ 
note,  a  bank  bill  of  exchange,  or  a  bank  post  bill,  or  any  indorse-  ment  of  money, 
ment  on  or  assignment  of  any  bank  note,  bank  bill  of  exchange,  or  capital,  (a) 
bank  post  bill,  or  any  will,  testament,  codicil,  or  testamentary 
writing,  or  any  bill  of  exchange,  or  any  promissory  note  for  the 
payment  of  money,  or  any  indorsement  on  or  assignment  of  any 
bill  of  exchange  or  promissory  note  for  the  payment  of  money,  or 
any  acceptance  of  any  bill  of  exchange,  or  any  undertaking, 
warrant,  or  order  for  the  payment  of  money,  with  intent,  in  any 

(a)  But  see  poitf  p.  265. 
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If  any  instru- 
ment, however 
designated,  is  in 
law  a  bill  of  ex- 
change, &c.  the 
forger  of  such 
instrument  may 
be  indicted  un- 
der this  acU 
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other  name 
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Forging  a 
transfer  of  any 
public  stock  or 
of  certain  other 
stock ;  power 
of  attorney  to 
transfer  the 
same,  or  to 
receire  divi- 
dends thereon ; 
transfer  of  stock 
or  receipt  of 
dividends  by 
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of  the  cases  aforesaid,  to  defraud  any  person  whatsoever,  every 
such  offender  shall  be  guilty  of  felony ,  and,  being  convicted 
thereof,  shall  suffer  death  as  a  felon." 

§  4.  ^*  Where  by  any  act  now  in  force  any  person  is  made 
liable  to  the  punishment  of  death  for  forging  or  altering,  or  for 
offering,  uttering,  disposing  of,  or  putting  off,  knowing  the  same  to 
be  forged  or  altered,  any  instrument  or  writing  designated  in  such 
act  by  any  special  name  or  description,  and  such  instrument  or 
writing,  however  designated,  is  in  law  a  will,  testament,  codicil,  or 
testamentary  writing,  or  a  bill  of  exchange  or  a  promissory  note 
for  the  payment  of  money,  or  an  indorsement  on  or  assignment  of 
a  bill  of  exchange  or  promissory  note  for  the  payment  of  monej, 
or  an  acceptance  of  a  bill  of  exchange,  or  an  undertaking,  war- 
rant, or  order  for  the  payment  of  money,  within  the  true  intent 
and  meaning  of  this  act,  in  every  such  case  the  person  forging  or 
altering  such  instrument  or  writing,  or  offering,  uttering,  disposing 
of,  or  putting  off  such  instrument  or  writing,  knowing  the  same 
to  be  forged  or  altered,  may  be  indicted  as  an  offender  against 
this  act,  and  punished  with  death  accordingly." 

§  5.  "  If  any  person  shall  wilfully  make  any  false  entry  in,  or 
wilfully  alter  any  word  or  figure  in,  any  of  the  books  of  account 
kept  by  the  governor  and  company  of  the  bank  of  England,  or 
by  the  governor  and  company  of  merchants  of  Great  Britain 
trading  to  the  South  Seas  and  other  parts  of  America,  and  for  en- 
couraging the  fishery,  commonly  called  the  South  Sea  company, 
in  which  books  the  accounts  of  the  owners  of  any  stock,  annuities, 
or  other  public  funds  which  now  arc  or  hereafter  may  be  transfer- 
able at  the  bank  of  England  or  at  the  South  Sea  house  shall  be 
entered  and  kept,  or  shall  in  any  manner  wilfully  falsify  the  ac- 
counts of  such  owners  in  any  of  the  said  books,  with  intent  in  any 
of  the  cases  aforesaid  to  defraud  any  person  whatsoever ;  or  if  any 
person  shall  wilfully  make  any  transfer  of  any  share  or  interest  of 
or  in  any  stock,  annuity,  or  other  public  fund  which  now  is  or 
hereafter  may  be  transferable  at  the  bank  of  England  or  at  the 
South  Sea  house,  in  the  name  of  any  person  not  being  the  true  and 
lawful  owner  of  such  share  or  interest,  with  intent  to  defraud  any 
person  whatsoever ;  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  suffer  death  as  a  felon." 

§  6.  *'  if  any  person  shall  forge  or  alter,  or  shall  utter,  know- 
ing the  same  to  be  forged  or  altered,  any  transfer  of  any  share  or 
interest  of  or  in  any  stock,  annuity,  or  other  public  fund  which 
now  is  or  hereafter  may  be  transferable  at  the  bank  of  England 
or  at  the  South  Sea  house,  or  of  or  in  the  capital  stock  of  any 
body  corporate,  company,  or  society  which  now  is  or  hereafter 
may  be  established  by  charter  or  act  of  parliament,  or  shall  ^orge 
or  alter,  or  shall  utter,  knowing  the  same  to  be  forged  or  altered, 
any  power  of  attorney  or  other  authority  to  transfer  any  share  or 
interest  of  or  in  any  such  stock,  annuity,  public  fund,  or  capital 
stock  as  is  herein-before  mentioned,  or  to  receive  any  dividend 
payable  in  respect  of  any  such  share  or  interest,  or  shall  demand  or 
endeavour  to  have  any  such  share  or  interest  transferred,  or  to 
receive  any  dividend  payable  in  respect  thereof,  by  virtue  of  any 
such  forged  or  altered  power  of  attorney  or  other  authority,  know- 
ing the  same  to  be  forged  or  altered,  with  intent  in  any  of  the 
several  cases  aforesaid  to  defraud  any  person  whatsoever ;  or  if  &ny 
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persoD  shall  falsely  and  deceitfully  personate  any  owner  of  any  i  w.  4.  c  66, 

such  share,  interest,  or  dividend  as  aforesaid,  and  thereby  transfer 

any  share  or  interest  belonging  to  such  owner,  or  thereby  receive 

any  money  due  to  such  owner  as  if  such  person  were  the  true  and 

lawful  owner ;  every  such  offender  shall  be  guilty  of  felony,  and, 

being  convicted  thereof,  shall  suffer  death  as  a  felon." 

§  7*  ''If  any  person  shall  falsely  and  deceitfully  personate  any  Personating  the 
owner  of  any  share  or  interest  of  or  in  any  stock,  annuity,  or  other  owner  of  any 
public  fund  which  now  is  or  hereafter  may  be  transferable  at  the  P^^li^  stock  or 
bank  of  England  or  at  the  South  Sea  house,  or  any  owner  of  any  ^"^Jf*"  °J*^ 
share  or  interest  of  or  in  the  capital  stock  of  any  body  corporate,  dearourin/to 
company,  or  society,  which  now  is  or  hereafter  may  be  established  transfer  or  to 
by  charter  or  act  of  parliament,  or  any  owner  of  any  dividend  receive  the  di- 
payable  in  respect  of  any  such  share  or  mterest  as  aforesaid,  and  ^idends,  trant- 
shaD  thereby  endeavour  to  transfer  any  share  or  interest  belonging  K'**ij*'°  ^^ 
to  any  such  owner,  or  thereby  endeavour  to  receive  any  money      *'    ^' 
due  to  any  such  owner  as  if  such  offender  were  the  true  and  lawful 
owner,  every  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  life  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years  nor  less  than  two  years/* 

$  8.  *'  If  any  person  shall  forge  the  name  or  handwriting   of  Forging  the 
any  person  as  or  purporting  to  be  a  witness  attesting  the  execution  "ttestotion  to 
of  any  power  of  attorney  or  other  authority  to  transfer  any  share  *"^  power  of 
or  interest  of  or  in  any  such  stock,  annuity,  public  fund,  or  capital  transfer^ofttock 
stock  as  is  herein-before  mentioned,  or  to  receive  any  dividend  &c.,  trans- 
payable  in  respect  of  any  such  share  or  interest,  or  shall  utter  any  portation  for 
such  power  of  attorney  or  other  authority,  with  the  name  or  hand-  '^^^^  y«*"»  *<^' 
writing  of  any  person  forged  thereon  as  an  attesting  witness,  know- 
ing the  same  to  be  forged,  every  such  offender  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  the 
terpa  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years  nor  less  than  one  year/* 

§  9.  "If  any  clerk,  officer,  or  servant  of,  or  other  person  em-  Clerks  of  the 
ployed  or  intrusted  by,  the  governor  and  company  of  the  bank  b*"!^  wilfully 
of  England^  or  the  governor  and  company  of  merchants  commonly  "JJ^"^  **"'  *'*' 
called  the  South  Sea  company,  shall  knowingly  make  out  or  deliver  forTin-wuer  or* 
any  dividend  warrant  for  a  greater  or  less  amount  than  the  person  lest  sum  than 
or  persons  on  whose  behalf  such  dividend  warrant  shall  be  made  what  is  really 
out  is  or  are  entitled  to,  with  intent  to  defraud  any  person  what-  <!»;«»  transporu 
soever,  every  such  offender  shall  be  guilty  of  felony*  and,  being  •**°"  'j?'*  ■*^®" 
convicted  thereof,  shall  be  liable,  at  the  discretion  of'^the  court,  to  ^^'^    ^ 
be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years  nor  less  than 
one  year/* 

§  10.  "  If  any  person  shall  forge  or  alter,  or  shall  offer,  utter,    Forging  a  deed, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  ^"^>  '^^P^ 
■any  deed,  bond,  or  writing  obligatory,  or  any  court  roll  or  copy  of  g^^^^^^ 
any  court  roll  relating  to  any  copyhold  or  customary  estate,  or  accountable 
any  acquittance  or  receipt  either  for  money  or  goods,  or  any  ac-  receipt,  or  an 
countable  receipt  either  for  money  or  goods,  or  for  any  note,  bill,  o/der  for  de- 
or  other  security  for  payment  of  money,  or  any  warrant,  order,  or  J>^«?*7  of  g<;«l«i 
request  for  the  delivery  or  transfer  of  goods,  or  for  the  delivery  of  for'uf^'jjc,^" 

VOL.  III.  s 
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1  W.  4.  c.  66.    any  note,  bill,  or  other  security  for  payment  of  money,  with  intent 

to  defraud  any  person  whatsoever,  every  such  offender  shall  be 

guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at 

the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 

life  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned 

for  any  term  not  exceeding  four  years  or  less  than  two  years.'* 

Fraudulently  $  11.  **  If  any  person  shall,  before  any  court,  judge,  or  other 

acknowledging    person  lawfully  authorised  to  take  any  recognizance  or  bail,  ac- 

any  recog-  knowledge  any  recognizance  or  bail  in  the  name  of  any  other 

mzance,  bail,       person  not  privy  or  consentins  to  the  same,  whether  such  recog- 

nne,  recovery,      r.  T  .i   •        •  l  i_  l  ^  ii    j  -r 

or  judgment,  in  nizance  or  bail  m  either  case  be  or  be  not  filed  ;  or  if  any  person 
the  name  of  an-  shall,  in  the  name  of  any  other  person  not  privy  or  coosentiogto 
other,  trans.  the  same,  acknowledge  any  fine,  recovery,  cognovit  actionem,  or 
portation  for  judgment,  or  any  deed  to  be  enrolled ;  every  such  offender  shall 
life,  &c.  j^g  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable, 

at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  impri* 
soned  for  any  term  not  exceeding  four  years  nor  less  than  two 
years." 

$  12.  *'  If  any  person  shall,  without  lawful  excuse,  the  proof 
whereof  shall  lie  upon  the  party  accused,  purchase  or  receive  from 
any  other  person,  or  have  in  his  custody  or  possession  any  forged 
bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  or  blank  bank 
note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  koov- 
ing  the  same  respectively  to  be  forged,  every  such  offender  shall 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  trans- 
ported beyond  the  seas  for  the  term  of  fourteen  years." 

§  13.  **  If  any  person  shall,  without  the  authority  of  the 
haring,  without  governor  and  company  of  the  bank  of  England^  to  be  proved  by 
authority,  wiy  ^j,^  party  accused,  make  or  use,  or  shall,  without  lawful  excuse, 
™**I*. °1^«^     to  be  proved  by  the  party  accused,  knowingly  have  in  his  custody 

making  paper  •  "^       t*  it-  t*        ■  x*      J£ 

with  the  words  or  possession  any  frame,  mould,  or  mstrument  for  the  making  ot 
«BankofEng-  paper  with  the  word  <  Bank  of  England*  visible  in  the  substance 
land  "  visible  in  of  the  pajier,  or  for  the  making  of  paper  with  curved  or  waving 
tiie  substance,  jj^,.  lines,  or  with  the  laying  wire  lines  thereof  in  a  waving  or 
pwrwith*"^  curved  shape,  or  with  any  number,  sum,  or  amount^  expressed  in 
curved  bar  lines,  &  word  or  words  in  Roman  letters,  visible  in  the  substance  of  the 
&c.,  or  selling  paper ;  or  if  any  person  shall,  without  such  authority,  to  be  proved 
such  paper,  as  aforesaid,  manufacture,  use,  sell,  expose  to  sale,  utter,  or  dis- 
u-ansporution  ^^^^  ^^^  qj.  gjjaij^  without  lawful  excuse,  to  be  proved  as  aforesaid, 
See a\w^^  knowingly  have  in  his  custody  or  possession  any  paper  whatso* 
53  G.3.  c.  139.  €ver  with  the  words  *  Bank  of  England'  visible  in  the  substance  of 

the  paper,  or  any  paper  with  curved  or  waving  bar  lines,  or  with 
the  laying  wire  lines  thereof  in  a  waving  or  curved  shape,  or  with 
any  number,  sum,  or  amount,  expressed  in  a  word  or  words  m 
Human  letters,  appearing  visible  in  the  substance  of  the  paper; 
or  if  any  person,  without  such  authority,  to  be  proved  as  afore- 
said, shall,  by  any  art  or  contrivance,  cause  the  words  '  Bank  of 
England*  to  appear  visible  in  the  substance  of  any  paper,  or  cause 
the  numerical  sum  or  amount  of  any  bank  note,  bank  bill  of  ex* 
change,  or  bank  post  bill,  blank  bank  note,  blank  bank  bill  of  ex- 
change, or  blank  bank  post  bill,  in  a  word  or  words  in  Roman 
letters,  to  appear  visible  in  the  substance  of  the  paper  whereon 
the  same  shall  be  written  or  printed ;  every  such  offender  shall  be 


Knowingly 
purchasing  or 
receiving,  or 
having  in  pos- 
session forged 
bank  notes, 
transportation 
for  14  years. 

Making  or 
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guilty  of  felony,  and,  being  convicted  thereof,  shall  be  transported  i  W.  4.  c  66, 
b^ond  the  seas  for  the  term  of  fourteen  years.'' 

§  14*  provides  **  that  nothing  herein  contained  shall  prevent  Pfotiio  ss  to 
mny  person  frcnn  issuing  any  bill  of  exchange  or  promissory  note  PfP^  ">^  ^^^ 
having  the  amount  thereof  expressed  in  guineas,  or  in  a  numerical  ^    ^^^Z' 
figore  or  figures  denoting  the  amount  thereof  in  pounds  sterling      *°^' 
appearing  visible  in  the  substance  of  the  paper  upon  which  the 
same  aliall  be  written  or  printed,  nor  shall  prevent  any  person  from 
making,  using,  or  selling  any  paper  having  wavine  or  curved  lines, 
or  any  other  devices  in  the  nature  of  watermarks,  visible  in  the 
aobstance  of  the  paper,  not  being  bar  lines  or  laving  wire  lines, 
provided  the  same  are  not  so  contrived  as  to  form  the  groundwork 
or  texture  of  the  paper,  or  to  resemble  the  waving  or  curved  lay- 
ing wire  lines  or  bar  lines  or  the  watermarks  of  the  paper  used  by 
the  govanor  and  company  of  the  bank  o^  England, ' 

§  15.     **  If  any  person  shall  engrave  or  in  anywise  make  upon  EngnTing  od 
any  plate  whatever,  or  upon  any  wood,  stone,  or  other  material,  any  pUte,  && 
any  promissory  note  or  bill  of  exchange,   or    blank    promts-  ^7  b^l^  note, 
sory  note  or  blank  bill  of  exchange,  or  part  of  a  promissory  *>*">k  bmk 
note  or  bill  of  exchange,  purporting  to  be  a  bank  note,  bank  J^ni  or'biiTiiiir 
bill  of  exchange,  or  bank  post  bill,  or  blank  bank  note,  blank  such  pUte,  &c. 
bank  bill  of  exchange,  or  blank  bank  post  bill,  or  part  of  a  bank  or  uttering 
note*  bank  bill  of  exchange,  or  bank  post  bill,  without  the  autho-  o'  haviog 
rity  of  the  governor  and  company  of  the  bank  of  England^  to  be  ''^^  "*!?{* 
proved  by  the  party  accused;  or  if  any  person  shall  use  such  ^niDote"^ 
plate,  wood,  stone,  or  other  material,  or  any  other  instrument  or  bImJI  be  printed, 
device^  for  the  making  or  printing  any  bank  note,  bank  bill  of  ex-  without  author. 
change,  or  bank  post  bill,  or  blank  bank  note,  blank  bank  bill  of  i^>  tnmtporc- 
exchange,  or  blanlc  bank  post  bill,  or  part  of  a  bank  note,  bank  *^^^  for  14 
bill  of  exchange,  or  bank  post  bill,  without  such  authority,  to  be  ^^*^ 
pro?ed  as  aforesaid ;  or  if  any  person  shall,  without  lawful  excuse, 
the  proof  whereof  shall  lie  on  the  party  accused,  knowingly  have 
in  his  custody  or  possession  any  such  plate,  wood,  stone,  or  other 
material,   or  any  such  instrument  or  device ;   or  if  any  person 
shall,  without  such  authority,  to  be  proved  as  aforesaid,  knowingly 
offer,  utter,  dispose  of,  or  put  off  any  paper  upon  which  any  blank 
bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill, 
or  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill, 
shall  be  made  or  printed ;  or  if  any  person  shall,  without  lawful 
excuse,  to  be  proved  as  aforesaid,  knowingly  have  in  his  custody 
or  possession  any  such  paper ;  every  such  offender  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  be  transported  be- 
yond the  seas  for  the  term  of  fourteen  years." 

§  16.  **  If  any  person  shall  engrave  or  in  anywise  make  upon  Engraving  on 
any  plate  whatever,  or  upon  any  wood,  stone,  or  other  material,  any  plate,  &c 
any  word,  number,  figure,  character,  or  ornament,  the  impression  »'>y  ^ofd>  »«««- 
taken  from  which  shall  resemble,  or  apparently  be  intended  to  '^^o^j^Mnent 
resemble,  any  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank  JJ^^f  i"£|jlt^ 
post  bill,  without  the  authority  of  the  governor  and  company  of  note,  &c.,  or 
the  bank  of  England,  to  be  proved  by  the  party  accusea ;  or  if  using  or  having 
any  person  shall  use  any  such  plate,  wood,  stone,  or  other  mate-  *"y  ""^^  pl*^' 
rial,  or  any  other  instrument  or  device,  for  the  making  upon  any  **^*»  or  utter- 
paper  or  other  material  the  impression  of  any  word,  number,  J^y  Mperon 
figure,  character,  or  ornament  which  shall  resemble,  or  apparently  which  there 
be  intended  to  resemble^  any  part  of  a  bank  note,  bank  bill  of  ex-  shall  be  an  im- 
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1  W.4.  c.  66.  change,  or  bank  post  bill»  without  such  authority,  to  be  proved  as 

— — ^—  aforesaid  ;  or  if  any  person  shall,  without  lawful  excuse,  the  proof 

pression  of  any  whereof  shall  lie  on  the  party  accused,  knowingly  have  in  his 

word,  number,  ^jusjQdy  q^  possession  any  such  plate,  wood,  stone,  or  other  maU- 

&c.,  transport-       .   ,        -^         ^        i     •      .      "^       ^  j      •  •!?  in 

ation  for  14        '^*^*»  ^^  ^^y  ^"^"  nistrument  or  device ;  or  it  any  person  shall, 
years.  without  such  authority,  to  be  proved  as  aforesaid,  knowingly  offer, 

And  see  utter,  dispose  of,  or  put  off  any  paper  or  other  material  upon  which 

1 G.  4.  c.  92.        there  shall  be  an  impression  of  any  such  matter  an  aforesaid ;  or 

if  any  person  shall,  without  lawful  excuse,  to  be  proved  as  afore- 
said»  knowingly  have  in  his  custody  or  possession  any  paper  or 
other  material  upon  which  there  shall  be  an  impression  of  any  such 
matter  as  aforesaid;  every  such  offender  shall  be  guilty  offelonj, 
and,  being  convicted  thereof,  shall  be  transported  beyond  the  seu 
for  the  term  of  fourteen  years." 
Making  or  §  \7.  **  If  any  person  shall  make  or  use  any  frame,  mould,  or 

haring  in  pos-  instrument  for  the  manufacture  of  paper,  with  the  name  or  firm  of 
^*ld  for  ma-  ^"^  person  or  persons,  body  corporate,  or  company  carrying  on 
nufacturing  the  business  of  bankers  (other  than  and  except  the  bank  of 
paper,  with  the  Fstioland)  appearing  visible  in  the  substance  of  the  paper,  without 
name  of  any  the  authority  of  such  person  or  persons,  body  corporate,  or  corn- 
bankers  appear-  pany,  the  proof  of  which  authority  shall  lie  on  the  party  accused; 
stance -manul  ^^  *^  ^"^  person  shall,  without  lawful  excuse,  the  proof  whereof 
facturing  or  ^^^^  ^^^  ^^  ^^^  party  accused,  knowingly  have  in  his  custody  or 
baring  such  possession  any  such  frame,  mould,  or  instrument ;  or  if  any  person 
paper;  or  cans,  shall,  without  such  authority,  to  be  proved  as  aforesaid,  manufac- 
ing  Uie  nameto  ^^^^^  ^jg^  g^jj^  expose  to  sale.  Utter,  or  dispose  of,  or  shall,  without 
su^mceofany  ^*^^"^  excuse,  to  be  proved  as  aforesaid,  knowingly  have  in  his 
paper,  trans-  custody  or  possession  any  paper  in  the  substance  of  which  the 
portation  for  name  or  firm  of  any  such  person  or  persons,  body  corporate,  or 
14  years,  &c.      company  carrying  on  the  business  of  bankers,  shall  appear  visible; 

or  if  any  person  shall,  without  such  authority,  to  be  proved  as 

aforesaid,  cause  the  name  or  firm  of  any  such  person  or  persons, 

body  corporate,  or  company  carrying  on  the  business  of  bankers 

to  appear  visible  in  the  substance  of  the  paper  upon  which  the 

same  shall  be  written  or  printed ;  every  sucn  offender  shall  be 

guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at 

the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 

any  term  not  exceeding  fourteen  years  nor  less  than  seven  yeai^, 

or  to  be  imprisoned  for  any  term  not  exceeding  three  years  nor 

less  than  one  year/* 

Engraving  on         §  18.  "  If  any  person  shall  engrave  or  in  anywise  make  upon 

any  plate,  &c.     any  plate  whatever,  or  upon  any  wood,  stone*  or  other  material, 

•jjy  *****  ^^  ®*"     any  bill  of  exchange  or  promissory  note  for  the  payment  of  money, 

missm^ noteof  ®^  *"y  P**"'  ^^  ®"y  ^'^^  ®^  exchange  or  promissory  note  for  the 
any  bankers,  or  payment  of  money,  purporting  to  be  the  bill  or  note,  or  part  of 
any  words  re-  the  bill  or  note,  of  any  person  or  persons,  body  corporate,  or  com- 
sembling  the  pany  carrying  on  the  business  of  bankers  (other  than  and  except 
'"b^iiiSd^'hcre.  ^^®  ^*"^  ®^  England),  without  the  authority  of  such  person  or 
to,  oTusing  amr  P®"^"*»  ^o^y  corporate,  or  company,  the  proof  of  which  autho- 
such  plate,  or  ^ity  shall  lie  on  the  party  accused ;  or  if  any  person  shall  engrave 
uttering  or  or  make  upon  any  plate  whatever,  or  upon  any  wood,  stone,  or 
having  any  other  material,  any  word  or  words  resembling,  or  apparently  in- 

paper  upon  tended  to  resemble,  any  subscription  subjoined  to  any  bill  of  ex- 
ofMiysuchbiU  change  or  promissory  note  for  the  payment  of  money  issued  by 
or  note  shall  be  any  such  person  or  persons,  body  corporate,  or  company  carrying 
printed,  trani-    on  the  business  of  bankers^  witliout  such  authority,  to  be  proTcd 
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as  aforesaid ;  or  if  any  person  sbalU  without  such  authority,  to  be  I  W.  4.  c.  69. 

proved  as  aforesaid,  use,  or  shall,  without  lawful  excuse,  to  be 

proved  by  the  party  accused,  knowingly  liave  in  his  custody  or  porta^io**  ^^ 
possession  any  plate,  wood,  stone,  or  otiier  material  upon  which  ^^  ^*^*"*  **^ 
any  such  bill  or  note,  or  part  thereof,  or  any  word  or  words  re- 
sembling, or  apparently  intended  to  resemble,  such  subscription, 
shall  be  engraved  or  made ;  or  if  any  person  shall,  without  such 
authority,  to  be  proved  as  aforesaid,  knowingly  o^er^  utter,  dis- 
pose of,  or  put  off,  or  shall,  without  lawful  excuse,  to  be  proved 
as  aforesaid,  knowingly  have  in  his  custody  or  possession  any  paper 
upon  which  any  part  of  such  bill  or  note,  or  any  word  or  words 
reaembiing,  or  apparently  intended  to  resemble,  any  such  sub- 
scription, shall  be  made  or  printed  ;  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
any  term  not  exceeding  fourteen  years  nor  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years  nor  less 
than  one  year." 

§  19.  *'  If  any  person  shall  engrave  or  in  anywise  make  upon  EngrmTing 
any  plate  whatever,  or  upon  any  wood,  stone,  or  other  material,  pl»^  *5'  ^^ 
any  bill  of  exchan^,  promissory  note*  undertaking,  or  order  for  "•"'K^  **!"•  ^ 

.     ^  o  '  r  z    t  u'li     c         u  notes;  using  or 

payment  of  money,  or  any  part  of  any  bill  of  exchange,  promts-  hnyjni  »uch 
sory  note,  undertaking,  or  order  for  payment  of  money,  in  what-  plaeet;  or  utter- 
ever  language  or  languages  the  same  may  be   expressed,  and  ing  an^  paper 
whether  the  same  shall  or  shall  not  be  or  be  intended  to  be  under  o°  ^ich  any 
seal,  purporting  to  be  the  bill,  note,  undertaking,  or  order,  or  part  P"*  *'*^*"jj' 
of  Uie  bill,  note,  undertaking,  or  order  of  any  foragn  prince  or  note  may  be** 
state,  or  of  any  minister  or  officer  in  the  service  of  any  foreign  printed,  tnms- 
prince  or  state,  or  of  any  body  corporate,  or  body  of  the  like  portation  fur  14 
nature,  constituted  or  recognised  by  any  foreign  prince  or  state,  y®*'**  ^c. 
or  of  any  person  or  company  of  persons  resident  in  any  country, 
not  under  the  dominion  of  his  majesty,  without  the  authority  of 
such  foreign  prince  or  state,  minister  or  officer,  body  corporate  or 
body  of  the  like  nature,  person  or  company  of  persons,  the  proof 
of  which  authority  shall  lie  on  the  party  accused  ;  or  if  any  per- 
son shall,  without  such  authority,  to  be  proved  as  aforesaid,  use, 
or  shall,  without  lawful  excuse,  to  be  proved  by  the  party  accused, 
knowingly  have  in  his  custody  or  possession  any  plate,  stone, 
wood,  or  other  material  upon  which  any  such  foreign  bill,  note, 
undertaking,  or  order,  or  any  part  thereof,  shall  be  engraved  or 
made ;  or  if  any  person  shall,  without  such  authority,  to  be  proved 
as  aforesaid,  knowingly  offer,  utter,  dispose  of,  or  put  off,  or  shall, 
without  lawful  excuse,  to  be  proved  as  aforesaid,  knowingly  have 
in  his  custody  or  possession  any  paper  upon  which  any  part  of 
such  foreign  bill,  note,  undertaking,  or  order  shall  be  made  or 
printed ;  every  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fourteen  years  nor  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years  nor  less  than  one  year." 

§  20.  *•*  If  any  person  shall  knowingly  and  wilfully  insert,  or  Inserting  any 
cause  or  permit  to  be  inserted,  in  any  register  of  baptisms,  mar-  false  entry  in 
riages,  or  burials,  which  hath  been  or  shall  be  made  or  kept  by  *"y  wgibier  of 
the  rector,  vicar,  curate,  or  officiating  minister  of  any  parish,  dis-  riSMsTor  "*'' 
trict-parish,  or  chapelry  in  England^  any  false  entry  of  any  iuatter  burials-  forginir 
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or  altering  any 
such  entry ; 
uttering  any 
false  or  forged 
entry ;  destroy- 
ing, &c.  the  re- 
gister ;  forging 
any  licence  of 
marriage, 
transportation 
for  life,  &c. 


Rector,  &c.  not 
liable  to  any 
penalty  for  cor- 
recting, in  the 
mode  pre- 
scribed, acci- 
dental errors  in 
the  register. 


Inserting  in  any 
copy  of  a  regis- 
ter of  baptisms, 
marriages,  or 
burials,  trans- 
mitted to  the 
registrar,  any 
false  entry ;  or 
forging  or  veri«> 
fying  any  copy 
knowing  it  to 
be  false,  trans- 
portation for 
7  years,  &c. 


JForgeri^  {by  Statute  Lmv.)  [Criminal 

relating  to  any  baptism,  marriage,  or  burial,  or  shall  forge  or  alter 
in  any  such  register  any  entry  of  any  matter  relating  to  any  bap- 
tism, marriage,  or  burial ;  or  shall  utter  any  writing  as  and  for  s 
copy  of  an  entry  in  any  such  register  of  any  matter  relating  to 
any  baptism,  marriage,  or  burial,  knowing  such  writing  to  be 
false,  forged,  or  altered  ;  or  if  any  person  shall  utter  any  entry  m 
any  such  register  of  any  matter  relating  to  any  baptism,  marriage> 
or  burial,  knowing  such  entry  to  be  false,  forged,  or  altered,  or 
shall  utter  any  copy  of  such  entry,  knowing  such  entry  to  be  iiilae, 
forged,  or  altered,  or  shall  wilfully  destroy,  deface,  or  injure,  or 
cause  or  permit  to  be  destroyed,  defaced,  or  injured,  any  such 
register  or  any  part  thereof;  or  shall  forge  or  alter,  or  shall  utter 
knowing  the.  same  to  be  forged  or  altered,  any  licence  of  mar« 
riage ;  every  such  offender  shall  be  guilty  of  mony,  and,  beiog 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  life  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years  nor  less  than  two  years." 

§  21.  provides,  '<  that  no  rector,  vicar,  curate,  or  officiating 
minister  of  any  parish,  district-parish,  or  chapelry,  who  shall  dis* 
cover  any  error  in  the  form  or  substance  of  the  entry  in  the  re- 
gister of  any  baptism,  marriage,  or  burial  respectively  by  him 
solemnised,  shall  be  liable  to  any  of  the  penalties  herein  mentioned 
if  he  shall,  within  one  calendar  month  after  the  discovery  of  such 
error,  in  the  presence  of  the  parent  or  parents  of  the  child  bap- 
tised, or  of  the  parties  married,  or  in  the  presence  of  two  persons 
who  shall  have  attended  at  any  burial,  or  m  the  case  of  the  death 
or  absence  of  the  respective  parties  aforesaid,  then  in  the  presence 
of  the  churchwardens  or  chapelwardens,  correct  the  entry  which 
shall  have  been  found  erroneous,  according  to  the  truth  of  the 
case,  by  entry  in  the  margin  of  the  register  wherein  such  errone- 
ous entry  shall  have  been  made,  without  any  alteration  or  obh'ter- 
ation  of  the  original  entry,  and  shall  sign  such  entry  in  the  margin, 
and  add  to  such  signature  the  day  of  the  month  and  year  when 
such  correction  shall  be  made;  and  such  correction  and  signature 
shall  be  attested  by  the  parties  in  whose  presence  the  same  are 
directed  to  be  made  as  ^aforesaid :  Provided  also,  that  in  the  codj 
of  the  register  which  shall  be  transmitted  to  the  registrar  of  the 
diocese,  the  said  rector,  vicar,  curate,  or  officiating  minister  shall 
certify  the  corrections  so  made  by  him  as  aforesaid." 

§  22.  "  Whereas  copies  of  the  regfsters  of  baptisms,  marriages, 
and  burials,  such  copies  being  signed  and  verified  by  the  written 
declaration  of  the  rector,  vicar,  curate,  or  officiating  minister  of 
every  parish,  district-parish,  and  chapelry  in  England  where  the 
ceremonies  of  baptism,  marriage,  and  burial  may  lawfully  be  per- 
formed, are  directed  by  law  to  be  made  and  transmitted  to  the 
registrar  of  the  diocese  within  which  such  parish,  district-parish, 
or  chapelry  may  be  situated ;  be  it  therefore  enacted,  that  if  any 
person  shall  knowingly  and  wilfully  insert,  or  cause  or  permit  to 
be  inserted,  in  any  copy  of  any  register  so  directed  to  be  trans- 
mitted as  aforesaid,  any  false  entry  of  any  matter  relating  to  any 
baptism,  marriage,  or  burial,  or  shall  forge  or  alter,  or  shall  utter 
knowing  the  same  to  be  forged  or  altered,  any  copy  of  any  register 
so  directed  to  be  transmitted  as  aforesaid,  or  shall  knowmffly  &od 
wilfully  sign  or  verify  any  copy  of  any  register  so  directed  to  b« 
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transmitted  as  aforesaid,  which  copy  shall  be  falie  io  any  part  i  W.  4.  c.  6(!. 
thereof,  knowing  the  same  to  be  false,  every  such  offender  shall 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years  nor  less  than  one  year." 

§  23.  **  Whereas  by  an  act  passed  in  the  fifth  year  of  the  The  panbh- 
reigD  of  queen  Elizabeth^  intituled  *  An  act  against  forgers  of  false  "Mnt>  of 
deeds  and  writings,'  it  is,  amongst  other  things,  provided,  that  ^  W^  ^\h^ 
every  person  convicted  of  any  of  the  offences  first  enumerated  in  have  becn^ 
that  act  shall  pay  to  the  party  grieved  his  double  costs  and  adopted  by  ocbtr 
damages,  and  shall  forfeit  to  the  crown  the  whole  issuers  of  his  lands  acu,  shall  be 
and  tenements  during  his  life,  and  shall  also  suffer  imprisonment  ivpeftlwltand 
during  his  life :  and  whereas  there  are  certain  acts  by  which  persons  other  pumsh. 
convicted  of  certain  offences,  mentioned  in  those  acts,  are  subjected  tuted.  '^ 
to  the  same  pains  and  penalties  as  are  imposed  by  the  said  act  of 
queen  Eiizabeth  for  the  offences  first  enumerated  m  that  act ;  and 
whereas  the  said  act  o^ Elizabeth  is  herein-after  repealed;  and  it  is 
expedient  to  substitute  other  punishments  in  lieu  of  the  punish* 
ments  of  that  act,  so  far  as  the  same  have  been  adopted  by  any 
other  acts ;  be  it  therefore  enacted,  that  every  person  who  shall 
after  the  commencement  of  this  act  be  convicted  of  any  offence 
which  is  now  subjected,  by  any  act  or  acts,  to  the  same  pains  and 
penalties  as  are  imposed  by  the  said  act  of  queen  Elizabeth  for  any 
of  the  offences  first  enumerated  in  that  act,  shall  be  guilty  of 
felony,  and  shall,  in  lieu  of  such  pains  and  penalties,  be  liable,  at 
the  discretjon  of  the  court,  to  be  transported  beyond  the  seas  for 
any  tenn  not  exceeding  fourteen  years  nor  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years  nor 
Jess  than  one  year." 

}  24.   *'  If  any  person  shall  commit  any  offence  against  this  act,  All  forgcn  and 
or  shall  commit  any  offence  of  forging  or  altering  any  matter  utterera  may  be 
whatsoever,  or  of  offering,  uttering,  disposing  of,  or  putting  off  *"     "*  *^V 
any  matter  whatsoever,  knowing  the  same  to  be  forged  or  altered,  tib!^"2re^ppre- 
whether  the  offence  in  any  such  case  shall  be  indictable  at  com-  bended  or  are 
mon  law  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  in  custody, 
made,  the  offence  of  every  such  offender  may  be  dealt  with,  in- 
dicted, tried,  and  punished,  and  laid  and  charged  to  have  been 
committed,  in  any  county  or  place  in  which  he  shall  be  appre- 
hended or  be  in  custody,  as  if  his  offence  had  been  actually  com- 
mitted in  tliat  county  or  place ;  and  every  accessary  before  or 
after  the  fact  to  any  such  offence,  if  the  same  be  a  felony,  and 
every  person  aiding,  abetting,  or  counselling  the  commission  of 
any  such  ofience,  if  the  same  be  a  misdemeanor,  may  be  dealt  with, 
iadicted,  tried,  and  punished,  and  his  offence  laid  and  charged  to 
have  been  committed  in  any  county  or  place  in  which  tlie  prin- 
cipal offender  may  be  tried." 

§  25.   ^'  In  the  case  of  every  felony  punishable  under  this  act.  As  to  prindpals 
every  principal  in  the  second  degree,  and  every  accessary  before  ^  ^®  second 
the  fact,  shall  be  punishable  with  death,  or  otherwise,  in  the  same  ^^^^^  *."^ 
manner  as  the  principal  in  the  first  degree  is  by  this  act  punishable ; 
and  every  accessary  after  the  fact  to  any  felony  punishable  under' 
this  act  shall,  on  conviction,  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  two  years." 
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The  court  may 
order  hard  la- 
bour or  solitary 
confinement  for 
ofiences  against 
this  act. 

As  to  offences 
committed  at 
soa. 


Rule  of  inter- 
pretation a«  to 
criminal  pos- 
session, and  as 
to  parties  in- 
tended to  be 
defrauded. 


This  act  not  to 
extend  to  Scot- 
land or  Ireland; 

but  to  apply  to 
the  forging  or 
uttering  in 
England  docu- 
ments purport- 
ing to  be  made, 
or  actually 
made,  out  of 
England ; 
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§  26.  ^*  Where  any  person  shall  be  convicted  of  any  offence 
punishable  under  this  act,  for  which  imprisonment  may  be  awarded» 
it  shall  be  lawful  for  the  court  to  sentence  the  offender  to  be  im- 
prisoned, with  or  without  hard  labour,  in  the  common  gaol  or 
house  of  correction,  and  also  to  direct  that  the  offender  shall  be 
kept  in  solitary  confinement  for  the  whole  or  any  portion  or  por- 
tions of  such  imprisonment,  as  to  the  court  in  its  discretion  shall 
seem  meet." 

§  27*  '^  Where  any  offence  punishable  under  this  act  shall  be 
committed  within  the  jurisdiction  of  the  admiralty,  the  same 
shall  be  dealt  with,  inquired  of,  tried,  and  determined  in  the  same 
manner  as  any  other  offence  committed  within  that  jurisdiction.'* 

§  28.  **  Where  the  having  any  matter  in  the  custody  or  posses- 
sion of  any  person  is  in  this  act  expressed  to  be  an  offence*  if  sdj 
person  shall  have  any  such  matter  in  his  personal  custody  or  pos- 
session, or  shall  knowingly  and  wilfully  have  any  such  matter  in 
any  dwelling  house  or  other  building,  lodging,  apartoaent,  field,  or 
other  place,  open  or  enclosed,  whether  belonging  to  or  occupied 
by  himself  or  not,  and  whether  such  matter  shall  be  so  had  for  bis 
own  use  or  for  the  use  or  benefit  of  another,  every  such  person 
shall  be  deemed  and  taken  to  have  such  matter  in  his  custody  or 
possession  within  the  meaning  of  this  act ;  and  where  the  com- 
mitting any  offence  with  intent  to  defraud  any  person  wfaatsoerer 
is  made  punishable  by  this  act,  in  every  such  case  the  word 
*  person'  shall  throughout  this  act  be  deemed  to  include  his 
majesty  or  any  foreign  prince  or  state,  or  any  body  corporate,  or 
any  company  or  society  of  persons  not  incorporated,  or  any  per- 
son or  number  of  persons  whatsoever  who  may  be  intended  to  be 
defrauded  by  such  offence,  whether  such  body  corporate,  company, 
society,  person,  or  number  of  persons  shall  reside  or  carry  on 
business  in  England  or  elsewhere,  in  any  place  or  country,  wfae* 
ther  under  the  dominion  of  his  majesty  or  not ;  and  it  shall  be 
sufficient  in  any  indictment  to  name  one  person  only  of  such  com- 
pany, society,  or  number  of  persons,  and  to  allege  the  offence  to 
have  been  committed  with  intent  to  defraud  the  person  so  named, 
and  another  or  others,  as  the  case  may  be.'' 

§  29.  *'  This  act  shall  not  extend  to  any  offence  committed  in 
Scotland  or  Ireland.** 

§  30.  provides,  declares,  and  enacts,  *^  that  where  the  forging 
or  altering  any  writing  or  matter  whatsoever,  or  the  ofiering,  utter- 
ing, disposing  of,  or  putting  off  any  writing  or  matter  whatsoeTcr, 
knowing  the  same  to  be  forged  or  altered,  is  in  this  act  expressed 
to  be  an  offence,  if  any  person  shall,  in  that  part  of  the  united 
kingdom  called  England^  forge  or  alter,  or  offer,  utter,  dispose  of, 
or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  such 
writing  or  matter,  in  whatsoever  place  or  country  out  of  En^ndt 
whether  under  the  dominion  of  his  majesty  or  not,  such  writing  or 
matter  may  purport  to  be  made  or  may  have  been  made,  and  in 
whatever  language  or  languages  the  same  or  any  part  thereof  may 
be  expressed,  every  such  person,  and  every  person  aiding,  abetting, 
or  counselling  such  person,  shall  be  deemed  to  be  an  offender 
within  the  meaning  of  this  act,  and  shall  be  punishable  thereby  in 
the  same  manner  as  if  the  writine  or  matter  had  purported  to  be 
made  or  had  been  made  in  En^nd;  and  if  any  person  shall  in 
England  forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off,  knoir- 
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ing  the  same  to  be  forged  or  altered,  any  bill  of  exchange  or  any  i  w.  4.  c  66. 
procnuBory  note  for  the  payment  of  money,  or  any  indorsement  — ^— ^^— 
on  or  assignment  of  any  bill  of  exchange  or  promissory  note  for  ^"^  Y*  ^* 
ihe  payment  of  money,  or  any  acceptance  of  any  bill  of  exchange*  '|JJS«p«  ^ 
cr  any  undertaking,  warrant,  or  order  for  the  payment  of  money,  England  bills  of 
ox  any  deed,  bond,  or  writing  obligatory  for  the  payment  of  money  exchaage,  pro- 
(^hetber  sach  deed,  bond,  or  writing  obligatory  shall  be  made  tnissory  notes, 
only  for  the  payment  of  money,  or  for  the  payment  of  money  ^"^»»  *c.  pur- 
together  with  some  other  purpose),  in  whatever  place  or  country  ^^"^"1©*^^^ 
out  of  £i«g/aft^,  whether  under  the  dominion  of  his  majesty  or  EngUnd." 
not,  the  money  payable  or  secured  by  such  bill,  note,  undertaking, 
warrant,  order,  deed,  bond,  or  writing  obligatory  may  be  or  may 
purport  to  be  payable,  and  in  whatever  language  or  languages 
the  same  respectively  or  any  part  thereof  may  be  expressed,  and 
whether  such  bill,  note,  undertaking,  warrant,  or  order  be  or  be 
not  ander  seal,  every  such  person,  and  every  person  aiding,  abet- 
ting, or  counselling  such  person,  shall  be  deemed  to  be  an  offender 
within  the  meaning  of  this  act,  and  shall  be  punishable  thereby  in 
the  same  manner  as  if  the  money  had  been  payable  or  had  pur- 
ported to  be  payable  in  England,^* 

By  2  A  S  iV*4f.  c.  123.,  where  any  person  afler  the  passing  of  2&sW. 4. 
this  act  shall  be  convicted  of  any  offence  whatsoever,  which  by  c.  123. 
1   W.  4.  c.  66.  shall  be  punishable  with  death,  or  where  any  person,   ^orj^^^ies  pu- 
after  the  passing  of  this  act,  shall  be  convicted  in  Scotland  or  S^JJ'j^made'* 
Ireland  of  any  offence  now  punishable  with  death,  which  offence  Hable  to  trans- 
shall  consist  wholly  or  in  part  of  forging  or  altering  any  writing,  portation  for 
instrument,  matter,  or  thing  whatsoever,  or  of  offering,  uttering,  or  life  only. 
disposing  of  any  writing,  &c.  knowing  the  same  to  be  forged  or 
altered,  or  of  falsely  personating  another,  then  and  in  each  of  the 
cases  aforesaid,  the  person  so  convicted  of  any  such  offence,  or  of 
procaring  or  aiding  or  assisting  in  the  commission  thereof,  shall 
not  sofier  death,  or  have  sentence  of  death  awarded  against  him, 
but  shall  be  transported  beyond  the  seas  for  the  term  of  his  life. 

By  §  2.  this  act  shall  not  be  construed  to  effect  or  alter  any  Not  to  extend 
act  by  which  the  punishment  of  death  may  be  inflicted  on  any  person  to  forging  or 
convicted  in  England,  Scotland,  or  Ireland,  of  forging  or  altering,  or  altering  of  wills, 
of  offering,  uttering,  or  disposing  of,  knowing  the  same  to  be  forced  ^^'  ^^^  ^^ 
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or  altered,  any  will,  testament,  codicil,  or  testamentary  writmg,  powers  of  at- 
with  intent  to  defraud  any  body  corporate  or  person  whatsoever,  tomey. 
or  of  forging  or  altering,  or  of  uttering,  knowing  the  same  to  be 
forged  or  altered,  any  power  of  attorney  or  other  authority  to 
transfer  any  share  or  interest  of  or  in  any  stock,  annuity,  or  other 
public  fund,  which  now  is  or  hereafter  may  be  transferable  at  the 
bank  of  England  or  South  Sea  house,  or  at  the  bank  of  Ireland,  or 
to  receive  any  dividend  payable  in  respect  of  any  such  share  or 
interest,  with  mtent  to  demud  any  body  corporate  or  person  what- 
soever, or  of  procuring,  aiding,  or  assisting  in  the  commission  of 
any  of  the  said  offences,  but  that  the  punishment  for  each  and  every 
of  the  said  offences,  and  for  procuring,  aiding,  and  assisting  in  the 
commission  thereof,  shall  continue  to  be  the  same  as  if  this  act  had 
not  passed. 

By  3  &  4  fF.  4.  c.  44.  §  S.,  all  persons  punishable  by  transport-  3&4W.  4. 
aUon  for  life  under  2  Si  S  FT.  4.  c.  123.  shall  be  liable,  previously  c  44.  s.  s. 
to  their  being  transported,  in  case  the  court  shall  think  fit,  to  be  ^^|)^^  ^^t'l, 
imprisoned  with  or  without  hard  labour,  in  the  gaol  or  house  of  tntQgportatit 
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correction,  or  to  be  confined  in  the  penitentiary  for  any  term  not 
exceeding  four  years  nor  less  than  one  year. 

By  Stat.  42  G.  3.  c.  63.  §  14.  if  any  person  shall  forge  or  coun- 
terfeit the  handwriting  of  any  person  whatsoever  in  the  5upe^ 
scription  of  any  letter  or  packet  to  be  sent  by  the  post,  in  order 
to  avoid  the  payment  of  the  duty  of  postage ;  or  shall  forgef  coun- 
terfeit, or  alter,  or  procure  to  be  forged,  &c*  the  date  upon  the 
superscription  of  any  such  letter  or  packet ;  or  shall  write  and 
send  by  the  post,  or  cause  to  be  written  and  sent  by  the  post,  any 
letter  or  packet,  the  superscription  or  cover  whereof  shall  be  forged 
or  counterfeited,  or  the  date  upon  such  superscription  or  cofer 
altered,  in  order  to  avoid  the  payment  of  the  duty  of  postage, 
knowing  the  same  to  be  forged,  counterfeited,  or  altered ;  efeiy 
person  so  offending,  and  being  thereof  convicted  in  due  form  of 
law,  shall  be  deemed  guilty  of  felony,  and  shall  be  transported  for 
seven  years.     2  Russ.  433. 

Forging  post-office  marks,  to  avoid  payment  of  the  postage,  is 
punishable  as  a  misdemeanor,  by  fine  and  imprisonment^  by  stat. 
54  G.  3.  c.  169.  §  14. 

Stat.  55  G.  3.  c.  103.,  for  regulating  the  postage  of  ship  letters 
to  and  from  Ireland^  contains  a  similar  enactment  as  to  letteis 
thereby  authorised  to  be  marked. 

The  following  matters  are  also  made  the  special  subject  of 
forgery  by  particular  statutes. 

Orders  for  payment  of  annuities  at  the  exchequer,  assignment 
thereof,  letters  of  attorney  for  transferring,  &c«   9  G.  I.  c.  12. 

Parochial  registers,  certificates,  affidavits,  &c.  relating  to  goyera- 
ment  annuities.   10  G.  4.  c.  24. 

Common  seal  of  South  Sea  company,  or  bond  under  seal  of  the 
said  company.     9  Ann.  c.  21.  §  57 • 

Stamps  or  dies,  or  the  impression  thereof,  or  stamping  paper,  &C, 
with  a  forged  stamp  or  die,  or  uttering  or  exposing  such  to  sal^ 
or  using  stamps  a  second  time,  &c.  55  G.  3.  c.  184* 

Mark,  stamp,  or  die  which  shall  have  been  provided  with  refer- 
ence to  the  duties  on  gold  or  silver  plate.  55  G.  3.  c  185. 

Personation  of  a  seaman  for  obtaining  prize  mone^,  wages,  &Cn 
or  forging  letters  of  attorney,  or  by  false  oath  obtaining  probate  or 
administration  for  the  same  purpose.  57  G.  3.  c.  127«  59  G.  3.  c.56. 

So  as  to  military  and  naval  pensions.  3  G.  4.  c.  51. 

False  personation,  &c.,  in  order  to  receive  Greenwich  pensions 
and  prize-money,  &c«    10  G.  4.  c.  26. 

False  or  altered  certificate  or  document  or  representation  as  to 
Chelsea  pensioners  :  false  personation  of  military  persons  entitled 
to  pay,  or  forging  their  names  or  any  letter  of  attorney,  &c.  T  G»^ 

c.  16.  .        .         ^ 

Name  or  hand  of  treasurer  of  ordnance,  or  uttering  his  forged 
draft.    46  G.  3.  c.  45. 

Name  of  agent-general  of  volunteers  and  local  militia,  and 
uttering,  &c.  54  G.  3.  c.  151. 

Documents  relating  to  the  slave-trade.  5  G.  4.  c.  113. 

Certificates  of  quarantine,  &c.  6  G.  4.  c.  78. 

Certificate  of  a  conviction  of  felony.   7  &  8  G.  4.  c  28* 

Certificates  of  registry  of  shipping.  4  G.  4.  c*  41. 

By  Stat.  1  G.  4.  c.  92.  it  is  enacted,  <<  that  from  and  after  the 
passing  of  this  act  [24th  July  1820],  if  any  person  or  persons 
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pother  thaa  the  ofEcerSy  workmen,  servants,  and  agents  for  the  l  G.  4.  c  92. 
time  being  of  the  said  governor  and  company,  to  be  authorised    — — — 
and  appointed  for  that  purpose  by  the  said  governor  and  company,  P^*^"*  ^ 
and  for  the  use  of  the  said  governor  and  company  only)  shall  £t^'"fje  f    ^ 
engrave,  cut,  etch,  scrape,  or  by  any  other  art,  means,  or  device  producing  m 
make^  or  shall  cause  or  procure  to  be  engraved,  cut,  etched,  impres&ion  of 
scraped,  or  by  any  other  art,  means,  or  device  made,  or  shall  •!!  ^^  •^J  pvt 
knowingly  aid  or  assist  in  the  engraving,  cutting,  etching,  scrap-  oJ«  b*nk  note 
ing,  or  by  any  other  art,  means,  or  device,  making,  in  or  upon  Enirland^with 
any  plate  oP  copper,  brass,  steel,  iron,  pewter,  or  of  any  other  out  authority; 
metal  or  mixtures  of  metal,  or  upon  wood  or  other  materials,  or 
any  plate  whatsoever,  for  the  purpose  of  producing  a  print  or  im* 
pression  of  all  or  vny  part  or  parts  of  a  bank  note,  or  of  a  blank 
bank  note,  of  the  saia  governor  and  company,  of  the  description 
aforeaaid,  without  an  authority  in  writing  from  the  said  governor 
and  company ;  or  shall  use  any  such  plate  so  engraved,  cut,  etched,  or  using  such 
scraped,  or  by  any  other  art,  means,  or  device  made,  or  shall  use  pl^te ; 
any  other  instrument  or  contrivance  for  the  making  or  printing 
any  such  bank  note  or  blank  bank  note,  or  part  of  a  bank  note  of 
the  description  aforesaid ;  or  if  any  person  or  persons  shall,  from  or  having  such 
and  afler  the  passing  of  this  act,  without  such  authority  as  afore-  ^^  ''^  ^*^ 
said,  knowingly  and  without  lawful  excuse  have  in  his,  her,  or  their  „ll   • 
custody  any  such  plate  or  instrument,  or  without  such  authority  as  imprewioD  from 
aforeaaid,  shall  knowingly  or  wilfully  utter,  publish,  dispose  of,  or  it; 
put  away  any  such  blank  bank  note,  or  part  of  such  bank  note,  of 
the  description  aforesaid,  every  person  so  offending  in  any  of  the  transpoiiation 
cases  aforesaid,  and  being  thereof  convicted  according  to  law,  shall  ^^  ^^  jta^xn, 
be  adjudged  a  felon,  and  shall  be  transported  for  the  term  of  four- 
teen  years." 

i  ^  '*  If  any  person  or  persons,  from  and  afler  the  passing  of  Punishment  of 
this  act,  shall  engrave,  cut,  etch,  scrape,  or  by  any  other  art,  persons  engrar- 
means,  or  device  make,  or  shall  cause  or  procure  to  be  engraved,  '^*  ^^'  ^"  *°^ 
cut,  etched,  scraped,  or  by  any  other  art,  means,  or  contrivance  Lmblance'of 
made,  or  shall  knowingly  aid  or  assist  in  the  engraving,  cutting,  the  ground, 
etching,  scraping,  or  by  any  other  art,  means,  or  contrivance  work  of  a  bank 
making,  in  or  upon  any  plate  of  copper,  brass,  steel,  iron,  pewter,  note  of  the  bank 
or  of  any  other  metal  or  mixture  of  metals,  or  upon  wood,  or  any  ^.^"*'*?*'' 
other  materials,  or  upon  any  plate  whatsoever,  any  line  work,  as  ][^thority  of 
or  for  the  ground-work  of  a  promissory  note  or  bill  of  exchange,  the  bank ; 
the  impression  taken  from  which  line  work  shall  be  intended  to 
resemble  the  ground-work  of  a  bank  note  of  the  said  governor  and 
company  of  the  description  aforesaid,  or  any  device  the  impression 
taken  from  which  shall  contain  the  words  *  Bank  of  Engiandy  in 
white  letters  upon  a  black,  sable,  or  dark  ground,  either  with  or 
without  white  or  other  lines  therein,  or  shall  contain  in  any  part 
thereof  the  numerical  sum  or  amount  of  any  promissory  note  or 
bill  of  exchange  in  black  and  red  register  work,  or  shall  show  the 
reversed  contents  of  a  promissory  note  or  bill  of  exchange,  or  of 
any  part  of  a  promissory  note  or  bill  of  exchange,  or  shall  contain 
any  word  or  words,  figure  or  figures,  character  or  characters, 
partern  or  patterns,  which  shall  be  intended  to  resemble  the  whole 
or  any  part  of  the  matter  or  ornaments  of  any  bank  note  of  the 
descnption  aforesaid,  or  shall  contain  any  worcf,  number,  figure,  or 
character,  in  white  on  a  black,  sable,  or  dark  ground,  either  with 
or  without  white  or  other  lines  therein,  which  shall  be  intended  to 
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resemble  the  numerical  sum  or  amount  in  the  margin,  or  any  other 
part  of  any  bank  note  of  the  said  governor  and  company,  without 
an  authority  in  writing  for  that  purpose  from  the  said  governor  and 
company,  to  be  produced  and  proved  by  the  party  accused ;  or 
if  any  person  or  persons  shall,  from  and  afler  the  passing  of  this 
act  (without  such  authority  as  aforesaid),  use  any  such  plate,  wood, 
or  other  material  so  engraved,  cut,  etched,  scraped,  or  by  any 
other  art,  means,  or  contrivance  made,  or  shall  use  any  other  in- 
strument, or  contrivance  for  the  making  or  printing  upon  any 
paper  or  other  material  any  word  or  words,  figure  or  figures, 
character  or  characters,  pattern  or  patterns,  which  shall  be  in« 
tended  to  resemble  the  whole  or  any  part  of  the  matter  or  orna- 
ments of  any  such  note  of  the  said  governor  and  company,  of  the 
description  aforesaid,  or  any  word,  figure,  or  character,  in  white 
on  a  black,  sable,  or  dark  ground,  either  with  or  without  white  or 
other  lines  therein,  which  shall  be  apparently  intended  to  resemble 
the  numerical  sum  or  amount  in  the  margin,  or  any  other  part  of 
any  bank  note  of  the  said  governor  and  company ;  or  if  any  person 
or  persons  shall,  from  and  after  the  passing  of  this  act,  without 
such  authority  as  aforesaid,  knowingly  have  in  his,  her,  or  their 
custody  or  possession  any  such  plate  or  instrument,  or  shall  know- 
ingly and  wilfully  utter,  publish,  or  dispose  of,  or  put'  away  any 
paper  or  other  material  containing  any  such  word  or  words,  figure 
or  figures,  character  or  characters,  pattern  or  patterns,  as  aforesaid, 
or  shall  knowingly  or  willingly  have  in  his,  her,  or  their  custody 
or  possession  any  paper  or  other  material  containing  any  such 
word  or  words,  figure  or  figures,  character  or  characters,  pattern 
or  patterns  as  aforesaid  (without  lawful  excuse,  the  proof  whereof 
shall  lie  upon  the  person  accused),  every  person  so  offending  in  any 
of  the  cases  aforesaid,  and  being  convicted  thereof  according  to 
law,  shall  be  adjudged  a  felon,  and  shall  be  transported  for  the 
term  of  fourteen  years." 

§  3.  All  bank  notes  of  the  said  governor  and  company  of  the 
description  aforesaid,  whereon  the  name  or  names  of  any  person 
or  persons  intrusted  or  authorised  to  sign  such  notes  on  behalf 
of  the  said  governor  and  company,  shall  or  may  be  impressed  by 
machinery  provided  for  that  purpose  by  the  said  governor  and 
company,  and  with  the  authority  of  the  said  governor  and  com- 
pany, shall  be  and  be  taken  to  be  good  and  valid  to  all  intents  and 
purposes,  as  if  such  notes  had  been  subscribed  in  the  proper  hand- 
writing of  the  person  or  persons  intrusted  or  authorised  by  the  said 
governor  and  company  to  sign  the  same  respectively,  and  shall  be 
deemed  and  taken  to  be  bank  notes  within  the  meaning  of  all  laws 
and  statutes  whatsoever,  and  shall  and  may  be  described  as  bank 
notes  in  all  indictments  and  other  criminal  and  civil  proceedings 
whatsoever. 

By  2  &  S  W^  4.  c.  106.,  entitled  «*  An  act  to  enable  the  oBcen  in 
his  majesty's  army,  and  their  representatives,  and  the  widows  of 
officers,  and  persons  on  the  compassionate  list,  jmd  also  civil 
officers  on  retired  or  superannuation  allowances  payable  by  tbe 
paymaster-general  of  his  majesty's  forces,  to  draw  for  and  receive 
their  half-pay  and  allowances,"  it  is  enacted,  §  8., "  That  if  anyperson 
or  persons  shall  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure 
to  be  falsely  made,  forged,  or  counterfeited",  or  willingly  act  or  assist 
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in  the  fiilse  making,  forging,  or  counterfeiting  of  any  such  authority  2  &  3  w.  4. 
or  certificate,  or  bill  of  exchange  (viz.  such  authority,  certificate^  c.l06. 
or  bill  of  exchange,  as  are  required  by  §§  1.  and  2.  to  enable  the  re- 
spective parties  to  receive  their  half-pay  and  allowances),  or  shall 
utter  as  true  any  such  false,  forged,  or  counterfeited  authority  or 
certificate,   or  bill  of  exchange,  knowing  the  same  to  be  false, 
forged,  or  counterfeited,  with  intent  to  defraud  any  person  or 
persons,  body  or  bodies  politic  or  corporate,  every  such  person  so 
offending  shall  be  deemed  guilty  of  felony,  and  being  thereof  law- 
tully  convicted,  shall  be  transported  for  seven  years,  or  suffer  im- 
prisonment for  any  term  not  exceeding  four  years,  as  the  court 
shall  direct.'* 

By  3  &  4  W,  4.  c.  97.  §  12.,  it  is  enacted, "  fhat  if  any  person  shall  S&4W.4.  c.97. 
knowingly  and  without  lawful  excuse  (the  proof  whereof  shall  lie   Penomknow. 
on  the  person  accused)  have  in  his  possession  any  false,  forged,  or  ingly  having  in 
counterfeit  die^  plate,  or  other  instrument,  or  part  of  any  such  die^  their  possession 
plate,  or  other  mstrument,  resembling  or  intended  to  resemble,  ^org«d  dies  or 
either  wholly  or  in  part,  any  die,  plate,  or  other  instrument,  which  ***'5J^"""" 
at  any  time  whatever  hath  been  or  shall  or  may  be  provided,  ^jed  by^conu 
made,  or  used,  by  or  under  the  direction  of  the  commissioners  of  miisionen  of 
stamps,  for  the  purpose  of  expressing  or  denoting  any  stamp  duty  stamps ; 
whatever ;  or  if  any  person  shall  knowingly  and  without  lawful 
excuse  (the  proof  whereof  shall  lie  on  the  person  accused)  have 
in  his  possession  any  vellum,  parchment,  or  paper  having  thereon 
the  impression  of  any  such  false,  forged,  or  counterfeit  die,  plate, 
or  other  instrument,  or  part  of  any  such  die,  plate,  or  other  instru- 
ment as  aforesaid,  or  having  thereon  any  false,  forged,  or  counter- 
feit  stamp,  mark,  or  impression  resembling  or  representing,  either 
whoWy  or  in  part,  or  intended  or  liable  to  pass  or  to  be  mistaken 
for  the  stamp,  mark,  or  impression  o^  any  such  die,  plate,  or  other 
instrument,  which  hath  been  or  shall  or  may  be  so  provided,  made, 
or  used  as  aforesaid,  knowing  such  false,  forged,  or  counterfeit 
stamp,  mark,  or  impression  to  be  false,  forged,  or  counterfeit;  or  or  fraudulently 
if  any  person  shall  fraudulently  use,  join,  fix,  or  place  for,  with,  or  •ffi^ng  atanips, 
upon  any  vellum,  parchment,  or  paper  any  stamp,  mark,  or  im-        » 
pression  which  shall  have  been  cut,  torn,  or  gotten  off  or  removed 
from  any  other  vellum,  parchment,  or  paper;  or  if  any   person  or  erasing 
shall  fraudulently  erase,  cut,  scrape,  discharge,  or  get  out  of  or  names,date8,&c. 
from  any  stamped  vellum,  parchment,  or  paper  any  name,  sum,  ^»th  intent  to 
date,  or  other  matter  or  thing  thereon  written,  printed,  or  expressed,  ^!!^n  f  "tampa 
with  intent  to  use  any  stamp  or  mark  then  impressed  or  being  ^^  ' 
upon  such  vellum,  parchment,  or  paper,  or  riiat  the  same  may  be 
used  for  any  deed,  instrument,  matter,  or  thing  in  respect  whereof 
any  stamp  duty  is  or  shall  or  may  be  or  become  payable ;  or  if  or  knowingly 
any  person  shall  knowingly  use,  utter,  sell,  or  expose  to  sale,  or  using  any 
shall  knowingly  and  without  lawful  excuse  (the  proof  whereof  »*««>ped  ▼el- 
shall  lie  on  the  person  accused)  have  in  his  possession  any  stamped     hi'h    *      °* 
vellum,  parchment,  or  paper,  from,  off,  or  outofwhichany  such  name,  name,  date,  &c. 
sum,  date,  or  other  matter  or  thing  as  aforesaid  shall  have  been  shall  have  been 
fraudulently  erased,  cut,  scraped,  discharged,  or  gotten  as  afore-  fraudulently 
said;  then  and  in  every  such  case  every  person  so  offending,  and  ^'>**<1» 
every  person  knowingly  and  wilfully  aidmg,  abetting,  or  assisting 
any  person  in  committing  any  such  offence,  and  being  thereof 
lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  be  guilty  of 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  felony. 
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3&4W.4.  C.97.  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  yearsy  nor  leas  than 

Punishment.        ^^q  years." 

Houses  of  p^  J  l^^tt  And  be  it  enacted,  that  on  any  information  given  before 
of'beiM^TOn-  ^^Y  jw8^>ce  of  the  peace  upon  the  oath  of  one  or  more  credible 
oerned  in  person  or  persons  (which  oath  such  justice  is  hereby  empowered 

forging  of  dies,    to  administer),  that  there  is  just  cause  to  suspect  any  person  o€ 
&c.,  or  in  other  being  or  having  been  in  any  way  engaged  or  concerned  m  making 
specified  of-        ^^y  |ygg  ^j.  counterfeit  die,  plate,  or  other  instrument,  or  unlaw- 
the^ormay  be  ^**^'y  roa^^^g  ^^  impressing  any  stamp,  mark,  or  impression  on  any 
searched.  vellum,  parchment,  or  paper  with  any  such  die,  plate,  or  instrument, 

or  in  the  unlawful  possession  of  any  forged  or  counterfeit  die» 
plate,  or  instrument,  or  of  any  vellum,  parchment,  or  paper  witb 
an}'  counterfeit  stamp,  mark,  or  impression  thereon ;  or  in  unlaw- 
fully or  fraudulently,  or  without  due  authority,  marking  or  im- 
pressing any  lawful  stamp  on  any  vellum,  parchment,  or  paper,  or 
in  causing  or  procu'*ng  the  same  to  be  so  marked  or  impressed,  or 
in  aiding,  abetting,  or  assisting  in  so  marking  or  impressing  tbe 
same ;  or  in  the  unlawful  possession  of  any  vellum,  parchment,  or 
paper,  or  other  material,  unlawfully  or  fraudulently  or  without  due 
authority  stamped  or  marked,  contrary  to  any  of  the  provisions  or 
regulations  contained  in  any  act  relating  to  stamp  duties ;  or  of  being 
or  having  been  in  any  way  engaged  or  concerned  in  the  fraudulent 
erasing,  cutting,  scraping,  discharging,  or  getting  out  of  or  from 
or  off  any  stamped  vellum,  parchment,  or  paper  any  matter  or  thing 
thereon  written,  printed,  or  expressed ;  or  in  the  unlawful  pos* 
session  of  any  stamped  vellum,  parchment,  or  paper  from  or  off  or 
out  of  which  any  matter  or  thing  shall  have  been  fraudulently 
erased,  cut,  scraped,  discharged,  or  gotten  as  aforesaid;  then  and 
in  every  or  any  of  the  said  cases  it  shall  be  lawful  for  such  justice, 
by  warrant  under  his  hand,  to  cause  any  and  every  dwelling  house, 
room,  workshop,  outhouse,  or  other  building,  yard,  garden,  or 
other  place  belonging  to  such  suspected  person,  or  where  any  such 
person  shall  be  suspected  of  being  or  of  having  been  in  any  way 
engaged  or  concerned  in  the  commission  of  any  such  offence  as 
aforesaid,  or  of  secreting  any  such  die,  plate,  or  instrument,  or  any 
such  vellum,  parchment,  or  paper,  or  any  of  the  machinery,  imple- 
ments, or  utensils  necessary  or  applicable  to  the  commission  of  any 
such  offence  as  aforesaid,  to  be  searched  for  any  such  stamped 
vellum,  parchment,  or  paper,  and  for  any  such  die,  plate,  or  in- 
struraent,  machinery,  implement,  or  utensil,  or  other  matter  or 
thing  as  aforesaid ;  and  if  any  of  the  said  several  matters  and 
things  shall  be  found  in  any  place  so  searched,  or  in  the  custody 
or  possession  of  any  person  whatsoever  not  having  the  same  by 
some  lawful  authority,  it  shall  be  lawful  for  the  person  finding  any 
such  matters  and  things  to  seize  the  same  respectivelvy  and  to 
carry  the  same  forthwith  to  the  justice  by  whom  such  warrant 
shall  be  granted,  or  to  any  other  justice  of  the  peace  having  juris- 
diction where  the  same  shall  be  seized,  who  shall  cause  the  same 
to  be  secured  and  produced  in  evidence  against  any  person  who 
shall  or  may  be  prosecuted  in  any  court  of  justice  tor  any  of  the 
offences  aforesaid ;  and  afterwards  the  said  matters  and  things  so 
seized,  whether  produced  in  evidence  or  not,  shall,  by  order  of  the 
court  or  judge  before  whom  such  offender  shall  be  tried,  or  by 
order  of  some  justice  of  the  peace,  in  case  there  shall  be  no  such 
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trial,  be  delivered  over  to  the  commiBsioners  of  stamps,  to  be  de-  S&4W.4.C.97. 
faced  or  destroyed,  or  otherwise  disposed  of,  as  the  said  com- 
missioiiers  shall  thiok  fit." 

/  15.  *'  And  for  the  better  preventing  and  detecting  of  felonies  Justices  maj 
and  fraads  in  relation  to  stamped  vellum,  parchment,  or  paper,  be  '*^"®  wammti 
it  enacted,  that  it  shall  be  lawful  for  any  justice  of  the  peace  ^^^  ^'^^^^ 
having  jurisdiction  where  any  stamped  vellum,   parchment,   or  JJJ^JSTtobe 
paper  shall  be  or  be  supposed  to  be  concealed  or  deposited,  upon  stolen  or  fnod* 
any  reasonable  suspicion  that  such  stamped  vellum,  parchment,  or  ulently  ob- 
paper  has  been  stolen  or  fraudulently  obtained,  to  issue  his  warrant  ^"^ 
for  the  seizing  and  detaining  of  such  stamped  vellum,  parchment, 
and  paper,  and  for  apprehending  and  bringing  before  such  justice 
or  any  other  justice  within  the  same  jurisdiction  the  person  in 
whose  possession  or  custody  such  stamped  vellum,  parchment,  or 
paper  shall  be  found,  to  be  dealt  with  according  to  law ;  and  if 
suc:h  person  shall  omit  or  refuse  to  account  for  the  possession  of 
such  stamped  vellum,  parchment,  or  paper,  or  shall  be   unable 
satisfiictorily  to  account  for  the  possession  thereof,  or  it  shall  not 
appear  that  the  same  was  or  were  purchased  by  him  at  the  head 
office  for  stamps  in  Westminster  or  Edinburgh^  or  from  some  dis- 
tributor or  sub-distributor  of  stamps,  or  some  vendor  of  stamps 
duly  licensed  under  the  authority  of  this  act,  then  and  in  every 
sucUi  case  such  stamped  vellum,  parchment,  and  paper,  or  such 
part  thereof  of  which  no  account  or  no  satisfactory  account  shall 
be  given,  or  which  shall  not  appear  to  have  been  purchased  at 
either  of  the  said  head  offices,  or  from  distributor  or  sub-distributor 
of  stamps  or  licensed  vendor  as  aforesaid,  shall  be  forfeited  to  his 
majesty,  and  shall  be  accordingly  condemned  by  such  justice,  and 
thereupon  the  same  shall  be  delivered  over  to  the  commissioners 
of  stamps,  who  shall  keep  the  same  for  the  space  of  six  calendar 
months,  and  afterwards  cancel  and  destroy  the  same,  or  dispose 
thereof  for  the  use  of  his  majest^^'s  revenue,  as  they  shall  think 
fit :  Provided  always,  that  if  at  any  time  within  six  calendar  months 
next  after  such  condemnation  any  person  shall  make  out  to  the 
satisfaction  of  such  justice  that  the  vellum,  parchment,  or  paper 
so  forfeited,  or  any  part  thereof,  was  or  were  stolen  or  otherwise 
fraudulently  obtained  from  him,  and  it  shall  also  appear  that  the 
same  was  or  were  purchased  by  him  at  either  of  the  said  head 
offices,  or  from  some  distributor  or  sub-distributor  or  licensed 
vendor  of  stamps  as  aforesaid,  it  shall  be  lawful  for  such  person 
to  have  the  same,  or  such  part  thereof  as  shall  be  so  proved  to 
have  been  stolen  or  fraudulently  obtained  from  him,  delivered  up 
to  him,  on  producing  a  certificate  under  the  hand  and  seal  of  sucn 
justice  that  the  right  of  such  person  therein  hath  been  duly  proved : 
Provided  also,  that  no  such  certificate  shall  be  given  unless  notice 
in  writing  under  the  hand  of  such  justice  shall  be  given  to  the 
solicitor  of  stamps  seven  clear  days  at  the  least  previously  to  the 
day  of  hearing  any  claim,  in  respect  of  such  stamped  vellum, 
parchment,  or  paper,  of  the  time  and  place  appointed  for  such 
bearing.** 

There  are  many  other  enactments  respecting  forgeries  in  par- 
ticalar  departments  and  offices,  by  statutes  which  still  contmue 
unrepealed,  but  which  it  has  not  been  considered  important  to 
notice. 
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SfOVSetU  {by  statute  Law.)  [Criminal 

The  very  making,  with  a  fraudulent  intent  and  without  liwfol 
authority,  of  any  instrument  which  at  common  law  or  by  statute 
is  the  subject  of  forgery,  is  of  itself  a  sufficient  completion  of  the 
offence,  even  before  publication,  and  of  consequence  before  tny 
actual  injury  sustained ;  for  though  publication  be  the  medium  by 
which  the  intent  is  usually  made  manifest,  yet  it  may  be  proved 
as  plainly  by  other  evidence.  And  by  the  statute  law  the  pub- 
lication, with  knowledge  of  the  fact,  is  for  the  roost  part  made  t 
substantive  offence.    2  Easfs  P.  C  855. 

Making  a  fraudulent  insertion,  alteration,  or  erasure,  in  soj 
material  part  of  a  true  instrument,  although  in  a  letter  only,  and 
even  if  it  be  afterwards  executed  by  another  personi  be  do( 
knowing  of  the  deceit ;  or  the  fraudulent  application  of  a  troc 
signature  to  a  false  instrument  for  which  it  was  not  intended,  or 
vice  versdf  are  as  much  forgeries  as  if  the  whole  instrument  had 
been  fabricated ;  for  any  such  alteration  gives  it  a  new  operatioo ; 
as  by  altering  the  date  of  a  bill  of  exchange  after  acceptance, 
whereby  the  payment  was  accelerated.  2  East's  P.  C.  85> 
Master  v.  Miller,  4?  T.  R.  320. 

Expunging  an  indorsement  on  a  bank  note  with  a  certain  liquor 
(lemon  juice)  unknown  to  the  jury,  was  holden  to  be  a  ram§ 
within  Stat.  8  &9  fV.  S.  c.  20.  §  S6.  (now  repealed).  R.  v.  Biggt 
3  P.  Wms.  419. 

So  is  altering  the  amount  of  the  sum  for  which  a  note,  &c. 
is  made  (e.  g.  the  figure  of  2  to  5,  or  10  to  50).  Damon  t  cote 
and  Teague's  case,  2  East*s  P.  C.  978,  979. 

Even  though  the  alteration  be  made  by  the  addition  of  a  cy- 
pher ;  as  in  Elstoorth's  case,  where  the  0  being  added  af\er  the 
figure  8,  the  bill,  which  was  for  8/.,  became  a  bill  for  80/.  Elsmriks 
case,  York  Lent  Ass.  1780,  2  East's  P.  C.  986. 

Dysott  Post's  case,  C.  C  R.  101.    Dyson  Post  was  tried  before 
Grose  J.  at  Bury  Lent  Assizes  1806,  upon  an  indictment  for 
altering  a  banker's  promissory  note  for  one  poundf  into  a  pro- 
missory note  for  ten  pound*    It  was  proved  that  the  note  in  ques- 
tion was  a  promissory  note  of  the  Thetford  bank,  dated  5th  Jkr 
cember,  1803y  for  one  pound,  and  that  the  prisoner  being  iu  poc- 
session  of  it,  got  some  thin  paper,  like  paper  on  which  bankers 
notes  are  written,  of  the  size  of  the  note,  and  pasted  it  on  the  back 
of  it  with  yeast,  then  cut  out  the  word  one  in  the  body  of  the  note^ 
and  the  word  one  at  the  corner,  and  by  removing  the  paper  pa^t 
introduced  into  the  place  of  the  word  one,  the  word  ten  at  each 
part  of  the  paper;  by  this  means  the  note,  which  was  a  note  i^^ 
one  pound,  became  a  note  importing  to  be  a  promissory  note  fot 
ten  pound,  having  in  the  body  the  word  ten  pound,  and  at  the 
corner  £  ten.    It  was  then  proved  that  on  the  same  dayt  he  being 
a  butcher,  paid  it  to  a  farmer,  Edward  Henshy,  for  some  sheep  he 
had  purchased  from  him.     Upon  this  proof,  it  was  objected  by 
the  prisoner's  counsel,  that  upon  this  indictment  he  could  not  be 
convicted,  as  this  was  not  altering  or  adding  io,  or  forgbg  a  pr<^ 
roissory  note  for  money,  it  being  when  altered  not  a  promiMon^ 
note  to  pay  ten  pounds,  but  ten  pound  in  the  singular  number, 
which  was  ungrammatical,  uncertain,  and  nonsense.  —  The  learned 
judge  left  it  to  the  jury  to  consider  whether  they  believed  the 
evidence  ^iven,  and  that  the  note  was  altered   by  the  prisoner, 
and  negotiated  by  him  as  a  note  for  ten  pounds,  for  the  purpose 
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of  defrauding  either  the  bankers,  or  Edward  Hensb^,  to  whom  it 
was  paid,  of  that  sura. —  The  prisoner  was  found  guilty,  and  the 
question  in  E.  T.  1806  submitted  to  the  judges,  who  (absente 
Ld.  EU^ndorough  C.  J.)  held  the  conviction  right. 

And,  upon  the  principle  that  the  false  making  of  any  part  of  a   In  a  coantrj 
genuine  note,  which  may  give  it  a  greater  currency,  is  forgery ;  it  bank  note, 
was  holden  in  a  modern   case,  that   where   a  note   of  country   changing  Um 
bankers  was  made  payable  at  their  house  in  the  country,  or  at  ][^"d  ^^hlink^ 
their  banker's  in  London,  and  the  London  banker  had  failed,  it  was 
forgery  to  alter  the  name  of  such  London  banker  to  the  name  of 
another  London  banker,  with  whom  the  country  bankers  had  made 
their  notes  payable  subsequently  to  the  failure.     The  judges  held 
that  the  act  done  by  the  prisoner  was  a  false  making,  in  a  circum- 
stance material  to  the  value  of  the  note,  and  its  facility  of  transfer, 
by  making  it  payable  at  a  solvent  instead  of  an  insolvent  house.  — 
N,  B.  The  alteration  was  effected   by  pasting  a  slip  of  paper, 
bearing  the  words  "  Ramsbottom  Sf  Co.**  over  the  words  "  Bloxam 
Sf  CoJ*  in  the  same  manner  as  the  prosecutors  had  altered  their 
re-iss uable  notes  after  the  failure  of  the  first  London  bankers, 
Bloxam  Sf  Co.     R.  v.  Treble,  2   Taunt.  328.      2  Leach,   104:0. 
C.  C.  R.  164. 

In   Kinder  9  ease,  Nottingham  Sum,  jIss,  1800,  cor.  Rooke  J.,  it   Forgery,  and  a 
appeared  that  the  prisoner  procured  a  deed  to  be  forged  from  »ubsequent 
J.  M.  and  his  son,  conveying  an  estate  for  life  to  Mary  Kinder,  and  ■^**^™^<>'*' 
that  after  the  death  of  one  of  the  supposed  grantors,  he  procured 
the  forged  deed  to  be  altered,  by  enlarging  the  grantee's  estate 
to   a  fee :   he  was   convicted   of  forging  and  uttering  it  in  the 
state  to  which  it  was  so  altered ;  and  it  was  holden  by  all  the 
judges   that  the  conviction  was   proper ;  for   it  was   no  less  a 
ioTgerj  after  than  before  such  alteration.  MS.    C.  C.  R.   2  Easfs 
P.  C-  856.  S.  C. 

But  it  is  not  forgery  to  pass  for  the  person  whose  indorsement  is  Aliter,  pre- 
on  the  bill,  and  thereby  to  obtain  credit  in  the  name  of  another;    tending  to  be 
for  io  such  a  case  it  is  not  a  false  making.    It  is,  however,  an  indict-  f  P"*J^  named 
able  offence  within  stat.  30  G.  2.  c.  24  {a),  for  using  a  false  pre-  *°  »»»*'««»««• 
tence.     Heveys  case,  O.  B.  Jan.  1782,  2  East's  P.  C.  856. 

It  is  forgery,  however,  for  a  person,  having  the  same  name  as  Indorsing  m 
the  payee  of  a  bill  of  exchange,  and  knowing  that  he  is  not  the  person's  own 
real  person  in  whose  favour  it  was  drawn,  to  indorse  it  with  intent  ^*™®  ™*y  **• 
to   defraud,  *c.     Mead  v.  Young,  4  T.  R.  29.     R.  v.  Parkes  Sf  ">'^««'y. 
Brornn^  2  Russ.  S21,  et  sequ. 

So,  imdcing  a  false  instrument,  which  is  the  subject  of  forgery,   So,  accrediting 
though  in  the  name  of  a  non-existing  person,  is  as  much  a  forgery  »"  instrument 
as  if  it  had  been  made  in  the  name  of  one  who  is  known  to  exist,  ^^^  ^  ""l"® 
and    to    whom  credit  was  due.     Anne  Lewis's  case,  Fost.  116.;  ina  person* 
and  G.  Wilkss  case,  Bodmin,  1767,  2  East's  P.  C.  957,  958.;  and     *  *^ 
Ttifft  cases  2  East's  P.  C.  959. 

To  cause f  is  to  procure  or  counsel  one  to  forge ;  to  assent,  is  to  give  Causing,  assent- 
bis  assent  or  agreement  afterwards  to  the  procurement  or  counsel  i"8:  ■"d  pro- 
of another ;  to  consent,  is  to  agree  at  the  time  of  the  procurement  ^"""S* 
of  counsel,  and  such  is  in  law  a  procurer.   3  Inst.  169. 


(«)  Or  rather  under  7  &  8  (?.  4.  c.  29.,  80  G.  2.  c.  24.  being  now  repealed. 
VOL.  III.  T 
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But  Ld.  Hale  says,  that  an  assent  after  the  fact  is  committed 

makes  not  the  party  assenting  guilty ,  or  principal  in  the  forgiog; 

but  it  must  be  a  precedent  or  concomitant  assent.  1  Hale^  684. 

Instniment  in-        It  seems  to  be  no  way  material,  whether  a  forged  instrument  be 

▼slid,  but  seem-  made  in  such  a  manner  as,  were  it  true,  it  would  be  of  validity  or 

ing  good.  not^     I  fj^^^  c,  70.  §  7.    But  Mr.  East,  2  P.  C.  94«.,  is  of  opinioo 

that  this  must  be  understood  where  the  false  instrument  bean  on 
the  -face  of  it  the  semblance  of  that  for  which  it  is  counterfeited, 
and  -is  not  illegal  in  its  very  frame.  Upon  this  ground  it  bath  been 
adjudged  that  the  forgery  of  a  protection  in  the  name  of  a  member 
^f  parliament,  who  in  truth  at  the  time  was  not  a  member,  is  u 
much  a  crime  as  if  he  were.  R,  v.  DeakinSf  1  Sid»  142. 
Will  of  a  living  So  it  was  held  a  capital  offence  within  the  stat.  2  G.  2.  c.  25.  (hot 
person.  repealed),  to  forge  the  last  will  of  a  person  toho  is  livings  and  yel 

such  an  instrument  never  could  operate  as  a  will  in  contemplation 
of  law,  during  the  lifetime  of  the  supposed  testator.    R,  v.  Coogn^ 
2  East's  P.  C.  948.  1  Leach,  448. 
Forgery  of  a  So  forgery  may  be  committed  of  a  bill  of  exchange  on  unstamped 

tdU  of  exchange  paper.  HawkeswootTs  case^  1  LeacK  257.  2  East's  P.C.955» 
on  unstamped  Haxokesmood  being  indicted  for  forgery  of  a  bill  of  exchange,  it 
^^^^*  was  objected,  that  not  being  stamped  it  was  no  bill  of  exchange  by 

the  Stat.  22  G.  S.  c.  S3.,  and  prior  acts ;  and  that  this  was  an  objec- 
tion apparent  upon  the  face  of  it.  But,  as  the  stamp  act  wai 
merely  a  revenue  law,  and  did  not  profess  in  any  way  to  alter  the 
crime  of  forgery  ;  and  as  the  false  instrument  had  the  semblance  of 
a  bill  of  exchange,  and  was  negotiated  by  the  prisoner  as  sudh 
BuUer  J.,  before  whom  he  was  tried,  overruled  the  objectiooi 
but  respited  judgment.  And  in  Easier  term  1783,  all  the  judges 
were  of  opinion  that  the  prisoner  was  properly  convicted;  for 
the  stamp  act,  in  saying  that  a  biU  without  a  stamp  shall  not 
be  pleaded  or  given  in  evidence  or  be  available  in  lav  or 
equity,  means  ovAy  that  it  shall  not  be  made  use  of  to  recover 
the  debt ;  and,  besides,  the  holder  might  get  it  stamped  after  it  was 
made. 
R.  n,  Morton.  The  same  point  was  afterwards  ruled  by  all  the  judges  in 
Same  point.        |j,  y,  MoHon  ( York  Sum.  Ass.  1795),  2  East's  P.  C.955.,  after 

the  passing  of  the  stat.  31  G.  3.  c.  25.,  which  prohibits  the  affixing 
o£  the  stamp  afterwards. 
Ucistanipea  re-  R.  V.  Hall,  Lane.  Sum.  Ass.  1821,  3  Starh  C.  N.  P.  67.  !»" 
ceipt  not  evi-  dictment  against  Hally  under  stat.  39  G.3.  c.  85.,  for  feloniously 
dencetosupport  embezzling  six  bank  notes,  which  he  had  received  into  his  pos- 
embeBSement  session  as  a  clerk  in  the  employment  of  Messrs.  H.  and  Co.  of 
under  39  €.  s.  Liverpool,  for  and  on  account  of  his  masters.  A  debtor  to  the 
c.  85.,  being  prosecutors  having  been  called  as  a  witness  for  the  prosecotioD, 
a  matter -col-  evidence  was  offered  of  a  receipt  given  by  the  prisoner  on  receiving 
it!^' *******  this  money  from  the  debtor.  'Die  sum  received  exceeded  40j^ 
'^"""*  and  the  receipt  was  on  plain  paper.    It  was  objected  for  the 

prisoner  that  this  receipt  could  not  be  given  in  evidence  for 
want  of  a  stamp ;  — for  the  crown  it  was  insisted  that  the  revenue 
laws  had  no  application  to  criminal  cases;  and  R.  v.  Poo^i 
East's  P.  C.  Add.  xvii.,  R.  v.  Coogan,  East's  P.  C.  948^  R-  ^* 
Hatokeswood,  1  Leach,  C.  C.  295.  East's  P.  C.  955.,  R*  v.  Morton, 
R.y.  Reculist,  R.  v.  Davis,  ib.  were  cited ;  but  Bayley  J.  was  of 
opinion  that  the  receipt  was  not  admissible  in  evidence  for  want 
of  a  stamp,  and  the  evidence  vras  rejected.    Mr.  Starkie  (who  was 
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of  counsel  for  the  prisoner)  adds,  the  distinction  between  the  pre- 
sent case,  and  those  cited,  seems  to  be,  that  in  the  former  the 
oifence  of  forgery  was  complete,  whether  the  instrument  was  or 
was  not  stamped.  No  operation,  therefore,  was  given  to  an  un- 
siainped  instrument  by  receiving  the  forged  bill  or  note  in  evi- 
dence ;  but  in  the  present  case  the  instrument  offered  in  evidence 
was  collateral  to  the  principal  felony,  and  was  offered  for  tiie  very 
purpose  for  which  by  the  stamp  laws  it  is  made  unavailable  ;  i.  e. 
to  prove  the  payment  and  receipt  of  the  money. 

Tlie  forgery  of  a  Prussian  treasury  note  for  the  payment  of  a   Forgery  of 
dollar  was  held  to  be  within  43  G.  3.  c.  139.  §  1.,  the  instrument  foreign  govern- 
purporting,  on  the  face  of  it,  to  be  an  undertaking  or  order  for  ™*"*  °*'*®' 
the  payment  of  money ;  and  it  was  ruled,  that  it  need  not  possess 
those  technical  properties  required  by  our  own  municipal  law. 

Judgment  was,  however,  arrested,  because  the  note  was  set  out 
in  a  foreign  language,  and  the  indictment  contained  no  translation 
of  it  into  English.    R,  v.  Goldsieiiiy  C.  C  R,  473. 

N.B.  43  G.  3.  C.139.  §  1.  is  now  repealed.    But  see  1  W.  4. 

c.  66.  ^  sa 

But  in  these  cases  it  is  necessary  that  the  forged  instrument  Forged  instnr-- 

should  in  all  essential  parts  have  upon  the  face  of  it  the  similitude  ™ent  to  hare 

of  a  true  one  ;  so  that  it  be  not  radically  defective  and  illegal  in  *j|»**»*"<*«  of 

the  very  frame  of  it.    2  East's  P.  C.  952.  *~'  ''"^• 

Therefore,  where  T-  fVall  w&8  convicted  upon  an  indictment  for  A  conviction  for 

forging  and  knowingly  uttering  a  will  of  land  of  one  J.  5.,  attested  f"^"*^  *  ^^,?'^ 

by  only  two  witnesses,  and  it  did  not  appear  in  evidence  what  il!5j»t!!f!l;.   ^ 

^  ',  ,      '  11*11     'i         1      •      t  /•     1         only  two  wit- 

es»tate  the  supposed  testator  had  m  the  land  so  devised,  or  of  what  nessea,  bolden 
nature  it  was  ;  it  was  objected  that  non  constat  but  that  the  land  wrong. 
was  freehold,  and  therefore  the  will  void  by  the  express  words  of 
the  statute  of  frauds  (29  Car,  2.  c.  3.  §.5.)  for  want  of  the  attest- 
ation of  three  witnesses.  The  judges  on  a  conference  in  £.  T. 
1800,  held  the  conviction  wrong;  for  as  it  was  not  shewn  to  be  w 
chattel  interest,  it  was  to  be  presumed  to  be  freehold.  WaWs  cascy 
Worcester  Sp.  Ass.  1800,  cor.  Thomson  B.,  2  East's  P.  C.  953. 

So  in  R.  v.  Mqffatt  (O.  B.  Jan.  1787)  it  was  decided  by  all  the   So  an  invmliii 
judges,  that  forgery  of  a  bill  of  exchange,  as  such,  cannot  be  **»U  of  exchange. 
committed  when  it  is  drawn  for  more  than  205*  and  less  than  51. 
XLilhout  mentioning  the  place  of  abode  of  the  payecy  and  having  a 
subscribing  toiiness  thereto  ;  for  want  of  which  circumstances  it  is 
declared  by  stat.  17  G.3.  c.  30.  §  1.  (a)  that  such  a  note  is  abso-  17G.  s.  c  so. 
lutely  Toid.     Moffait's  case^  2  Easfs  P.  C.  954.    1  Leach,  431. 
Ba^.^9. 

If  any  person  which  writeth  the  will  of  a  sick  man  inserteth  a  Inserting  clause 
clause  therein  concerning  the  devise  of  lands  without  any  direction  >°  *  ^11* 
of  the  devisor,  this  is  forgery,  although  he  did  not  forge  the  whole 
v^ill.     3  Inst.  170. 

R.  V.  Japhet  Crookcy  2  Str.  901.  Fitzg.  57.  261.  2  East's  P.  C.  Crooke's  cue. 
921-    Tlie  defendant  was  convicted  on  an  indictment  which  stated  O"  *"  indict- 
that  Garbui  and  his^wife  were  seised  in  fee  of  certain  messuages,  ™*"*/f^deed 
lands,  and  tenements  called  Jaxvick,  in  the  parish  of  Clactonp  in  ^^nveyance, 

it  is  sufficient  if 
—  -        ^g  party  may 

be  molested  in 
fa)  By  Stat.  48  G.  3.  c.  83.  all  promissory  or  other  notes,  bills  of  exchange,  or  j^.^  possession, 

drafts  &C.  being  nctgotiablis  for  leas  than  SOs.*  arc  declared  absolutely  void.    See   ^^ugh  he  be 

tit.  JPr^wif 0OTf  jaotr^ 
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not  evicted; 
and  a  variance 
ofJawick  Park 
for  Jawick  in 
the  forged  deed 
is  nat  material. 


Instrument 
under  seal  held 
a  deed,  though 
containing 
neither  contract 
nor  grant. 


A  bill  drawn 
upon  the  com- 
missioners of 
ihe  navy  held 
to  be  a  biU  of 
exchange  within 
2  G.  2.  c.  25. 
{now  repealed). 
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EsseXf  and  that  the  defendant,  intending  to  molest  them  and  their 
interest  in  the  premises,  forged  a  lease  and  release  as  from  Garbui 
and  his  wife,  whereby  they  are  supposed  for  a  valuable  consider- 
ation to  convey  to  him  **  all  that  park  called  Jatoick  park,  in  the 
parish  of  Clackion  in  Essex ,  containing  eight  miles  in  circum- 
ference, with  all  the  deer,  woods,  &c.  thereto  belonging."  It  was 
moved  in  arrest  of  judgment,  that  the  premises  supposed  to  be 
conveyed  were  so  materially  different  from  those  which  were 
really  the  estate  of  Garbui  and  his  wife,  that  it  was  impossible  this 
conveyance  ever  could  molest  or  disturb  them.  But  the  court 
held,  that  it  was  not  necessary  that  there  should  be  a  charge  or 
a  possibility  of  a  charge,  and  that  it  was  sufficient  if  it  were  dooe 
with  that  intent,  and  the  jury  have  found  that  it  was  done  with 
intent  to  molest  Garbui  and  his  wife  in  the  possession  of  their 
lands.  Accordingly  judgment  was  given  for  the  king ;  and  the 
defendant  had  sentence  to  undergo  the  punishment  appointed  by 
the  act  for  forging  a  deed,  and  the  same  was  executed  upon  him 
at  Charing  Cross. 

Prisoner  was  indicted  under  2  G.  2.  c.  25.  (now  repealed)  for 
uttering  a  false  and  counterfeited  deed,  and  was  convicted  oq 
proof  of  having  made  use  of  a  forged  power  of  attorney,  vhicb 
was  signed,  sealed,  and  delivered,  for  the  transfer  of  governmeDt 
stock.  Exception  was  taken  that  this  instrument  was  not  a  deed, 
because  it  contained  no  matter  of  contract  or  grant,  and  further, 
that  it  was  not  a  deed  within  the  legislative  meaning  of  2  G.l: 
after  argument  on  case  reserved,  the  judges  were  unaninioas  that 
the  conviction  was  right.  R.  v.  Fauntleroy^  1  R.SfM*  52.  S.  C. 
2  B.  413.     See  1  fV,  4.  c.66.  §  6.,  anth  p.  256. 

Josiak  Chisholm  was  convicted  for  forging  a  certain  biU  of  es» 
change  in  the  following  form : 


"  Sd  rate  Robert  Gore. 


Entered  Idth  day  of  Mai/  1814. 


£   s.  d. 


Full  pay  from  ISth  day  of  May  1814,  to  4th  day  of  1     gc    ^  q 
August  1814  -  -  -  .         /     ^^    * 


Amount  of  deductions 


Net  pay 


2  17  5 
-    22   6  9 


Gentlemen,  8th  day  of  August  1814' 

Ten  days  afler  sight,  please  to  pay  to  Mrs.  Eliza^»Com 
or  Order  the  sum  of  twenty-two  pounds  six  shillings  and  nine- 
pence,  being  the  nett  personal  pay  due  to  me  as  acts  lieutenant 
of  his  Majesty's  ship  Zealous^  between  thirteenth  day  of  Mat/ 181^ 

and  fourth  day  of  August  1814,  for  value  received. 

Rob^  Gore. 

Approved. 

T.  BoySy  captain  of  H.  M.  S.  Zealous* 

To  the  commissioners  of  his  Majesty's  Navy,  London-"* 
With  intent  to  defraud  Elizabeth  Coall,  widow,  against  the  statute, 
&c.     The  second  count  was  for  uttering,  &c.  with  the  like  inien- 
tion,  and  the  third  and  fourth  counts  were  similar;  only  layii'S  ^^ 
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ioCeodoD  to  be  to  defraud  his  majesty.  There  were  four  other 
counts  framed  upon  the  statute  35  G.  3.  c.  94.  (a)  §  3.  4r  34w,  but 
the  counsel  for  the  prosecution  had  admitted  that  those  counts 
could  not  be  supported ;  and  they  contended  that  the  instrument 
was  a  bill  of  exchange  within  the  2  G.  2.  c.  25.  (a)  It  was  urged, 
on  bebalf  of  the  prisoner,  that  it  appeared  clearly,  that  the  instru* 
ment  was  intended  to  be  a  bill  under  the  35  G.  3.  c*  94.  (  3. ;  that 
it  was  not  drawn  to  be  presented  for  acceptance  or  payment  by 
the  commissioners  of  the  navy,  as  a  bill  of  exchange,  but  in  order 
to  procure  an  assignment  of  it,  according  to  the  I5th  section  of 
that  statute ;  that  it  was  not  a  bill  of  exchange,  because  it  was  not 
drawn  on  any  person  bound  to  accept  or  pay  it;  and  that  the 
commissioners  of  the  navy  were  removable  at  pleasure,  and  might 
be  changed  between  the  drawing  and  presenting  of  the  bill.  On 
the  other  hand,  it  was  contended,  that  the  intention  with  which 
this  instrument  was  made  was  not  material ;  and  that  it  was  not 
necessary,  to  constitute  a  bill  of  exchanffe  for  this  purpose,  that 
the  parties  on  whom  it  was  drawn  should  be  liable  to  accept,  or 
even  be  existing  persons ;  and  that  it  was  enough  if  the  in- 
strument purported  to  be  drawn  on  a  person  or  persons  to  whom 
it  might  be  presented.     The  learned  judge  respited  sentence,  in  , 

order  that  the  question  might  be  submitted  to  the  judges,  whether 
this  instrument  was  properly  described  as  a  bill  of  exchange* 
The  conviction  was  confirmed,  and  the  prisoner  afterwards  re* 
ceived  sentence  of  death,  and  was  executed.  Ckuholm**  aue, 
Exeler  Sp.  Ass.  1815,  cor*  Dampier  J.,  C.  C  R.  297«  2  Russ* 
457- 

It  is  not  necessary  that  a  promissory  note  should  be  in  itself  A  pimninorj 
n^oiiaUe^  in  order  to  make  it  the  subject  of  an  indictment  for  note  maj  be  a 
forgery,  within  the  2  G.2.  c.  25.  ( repealed).  This  point  was  de-  J^  "?«•  "* 
cided  by  the  judges  in  the  following  case :  forewv^SLm  h 

Box's  case,   O.  B.  Apr.  Sess.  1815,  cor.  Chambre  J.,  C.  C. R.  iMtD«n>tiabll 
300.  6  Taunt.  325.  2  Russ.  460.  Bayley  on  Bills,  29.    Josiah  Box  aod  though  it 
was  convicted  on  an  indictment  for  rorging  a  promissory  note,  add  to  the 

which  was  as  follows  :  n«iii€»  of  tho 

paycet »  de- 
"  On  demand,  we  promise  to  pay  Mesdames  Sarah  Waller  Kription  by  a 
and  Sarah  Doubtfire^  stewardesses  for  the  time  being  of  the  ^^.?f*?^  *® 
Provident  Daughters  Society y  held  at  Mr.  Pope's,  the  Hope,  T^t  by  kw  liS! 
Smithfieldf  or  their  successors  in  office,  sixty-four  pounds,  utled. 
with  five  per  cent,  interest  for  the  same ;  value  received, 
this  7th  day  of  Feb».  1815. 

"  For  Felix  Calvert  Sf  Co. 
£S^.  John  Forsterr 

It  was  objected,  in  arrest  of  judgment,  that  this  was  not  a  pro- 
missory note,  and  the  case  was  argued  before  the  twelve  judges. 
Their  opinion  was  delivered  by  Le  Blanc  J.  at  the  O.  B.  May  sess«, 
1815,  to  the  following  effect : — <*  An  objection  was  taken  in  arrest 
of  judgment,  and  argued  before  all  the  judges,  that  the  instrument 
in  question,  such  as  it  is  stated  in  the  indictment,  was  not  a  pro- 
missory note  within  the  statute,  so  as  to  be  the  subject  of  an  in- 
dictment for  forging,  or  uttering  it,  knowing  it  to  be  forged.  The 
objection  to  this  instrument  was  founded  on  this  circumstance, 

(a)  These  statutes  are  now  repealed. 
T  3 
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that  it  appears  to  be  made  payable  to  two  ladies,  describing  them 
as  stewardesses  of  a  provident  society,  or  their  successors  in  office; 
and  that,  this  society  not  being  enrolled  according  to  the  statute, 
this  note  was  not  capable  to  enure  to  their  successors,  and  was  not 
negotiable.     The  judges  are  of  opinion  that  this  is,  as  stated  on 
the  indictment,  a  valid  promissory  note  within  the  statute  of  G.2. 
It  is  not  necessary  that  such  a  note  should  be  in  itself  negotiable;  it 
is  sufficient  that  it  should  be  a  note  for  the  certain  payment  of  a 
sum   of  money,  whether  negotiable  or  not.     And  though  these 
ladies  were  not  at  the  time  legally  stewardesses,  yet  it  was  a  de- 
scription by  which  they  were  known  at  the  time ;  and  though  thej 
could  not  legally  have  successors  in  office,  yet,  in  case  of  their  de- 
cease, their  executors  and  administrators  might  sue,  and  thej 
themselves,  during  their  life,  might  recover  on  it.    Therefore,  it  is 
an  instrument  capable  of  being  the  subject  of  forgery,  and  there  is 
no  ground  to  arrest  the  judgment ;  and  the  judges  are  all  of  opinion 
that  the  conviction  is  right.**     The  prisoner  was  executed. 
Charge  of  ut-         In  forgery,  it  appeared  that  the  acceptance  written  across  a  bill 
tering  a  forged    of  exchange  was  forged,  and  the  prisoner  was  proved  to  have 
bill  not  *"P-        knowingly  uttered  it.     It  was  held,  on  case  reserved,  tliat  counts 
^^^^^^^        charging  the  uttering  a  forged  bill  were  not  proved  by  proof  of 
forged  ac^  *       Uttering  a  forged  acceptance  ;  for,  by  1  W.  4>.  c.  66.  §  33.,  uttering 
ceptaoce.  &  forged  acceptance  is  made  a  distinct  offence.     Other  counts 

charged,  that  prisoner  having  in  his  possession  a  certain  bill  (settzng 

it  out  without  the  acceptance),  with  a  certain  forged  acceptance  on 

the  said  bill  (setting  out  the  acceptance),  uttered,  *'then  and  there 

knowing  the  said  last-mentioned  acceptance  to  be  forged,"  the 

said  last-mentioned  bill  of  exchange,  with  intent  to  demiud,  &c. 

Tlie  uttering  of   It  was  objected,  that  it  was  not  expressly  stated,  that  the  prisoner 

the  forged  ac-      uttered  the  forged  acceptance,  but  only  that  he  had  in  his  pos- 

beexprwsly**     Session  a  bill  with  the  acceptance  on  it,  and  that  he  uttered  the 

averred.  bill  knowing  the  acceptance  to  be  forged ;  and  non  constat  but 

that  he  might  have  expunged  by  some  means  the  forged  accept- 
ance before  he  uttered  the  bill.  The  judges  held  unanimouslj 
that  the  counts  were  bad,  for  the  reasons  assigned.  H.  T.  18^> 
Rex  V.  Samuel  Rodxvellt  cor.  Gurnet/  B.,  Stafford  Sum,  Aa- 
1833.  MS. 
Rex  V.  Watts.  Rex  V.  Thomas  Watts.  In  the  Exchequer  Chamber,  //.  2  &  3  G.  4. 
The  prisoner       S  Brod.  Sf  Bing.  197 .  S.  C.  C  0.72.436.  2Russ.S25.  The  prisoner 

some  goods  an  count  of  the  indictment  was  for  forging,  at  East  Stonehotue,  on 
accepunce  6th  Aprily  1821,  an  acceptance  by  Messrs.  Williams  Sf  Co.  to  ft 
by  a  London       certain  bill  of  exchange,  as  follows ;  viz. 

banker  crave  a 

bill  addressed      No.  1 17-  .^200.  March  28/A, 

to,  and  purport-  Swansea  Banky  1S21* 

ing  to  be  ac-  Two  Months  after  date  pay  to  Mr.  John  Tippery  or  order, 

Wllki^s^i  Qp.,  Two  hundred  Pounds, 

No.  3.  Birchin-  To  Messrs.  Williams  Sf  Co.  for  value  received, 

lane,  London ;  Bankers,  Birchin'-lane, 

IZ'ifT'^  ^  London.  Hy.  WiUiams  Sf  Co. 

that  Williams,  ^  , 

Burgess,  &  Co.,  with  intent  to  defraud  one  Thomas  Baylis,  John  Routledge,  aw» 
of  No.  so.  Jonathan  Ramsay.    The  second  count  was  for  uttering  and  m- 

DotK^tedthe  ^^^^^S^  ^  ^'"^»  ^^^  *^*^  forged  acceptance  on  the  said  hill  of  ex- 
^^  change,  knowing  the  same  to  be  forged,  with  a  like  intent. 
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He  was  acquitted  od  the  first,  and  convicted  oa  the  second 
count. 

It  was  proved,  that^  in  AprU  last,  the  prisoner  purchased  of  the 

Srosecutors  wheat  to  the  amount  of  240/.  At  the  time  he  made 
^e  purchase,  he  agreed  to  pay  hy  the  acceptance  of  a  London 
hankerm  Before  the  wheat  was  delivered  to  him,  he  produced  to 
the  prosecutors  a  bill  in  these  words  and  figures :  — 

No.  1 17.  J&200.  March  28/A, 

Swansea  Bank,  1821. 

2\90  Months  qfier  dale  pay  to  Mr.  John  Tipper^  or  order. 


Two  hundred  Pounds, 
To  Mesrs.  WiUiams  Sf  Co. 

Bankers,  3,  Birchin-lane, 
3«  London. 


for  value  received, 


H.  WiUiams  Sp  Co. 


He  was  asked  how  he  proposed  to  pay  the  remainder  of  the 
money,  and  said,  he  would  draw  on  the  same  bankers  for  the 
balance.  He  then  drew  the  following  bill  in  the  prosecutor's 
countiog-house : — 

^4a  South  Tatoton,  April  Sth,  1821. 

TfDO  Months  after  date,  pay  to  our  order  Forty  Pounds, 
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Rex  ▼•  Watti. 

bill,  and  that  oo 
other  bankers  of 
the  name  of 
WililaiiM  &  Co. 
were  known  in 
Loodoa;butDo 
eTidence  was 
adduced  to 
■how  that 
WiniamaftCo. 
of  No. S.  Birch- 
in-lane,  had  not 
accepted  tlie 
biU:    Held, 
that  then 
was  no  forgery 
profcd  against 
the  priMmer, 
by  ten  judges 
against  one ; 
Bayley  J.  a6- 
tenie. 


value  received,  as  advised  by 

Swansea  Bank. 

To  Messrs.  WiUiams  Sf  Co. 

Bankers,  Birchin-lane, 
S.  London. 


Thomas  Watts, 


for  P.  Watts  Sf  Co. 


He  said  he  would  send  this  bill  to  London,  to  get  it  accepted. 
It  was  afterwards  sent  back  to  the  prosecutors,  accepted,  as  it 
now  iq>pears.     Whilst  he  was  drawing  the  bill,  one  of  the  prose- 
cutors asked  him  if  Williams  4r  Co.,  the  acceptors,  were  Williams, 
Burgess,  Sf  Co.     The  prisoner  said  the  acceptors  were  Williams, 
Burgess,  Sf  Co.    Prosecutor  said  it  was  improbable  there  should 
be  two  firms  of  the  same  name  in  the  same  street,  and  prisoner 
answered  it  was  improbable..  Hie  figure  3,  which  stands  between 
the  words  Bankers  and  Birchin-lane,  in  the  200/.  bill,  was  not 
then  on  the  biU.    The  witnesses  did  not  observe  whether  the 
small  figure  3.  in  the  comer,  was  on  the  bill  at  this  time.     It 
appeared  to  a  witness  acquainted  with  bills  not  to  be  a  part  of  the 
address,  but  was  like  a  figure  that  the  holders  of  bills  sometimes 
put  on  them  before  they  leave  them  for  acceptance.    But  the  per- 
son who  presented  this  bill  had  not  observed  whether  it  was  on  the 
bill  when  he  presented  it  for  payment,  or  not.    A  person  to  whom 
he  presented  the  bill  at  the  house.  No.  3.  Birchin4ane,  took  this 
bill  behind  a  desk,  and  had  an  opportunity  of  writing  on  it  one  or 
both  these  figures.    But  the  person  who  presented  it  did  not  ob- 
serve, when  he  received  the  bill  back,  whether  either  of  these 
figures  were  then  on  it.     There  are  London  bankers  at  No.  20. 
Birchin-lane,   of  the  names  of  Williams,  Burgess,  Sf  Co.,  who 
usually  accept  bills  in  the  form  of  Williams  Sf  Co.    This  bill 
w8$  not  accepted  by  that  firm.    No  other  bankers  of  the  names 
of  WiUiams  Sf  Co,  were  known  to  carry  on  business  in  Birchin^ 
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lancy  Dor  were  there  any  other  London  bankers  under  that  firm. 
The  words  *'  Williams  8f  Co.**  were  on  a  brass  plate,  on  the  door  of 
No.  3.  There  was  no  evidence  to  shew  by  whom  these  bills  were 
accepted. 

The  prisoner  proved  that  three  bills,  in  the  following  form,  bad 
been  paid  at  No.  3.  Birchin4ane9  viz. : 

No.  345.  £S0.  South  Tawton,  March  Stky  1821. 

Two  months  after  dat^  pay  to  our  order    Thirty  Poundsf 
for  value  received. 

Messrs.  Williams  Sf  Co. 
Bankers, 

Swansea. 


u 

^ 


I 


:§ 


Thomas  Watts, 

for  P.  Watts  Sf  Co, 


Uttering  a  bill 
addressed  to  a 
man  by  a  par* 
ticular  descrip- 
tion and  addi- 
tion,  with  an 
acceptance 
thereon  by  a 
man  of  the  same 
name,  but  not 
of  that  descrip- 
tion or  addition, 
will  not  be 
capital  if  there 
be  no  man  an- 
swering tlmt 
description  or 
addition,  and 
no  false  name 
be  assumed. 


Best  J.  left  it  to  the  jury  to  say,  whether  the  acceptance  of  the 
200/.  bill  was  the  acceptance  of  any  London  bankers. 

The  question  for  the  opinion  of  the  judges  was,  whether  the 
prisoner  was  properly  convicted?  There  was  also  a  further  ques- 
tion, (viz.)  Whether,  considering  the  manner  in  which  the  bill  is 
stated  in  the  indictment,  it  was  necessary  for  the  prosecutors  to 
prove  that  the  3.  in  the  corner  was  on  the  bill  when  it  was  ten* 
dered  in  payment? — Williams  C.  F.  for  the  prisoner.  No  evi- 
dence has  been  adduced  to  shew  that  the  acceptance  which  the 
prisoner  is  charged  with  having  forged,  was  not  the  acceptance  of 
those  persons  whose  acceptance  it  purports  to  be ;  namely,  the 
acceptance  of  Williams  Sf  Co.,  of  No.  3.  Birchin-lane ;  if  the  ac- 
ceptance was  written  by  them,  the  circumstance  of  their  not 
being  bankers  would  not  render  the  prisoner  guilty  of  a  forgery. 
The  jury,  indeed,  have  found  that  he  did  not  forge  the  accept- 
ance, and  even  wilful  misrepresentation  made  af\er  uttering  a  bill 
will  not  render  that  a  forgery  which  was  not  so  at  the  time  the 
bill  was  drawn.  Rex  v.  Webb  (a).  Walkers  case,  2  Russ*  U20. 
Hevey*s  case,  2  East's  P.  C.  856. 

(a)  Hex  V.  Webbj  in  the  Exch,  Chamb.  Nov.  IS.  1819.  C.  C  JL  405.  S  Snl 
j-  Bing,  228.  S.  C.  The  prisoner  was  tried  before  Beit  J.  at  the  last  9FUiilAt 
Assises.  The  indictment  charged  him  with  feloniously  forging  and  counter- 
feiting a  certain  bill  of  exchange,  as  follows :  — 


£154  9s.  Od. 


WUton,  mUs,  Dec.  21st,  1618, 


Two  Months  after  date,  pay  to  my  order  one  hundred  and  fifty-Tour  pociads 
nine  shillings,  for  value  received  and  balance  of  account. 


To  Mr.  Thos.  Bowden, 

Baise  Manufacturer, 

Romford,  Essex. 


»  rt  5  o 

«  S  8  g 


John  WOb, 
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Seccmdlj,  there  is  a  variance  in  the  setting  out  of  the  bill  on 

record,  no  evidence  having  shewn  that  the  bill,  when  uttered, 

contained  the  figure  S  stated  on  the  record.    Thirdly,  it  ought 

not,  for  the  reason  before  stated,  to  have  been  left  to  the  jury, 

srhether  or  no  this  was  an  acceptance  by  London  bankers.  —  For 

the  crown,  the  cases  of  Mead  v.  Young  (4  T.  R»  28.),  and  Parkti^ 

and  Browns  case  (2  Leach,  775*  2 East*s  P.  C  963.),  were  cited 

as  in  point.  —  No  judgment  was  given,  but  the  prisoner  received 

a  free  pardon.     Eleven  judges  were  present,  of  whom  ten  were  of 

opinion  that  this  case  did  not  amount  to  forgery.    They  gave  no 

opinion  upon  the  point  as  to  the  variance,  their  judgment  on  the 

first  point  rendering  that  unnecessary.     Bayley  J.  was  absent  at 

cb  ambers.     S  Brod*  Sf  Bing.  201. 

H^.  Tesiick  was  indicted    (Bodmin  Sum.  Ass.  1774,   2  East*s  Receipts. 
PL  Cm  925.   2  RusM.  362.)  for  uttering  and  publishing  as  true  a 
forged  receipt  Jor  money,  with  the  name  S.  fV.,  &c.,  for  1/.  4«.  which 
was  as  follows  ;  viz. 

WiA  intention  to  defraud  ffadham  Lock,  WUHam  Hughes,  and  Henry  Saunders, 
against  the  Matute,  &c.    The  second  count  was  for  feloniously  uttering  and  pub- 
Hsbing  the  same  as  true,  with  the  like  intention.    The  third  count  was  for  forging 
an  aoc^itaDce  (setting  out  the  acceptance  as  above),  with  the  like  intention.    And 
the  fourth  count  was  for  uttering  and  publishing  the  said  acceptance,  with  the  likff 
intention.     It  was  proved,  on  the  part  of  the  prosecution,  that  no  Thomat  Bowden 
(the  person  appearing  on  the  bill  to  be  the  acceptor)  lived  at  No.  40.  Ciutie  Street^ 
Hotbom  ;  and  that  no  such  person  ever  resided  or  carried  on  business,  or  was  ever 
heard  of  at  Romfird,  in  Emscx  ;  and  that  there  is  no  baize  manufactory  in  Rowf 
*9rd0>     On  the  part  of  the  prisoner,  it  was  proved  by  a  witness,  who  stated  him- 
setf  to  have  been  a  partner  in  business  with  Thomaa  Bou^den  (the  acceptor),  that 
the  acceptance  was  the  hand-writing  of  Thomas  Bowden*     This  witness,  on  hia 
crrwis  4»Tamination,  said,  that  Bowden  never  carried  on  the  business  of  a  baise 
manufacturer  at  Romfird,  and  that  the  prisoner  had  known  Bowden  many  years. 
Another  witness  said  he  knew  Bowden,  and  that  the  acceptance  was  his  hand- 
writing.    Hiis  second  witness  said,  that  he  kept  the  house.  No.  40.  CasUe  Street, 
Ho&om  (the  place  where  the  bill  is  made  payable),  and  that  he  was  surprised  at 
Bawdcn*%  accepting  the  bill  made  payable  at  No.  40.  Castle  Street,  Hoibom,  as  he 
did  not  reside  there,  and  had  no  authority  from  the  witness  to  make  any  bill  pay- 
able at  that  house.     Best  J.  desired  the  jury,  first,  to  consider  whether  there  was 
any  such  person  as  Thomas  Bowden^  and  if  there  was,  whether  the  acceptance 
was  his.     The  learned  judge  told  them,  if  there  was  no  such  person,  or  the  ac- 
ceptance was  not  his,  and  the  prisoner,  at  the  time  he  offered  the  bill  to  the  pro- 
secutors, knew  either  that  there  vras  no  such  person,  or,  if  there  was,  that  he  had 
not  accepted  it,  they  should  find  him  guilty,  and  further  directed  the  jury,  if  tliey 
tix>ught  the  acceptance  was  Bowden  h  writing,  to  find  whether  he  ever  lived  at 
J^omford,  or  carried  on  the  business  of  a  baize  manufacturer  there ;  and  told  them 
that,  if  they  thought  Bowden  never  lived  at  Romford,  or  carried  on  any  manu- 
factory there,  and  tliat  the  piisoner,  who  appeared  from  the  evidence  to  be  ac- 
quainted vrith  him,  knew  that,  on  addressing  the  bill  to  Bowden,  as  baize  manu- 
^cturer,  at  Rofitford,  he  was  giving  him  a  false  description,  for  the  fraudulent 
purpose  of  giving  credit  to  the  bill,  they  should  find  him  guilty ;  and  that  the 
judge  would  submit  the  propriety  of  the  conviction  under  these  circumstances  to 
the  judges.     The  jury  found,  that  there  was  no  such  person  as  Thomas  Bowden, 
Best  J.  thought  that  there  was  such  a  person,  and  that  the  acceptance  was  his 
hand-writing,  and  vrished  therefore  for  the  opinion  of  the  judges,  whether,  as- 
suming that  the  acceptance  was  the  hand-writing  of  Bowden,  the  prisoner,  by  the 
giving,  on  the  face  of  the  bill,  Bowden  a  false  description,  and  uttering  the  bill 
after  it  was  accepted  by  Bowden  with  this  false  description,  with  intent  to  defraud, 
brought  himself  witliin  any  of  the  counts  of  the  indictment  against  him.     Eleven 
of  the  judges  (Best  J.  being  at  chambers)  were  of  opinion,  that  this  case  did  not 
fall  within  the  decision  of  Parkes'  and  Brown* s  case  (a),  2  East's  P.  C  963. 
S.  C.  2  Leach,  775. ;  but  that,  though  a  gross  fraud,  it  was  no  forgery. 

(a)  See  ant^,  p.  279. 
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«  Received  the 
contents  above, 
by  me,'*  &c.  is 
a  sufficient 
statement  of  a 
receipt  in  an 
indictmex>t. 


Receipt  to  a 
navy  bill 
BignmenL 


Scrip  receipt. 


Alteration  in 
copy* 


Initials,  &c  on 
a  receipt  must 
be  explained. 


Order  for  pay- 
ment of  money 
or  delivery  of 
goods,  must 
appear  to  be  the 
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«  18th  Marvh,  177S. 
"  Received  the  contents  above,  by  me, 

"  Stephen  WUhert" 
With  intent  to  defraud  72»  Goadby^  &c.  It  appeared  that  the 
prisoner  was  employed  by  Goadby^  who  sold  lottery  tickets  and 
shares,  and  paid  the  money  for  prizes,  to  settle  an  account  with 
jS.  Withers  ;  that  a  precise  account  in  writing  was  given  by  Goadbt/ 
to  the  prisoner,  in  which  there  was  a  balance  of  1/.  4r.  due  to 
Withers^  with  the  money  to  pay  that  balance ;  that  the  prisooer 
aflerwards,  on  settling  his  accounts  with  Goadby^  produced  this 
very  account,  together  with  the  receipt  stated  in  the  indictmenti 
which  was  not  signed  bv  Withers^  and  took  credit  for  the  amount, 
knowing  that  Withers  had  not  been  paid.  It  was  objected  that 
this  receipt  did  not  correspond  with  the  indictment,  which  should 
have  contained  the  bill  as  well  as  the  receipt ;  and  that  the  receipt, 
as  set  forth,  of  ^'  the  contents  above  "  did  not  appear  to  be  a  re- 
ceipt for  the  bill  in  question,  or  to  be  a  receipt  for  money*  After 
conviction,  judgment  was  respited ;  but  in  Mich.  T.  1774<,  the 
judges  were  of  opinion  that  the  indictment  was  sufficient,  for  it  was, 
*'  Received  the  contents  above"  which  shewed  it  to  be  a  receipt 
for  something,  though  the  particulars  were  not  expressed ;  it  was 
laid  to  be  a  forged  receipt  for  money  under  the  hand  of  S.  W»  for 
\L  4«.  Od,f  and  the  bill  itself  was  only  evidence  of  the  fact,  aod 
shewed  it  to  be  a  receiptor  money  as  charged. 

But  in  the  case  of  W.  Hunter  (E.  T.  1796),  who  was  indicted 
for  forging  a  receipt  to  an  assignment  for  payment  of  a  certain 
sum  in  a  navy  bill,  the  judgment  was  arrested,  because  it  did  not 
appear  on  the  face  of  the  instrument,  nor  was  shewn  by  any  aver- 
ment, that  the  instrument  was  a  receipt  for  money.  R*  v*  Huntert 
2  Leach,  624.  2  East's  P.  C.  928. 

In  Lyon*B  case  it  was  ruled  by  all  the  judges,  that  a  scrip  receipt 
not  filled  up  with  the  name  of  the  subscriber,  or  person  from  whom 
the  money  was  received,  is  not  a  receipt  for  money  within  the 
statutes.    Lyon*s  case,  2  East's  P.  C.  9S3. 

A  person  who  makes  a  copy  of  a  receipt,  interpolating  the 
words  <*  in  fidl  of  all  demands, '  and  produces  such  false  copy 
upon  a  suggestion  of  the  loss  of  the  original,  is  guilty  of  forgery. 
Upfold  V.  Leitf  Sitt.  after  H.  T.  1804,  cor.  Ld,  EUenborough  Cin 
5  Esp.  100. 

Tlie  indictment  charged  the  prisoner  widi  publishing  thefoIlowiD| 
forced  receipt  to  an  account  for  money,  ^*  1825.  Received,  H»  Ht 
which  had  been  given  by  Henry  Hargreaves  as  a  receipt  for  other 
money,  but  which  prisoner  had  annexed  to  the  account  in  que^' 
tion,  and  had  published  it  for  a  genuine  and  true  receipt  for  the 
sum  in  account,  with  intent  to  defraud  said  //.  Hargreaves:  after 
conviction,  judgment  was  arrested,  on  the  ground  that  the  indict- 
ment ought  to  have  shewn  what  *'  H.  H"  meant,  and  what  con- 
nection Hargreaves  had  with  the  receipt.  E.  T.  1826,  A.  v.  Barto», 
IR.S^M.Ul. 

As  to  producing  unstamped  receipts  in  support  of  a  charge  oi 
felony  founded  thereon,  see  R,  v.  Hall,  3  SiarL  67.,  a«<^j  P- ^*' 

If  the  warrant  or  order,  mentioned  in  stat.  7  G.  2*  c.  22-  (°^^ 
repealed),  do  not  purport,  on  the  face  of  it,  nor  be  shewn  by  & 
proper  averment,  to  be  made  by  a  person  having  authority  to  com- 
mand the  payment  of  the  money,  or  direct  the  delivery  of  the 
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^€K>d&9  bat  only  amonnte  to  a  a  request  to  advance  the  money  or  ordcroTAper. 
sapply  the  goods  on  the  credit  of  the  party  applying,  it  is  not  a  war-  "oo  «BtitM  to 
rant  or  order  within  the  statute.   2  East's  P.  C.  936.  2  Leach^  597.  ""^  ^ 
See  also  Reeve^s  ease^  2  Leach,  808. 

Mavy  Milckdl  was  indicted  for  publishing  and  uttering  this 
forged  warrant  and  order  :  <<  Mr.  Jeffereys^  I  desire  you  to  let  this 
woman  have  six  yards  of  ordinary  stuff,  one  pair  of  stockings,  one 
shift,  one  apron,  one  handkerchief,  and  I  will  see  it  all  paid  for. 
Witness  my  hand,  G.  May:**  with  intent  to  defraud  W.Jeffereyt. 
The  prisoner  pretending  to  be  entitled  to  parochial  relief,  went  to 
Jegereys^  shop  with  the  order)  saying  she  had  brought  it  from 
Ma^y  the  overseer  of  the  poor,  and  desiring  him  to  let  her  have 
the  articles  on  the  credit  of  it.  After  conviction,  judgment  was 
respited;  and  nine  of  the  judges,  on  a  conference  in  July^  1754, 
were  clearly  of  opinion  that  the  writing  was  not  a  warrant  or  order 
for  the  delivery  of  goods  within  the  statute ;  eonsidering  that  the 
words  **  xoarrant  or  orders*  as  they  stand  in  the  act,  are  synony* 
mous,  and  import  that  the  person  giving  such  warrant  or  order  has 
or  at  least  claims  an  interest  in  the  money  or  goods  which  are  the 
subject-matter  of  it,  and  has  or  at  least  assumes  to  have  a  disposing 
power  over  them,  and  takes  on  him  to  transfer  the  property,  or  at 
least  the  custody  of  them,  to  the  person  in  whose  favour  such  war- 
rant is  made.  And  though  this  case  must  fall  within  the  mischief, 
yet  in  the  construction  of  an  act  so  penal,  the  strict  letter  of  it 
ought  not  to  be  departed  from.  MilchelPs  case,  FostAl9.  2 East** 
P.  C.  936.  2  Russ.  470. 

On  the  authority  of  MitchelVs  case,  it  was  determined  in  WU"  s.  P. 
Uams%  case  that  a  note  to  a  tradesman,  requesting  him  to  let  the 
bearer  have  certain  eoods,  is  not  within  the  statute,  though  most 
of  the  judges  said  they  should  have  doubted  the  propriety  of  the 
former  case,  had  it  been  res  Integra  ;  but  it  having  been  so  long 
acquiesced  in,  they  thought  it  could  not  be  departed  from.  Wii* 
Uams*s  case,  1775,  I  Leach,  114.  2  East's  P.  C.  937. 

Accordingly,  in  Ellors  case,  a  note  in  the  following  form,  ^*  s.  P. 
**  Messrs.  Sanger ,  please  to  send  10/.  by  the  bearer,  as  I  am  so 
ill,  I  cannot  wait  on  you,  Eliz*  Wery"  was  holden  not  to  be  an 
order  within  the  statute.  The  prisoner  was  therefore  acquitted  of 
the  felony,  but  detained,  and  at  a  subsequent  sessions  convicted 
of  a  misdemeanor.  Ellors  case,  0.^.1784,  1  Leach,  323.  2  East's 
P.  C  938. 

Prisoner  was  indicted  for  forging  an  order  for  the  payment  of  It  must  appear 
money ;  viz,   "  Mr.  T.  Sir,  you  will  please  to  pay  R.  P.  3/.  for  tlMt  the  penon 
three  weeks  due  to  him,  a  country  member,  J.  B'*    It  appeared  ^***^%f?J*5* 
that  J.  B,  was  the  secretary  of  a  friendly  society,  and  that  there  7d5 J^^l 
was  usually  money  in  r.'s  hands  to  pay  any  demands  made  by  power^^ 
J,  B/s  orders,  but  there  was  no  member  of  the  name  of  R,  P.  No 
evidence  was  given  that  J.  B.  had  any  disposing  power  over  the 
money,  which  could  be  shewn  only  by  the  production  of  the  rules 
and  regulations.     After  conviction,  the  judges  thought  that  this 
was  not  an  order  on  the  face  of  it,  and  that  the  conviction  was 
therefore  wrong.  E.  T.  1829,  R.  v.  Baker,  1  R.SfM.  231. 

In  Clinch's  case  it  was  holden,  that  an  order  of  this  kind  ought 
to  be  directed  to  some  person  in  particular,  and  it  ought  to  ap- 
pear that  the  person,  whose  name  is  subscribed  to  the  order,  had 
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an  authority  to  make  it.     Clinch's  casCy  O.  B.  ITOi,  1  Leach^  540. 
2  Russ,  473,  4. 

But  if  it  purport  to  be  an  order  which  the  party  has  a  right  to 
make,  although  in  truth  he  has  no  such  right,  and  though  no  such 
person  exists  as  he  who  is  supposed  to  have  made  it^  it  comes 
within  the  statute. 

C.  Locket  was  convicted  of  knowingly  uttering  a  forged  order 
for  the  payment  of  money  in  these  words :  "  Messrs.  NeaUy  For- 
dyccj  and  Down,  pay  to  Wm.  Hopwood^  or  bearer,  16/.  lOn.  6d. 
R,  Vennest ;  "  with  intent  to  defraud  John  Scales*  The  prisoner 
applied  to  Scoles,  a  colourraan,  and  agreed  to  purchase  goods  to 
the  amount  of  10/.  0^.  6d.  which  he  was  to  send  for;  and  he  took 
away  with  him  a  little  Prussian  blue.  He  came  again,  pretending 
to  be  in  a  hurry,  and  presented  this  note,  which  he  said  was  a  good 
one  ;  and  Scales  gave  him  6/.  10;.,  being  the  difference.  No  such 
person  as  R.  Vennest  kept  cash  at  Messrs.  Neale  and  Co.'s,  nor  did 
it  appear  that  there  was  any  such  man  existing.  The  question 
submitted  to  the  judges  was,  whether  this  were  an  order  within  the 
statute,  being  the  name  of  a  fictitious  person  ?  the  doubt  arising  on 
what  is  said  in  MitchelV^  case.  (See  supra,)  The  judges,  after  very  long 
consideration,  at  last  agreed  in  Trin.  T.  1774,  that  this  was  forgery. 
They  thought  it  quite  immaterial  whether  such  a  man  as  Vennest 
existed  or  not ;  or  if  he  did,  whether  he  had  kept  cash  at  the 
banking  house  of  Messrs.  Neale  and  Co/s ;  it  was  sufficient  that 
the  order  assumed  those  facts,  and  imported  a  right  on  the  part 
oC  the  drawer  to  direct  such  a  transfer  of  his  property.  Lockett*s 
case,  O.  B.  June,  1772,  2  Easfs  P.  C.  940.  1  Leach,  94.  S.  C. 
2  Russ.  474. 

The  expressions  in  $  10.  of  1  fT.  4.  c.66*  are  "  any  warrant, 
order,  or  request  for  the  delivery  or  transfer  of  goods."  See 
ante. 

A  request  (under  11  G.  4.  &  1  fT.  4.  c.  66.  §  10.)  must  import 
on  the  face  of  it  to  be  a  request.     E.  7*.  18S1. 

And  if  the  words  have  not  necessarily  that  effect,  but  are  so 
understood  in  trade, &c.,  there  must  be  an  innuendo  to  explain  them. 
E.  T.  1831. 

A  request  need  not  be  addressed  to  any  particular  person. 
Sew*.  JS.  r.  1831. 

On  indictment  for  uttering  a  forged  request,  the  request  was 
stated  to  be  " per  bearer  two  lis.  4^.  counterpanes,  «/. Dames, 
E.  Txvell,  88.  Aldgate :  *'  this  was  explained  to  mean  in  the  trade 
in  which  J,  Davies  dealt  at  88.  Aldgate,  to  be  a  request  from 
Txvell,  D.'s  foreman,  to  any  person  in  the  trade,  to  supply  the 
counterpanes.  Objection  was  made,  that  the  request  was  not 
addressed  to  any  person  in  particular,  and  ca.  saved.  On  con- 
sideration, the  judges  (twelve)  seemed  to  think  the  address  not 
necessary ;  but  they  thought  the  words  **  per  bearer "  did  not 
necessarily  import  "  send  per  bearer,*'  they  might  have  meant  '*  I 
have  sent  per  bearer ; "  and  that  there  ought  to  have  been  an 
innuendo  to  explain  them.  E.  T.  1831,  R*  v.  CuUen,  MS. 
Bayley  B.  S.  C.    1  M.  300. 

In  these  cases  it  is  not  necessary  to  specify  the  particular  goods 
in  the  order,  provided  it  be  conceived  in  terms  intelligible  to  the 
parties  themselves  to  whom  it  is  addressed.  2  East's  P.  €.9^1. 
Jones* s  case,  1  Leach  y  204.  2  Russ*  475. 
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In  R.  V.  M^Intoihy  2  Eaa^s  P.  C.  942.,  an  order  for  payment  of  Not  confined 
prize-moneyy  and  in  R.  v.  Graham,  2  jB/i*^**  P.  C.  9(-5.,  a  forged   to  dealings  in 
order  of  a  magistrate  upon  the  high  constable  of  a  division,  or  the   *'*^^' 
treasarer  of  the  county,  to  pay  a  reward  of  lOs,  to  the  prisoner 
for  apprehending  a  vagrant  under  stat.  17  G.  2.  c.  5.  §5.  (a),  were 
hoiden  to  be  orders  within  the  meaning  of  the  7  G.  2. ;  though  in  the 
latter  case,  the  18th  section  of  the  act  subjects  the  party  forging 
such  order  to  a  penalty  of  50/.     See  2  Russ.  471.  n. 

Benjamin  Rushwortk  was  indicted  at  York  Sum.  Ass.  1816,  for  A  forged  order 
forging  an  order  for  the  purpose  of  obtaining  the  sum  of  4/.  10s.  for  obtaining 
for  apprehending  and  conveying  certain  vagrants :  but  the  order  ^^^  reward,  &c. 
not  being  under  hand  and  seal,  as  required  by  17  G.  2.  c.  5.  §  5.,  |jj' °PP™*»"d- 
aod  being  addressed  to  the  county  treasurer  instead  of  to  the  nmund^^d 
high  constable,  as  that  statute  also  requires,  Bayley  J.  thought  and  seal,  &c. 
it  was  not  such  an  order  for  payment  of  money  as  was  within  the  not  within  the 
statute,  and  directed  an  acquittal.    RushutoriKs  case,  C.C.R.  317.  •'*'"**• 
2Russ.^7l. 

A  bill  of  exchange  may  be  stated  as  an  order  for  payment  of  -^  ^'11  of  ex- 
money.     In  Shepherd's  case,  O.  B,  Sept.  1781,  ^Eas^s  P.  C,  944.,  J^^"«^®  "•yj^ 
the  forged   instrument,  which  was  set  out,  was  precisely  in  the  forpVment   f 
form  of  a  bill  of  exchange,  and  in  the  indictment  it  was  stated  to  be  mone*/.'"*" 
an  order  for  payment  of  money.     It  was  objected,  that  it  ought 
to  have  been  laid  to  be  a  bill  of  exchange.   But  in  Mich.  T.  1781, 
the  judges  were  unanimously  of  opinion  that  it  was  properly  laid. 
It  was  observed  that  the  indictment  and  the  draft  were  the  same  as 
in  Lockett^s  case,  (suprd,)  where  all  the  judges  held  the  conviction 
proper ;  and  that  every  bill  of  exchange  seemed  to  be  an  order  for 
payment  of  money,  though  not  vice  vcrsd. 

Uttering  a  forged  note  was  within  the  forgery  acts  prior  to    PromiMorj 
1  fF.  4.,  though  it  was  on  the  face  of  it  payable  m  Ireland  only,  note  payable 

TV.  J:  1831.  •"  Ireland. 

Indictment  for  uttering  here  in  April,  11  G.4.,  a  note  for  SOs. 
payable  to  bearer  on  demand  in  Dublin.  Case  upon  the  question 
whether  the  uttering  an  Irish  note  was  within  the  then  existing 
statutes,  and  the  judges  (fourteen)  were  unanimous  it  was.  TV.  T. 
1831,  S.  C.  1  M.  31 1.     R.  V.  Kirkuoood,  MS.  Bayley  B. 

If  several  make  distinct  parts  of  a  forged  instrument,  each  is  a  Principalg  in 
principal,  though  he  does  not  know  by  whom  the  other  parts  are  forgery. 
executed,  and  though  it  is  finished  by  one  alone  in  the  absence  of 
the  others.     Tr.  T.  1831. 

On  an  indictment  against  Dade,  Kirkwood,  and  Siansfield,  for   Actors  in  the 
forging  a  note,  and  against  Collins  and  Campbell  as  accessaries  trans^acdon  of 
before  the  fact,  it  appeared  that  Siansfield  made  the  paper,  Kirk-  ^^^  forgery,  but 
tBood  engraved  the  plate,  and  struck  off  the  impression,  and  Dade,  ""*"*^°  ^ 
in  the  absence  of  Stansfield  and  Kirkwood,  filled  up  and  finished  ^1;^^^^ 
the  note.     Stansfield,  when  he  made  the  paper,  did  not  know  that 
Kirkwood  or  Dade  were  to  have  any  thing  to  do  with  the  forgery; 
nor  did  Kirktoood  know,  when  he  engraved  the  plate  and  made  the 
impression,  that  Dade  or  Stansfield  were,  or  were  to  be,  concerned. 
Collins  and  Campbell  were  the  movers,  and  through  them  all  the 
parties  were  set  to  work.     The  object  was,  to  pass  off  notes  of  the 
fVirkstvorth  bank.     Dade  was  not  upon  his  trial,  and  Collins  and 
Campbell  could  not  properly  be  tried  unless  Stansfield  and  Kirk' 

(a)  Repealed  by  sUt.  5  G.  4.  c  83.     See  tit.  Claffvanr. 
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n)ood  were  to  be  deemed  principals.  The  four  were  conTicted,  but 
case  for  the  judges  upon  the  question  whether  Siansfield  and 
Kirkwood  were  principals  and  rigntly  convicted ;  andy  on  coosdt- 
ation,  the  judges  (fourteen)  were  unanimous  that  they  were,  that 
R.  V.  JBingley  was  rightly  decided,  and  that  the  ignorance  of 
Stansfield  and  Kirkwood,  who  were  to  effect  the  other  parts  of  the 
forgery,  was  immaterial :  it  was  sufficient  if  they  knew  it  was  to 
be  executed  by  somebody.  Tr.T.  1831,  ^.  ▼.  Kirkxoood,  MS. 
Bajdey  B.  S.  C.  1  Af.  307.  by  the  name  of  R.  v.  Dade  and  others 

There  was  another  indictment  against  Dade  and  Kiritooodt  for 
forging  a  note  of  Heyvoood*^  bank  at  Manchester^  and  against  Ccl- 
Iyer  and  Calvert^  as  accessaries  before  the  fact.  Kirkwood  engraved 
tne  plate,  and  worked  off  the  impression  from  it ;  and  Dade,  in  his 
absence,  filled  up  the  note.  Dade  not  being  in  custody,  Kirkwoodj 
Collier,  and  Calverty  were  alone  tried,  and  upon  tlieir  conviction 
the  point  was  also  saved,  whether  Kirkwood  was  a  principal,  and 
the  judges  were  unanimous  that  he  was.  TV.  T.  1831,  R*  v. 
Kirkwood,  MS.  Bayley  B.    S.  C.  I  Af.  304. 

On  indictment  against  prisoner  for  setting  off  from  a  certain 
piece  of  parchment  the  impression  of  a  die,  made  and  used  in  par- 
suance  of  the  statute  in  that  case  made  and  provided,  for  denoting  a 
stamp  duty  of  25/.,  with  intent  to  use  the  same  upon  another  piece 
of  parchment,  it  appeared  that  the  prisoner  was  ordered  by  the 
commissioners  of  stamps  to  cut  off  from  an  instrument  brought  to 
liave  a  spoiled  stamp  allowed,  that  part  upon  which  the  stamp  was; 
that  he  did  so,  and  afterwards  detached  from  the  parchment  lo 
cut  off  the  blue  paper  upon  which  the  stamp  was  impressed,  sod 
affixed  it  to  another  piece  of  parchment,  and  offered  it  for  sale. 
The  impression  was  made  by  a  die  used  by  direction  of  the  com- 
missioners before  and  afler  55  G.  3*  The  jury  found,  1st,  that  they 
could  not  say  whether  the  impression  was  made  before  or  after 
55  G.  3. ;  2dly,  that  when  the  prisoner  cut  the  piece  from  iht  in* 
strument,  he  had  no  fraudulent  intention ;  3dly,  that  he  had,  when 
he  detached  the  stamp  from  the  parchment  he  had  cut  off  with 
it ;  and,  4thly,  that  he  intended  to  use  it  upon  other  parchment 
destined  for  indentures ;  and,  upon  this  finding,  the  judges  thought 
the  prisoner  rightly  convicted.  Tr.  T.  1831,  R%  ▼.  Smiih^  MS. 
Bajdey  B.  S.  C.  1  M.  314. 

Frisoner  was  indicted  on  55  G.  3.  c.  185.  %  7.,  for  selling  piste 
with  the  king's  mark  forged  upon  it,  knowing,  &c.  Previous  acts, 
viz.  24  G.  3.  sess.  2.  c.  53.  §  16.,  and  52  G.  3.  c.  143.  §  7**  had  con- 
tained similar  provisions.  By  55  G.  3.  it  is  made  a  capital  offence. 
Afler  conviction,  judgment  was  respited,  on  a  doubt  whether  the 
punishment  of  death  was  taken  away  by  subsequent  statutes ;  and, 
if  it  was,  whether  the  punishment  was  transportation  for  life  abso- 
lutely, or  discretionary  in  the  court.  11  G.  4.  &  1  1^.4.  c.66« 
§  1.,  repeals  the  punishment  in  very  many  forgeries,  and  gives  the 
court  aiscretion:  $  31.  repeals  many  former  acts,  buf  does  not 
specify  the  above  acts :  2  &  3  fF.  4.  c.  123.9  takes  away  the  punuh- 
ment  of  death  from  many  other  forgeries  which  were  made  capital 
by  11  G.  4.  &  1  fV.^.c*  66.f  and  enacts  transportation  for  life* 

The  judges  held  that  the  punishment  of  death  is  taken  away  by 
Jl  G.4.  &  1  fF.4.  C.66.  §1.,  and  that  the  punishment  is  discre- 
tionary under  that  section.  M.  T.  1833,  R.  v.  WiUiam  Hope, 
Sum*  Devon  Ass.  1833,  cor.  Patteson  J.  MS. 
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It  appeared  that  the  prisoQer  was  in  the  habit  of  putting  off  bad  DeliTcry  of 
notes  through  the  agency  of  5.  H.,  a  female ;  and  it  being  proved  forged  not*  to 
that  she  had  given  a  91,  note  at  a  shop,  which  note  prisoner  claimed  ^  •gcntto 
to  be  hisy  he  was  found  guilty ;  and  on  ca.  res.  a  nujority  of  the  ^^'^^^^  ^' 
judges  were  of  opinion  that  the  conviction  was  right  on  the  count 
for  dispoaiog  and  putting  away.    R,  v.  Palmer^  C  C  R*  72. 

N,B,  This  was  under  13G.2.C.13.  §11.9  now  repealed;  but 
aeel  IF.  4.  c.  66.  §3. 

Bat  where  the  prisoners,  having  agreed  with  A.  to  sell  him  some  Agreement  for 
forged  notes,  met  him  by  appointment,  and  pointed  out  to  him  a  **'*  of  forged 
woman  who  would  deliver  him  the  notes,  and  from  whom  A.  re-  ^*Snffout 
c^ved  them,  but  it  did  not  appear  that  the  prisoners  were  present  the  penon  who 
«t  the  delivery,  it  was  held  that  the  prisoners  were  only  accessaries  is  to  deliTcr 
before  the  fact.     R.  v.  Stewart  and  anethery  C.  C.  A.  365.  ^a»- 

Where  it  was  proved  that  the  prisoner  delivered  a  forged  note  DelWery  to 
to  an  agent  for  the  purpose  of  passing  it,  which  the  agent  en-  *8*nt,  being  an 
deavoured  to  do,  the  judges  held  that,  assuming  the  a^ent  knew  •f^c^Moplice. 
the  note  to  be  forged,  the  delivery  of  it  to  him  by  the  prisoner  was 
a  disposing  of  it  within  the  statute,  and  that  the  conviction  was 
right.     E.  T.  1827,  R.  v.  Gilu^  lR.SfM.  166. 

Sem^  also,  that  if  the  agent  was  an  innocent  instrument,  and  peliverj  to  an 
employed  as  such,  his  act  would  be  the  act  of  the  principal,  for  '■^k'^o^  Hl^nt 
which  the  principal  might  be  convicted.  Per  Vaughan  B.,  ib.  169. 

Where  the  prisoner  left  a  forged  bill,  payable  to  himself  or  DehVeringa 
order,  and  not  indorsed  by  him,  in  the  hands  of  his  landlady  as  a  ^'^^'^  ^ 
pledge  for  the  payment  of  his  bill,  the  judges  held  that,  having  ^^  u^riiuN 
been  delivered  for  the  purpose  of  obtaining  credit,  it  was  a  guilty 
ottering.     R.  v.  Birkett,  C.  C.  R.  86. 

Bat  where,  on  a  charge  for  uttering  and  publishing,  it  appeared  '^ter,  if  It  be 
that  imsoner  had  delivered  the  notes  to  the  innkeeper  where  he  was  dejiTered  for 
lodguv,  to  take  care  of  them  for  him,  and  to  shew  that  he  was  a         ^«»««»7* 
man  of  substance,  the  judges  held  the  conviction  wrong,  and  that 
it  did  not  amount  to  an  uttering,  unless  the  note  was  used  in 
some  way  to  obtaiu  money  or  credit  upon  it.     R,  v.  Shuckardf 
C.  C.  R.  200. 

III.  3inbittmtnt  atiti  (tt^itmitt. 

The  rule  was  formerly  well  established  with  respect  to  the  com-  old  rule  u  to 
petency  of  witnesses  in  cases  of  forgery,  that  no  one  was  allowed  competence  of 
to  give  evidence  for  the  prosecution  who  was  interested,  at  the  ''«*«>«*«•  whoeo 
time  of  his  examination,  in  setting  aside  the  instrument  alleged  to  ^!!^*'* 
be  forged,  if,  in  case  of  its  beins  genuine,  he  would  either  be 
liable  to  be  sued  upon  it,  or  be  deprived  by  it  of  a  legal  claim 
against  another;  and  he  was  also  held  to  be  equally  incompetent  to 
prove  any  other  fact  which  contributed  to  establish  the  forgery. 
2  East.  P.  C.  993.  1  Phill.  Evid.  1 13.  2  Russ.  374. 

But,  now,  by  9(7.4.  c.S2.  §  2.,  on  any  prosecution  by  indict-  90.4.  e.S9.  i.8# 
ment  or  information,  either  at  common  law  or  by  statute,  against  Renderingthent 
any  person  for  forging  a  deed,  writing,  instrument,  or  other  matter  *^**°^?"f  S 
whatsoever,  or  for  uttering  or  disposing  of  any  deed,  writing,  in-  pr^Hwution.  * 
strument,  or  other  matter  whatsoever,  knowing  the  same  to  have 
been  forged,  or  for  being  accessary  before  or  after  the  fact  to  any 
such  offence,  if  the  same  be  a  felony,  or  for  aiding,  abetting,  or 
counselling  the  commission  of  any  such  offence,  if  the  same  be  a 
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misdemeanor,  no  person  shall  be  deemed  to  be  an  incompetent  wit- 
ness, in  support  of  any  such  prosecution,  by  reason  of  any  interest 
which  such  person  may  have  or  be  supposed  to  have,  in  respect  of 
such  deed,  writing,  instrument,  or  other  matter. 

It  is  not,  however,  indispensable,  that  the  party  whose  hand- 
writing has  been  forged,  should  be  the  witness  to  prove  the 
forgery. 

In  a  prosecution  for  the  forgery  of  a  bank  note,  it  was  ruled, 
that  the  hand-writing  of  the  cashier  of  the  bank  might  be  disproved 
by  any  other  person  who  was  acquainted  with  his  hand-writiog. 
Hughes  s  case,  2  East.  P.  C.  1002. 

On  points  reserved  from  cases  on  bank  prosecutions,  it  was 
resolved  by  the  judges,  that  it  was  unnecessary  to  produce  the 
signing  clerk,  to  shew  that  he  never  signed  the  note,  if  the  same 
is  established  by  the  evidence  of  persons  acquainted  with  his 
hand-writing.     C.  C.  R.  380. 

It  is  an  established  rule  of  evidence,  that  hand- writing  caoDot 
be  proved  by  comparing  the  paper  in  dispute  with  any  other 
papers  acknowledged  to  be  genuine.  PhilL  Evid,  430.  2  Russ.SlB* 

Questions,  however,  have  arisen,  whether  the  evidence  of  persons 
of  skill  and  experience,  and  whose  business  it  was  to  inspect 
franks  and  detect  forgeries  at  the  post-office,  was  admi&^ible  to 
shew  whether  certain  writings  were  in  a  natural  or  in  an  imitated 
hand.  Goodtitle  v.  Braham,  4  T.  R.  4-97.  Cart^  v.  Piti,  Pedes 
Evid.  85.  Phil.  Evid.  ^30.  R.  v.  CatOTy  ^Esp.  117. 

In  the  latest  of  the  cases,  where  an  inspector  of  franks  of  the 
post-office  was  not  allowed  to  state  his  opinion  whether  the  hand- 
writing in  question  was  a  genuine  signature  or  an  imitation,  on  the 
trial  of  a  feigned  issue  to  try  a  question  of  forgery,  the  court  of 
B.  R.  expressed  doubts  of  the  admissibility  of  the  evidence,  and 
refused  to  disturb  the  verdict,  on  the  ground  of  its  being  rejected. 
Gurnet/  v.  Longlands,  5B.  Sf  A.  330. 

In  R.  V.  fVtflie  and  another,  at  the  O.  B.  Apr.  14u  1804,  the 
prisoners  were  indicted  for  disposing  of  and  putting  away  a  forged 
bank-note  for  1/.,  knowing  the  same  to  be  forged.  In  order  to 
shew  the  knowledge  of  the  prisoners  that  the  note  was  forged, 
evidence  was  offiered  that  the  prisoners  had  passed  other  forged 
notes  to  other  persons :  And  to  this  evidence  the  counsel  for  the 
prisoners  objected,  as  being  inadmissible ;  because,  they  said,  upon 
indictments  for  burglary  or  robbery,  previous  offences  were  not 
allowed  to  be  given  in  evidence  to  prove  the  quo  animo  ;  nor  upon 
an  indictment  for  uttering  bad  money ;  and  they  said  that  the 
prisoners  ought  to  have  had  notice  of  the  several  utterings  intended 
to  have  been  proved  against  them.  Lord  EUenborough  C*  J*  ^^f 
that  in  R.  y.  Tattershall  (tried  at  Lancaster,  1801,  by  Mr.  J. 
Chambre)  it  was  held  b^  all  the  judges,  that  the  jury  might,  from 
the  conduct  of  the  prisoner  on  one  occasion,  infer  his  knowledge 
on  another.  And  he  said,  ^*  I  remember  a  case  in  which  a  person 
came  to  Manchester  with  a  large  parcel  of  forged  notes ;  his  whole 
demeanour  afforded  pregnant  evidence  of  the  mind  and  purpose 
for  which  he  came;  and  a  question  was  made,  whether  that  evidence 
should  be  received ;  for  it  was  said,  that  it  would  be  trying  the 
prisoner  for  other  utterings.  But  if  crimes  do  so  intermix,  the 
court  must  go  through  the  detail.  I  remember  a  case  where  a  man 
committed  three  burglaries  in  one  night ;  he  took  a  shirt  at  one 
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place,  and  left  it  at  another ;  and  they  were  all  so  connected  that 
tlie  court  went  through  the  history  of  tlie  three  burglaries.  The 
more  detached  in  point  of  time  the  previous  utterings  are,  the  lef^s 
relation  they  will  bear  to  that  stated  in  the  indictment.  But  in 
sacb  case,  the  only  question  would  be,  whether  the  evidence  was 
sufficient  to  warrant  the  inference  of  knowledge  from  such  parti- 
cular transactions  ?  It  would  not  make  the  evidence  inadmissible. 
Sach  evidence  may  come  out  from  these  circumstances,  as  may 
leave  do  doubt  that  the  prisoners  must  have  known  what  sort  of 
paper  they  were  passing.  Under  the  authority  therefore  of  the 
decision  which  has  already  taken  place,  I  think  that  it  is  competent 
for  us  to  go  into  and  receive  evidence  of  another  offence,  and  of 
the  demeanour  of  the  prisoners  on  other  occasions,  from  which 
knowledge  may  be  inferred." — Heath  J.  agreed,  and  said  he 
remembered  a  case  where  several  persons  were  tried  for  a  con- 
spiracy to  raise  wages,  and  evidence  was  received  of  circumstances 
amounting  to  substantive  felonies,  such  circumstances  being  mate- 
rial to  the  point  in  issue. — Thomson  B.  agreed,  and  said,  that  as  to 
uttering  of  had  money,  the  prosecutor  could  give  evidence  of 
another  uttering  on  the  same  day,  in  order  to  prove  the  know- 
ledge. The  evidence  was  received,  and  the  prisoners  were  found 
guilty.     Wyli^s  case,  1  N.  R.  92.  2  Leach,  983. 

Edward  Ball  was  tried  before  Heath  J.  at  Letoes  Sum.  Ass.  1 807,   Upon  an  indict- 
on  an  indictment,  charging  him  in  the  first  count  with  forging  a  "*"*  5*^11?'" 
bank  of  Eugland  promissory  note  for  the  payment  oi  Si.,  with  an  {JJ^^not« 
intent  to   defraud  the  governor  and  company  of  the  bank   of  knowing itto be 
Knglandj  and  on  another  count  for  uttering  the  same,  &c.     The  forged, evidence 
prisoner  uttered  the  note  in  question  on  the  llth  of  June,  1807,  w  admissible  of 
and  tliere  was  circumstantial  evidence  of  his  having  actually  forged  Jb«  P"«>ner 
U,  which  might  induce  an  intelligent  jury  to  find  him  guilty  on  the  timfT^foireut- 
first  count.     The  note  was  forged  with  a  camel-hair  pencil.     The  tered  another 
company's  notes  are  struck  off  a  copper  plate,  and  so  are  most  of  forged  note  of 
the  forged  notes  that  have  been  circulated.     Evidence  was  then  the  tame  ma. 
offered  and  admitted,  that  the  prisoner  had  uttered  another  note  n"''«^"»*»  •"* 
forged  in  the  same  manner,  by  the  same  hand,  and  with  the  same  ^^of  odMTiT* 
materials,  on  the  20th  of  March,  1807,  and  that  two  ten-pound  having  been  in 
notes,  and  thirteen  one-pound  notes  of  the  same  fabrication  had  circulation  with 
been  found  on  the  files  of  the  company,  on  the  back  of  which  the  prisoner's 
there  was  the  prisoner's  hand-writing,  which  was  evidence  of  their  *'*°f'^J^^* 
having  been  in  his  possession,  but  it  did  not  appear  when  the  ^^    ^ 
company  received   them.     The   prisoner  was  found  guilty,  but 
sentence  was  respited  for  the  purpose  of  taking  the  opinion  of  the 
judges  as  to  the  admissibility  of  this  evidence.     On  the   Hth 
November,  1807,  all  the  judges  (except  Rooke  J.)  met,  and  the 
majority  were  of  opinion  that  the  evidence  was  admissible,  subject 
to  observation  as  to  its  weight,  which  would  be  more  or  less  consi- 
derable according  to  the  number  of  the  other  notes,  the  distance 
of  time  at  which  they  were  put  off,  and  the  situation  in  life  of  the 
prisoner,  as  to  make  it  more  or  less  probable  that  so  many  notes 
should  pass  through  his  hands  in  the  course  of  business.     BalTs 
case,  C.  C.R.  132.  1  Campb.  324.  S.C. 

In  another  case,  where  the  prisoner  was  indicted  for  forging  a  Othei-  forged 
promissory  note  (not  a  note  of  the  bank  of  England),  and  also  for  »>o*e  found  in 
uttering  it,  evidence  was  given  that,  in  the  same  pocket-book  Po."«»*onof 
belonging  to  the  prisoner  in  which  the  forged  note  was  found,  on  ^ 
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whicli  the  indictment  proceeded,  there  was  also  found  another 
promissory  note  for  100/.,  payable  to  the  prisoner's  order,  appear- 
ing to  be  signed  by  one  IVm.  Gapper^  which  fVm.  Gapper  proved 
not  to  be  his  hand-writing,  and  that  he  never  owed  the  prisoner 
100/.  This  evidence  of  Gapper  a  note  was  objected  to  by  the 
prisoner's  counsel,  but  admitted ;  and  on  reference  to  the  judges, 
a  majority  were  of  opinion  that  Gapper  (a)  was  not  a  competent  wit- 
ness. The  prisoner  was  pardoned.  Crackers  case,  SalUburi^  Sum, 
Ass.  1805,  cor,  Le  Blanc,  J.,  2  N.R.  87.  2  Russ.  373.375.S85. 
^  71.  ibid, 

Wliere  it  appeared  that  the  prisoner,  who  was  charged  with 
knowingly  uttering  a  forged  promissory  note  of  which  be  was 
payee,  stated  at  time  of  uttering  it,  that  the  drawer  (W.  H.)  was 
a  respectable  man,  keeping  a  public-house  at  T. ;  it  was  held,  on 
ca.  res.,  that  W,  H.  having  been  called  to  shew  that  it  was  not  his 
note,  it  lay  on  the  prisoner  to  disprove  the  forgery,  or  his  guilty 
knowledge  of  it.    E.  T.  1830,  R.  v.  Hampton,  I  R.Sf  M.  255. 

It  was  formerly  a  consequence  of  the  judgment  for  forgery,  that 
the  defendant  was  rendered  incapable  of  being  a  witness,  as  baviog 
been  convicted  of  a  crimen  falsi,  until  restored  to  competency  by 
the  king's  pardon.     2  Russ.  385« 

But  now,  by  9  G.  4.  c.  32.  §§  3,  4.,  af\er  any  conviction  for  felony 
or  misdemeanor  (except  perjury  and  the  subornation  of  perjury)) 
the  offender  having  endured  the  punishment  to  which  be  has  been 
adjudged,  shall  no  longer  be  an  incompetent  witness  in  any  court 
or  proceeding,  civil  or  criminal. 

The  intent  to  defraud  and  the  party  to  be  defrauded  must  be 
stated  in  the  indictment ;  and  the  proof  must  agree  with  such  alle- 
gation. But  it  need  not  state  the  manner  in  which  the  party  is  to 
be  defrauded;  for  that  is  matter  of  evidence.  R*  ?•  PawSi 
2  Blac.  Rep.  787.  2  East's  P.  C  976.  1  Leach,  77. 

Stat.  7  G.  2.  c.  22.  was  confined  to  those  cases  where  the  forgery 
was  committed  with  intent  to  defraud  individuals^  and  not  corpo- 
rate bodies.  R.  v.  Harrison,  O.B.  1777,  2  East* s  P.  C.  988.;  and 
therefore  stat.  18  G.S.  c.  18.  was  passed  to  remedy  this  defect,  (i) 

It  was  formerly  necessary  to  set  forth  in  the  indictment  the  in- 
strument forged,  in  words  and  figures.  R.  v.  Mason,  2Eads 
P.  C.  975. 

By  2  &  3  W.  if*  c.  123.  §  3.,  in  order  to  prevent  justice  from  being 
defeated  by  clerical  or  verbal  inaccuracies,  it  is  enacted,  that  in 
all  informations  or  indictments  for  forging  or  in  any  manner  ot- 
tering any  instrument  or  writing,  it  shall  not  be  necessary  to  set 
forth  any  copy  ox  fac  simile  thereof;  but  it  shall  be  sufficient  to 
describe  the  same  m  such  manner  as  would  sustain  an  indictment 
for  stealing  the  same. 

The  following  decisions  have  taken  place  as  to  variances  between 
the  instrument  or  writing  as  described  by  averment  in  the  indict- 
ment, and  the  evidence  produced  in  support  of  it. 

The  word  purport  imports  what  appears  on  the  face  of  the 
instrument;  and,  therefore,  if  it  be  stated  in  the  indictment  that 
the  instrument  purports  to  be  so  and  so,  and  the  instrum^t  when 
set  forth  does  not  accord  with  what  it  is  said  to  purport,  it  is  bad. 

(a)  It  does  not  appear  that  the  judges  gave  any  opinion  that  C  was  iottan- 
petent  as  a  witness ;  it  is  said  that  it  was  understood  that  they  thought  so:  tiiere 
were,  however,  several  other  objections  taken  to  the  conviction.    S  Svss*  S85.  p> 

(6)  Now  repealed,  but  see  §  28.  of  1  IT.  4.  c.  66, 


La^-]  JForgcrg  {Indictment  and  Evidence.)  291 

In  Jones's  case,  in  1779,  the  instrument  was  described  to  be  a 
p^p^r-  writing  purporting  to  be  a  bank  note;  but  the  court  were  of 
opinion,  that  as  it  did  not  purporton  the  face  of  it  to  be  a  bank 
note,  the  indictment  could  not  be  supported ;  and  that  this  defect 
could  not  be  supplied  by  the  representations  made  by  the  party 
when  he  passed  off  the  note.  Jones's  case,  Dougl.  500.  2  East's 
P.  C-  88S. 

So  in  JT,  Reading  B  case,  179S»  where  the  indictment  charged  that  a  P. 
the  prisoner  being  possessed  of  a  bill  of  exchange, purpor/in^  to  be 
directed  to  </.  King^  by  the  name,  &c.  of  J.  Ring^  forged  the  ac* 
ceptance  of  the  said  J.  King^  judgment  was  arrested,  because  the 
hill  did  not  purport  to  be  drawn  on  J,  King,  as  stated  in  the  indict- 
ment. And  BuUer  J.,  in  delivering  the  opinion  of  the  judges  at 
the  O.  B.,  observed,  that  the  indictment,  as  drawn,  was  absurd  and 
repagnant  in  itself;  for  the  name  and  description  of  one  person 
or  thing  could  not  purport  to  be  another.  Readings  case^  O.  B.» 
Sept.  1793,  2  Leach,  590.  2  East's  P.  C.  981. 

Again,  in  Gillchrist's  casct  the  indictment  was  for  forging  ''  a 

paper  writing,  purporting  to  be  an  order  for  payment  of  money, 

dated,  &c,  with  the  name  of  Tkos.  Exon  thereunto  subscribedy 

purporting  to  have  been  signed  by  Thos.  Exon,  clerk,  and  to  be 

directed  to  George  Lord  Kinnaird,  fVm.  Moreland,  and  Thomas 

Hammerdeyy  of,  &c.  bankers  and  partners,  by  the  name  and  descrip" 

Hon  of  Messrs.  Ransom,  Moreland,  and  Hammerdeu,  for  the  pay- 

meat  of  the  sum  of  1 0/.,  &c. ;"  the  tenor  of  which  said  false  writing, 

&c  is  as  follows;  viz.  "  Messrs.  Ransom,  Moreland,  and  HammerS" 

ley,  please  to  pay  to  Mr. Brooks,  or  bearer,  the  sum  of  ten  pounds 

for  Thos.Exon;  Sept,  11th,  1794;"  with  intent  to  defraud  the  said 

George  Lord   Kinnaird,  &c.      A  motion  was  made  in  arrest  of  Purport  is  the 

judgment;  and  upon  a  conference  with  the  judges  in  Easter  term,  *'**?{*'?  *"J* 

1795,  it  was  resolved  by  ten  judges  present,  that  the  judgment  "^L^rt.**^*^ 

should  be  arrested,  because  the  word  purport  imports  what  appears 

on  the  instrument  itself.     It  means  the  apparent  and  not  the  legal 

import;  and  that  this  bill  of  exchange  could  not  purport  to  be 

directed  to  Lord  Kinnaird,  because  his  name  did  not  appear  on 

the  face  of  the  bill.    Gillchrist's  case,  O.B.  1795,  2  East's  P.  C. 

982.  2  Leach,  657. 

And  these  determinations  have  been  acted  upon  in  various  sub- 
sequent cases. 

A  merely  literal  variance  is  not  fatal ;  as  in  Hart^%  case,  where  VflHance  of  s 
the  word  was  written  in  the  indictment  "received,"  and  it  was  word  or  letter. 
*'  reicevd  **  in  the  bill  of  exchange  itself.     2  East's  P.  C.  977< 

So  where  the  prisoner  was  indicted  for  uttering  a  bill  of  exchange 
directed  to  Messrs.  Masterman,  Peters,  and  Co.,  with  a  forged  in- 
dorsement thereon ;  and  it  was  objected  that  there  was  a  variance 
in  the  indictment,  which  imported  to  set  out  the  bill  according  to 
its  tenor,  inasmuch  as  the  letter  r  in  Messrs.  was  omitted,  and  the 
abbreviation  Messs.  might  stand  for  words  which  Messrs.  could 
not ;  the  objection  was  overruled,  and  the  judges,  upon  the  point 
being  referred  to  them,  held  the  indictment  sufficient*  Oldfield's 
case,  Durham  Sum,  Ass*  1811,  cor.  Bay  ley  J,,  MS,  2Russ.S60, 

Bat,  if  by  addition,  omission,  or  alteration,  the  word  is  so 
changed  as  to  become  another  word,  the  variance  will  be  fatal. 
2  Russ.  360.  R.  v.  Beach,  1  Cowp.  229.  Reg.  v.  Drake,  Salk. 
661. 
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Form  of  Commitment  for  Felony  in  uttering  a  forged  Bank 

Note,  under  stat.  1  }V.  4.  c.  66.  §  3. 

County  of  1      Sir  G.  C.  baronet^  one  of  the  justices  of  our  lord  the 
Warwick y   fking^  assigned  to  keep  the  peace  within  the  said  count t^^ 
to  wit.     J  To  the  constable  of'  in  the  said  county  ^  and  to 

the  keeper  of  the  common  gaol  at  Warwick,  in  the  said  countjf, 

^JTHESE  are  to  command  you  the  said  constable ,  in  his  said  majesty  m 
name  y  forthwith  to  convey  and  deliver  into  the  custody  of  the  said 
keeper  of  the  said  common  gaol  the  body  o^  A.  O.y  charged  this 
day  before  me  the  said  justice^  upon  the  oaths  of  A..  I.,  A.  W.,  and 
others^  toitkfoloniously  uttering^ publishing f  disposing  off  and  putting 

away  at  Birmingham,  in  the  said  county^  on  the day  c^ 

■  now  last  pastf  a  certain  folse,  forged,  and  counterfeited 

hank  notCf  purporting  to  be  a  note  of  the  governor  and  company  of 
ike  bank  of  England,  for  the  payment  of  one  pound,  he  the  said  A.  O. 
at  the  time  of  uttering,  ^c.  [or,  as  the  case  may  be],  well  knotoing 
the  same  to  be  folse,  forged,  and  counterfeited,  with  intent  to  defraud 
the  said  governor  and  company,  contrary  to  the  form  of  the  statutes  in 
such  case  made  and  provided. 

And  you  the  said  keeper  are  hereby  required  to  receive  the  said 
At  O.  into  your  custody  in  the  said  common  gaol,  and  him  there  safely 
keep,  until  he  shall  befoom  thence  discharged  by  due  course  of  law. 
Hereof  foil  you  not.     Given  under  my  hand  and  seal,  the  < 

^y  of  '  ^  i  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  •  ■  >u  ■■  ■■. 


iForti^CfltiDtt.    See  3ietolme0iar. 


»■>■ 
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'[7  &  8  G.  4.  c.  29. — 9  G.  4.  c.  69 1  &  2  W.  4.  c.  32.] 

NDER  this  head,  such  illegal  acts  relating  to  game  will  be 
treated  of  as  are  made  by  law  the  subject  of  indictment,  or 
are  rendered  liable  to  other  penal  enactments. 
9  G.  4. «.  69.  By  9  G.  4.  c.  69.  §  1.,  reciting  the  57  G.  3.  c.  90.,  and  repealing  the 

ffonm»t9k\ng    same  except  so  far  as  the  same  repeals  any  other  acts;  "if  any 
«r  idetfti^ing      person  shall,  after  the  passing  of  this  act,  by  night  unlawfully  take  or 
ito  be  conmnt.^     destroy  any  game,  or  any  rabbits  in  any  lands,  whether  open  or  en- 
ted,  for  «he  first    closed,  or  shall  by  night  unlawfully  enter  orbe  upon  the  land,  whether 
fllTence  for  three  open  or  enclosed,  with  any  gun,  net,  engine,  or  other  instrument 
nootbi,  aod        for  the  purpose  of  taking  or  destroying  game,  such  offender  shall, 
k<^io  hawi       upon  conviction  thereof  before  two  justices  of  the  peace,  be  com- 
findiure^*^     mitted  for  the  first  oifence  to  the  common  gaol  or  house  of  correc- 
tion for  any  period  not  exceeding  three  calendar  months,  there  to 
be  kept  to  liard  labour,  and  at  the  expiration  of  such  period  shall 
find  sureties  by  recognizance,  or  in  Scotland  by  bond  of  caution, 
of  himself  in  10^  and  two  sureties  in  5l.  each,  or  one  surety  in  10/. 
for  his  not  so  offending  again  for  the  space  of  one  year  next  fol- 
lowing; and  in  case  of  not  finding  such  sureties,  shall  be  further 
imprisoned  and  kept  to  hard  labour  for  the  space  of  six  calendar 
months,  unless  sucn  sureties  are  sooner  found ;  and  in  case  such 
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person  shall  ao  ofiend  a  second  time,  and  shall  be  thereof  convicted  d  0. 4.  c  69. 
before  two  justices  of  the  peace,  he  shall  be  committed  to  the 


common  gaol  or  house  of  correction  for  any  period  not  exceeding  ^^^°^  ^*"^' 

six  calendar  months,  there  to  be  kept  to  hard  labour,  and  at  the  tepMo°fc«rd" 

expiration  of  such  period  shall  find  sureties  by  recognizance  or  labour,  and  to 

bond  as  aforesaid,  himself  in  20l.  and  two  sureties  in  10/,  each,  or  find  sureties; 

one  surety  in  20/.  for  his  not  so  offending  again  for  the  space  of 

two  years  next  following ;  and  in  case  of  not  finding  such  sureties, 

abaJl  be  further  imprisoned  and  kept  to  hard  labour  for  the  space 

of  one  year,  unless  such  sureties  are  sooner  found ;  and  in  case  thiid  oflTence,  to 

such  person  shall  so  o£Pend  a  third  time,  he  shall  be  guilty  of  a  ^  'i*^l«  ^^ 

misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  ^""•po't^t'on. 

discretion  of  the  court,  to  be  transported  beyond  seas  for  seven 

years,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common 

gaol  or  house  of  correction  for  any  term  not  exceeding  two  years ; 

and  in  Scotland^  if  any  person  shall  so  offend  a  first,  second,  or  Scotland. 

third  time,  he  shall  be  liable  to  be  punished  in  like  manner  as  is 

hereby  provided  in  each  case." 

(  2.  "  Where  any  person  shall  be  found  upon  any  land,  com-  Owners  or  oc- 
mitting  any  such  offence  as  is  herein-before  mentioned,  it  shall  be  cupienof  land, 
lawful  for  the  owner  or  occupier  of  such  land,  or  for  any  person  lords  of  manois, 
having  a  right  or  reputed  right  of  free  warren  or  free  chase  maVaDwSben^ 
thereon,  or  for  the  lord  of  the  manor  or  reputed  manor  wherein  offenders. 
such  land  may  be  situate,  and  also  for  any  gamekeeper  or  servant 
of  any  of  the  persons  herein  mentioned,  or  any  person  assisting 
such  gamekeeper  or  servant,  to  seize  and  apprehend  such  offender 
upon  such  land,  or  in  case  of  pursuit  being  made,  ki  any  other 
place  to  which  he  may  have  escaped  therefrom,  and  to  deliver  him 
as  soon  as  may  be  into  the  custody  of  a  peace  officer,  in  order  to 
his  being  conveyed  before  two  justices  of  the  peace ;  and  in  case  Offenders  av 
such  offender  shall  assault  or  offer  any  violence  with  any  gun,  sauUingorof- 
cross-bow,  fire-arms,  bludgeon,  stick,  club,  or  any  other  offensive  J«nngy>ol«n<» 
weapon  whatsoever  towards  any  person  hereby  authorised  to  seize  of^sd^"*  ^ 
and  apprehend  him,  he  shall,  whether  it  be  his  first,  second,  or  any  meanor,  and 
other  offence,  be  guilty  of  a  misdemeanor,  and  being  convicted  liable  to  be 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans*  transported  Tor 
ported  beyond  seas  for  seven  years,  or  to  be  imprisoned  and  kept  f*^*".  ^**JT*^**' 
to  hard  labour  in  the  common  gaol  or  house  of  correction  for  any  ["J  y^|JIg,   ^ 
term  not  exceeding  two  years;  and  in  Scotland^  whenever  any  g^.oti^d/ 
person  shall  so  offend,  he  shall  be  liable  to  be  punished  in  like 
manner." 

§  3.  "  Where   any  person   shall  be  charged  on  the  oath  of  a  Power  to  issue 
credible  witness,  or  in  Scotland  on  the  application  of  the  procurator  »  warrant  for 
fiscal  of  court,  before  any  justice  of  the  peace,  with  any  offence  »gp™«?n*»on  of 
punishable  upon  summary  conviction  by  virtue  of  this  act,  the 
justice  may  issue  his  warrant  for  apprehending  such  person,  and 
bringing  him  before  two  justices  of  the  peace,  to  be  dealt  with 
according  to  law.'' 

§  4.  **  The    prosecution   for  every   offence    punishable   upon  Limitation  of 
summary  conviction  by  virtue  of  this  act,   shall  be  commenced  time/or  pro- 
within  six  calendar  months  after  the  commission  of  the  offence ;  2^  ^^  under 
and  the  prosecution  for  every  offence  punishable  upon  indictment 
or  otherwise  than  upon  summary  conviction  by  virtue  of  this  act, 
shall  be  commencea  within  twelve  calendar  months  after  the  com- 
mission of  such  offence." 
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Form  of  Commitment  for  Felony  in  uttering  a  forged  Bank 

Note,  under  stat.  1  fV.  4.  c.  66.  §  3. 

County  of  1      Sir  G.  C.  baronet,  one  of  the  justices  of  our  lord  the 
Warwick,    >  king,  assigned  to  keep  the  peace  within  the  said  county. 

to  wit.     J  To  the  constable  qf^-^ in  the  said  county,  andto 

the  keeper  of  the  common  gaol  at  Warwick,  in  the  said  county. 

n^HESE  are  to  command  you  the  said  constable,  in  his  said  ntajesti/s 
name,Jbrthxjoith  to  convey  and  deliver  into  the  custody  of  the  said 
keeper  of  the  said  common  gaol  the  body  o^  A,  O.,  chared  this 
day  before  me  the  said  justice,  upon  the  oaths  of  A.  I.,  A.  W.,  and 
otherSf  xoithjeloniously  uttering, publishing^  disposing  of  andpuiling 
away  at  Birmingham,  in  the  said  county,  on  the  — —  day  of 
■  now  last  pastf  a  certain  false,  forged^  and  counterfeited 

bank  note,  purporting  to  be  a  note  of  the  governor  and  company  €^ 
the  bank  of  England,^r  the  payment  of  one  pound,  he  the  said  A.  0. 
ct  the  time  of  uttering,  S^c  [or,  as  the  case  may  be],  well  knomng 
the  same  to  be  false,  forged,  and  counterfeited,  with  intent  to  defroMd 
the  said  governor  and  company,  contrary  to  the  form  of  the  statutes  in 
such  case  made  and  provided. 

And  you  the  said  keeper  are  hereby  required  to  receive  the  said 
A.  O.  into  your  custody  in  the  said  common  gaol,  and  him  there  safdy 
keep,  until  he  shall  be  from  thence  discharged  by  due  course  ofUm> 

Hereof  fail  you  not*     Given  under  my  hand  and  seal,  the  ■ — 

^J^  9f  '  '  '  »  ^^  ^^^  y^^^  of  our  Lord  one  thousand  eight  hundred 
and 


^■^w^<*»" 


fmxnit^tiwi.    See  lteto)me$i0. 


1^" 


(35ame. 

'[7&8G.4.  C.29.— 9G.4.  c.  69— 1  & 2  W. 4- c. S2.] 

TINDER  this  head,  such  illegal  acte  relating  to  game  will  be 
treated  of  as  are  made  by  law  the  subject  of  indictment,  »r 
are  rendered  liable  to  other  penal  enactments. 
9  G.  4.  <.  69.  By  9  G.  4.  c.  69.  §  1 .,  reciting  the  57  G.  3.  c.  90.,  and  repealing  the 

reraom taking  game  except  so  far  as  the  same  repeals  anjr  other  acts;  "if  any 
«r  ileitroying  person  shall,  after  the  passing  of  this  act,  by  night  unlawfully  Ukc  or 
«"Pf  ^  ^*?*'*  destroy  any  game,  or  any  rabbits  in  any  lands,  whether  open  or  en- 
^foTJhTfim  closed,  or  shall  by  night  unlawfully  enter  or  be  upon  the  land,  whether 
offence  for Unee  open  or  enclosed,  with  any  gun,  net,  engme,  or  other  mstrument 
nootbi,  and  for  the  purpose  of  taking  or  destroying  game,  such  offender  shaii, 
ke|rt  to  hard  yp^^  conviction  thereof  before  two  justices  of  the  peace,  be  com- 
kbour,  and  to  ,^j^g^  fo,.  the  first  offence  to  the  common  gaol  or  house  of  correc- 
find  sureties.       ^^^  ^^^  ^^^  p^^.^^  ^^^  exceeding  three  calendar  months,  there  to 

be  kept  to  liard  labour,  and  at  the  expiration  of  such  period  shall 
find  sureties  by  recognizance,  or  in  Scotland  by  bond  of  caution, 
of  himself  in  10^  and  two  sureties  in  5l.  each,  or  one  surety  in  1«- 
for  his  not  so  offending  again  for  the  space  of  one  year  next  Jul- 
lowing;  and  in  case  of  not  finding  such  sureties,  shall  be  further 
imprisoned  and  kept  to  hard  labour  for  the  space  of  six  calendar 
months,  unless  sucn  sureties  are  sooner  found ;  and  in  case  sucu 
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person  shall  so  offend  a  second  time,  and  shall  be  thereof  convicted  d  O.  4.  c  69. 

before  two  justices  of  the  peace,  he  shall  be  committed  to  the    ^ 

common  gaol  or  house  of  correction  for  any  period  not  exceeding  ^econd  ^^^^9 

six  calendar  months,  there  to  be  kept  to  hard  labour,  and  at  the  krartcTSrd 

expiration  of  such  period  shall  find  sureties  by  recognizance  or  labour,  and  to 

bond  as  aforesaid,  himself  in  20/.  and  two  sureties  in  10/.  each,  or  find  sureties; 

one  surety  in  20/.  for  his  not  so  offending  again  for  the  space  of 

two  years  next  following ;  and  in  case  of  not  finding  such  sureties, 

shall  be  further  imprisoned  and  kept  to  hard  labour  for  the  space 

of  one  year,  unless  such  sureties  are  sooner  found ;  and  in  case  third  offence,  to 

such  person  shall  so  offend  a  third  time,  he  shall  be  guilty  of  a  ^  li*^l®  to. 

misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  ^^Mportttion. 

discretion  of  the  court,  to  be  transported  beyond  seas  for  seven 

years,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common 

gaol  or  house  of  correction  for  any  term  not  exceeding  two  years ; 

and  in  Scotland^  if  any  person  shall  so  offend  a  fir^t,  second,  or  Scotland. 

third  time,  he  shall  be  liable  to  be  punished  in  like  manner  as  is 

hereby  provided  in  each  case." 

§  2.  "  Where  any  person  shall  be  found  upon  any  land,  com-  Owners  qt  oc- 
mitting  any  such  offence  as  is  herein-before  mentioned,  it  shall  be  cupiersof  land, 
lawful  for  the  owner  or  occupier  of  such  land,  or  for  any  person  lo'dso^'mMors, 
having  a  right  or  reputed  right  of  free  warren  or  free  chase  mayapmSbend 
thereon,  or  for  the  lord  of  the  manor  or  reputed  manor  wherein  offendera. 
such  land  may  be  situate,  and  also  for  any  gamekeeper  or  servant 
of  any  of  the  persons  herein  mentioned,  or  any  person  assisting 
such  gamekeeper  or  servant,  to  seize  and  apprehend  such  offender 
upon  such  land,  or  in  case  of  pursuit  being  made,  in  any  other 
place  to  which  he  may  have  escaped  therefrom,  and  to  deliver  him 
as  soon  as  may  be  into  the  custody  of  a  peace  officer,  in  order  to 
his  bein^  conveyed  before  two  justices  of  the  peace;  and  in  case  Offenders a.v 
such  offender  shall  assault  or  offer  any  violence  with  any  gun,  saulting  or  of- 
cross-bow,  fire-arms,  bludgeon,  stick,  club,  or  any  other  offensive  ?""*J*°^*?/^* 
weapon  whatsoever  towards  any  person  hereby  authorised  to  seize  ^^{^^  ^ 
and  apprehend  him,  he  shall,  whether  it  be  his  first,  second,  or  any  meanor,  and 
other  offence,  be  guilty  of  a  misdemeanor,  and  being  convicted  liable  to  be 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans-  transported  for 
ported  beyond  seas  for  seven  .years,  or  to  be  imprisoned  and  kept  f*^*"!  ^^lAf^ 
to  hard  labour  in  the  common  gaol  or  house  of  correction  for  any  ["J  y^lJIg, 
term  not  exceeding  two  years;  and  in  Scotland,  whenever  any  Scotland.' 
person  shall  so  offend,  he  shall  be  liable  to  be  punished  in  like 
manner/' 

§  S.  **  Where  any  person   shall  be  charged  on  the  oath  of  a  Power  to  issue 
credible  witness,  or  m  Scotland  on  the  application  of  the  procurator  »  warrant  for 
fiscal  of  court,  before  any  justice  of  the  peace,  with  any  offence  ^ffendera."^"  ° 
punishable  upon  summary  conviction  by  virtue  of  this  act,  the 
jtistice  may  issue  his  warrant  for  apprehending  such  person,  and 
bringing  him  before  two  justices  of  the  peace,  to  be  dealt  with 
according  to  law." 

§  4.   •*  The    prosecution   for   every   offence    punishable   upon  Limitation  of 
summary  conviction  by  virtue  of  this  act,   shall  be  commenced  time  for  pn^ 
within  six  calendar  months  after  the  commission  of  the  offence ;  ^  ^"^  ""  ^ 
and  the  prosecution  for  every  offence  punishable  upon  indictment 
or  otherwise  than  upon  summary  conviction  by  virtue  of  this  act, 
shall  be  coromencea  within  twelve  calendar  months  after  the  com- 
mission of  such  offence." 
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9  G.  4.  c.  69. 

FoiTO  of  con- 
▼iction. 
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Kotice  of  Ap- 
peal and  recog* 
nisance. 
Costs. 


No  certiorari, 


§  5.  ''  The  justices  of  the  peace  before  whom  any  person  shall 
be  summarily  convicted  of  any  offence  against  this  act,  may  cause 
the  conviction  to  be  drawn  up  in  the  following  form  of  words*  or 
in  any  other  form  of  words  to  tlie  same  effect,  as  die  case  may 
require ;  that  is  to  sayi 

T^E  it  remembered,  that  on  the  ■  day  of*  in  the 

year  of  our  Lord  '^at  ,  in  the  county  of'  , 

[or  ridingt  division^  liberty,  city,  Sfc.  as  the  case  may  be, J  A.  O.  is 
convicted  before  us  [naming  the  justices],  ttoo  of  his  majesty  s  justices 
of  the  peace  for  the  said  county  [or  riding,  ^c,\for  that  he  the  said 
A.  O.  did  [specify  the  offence,  and  the  time  and  place  when  and 
where  the  same  was  committed,  as  the  case  may  be,  and  on  a 
second  conviction  state  the  first  conviction];  and  we  the  said  Jus- 
tices adjudge  the  said  A.  O.for  his  saidjirst  offence  to  be  imprisoned 
in  the  ■,  and  there  kept  to  hard  labour  for  the  period  of 

'  ,  and  at  the  expiration  of  such  period  to  find  sureties  by 
recognizance  or  bond  of  caution  in  Scotland,  himself  in  the  sum  of 
10/*  and  two  sureties  in  the  sum  ofSL  each,  or  one  surety  in  the  sum 
of  10/.,  conditioned  that  he  the  said  A.  O.  shall  not  so  offend  again 
for  the  space  of  one  year  next  following  ;  andweforther  adjudge  the 
said  A.  O.  in  case  he  shall  not  Jind  such  sureties  as  aforesaid,  to  be 
further  imprisoned  and  kept  to  hard  labour  for  the  space  of  six 
calendar  months,  unless  such  sureties  shall  be  sooner  found.  Given 
under  our  hands  the  day  and  yearjirst  above  mentioned  J* 

§  6.  *^  Any  person  who  shall  think  himself  aggrieved  by  any 
such  summary  conviction  may  appeal  to  the  next  court  of  general 
or  quarter  sessions,  which  shall  be  holden  not  less  than  twelve  days 
af^er  the  day  of  such  conviction  for  the  county,  riding,  or  division 
wherein  the"  cause  of  complaint  shall  have  arisen;  provided  that 
such  person  shall  give  to  the  complainant  a  notice  in  writing  of 
such  appeal,  and  of  the  cause  and  matter  thereof,  within  three  days 
after  such  conviction,  and  seven  clear  days  at  the  least  before  such 
sessions,  and  shall  also  either  remain  in  custody  until  the  sessions, 
or  within  such  three  days  enter  into  a  recognisance,  or  bond 
of  caution  in  Scotland,  with  a  sufficient  surety,  before  a  justice  of 
the  peace,  conditioned  personally  to  appear  at  the  said  sessions, 
and  to  try  such  appeal,  and  to  abide  the  judgment  of  the  court 
thereupon,  and  to  pay  such  costs  as  shall  be  awarded  by  the  court; 
and  upon  such  notice  being  given,  and  such  recognizance  or  bond 
being  entered  intO)  the  justice  before  whom  the  same  shall  be 
entered  into  shall  liberate  such  person  if  in  custody ;  and  the  court 
at  such  sessions  shall  hear  and  determine  the  matter  of  the  appeal, 
and  shall  make  such  order  therein,  with  or  without  costs  to  either 
party,  as  to  the  court  shall  seem  meet ;  and  in  case  of  the  dismissal 
of  the  appeal,  or  the  affirmance  of  the  conviction,  shall  order  and 
adjudge  the  offender  to  be  dealt  with  and  punished  according  to  the 
conviction,  and  to  pay  such  costs  as  shall  be  awarded ;  and  shall, 
if  necessary,  issue  process  for  enforcing  such  judgment.*' 

§  7*  '*  No  such  conviction  or  adjudication  made  on  appeal 
therefrom  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  or  otherwise  into  any  of  his  majesty's  superior  courts  of 
record,  or  in  Scotland  by  advocation  or  suspension,  into  any  superior 
court ;  and  no  warrant  of  commitment  shall  be  held  void  by  reason 
of  any  defect  therein,  provided  it  be  therein  alleged  that  the  party 
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been  convicted,  and  there  be  a  good  and  valid  conviction  to  9  G.  4.  c.  69. 
stistain  the  same." 

iS*  **  On  every  conviction  under  this  act  for  a  first  or  second  Convictions  to 

ofibice,  the  convicting  justices  shall  return  the  same  to  the  next  ^  returned  to 

quarter  sessions  for  the  county,  riding,  division,  city,  or  place  t|J«  qw«rt«p  •». 

vrheretn  such  offence  shall  have  been  committed ;  and  the  record  JlJIj ',^[a^jj^ 

of  such  conviction,  or  any  copy  thereof,  shall  be  evidence  in  any  given  in  evi. 

prosecution  to  be  instituted  against  the  party  thereby  convicted  dence. 

for  a  second  or  third  offence;  and  the  clerk  of  the  peace  shall  im-  Clerk  of  peace 

mediately  on  such  return  make  or  cause  to  be  made  a  memorandum  to  keep  a 

of  such  conviction  in  a  register  to  be  kept  by  him  of  the  names  regi^^r. 
and  places  of  abode  of  the  persons  so  convicted,  and  shall  state 
whether  such  conviction  be  the  first  or  second  conviction  of  the 
offending  party." 

§  9.  *•  If  any  persons,  to  the  number  of  three  or  more  together,  If  person*  to 

shall  by  night  unlawfully  enter  or  be  in  any  land,  whether  open  or  *^*  ""^l^*^  **^ 

inclos^,  for  the  purpose  of  taking  or  destroying  game  or  rabbits,  „tned  enter 

any  of  such  persons  being  armed  with  any  gun,  cross-bow,  fire«  any  land  for  the 
arms,  bludgeon,  or  any  other  offensive  weapon,  each  and  every  of  purpose  of 

such  persons  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  ^*^^^e  or  de- 

thereof  before  the  justices  of  gaol  delivery,  or  of  the  court  of  great  ^^^1^^  ^Sf* 

sessions  of  the  county  or  place  in  which  the  offence  shall  be  com-  be  deemed 

mitted,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans-  guilty  of  a 

ported  beyond  seas  for  any  term  not  exceeding  fourteen  years  nor  misdemeanor. 

less  than  seven  years,  or  to  be  imprisoned  and  kept  to  hard  labour  To  be  tried  at 

for  any  term  not  exceeding  three  years;  and  in  Scotland  any  per-  asaiseg. 
son  so  offending  shall  be  liable  to  be  punished  in  like  manner." 

^10.  enacts,  **  that  in  Scotland  the  sheriff  of  the  county  within  Jurisdiction  of 

which  the  offence  shall  have  been  committed,  shall  have  a  cumu-  sheriffs  in  Scot- 

lative  jurisdiction  with  the  justices  of  the  peace  in  regard  to  the  ^^' 

same;  and  the  conviction  in  Scotland  may  be  proved  in  the  same  Proringofcon- 
manner  as  a  conviction  in  any  other  case  according  to  the  law  of  ^»ctij>">  »■» 

Scotland:'  '  *»*'•'"*• 

§  1 1.  enacts,  <'  that  in  all  cases  in  Scotland  of  a  third  offence,  or  Third  offences, 

in  other  cases  in  Scotland  where  a  sentence  of  transportation  may,  &c.  to  be  tried 

by  the  provisions  of  this  act,  be  pronounced,  the  offender  shall  be  '"  <^ertain 

tried  before  the  high  court  or  circuit  court  of  justiciary.'*  courts. 

§  12.  ^  For  the  purposes  of  this  act  the  night  shall  be  con-  What  shall  be 

sidered,  and  is  hereby  declared  to  commence  at  the  expiration  of  deemed  uighu 
the  first  hourafler  sunset,  and  to  conclude  at  the  beginning  of  the 
last  hour  before  sunrise." 

§  13.  "  For  the  purposes  of  this  act  the  word  'game'  shall  be  What  shall  be 

deemed  to  include  hares,  pheasants,  partridges,  grouse,  heath  or  deemed  game. 
moor  game,  black  game,  and  bustards." 

In  a  prosecution  under  57  G.  3.  c.  90.  (now  repealed),  for  being  One  ofseTeral 

found  armed  by  night  in  a  close  for  the  purpose  of  destroying  ^^^^  VIT^ 

^    1  ^i-   ^  c  ^\       s.  r         1   u    1        without  the 

game,  it  appeared  that  one  of  the  two  persons  so  found  had  a  i^no^iedge  of 

loaded  pistol  with  him,  but  it  did  not  appear  that  the  other  knew  ti,e  others, 
it ;  on  ca.  res.  it  was  held  that  the  latter  was  not  liable  to  be  con- 
victed under  the  act.     R.  v.  Southern ^  C  C.  R.  444. 

Defendant  being  indicted  under  9  G.  4.  c.  69.  §  9.   for  being  Prisoner  having 

out   at  night  for  the  purpose  of  taking  game,   armed  with   a  a  bludgeon  at 
bludgeon,  it  appeared  that  the  prisoner  had  with  him  a  stick  of  n'ght,  when  in 

the  size  of  a  bludgeon,  but  that  he  was  lame,  and  was  in  the  habit  g)|!^eJs^not 

of  using  It  as  a  crutch.     Taunton  J.  told  the  jury,  that  though  it  witbin  9  G.  4. 

U   4  c.  69.,  if  it 
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appears  he  bad 
it  for  some 
other  purpose 
than  as  an 
offensive 
weapon. 

Offenders 
against  §  9.  of 
9  G.  4.  c.  69. 
may  be  appre- 
hended. 


Murder,  though 
the  keeper,  &c« 
have  previously 
struck  in  self- 
defence. 


(3aim. 


[Criminal 


Offendersunder 
9  6.  4.  c  69. 
may  be  appre- 
hended without 
special  notice 
being  given  to 
them. 


Under  57  G.  S« 
it  was  necessary 
in  some  way  to 
specify  tlieclo6e» 


might  have  been  used  as  an  offensive  weapon,  yet  unless  defendant 
had  it  with  him  for  the  purpose  of  so  using  it,  it  was  not  a  case 
for  conviction.  Prisoner  was  acquitted.  72.  v.  Palmer^  Exeter 
Spring  Assizes,  1831,  2  i!f.  4*  Af.  71. 

Under  9  G.  i.  c.  69.  §  2.,  a  keeper,  &c.  may  apprehend  poachers 
though  there  are  three  or  more,  and  found  armed ;  for  though  §  2. 
only  authorises  apprehending  for  what  are  offences  under  §  1.,  and 
where  there  are  three  or  more  armed,  they  are  punishable  ander 
§  9. ;  yet  what  is  punishable  under  §  9.  is,  nevertheless,  an  offence 
under  §  \.t  though  the  circumstances  of  aggravation  make  it  liable 
to  a  heavier  punishment.    E.  T.  1 832. 

And  if  the  keeper,  &c.  be  killed  in  an  attempt  to  apprehend,  the 
offender  will  be  guilty  of  murder,  though  the  keeper  had  previ- 
ously struck  the  offender,  or  any  of  the  party,  if  he  struck  in  self- 
defence  only,  to  diminish  the  violence  illegally  used  against  hiai, 
and  not  vindictively  to  punish.     E,  T.  1832. 

Prisoner  and  twenty-one  others  were  found  armed  by  night  ia 
a  wood  with  intent  to  destroy  game :  the  keepers  came  up,  avowed 
the  intent  of  taking  them,  and  followed  them  for  that  purpose  foar 
hundred  yards,  till  they  got  into  a  turnpike  road  :  the  twenty-two 
then  formed,  swore  the  keepers  should  follow  them  no  further, 
and  rushed  upon  the  keepers :  one  keeper  knocked  three  of  the 
twenty-two  down ;  but  the  jury  found  that  he  acted  not  vindic- 
tively, or  to  punish,  but  simply  in  his  own  defence,  and  to  diminish 
the  violence  which  was  illegally  brought  into  operation  against 
him;  another  of  the  twenty-four  (^u.?)  then  fired  a  gun  at  and 
wounded  one  of  the  keeper's  men.  On  indictment,  inde,  for  ma- 
liciously shooting,  &c.,  the  jury  found  that  he  fired  to  prevent  his 
legal  apprehension,  and  for  that  purpose  to  do  grievous  bodilj 
harm  ;  and  on  case,  the  judges  (fourteen)  were  unanimous  that  tlie 
keepers  had  power  to  apprehend,  and  that,  notwithstanding  the 
blows  by  the  keeper,  it  would  have  been  murder  had  the  keeper's 
man  died.  Conviction  right.  E.  T.  1832,  R.  v.  Ball,  MS.  Ba^ 
a  S.  C.  1  M.  330.  333. 

Indictment  for  malicious  shooting  at  prosecutor  with  intent  to 
murder,  &c.,  and  with  a  count  stating  the  intent  to  be  to  resist 
lawful  apprehension ;  it  appeared  that  the  prosecutor,  who  was  the 
keeper's  assistant,  was  shot  at  and  wounded  by  one  of  a  gang  o* 
poachers  who  had  just  left  a  game  preserve,  as  he  was  going  op 
to  the  poacher  to  seize  him,  without  having  said  any  thing  to  him. 
Afler  conviction,  on  ca.  res.,  the  judges  held  that,  under  the  stat. 
9  GA.  C.69.,  the  prosecutor  had  a  right  to  apprehend  in  such  a  case 
without  giving  notice,  for  that  the  circumstances  constituted  suf- 
ficient notice,  and  that  the  conviction  was  right.  R.  v.  Payneand 
others,  1  M.  378, 

An  indictment  under  57  G.  3.  c.  90.  (a),  charged  defendant 
with  having  entered  a  certain  close,  &c* ;  but  there  was  nothing 
in  the  indictment  to  shew  what  particular  close ;  it  was  not  de- 
scribed by  name,  ownership,  occupation,  or  abuttals.  On  ca. 
res.,  a  majority  of  the  judges  thought  that  this  was  substantially 
a  local  offence,  and  that  the  defendant  was  entitled  to  know  to 

(a)  By  57  G.  3.  c  90.,  if  any  person  having  entered  into  any  forest,  chase,  &«• 
with  intent  illegally  to  kill  game,  rabbits,  &c.  or  to  abet,  &c.  shall  be  found  «» 
night  armed  with  any  gun,  &c.,  every  person  so  offending  shall  be  gwilty  <«  * 
misdemeanor.    This  statute  is  repealed. 
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v^hat  specific  place  the  evHlence  was  to  be  directed.  R,  t.  Ridley^ 
C.^  C»  R*  5 1  S« 

The  prisonen  were  indicted  under  57  G.  3.  c.  90.,  for  unlawfully  A  falw  name  ^ 
entering  a  certain  wood  called  the  Old  Walk^  belonging  to  and  8^^*°  <o » ^^^ 
l>eing  in  the  occupation  of  J,  J.  Earl  of  Waldegrave;  it  appeared  "  \  ^^ 
that  the  property  and  occupation  were  rightly  stated,  but  that  the  ^^*"^^- 
name  of  the  wood  was  the  Long  fValk^  and  that  it  was  never  called 
the  Old  IVtdk.     Huliock  B.,  at  the  trial,  thought  that  these  words 
might  be  rejected  as  surplusage,  inasmuch  as  there  was  an  ample 
description  of  the  wood  m  a  subsequent  part  of  the  allegation.  On 
ca*  res.,  however,  the  judges  held  that  the  variance  was  fatal,  and 
the  ooDTiction  wrong.      H.  T.  1826,  R»  v.   Ouoen  and  Pricket^ 
1R.^M.IIS. 

Where  an  indictment  under  5?  G.3.  c\90.  stated  defendant  to  So,tretpafltwitli 
have  entered  into  a  specified  close,  with  intent  then  and  there  to  »uch  intent  must 
kill,  &c.  and  having  so  entered  into  said  close,  was  in  the  night,  ^  y^T^  *^ 
between  the  hours,  &c.  found  in  said  close,  armed  with  a  gun,  &c. 
It  appeared  that  defendant  was  seen  coming  along  a  field,  in  which 
vraa  a  footpath  into  the  close,  in  which  he  was  taken  with  game  in 
his  possession ;  but  he  was  going  homewards,  and  away  from  the 
woods,  which  were  game  preserves.     The  judges  held  him  to  be 
wrongly  convicted,  as  the  intent  to  kill  game  ought  to  have  been 
proved  in   the  close  specified.     H,  T»  1827»   R»  v.  Barhamt 
1/L^M.  151. 

Defendant  was  convicted  of  having  entered  a  specified  wood  Evidence  of 
with  intent,  &c,  and  of  ':eing  found  in  the  night  in  said  wood  d^fifodantlieing 
armed,  &c.     There  was  no  evidence  of  his  being  actually  seen  in  ^^^  j  *^" 
the  wood ;  but  as  there  was  enough  to  satisfy  the  jury  that  he  had  ^^^  neccMarv. 
been  in  the  wood  armed,  the  judges  held  the  conviction  right. 
R.  v.  Worker,  I  R.SfM.l  65. 

Prisoners  were  convicted  on  an  indictment  under  57  G.  3.  c.  90.   Persons  shoot* 
which  charged  them  with  being  found  armed  in  a  wood,  at  night,  '"8  stgame  are 
having  gone  there  for  the  purpose  of  killing  game.     It  appeared  Jhhth  ***'*' 
that  the  prisoners  had  been  shooting  in  the  wood,  and  the  flash  imve  laid  down 
of  one  or  their  guns  was  seen ;  but  before  the  men  were  seen,  they  Uieir  guns  be- 
had  left  their  guns  in  the  wood,  and  were  creeping  away  upon  fore  they  are 
their   knees :   on  ca.  res.,  the  judges  considered  the  conviction  '^"* 
right,  being  of  opinion  that   the  prisoners   were  found   armed 
within   the   meaning  of  the  statute.    R*  v.  Nash  and  anoiher, 

Cm  Cm  /2.  386. 

In  a  prosecution  under  9  G.  4.  c,  69.,  the  indictment  stated  that  9  6. 4.  c.  69. 
A.  B.  C,  Sec.  did  by  night  unlawfully  enter  divers  closes,  situate,   T^e  complete 
&c.  in  the  occupation,  &c*  and  were  then  and  there  in  the  said  J^itwHojceth^ 
closes,  &c.  armed  with  guns,  &c.  for  the  purpose  of  destroying  ^ 

game:  held,  that  this  allegation  was  not  suflScient ;  for  that  the  two 
members  of  the  sentence  were  distinct,  and  that  the  first,  stating 
the  entry  by  night,  did  not  allege  that  the  defendants  were  armed, 
or  the  intent  with  which  they  entered ;  and  the  second  stated  them 
to  be  armed,  and  that  they  were  in  the  closes  for  the  purpose  of 
destroying  game,  but  not  that  they  were  there  by  night:  that  as 
neither  of  the  branches,  therefore,  contained  all  that  the  statute 
required  to  make  the  offence  complete,  the  indictment  was  insuf- 
ficient.    Davies  v,  R,t  10  B.  Sf  C.  89. 

Ld.  Tcnterden^  in  delivering  his  judgment,  expressed  himself  as 
follows : — '*  The  phrase  used  is,  that  the  defendants  *  did  by  night 
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Deer. 


Hares  and 
rabbits* 

7  &  8  G.4.  C.29. 
Stealing,  &c 
deer  in  any  en- 
closed ground, 
felony. 


The  like  in  cer- 
tain unenclosed 
ground  punish- 
able summarily. 


Deer  steal- 
ing in  unin- 
dosed  ground 
after  any  other 
offence  as  to 
deer,  felony. 

Suspected  per- 
sons, found  in 
possession  of 
venison,  &c. 
and  not  satis- 
factorily ac- 
counting for  it. 


unlawfully  enter  divers  closes,  and  were  then  and  there  in  the 
said  closes,'  &c. ;  not  that  they  '  by  night  did  unlawfully  enter, 
and,'  &c.  If  the  words  <by  night'  had  occurred  at  the  beginning 
of  the  sentence,  they  might  have  governed  the  whole,  or  if  they 
had  been  at  the  end  of  the  sentence,  they  might  have  referred  to 
the  whole  ;  but  here  they  are  in  the  middle  of  the  sentence,  and 
are  applied  to  a  particular  branch  of  it,  and  cannot  be  extended 
to  that  which  follows.  The  two  members  of  the  sentence  are  dis- 
tinct :  the  first  states  the  entry  into  the  closes  by  night,  but  does 
not  state  that  the  defendants  were  armed,  or  the  intent  with  which 
they  entered ;  the  second  branch  states  that  they  were  in  the  closes 
armed  for  the  purpose  of  destroying  game,  but  not  that  they  were 
there  by  night.  Neither  of  those  branches  of  the  sentence  contains 
all  that  is  requisite  to  constitute  an  offence  within  the  statute,  and 
the  two  being  distinct,  the  indictment  is  bad,  and  the  judgment 
must  be  reversed."  lb. 

The  following  enactments  respecting  the  hunting  and  taking  of 
deer  may  fitly  be  inserted  in  this  place,  though  deer,  perhaps,  can- 
not be  said  to  fall  strictly  within  the  modern  appellation  of  game. 

An  enactment  by  the  same  statute  is  also  subjoined,  respecting 
the  taking  of  hares  and  rabbits  in  warrens  or  breeding  grounds. 

By  7  &  8  G.  4.  c.  29.  §  26.,  « If  any  person  shall  unlawfully  and 
wilfully  course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or 
attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the  inclosed 
part  of  any  forest,  chase,  or  purlieu,  or  in  any  inclosed  land  wherein 
(leer  shall  be  usually  kept,  every  such  offender  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable  to  be  punished 
in  the  same  manner  as  in  the  case  of  simple  larceny ;  and  if  any 
person  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  cany 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept 
or  being  in  the  uninclosed  part  of  any  forest,  chase,  or  purlieu,  be 
shall  for  every  offence,  on  conviction  thereof  before  a  justice  of 
the  peace,  forfeit  and  pay  such  sum,  not  exceeding  SOl.,  as  to  the 
justice  shall  seem  meet;  and  if  any  person  who  shall  have  been 
previously  convicted  of  any  offence  relating  to  deer  for  which  a 
pecuniary  penalty  is  by  this  act  imposed,  shall  offend  a  second 
time,  by  committing  any  of  the  offences  herein-before  last  enotne- 
rated,  such  second  offence,  whether  it  be  of  the  same  description 
as  the  first  offence  or  not,  shall  be  deemed  felony,  and  such  of- 
fender, being  convicted  thereof,  shall  be  liable  to  be  punished  m 
the  same  manner  as  in  the  case  of  simple  larceny. 

§  27.  ••  If  any  deer,  or  the  head,  skin,  or  other  part  thereof, 
or  any  snare  or  engine  for  the  taking  of  deer,  shall  by  virtue  of  a 
search-warrant,  to  be  granted  as  herein-after  mentioned,  be  found 
in  the  possession  of  any  person  or  on  the  premises  of  any  pc>^ 
with  his  knowledge,  and  such  person,  being  carried  before  a  justice 
of  the  peace,  shall  not  satisfy  the  justice  that  he  came  lawfullyby 
such  deer,  or  the  head,  skin,  or  other  part  thereof,  or  had  a  lawul 
occasion  for  such  snare  or  engine,  and  did  not  keep  the  somew 
any  unlawful  purpose,  he  shall,  on  conviction  by  the  justice,  forfeit 

(o)  See  §  63.  as  to  the  apprehension  of  offenders  without  a  warrant,  »nd  *» 
to  justice  granting  such  warrant.  And  §§  66,  67.  as  to  applicauon  m  W'' 
feitures  and  penalties  on  summary  convictions,  and  power  of  justice  to  im- 
prison in  case  of  non-payment.     See  tit.  ILBTcei  f . 
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and  pay  any  sum  not  exceeding  20/. ;  and  if  any  such  person  shall  7&  8G.  4.  c.29. 
not  under  the  proTisions  aforesaid  be  liable  to  conviclion,  then,  for  ■ 

the  discoverj  of  the  partj  who  actually  killed  or  stole  such  deer,  '"  ^*^  *W 

It  shall  be  lawful  for  the  justice,  at  his  discretion,  as  the  evidence  !?"!?^"!?1 

J  ^.         .  ^     •'  t»\,  .    11  •  Yicted,  how  the 

giren  and  the  circumstances  of  the  case  shall  require,  to  summon  justice  mur 
before  him  every  person  through  whose  hands  such  deer,  or  the  proceed. 
heskd,  skin,  or  other  part  thereof,  shall  appear  to  have  passed ;  and 
if  the  person  from  whom  the  same  shall  have  been  first  received, 
or  who  shall  have  had  possession  thereof,  shall  not  satisfy  the  jus- 
tice chat  he  came  lawfully  by  the  same,  he  shall,  on  conviction 
by  tbe  justice,  be  liable  to  the  payment  of  such  sum  of  money  aa 
is  herein-before  last  mentioned. ' 

$  S8.  **  If  any  person  shall  unlawfully  and  wilfully  set  or  use  Setting  engines 
any  snare  or  engine  whatsoever,  for  the  purpose  of  taking  or  kill-  for  taking  deer, 
ing  deer,  in  any  part  of  any  forest,  chase,  or  purlieu,  whether  or  pulling  down 
such  part  be  inclosed  or  not,  or  in  any  fence  or  bank  dividing  P*'  fences. 
tbe  same  from  any  land  adjoining,  or  in  any  inclosed  land  where 
deer  shall  be  usually  kept,  or  shall  unlawfully  and  wilfully  destroy 
any  part  of  the  fence  of  any  land  where  any  deer  shall  be  then 
kept,  every  such  offender,  being  convicted  thereof  before  a  justice 
of  the  peace,  shall  forfeit  and  nay  such  sum  of  money,  not  exceed- 
ing 20/.,  as  to  the  justice  shall  seem  meet." 

§  29m  **  If  any  person  shall   enter  into  any  forest,   chase,   or  Deer  kcepcri, 
purlieu,  whether  inclosed  or  not,  or  into  any  inclosed  land  where  ^c*  ™ay  >eiie 
deer  shall  be  usually  kept,  with  intent  unlawfully  to  hunt,  course,  ^  g^!*  ^^* 
wound,  kill,  snare,  or  carry  away  any  deer,  it  shall  be  lawful  for  ^^  '^  j" 
every  person  entrusted  with  the  care  of  such  deer,  and  for  any  of  mand,  do  not 
his  assistants,  whether  in  his  presence  or  not,  to  demand  from  deliver  up  the 
every  such  offender  any  gun,  fire-arms,  snare,  or  engine  in  his  «une. 
possession,  and  any  dog  there  brought  for  hunting,  coursing,  or 
kiih'og  deer,  and  in  case  such  offender  shall  not  immediately  de- 
liver up  the  same,  to  seize  and  take  the  same  from  him  in  any  of 
those  respective  places,  or,  upon  pursuit  made,  in  any  other  place 
to  which  he  may  have  escaped  therefrom,  for  the  use  of  the  owner 
of  the  deer ;  and  if  any  such  offender  shall  unlawfully  beat  or  Resistance  to 
wound  any  person  entrusted  with  the  care  of  the  deer,  or  any  of  k«ep<?rai  &c. 
his  assistants,  in  the  execution  of  any  of  the  powers  given  by  this  JJ  UcirVu"*'*"* 
act,  every  such  offender  shall  be  guilty  of  felony,  and,  being  con-  ^     ^^'   "^' 
victed  thereof,  shall  be  liable  to  be  punished  in  the  same  manner  Punishment 
as  in  the  case  of  simple  larceny." 

$  SO.  "  If  any  person  shall  unlawfully  and  wilfully  in  the  night-  Killing,  &c. 
lime  take  or  kill  any  hare  or  coney  in  any  warren  or  ground  law-  J"**^  °'  conies 
fully  used  for  the  breeding  or  keeping  of  hares  or  conies,  whether  IjJ/n7*hta?  *" 
the  same  be  inclosed  or  not,  every  such  offender  shall  be  guilty  of  S    '      * 

a  misdemeanor,  and,  being  convicted  thereof,  shall  be  punished 
accordingly ;  and  if  any  person  shall  unlawfully  and  wilfully  in  the  Tlie  like  in  the 
day-time  take  or  kill  any  hare  or  coney  in  any  such  warren  or  day-time, 
ground,  or  shall  at  any  time  set  or  use  therein  any  snare  or  engine 
for  the  taking  of  hares  or  conies,  every  such  offender,  being  con- 
victed thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay 
such  sura  of  money,  not  exceeding  5/.,  as  to  the  justice  shall  seem 
meet :  Provided  always,  that  nothing  herein-contained  shall  affect   Proviso, 
any  person  taking  or  killing  in  the  day-time  any  conie?  on  any  sea 
bank  or  river  bank  in  the  county  of  Lincoln,  so  far  as  the  tide  shall 
extend,  or  within  one  furlong  of  such  bank." 
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What  shall  be 
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killed. 


Penalty  for 
laying  poison 
to  kill  game. 


Prisoner  was  indicted  under  5  G.  3.  c.  14.  (a)  (now  repealed), 
for  entering  a  warren  by  night,  and  taking  one  coney.  It  appeared 
that  the  prisoner,  having  set  his  wires,  came  between  five  and  six 
o'clock  on  December  18.,  and  finding  a  live  rabbit  caug^ht  in  one 
of  them,  was  just  going  to  take  it  up,  when  the  warrener  sur- 
prised and  apprehended  him.  Afterwards,  being  found  guilty,  the 
judges  held,  on  ca.  res.,  that  taking,  in  the  statute,  meant  catching, 
and  not  taking  away,  as  in  larceny,  and  that  the  conviction  was 
right.     R,  V.  Glover,  C.  C.  R.  269. 

The  same  statute  contains  the  following  enactment  as  to 
pigeons: — 

§  33.  "  And  be  it  enacted,  that  if  any  person  shall  unlawfully 
and  wilfully  kill,  wound,  or  take  any  house-dove  or  pigeon,  under 
such  circumstances  as  shall  not  amount  to  larceny  at  coninion  law, 
every  such  offender,  being  convicted  thereof  before  a  justice  of 
the  peace,  shall  forfeit  and  pay,  over  and  above  the  value  of  the 
bird,  any  sum  not  exceeding  21," 

The  Stat.  I  &2  IV.^.c. 32.  has  fundamentally  changed  the  law 
of  England  in  relation  to  game,  the  particulars  of  which  are  fully 
set  out  in  another  part  of  this  work.  The  penal  enactments  alone 
are  here  subjoined. 

By  1  &  2  fV.  4-.  c.  32.  §  2.,  "  the  word  «  game '  shall,  for  all  the 
purposes  of  this  act,  be  deemed  to  include  hares,  pheasants,  par- 
tridges, grouse,  heath  or  moor  game,  black  game,  and  bustards ; 
and  the  words  Mord  of  a  manor,  lordship,  or  royalty*  or  re- 
puted manor,  lordship,  or  royalty,'  shall  throughout  this  act  be 
deemed  to  include  a  lady  of  the  same  respectively." 

§  3.     '^  If  any  person  whatsoever  shall  kill  or  take  any  game, 
or  use  any  dog,  gun,  nety  or  other  engine  or  instrument  for  the 
purpose  of  killing  or  taking  any  game,  on  a  Sunday  or  Christmas- 
day,  such  person  shall,  on  conviction  thereof  before  two  justices 
of  the  peace,  forfeit  and  pay  for  every  such  offence  such  sum  of 
money,  not  exceeding  5/.,  as  to  the  said  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction ;  and  if  any  person  what- 
soever shall  kill  or  take  any  partridge  between  the  first  day  of 
February  and  the  first  day  of  September  in  any  year,  or  any  phea- 
sant between  the  first  day  of  February  and  the  first  day  of  October 
in  any  year,  or  anv  black  game  (except  in  the  county  of  Somerset 
or  Devon,  or  in  the  New  Forest  in  the  county  of  Southamplofi) 
between  the  tenth  day  of  December  in  any  year  and  the  twentieth 
day  of  August  in  the  succeeding  year,  or  in  the  county  of  Somerset 
or  Devon,  or  in  the  New  Forest  aforesaid,  between  the  tenth  day 
of  December  in  any  year  and  the  first  day  of  September  in  the  suc- 
ceeding year,  or  any  grouse,  commonly  called  red  game,  between 
the  tenth  day  of  December  in  any  year  and  the  twelflh  day  of 
August  in  the  succeeding  year,  or  any  bustard  between  the  first 
day  of  March  and  the  first  day  of  September  in  any  year,  every  such 
person  shall,  on  conviction  of  any  such  offence  before  two  justices 
of  the  peace,  forfeit  and  pay  for  every  head  of  game  so  killed  or 
taken  such  sum  of  money,  not  exceeding  1/.,  as  to  the  said  justices 
shall  seem  meet,  together  with  the  costs  of  the  conviction ;  and  if 
any  person,  with  intent  to  destroy  or  injure  any  game,  shall  at  any 

(a)  Which  made  it  an  offence  subject  to  traxfeportation,  if  any  person  should, 
by  night,  enter  any  warren,  &c.  and  wrongfully  take  or  kill  any  coney,  *c. 
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time  put  or  cause  to  be  put  any  poison  or  poisonous  ingredient  on  1  &  3  W.  4. 
any  ground,  whether  open  or  inclosed,  where  game  usually  resort,  ^*  ^^* 
or  in  any  highway,  every  such  person  shall,  on  conviction  thereof 
before  two  justices  of  the  peace,  forfeit  and  pay  such  sum  of 
money,  not  exceeding  10/«,  as  to  the  said  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction." 

§  4.  **  If  any  person  licensed  to  deal  in  game  by  virtue  of  this  Possession  of 
act  as  herein-after  mentioned  shall  buy  or  sell,  or  knowingly  have  S^^^  illegal 
in  his  house,  shop,  stall,  possession,  or  control,  any  bird  of  game  ^'^'J?"  ^*^*l 
after  the  expiration  of  ten  days  (one  inclusive  and  the  other  ex-  ^^y  j™  in" 
elusive)  from  the  respective  days  in  each  year  on  which  it  shall  other  persons, 
become  unlawful  to  kill  or  take  such  birds  of  game  respectively  as  from  the  ex- 
aforesaid;  or  if  any  person,  not  being  licensed  to  deal  in  game  by  Fixation  of  the 
virtue  of  this  act  as  herein-afler  mentioned,  shall  buy  or  sell  any  *^^^^ 
bird  of  game  afler  the  expiration  of  ten  days  (one  inclusive  and 
the  other  exclusive)  from  the  respective  days  m  each  year  on  which 
it  shall  become  unlawful  to  kill  or  take  such  birds  of  game  re- 
spectively as  aforesaid,  or  shall  knowingly  have  in  his  house, 
possession,  or  control  any  bird  of  game  (except  birds  of  game 
kept  in  a  mew  or  breeding  place)  afler  the  expiration  of  forty  days 
(one  inclusive  and  the  other  exclusive)  from  the  respective  days  in 
each  year  on  which  it  shall  become  unlawful  to  kill  or  take  such 
birds  of  game  respectively  as  aforesaid;  every  such  person  shall, 
on  conviction  of  any  such  offence  before  two  justices  of  the  peace, 
forfeit  and  pay  for  every  head  of  game  so  bought  or  sold,  or  found 
in  his  house,  shop,  possession,  or  control,  such  sum  of  money, 
not  exceeding  1/.,  as  to  the  convicting  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction." 

§  5.  "  Nothing  in  this  act  contained  shall  in  anywise  affect  or  Tl"*  «ct  not  to 
alter  (except  as  herein-after  mentioned)  any  act  or  acts  now  in  aff«ct^e"«t- 
force  by  which  any  persons  using  any  dog,  gun,  net,  or  other  ^feting  gune 
engine  for  the  purpose  of  taking  or  killing  any  game  whatever,  or  certificates, 
any  woodcock,  snipe,  quail,  or  landrail,  or  any  conies,  are  required 
to  obtain  and  have  annual  game  certificates ;  but  that  all  persons 
who  before  the  commencement  of  this  act  were  required  to  obtain 
and  have  such  certificates  shall  after  the  commencement  of  this 
act  be  required  from  time  to  time  to  obtain  and  have  the  like  cer- 
tificates; and  all  the  powers,  provisions,  and  penalties  contained 
in  such  act  or  acts  shall  continue  in  as  full  force  and  effect  as  if 
this  act  had  not  been  made ;  and  all  regulations  and  provisions 
contained  in  any  act  or  acts  relative  to  game  certificates,  so  far  as 
they  relate  to  gamekeepers  of  manors,  and  to  the  amount  of  duty 
for  game  certificates  to  be  charged  upon  or  in  respect  of  game- 
keepers of  manors  in  the  cases  specified  in  such  act  or  acts,  shall 
extend  and  apply  to  all  gamekeepers  of  lands  appointed  under  this 
act  as  fully  and  effectually  as  if  they  were  gamekeepers  of  manors, 
and  were  expressly  mentioned  in  and  charged  by  such  act  or 

§  'l2.  «•  Where  the  right  of  killing  the  gaine  upon  any  land  is  i^^^^*^"^" 
by  this  act  given  to  any  lessor  or  landlord,  in  exclusion  of  the  the  right  to  the 
right  of  the  occupier  of  such  land,  or  where  such  exclusive  right  game,  in  ex- 
hath  been  or  shall  be  specially  reserved  by  or  granted  to,  or  doth  elusion  of  the 
or  shall  belong  to,  the  lessor,  landlord,  or  any  person  whatsoever  occupier,  the 
other  than  the  occupier  of  such  land,  then  and  in  every  such  case,  ^*^JJJ|5g  ^^ 
if  the  occupier  of  such  land  shall  pursue,  kill,  or  take  any  game  penalty  for 

killing  it. 
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upon  such  land,  or  shall  give  permission  to  any  other  person  so  to 
do,  without  the  authority  of  the  lessor,  landlord,  or  other  person 
having  the  right  of  killing  the  game  upon  such  land,  such  occu- 
pier shall,  on  conviction  thereof  before  two  justices  of  the  peace, 
forfeit  and  pay  for  such  pursuit  such  sum  of  money  not  exceeding 
2/.,  and  for  every  head  of  game  so  killed  or  taken  such  sum  of 
money  not  exceeding  1/.,  as  to  the  convicting  justices  shall  seem 
meet,  together  with  the  costs  of  the  conviction. ' 

§  23.  *'  If  any  person  shall  kill  or  take  any  game,  or  use  any 
dog,  gun,  net,  or  other  engine  or  instrument  for  the  purpose  of 
searching  for,  or  killing  or  taking  game,  such  person  not  being 
authorised  so  to  do  for  want  of  a  game  certificate,  he  shall,  on 
conviction  thereof  before  two  justices  of  the  peace,  forfeit  and  pay 
for  every  such  offence  such  sum  of  money,  not  exceeding^  5/.,  as 
to  the  said  justices  shall  seem  meet,  together  with  the  costs  of  the 
conviction :  Provided  always,  that  no  person  so  convicted  shall  by 
reason  thereof  be  exempted  from  any  penalty  or  liability  under 
any  statute  or  statutes  relating  to  game  certificates,  but  that  the 
penalty  imposed  by  this  act  shall  be  deemed  to  be  a  cumulative 
penalty." 

§  24'.  **  If  any  person  not  having  the  right  of  killing  the  ^me 
upon  any  land,  nor  having  permission  from  the  person  having  such 
right,  shall  wilfully  take  out  of  the  nest  or  destroy  in  the  nest 
upon  such  land  the  eggs  of  any  bird  of  game,  or  of  any  swan,  wild 
duck,  teal,  or  widgeon,  or  shall  knowingly  have  in  his  house,  shop, 
possession,  or  control  any  such  eggs  so  taken,  every  such  person 
shall,  on  conviction  thereof  before  two  justices  of  the  peace,  for- 
feit and  pay  for  every  egg  so  taken  or  destroyed,  or  so  found  in 
his  house,  shop,  possession,  or  control,  such  sum  of  money,  not 
exceeding  5«.,  as  to  the  said  justices  shall  seem  meet,  together 
with  the  costs  of  the  conviction." 

§  25.  "  If  any  person  not  having  obtained  a  game  certificate 
(except  such  person  be  licensed  to  deal  in  game  according  to  this 
act)  snail  sell  or  offer  for  sale  any  game  to  any  person  whatsoerer ; 
or  if  any  person  authorised  to  sell  game  under  this  act  by  virtue 
of  a  game  certificate  shall  sell  or  offer  for  sale  any  game  to  any 
person  whatsoever,  except  a  person  licensed  to  deal  in  game  ac- 
cording to  this  act ;  every  such  offender  shall,  on  conviction  of 
any  such  offence  before  two  justices  of  the  peace,  forfeit  and  pay 
for  every  head  of  game  so  sold  or  offered  for  sale  such  sum  of 
money,  not  exceeding  2/.,  as  to  the  said  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction." 

§  26.  **  Provided,  that  it  shall  be  lawful  for  any  innkeeper  or 
tavern  keeper,  without  any  such  licence  for  dealing  in  game  as 
aforesaid,  to  sell  game  for  consumption  in  his  own  house,  such 
game  having  been  procured  from  some  person  licensed  to  deal  in 
game  by  virtue  of  this  act,  and  not  otherwise." 

§  27*  '*  If  any  person,  not  being  licensed  to  deal  in  game  ac* 
cording  to  this  act,  shall  buy  any  game  from  any  person  whatsoever, 
except  from  a  person  licensed  to  deal  in  game  according  to  this 
act,  or  bondjide  from  a  person  affixing  to  the  outside  of  the  front 
of  his  house,  shop,  or  stall  a  board  purporting  to  be  the  board  of 
a  person  licensed  to  deal  in  game,  every  such  offender  shall,  on 
conviction  thereof  before  two  justices  of  the  peace,  forfeit  and  pay 
for  every  head  of  game  so  bought  such  sum  of  money,  not  ex- 


ceeding  5/.»  as  to  the  said  justices  shall  seem  meet,  together  with  l  &  8  W.  4. 
the  costs  of  the  conviction."  c.  S2. 

§  28.  *^  If  any  person  being  licensed  to  deal  in  game  according   Penalty  on 
to   this  act  shall  buy  or  obtain  any  game  from  any  person  not  licenaed  deders 
authorised  to  sell  game  for  want  of  a  game  certificate,  or  for  want  buying  gune 
of  a  licence  to  deal  in  game ;  or  if  any  person,  being  licensed  to  g^JlJ?"^"^" 
deal  in  game  according  to  this  act,  shall  sell  or  oflFer  for  sale  any  ^  otherwiie"*' 
game  at  his  house,  shop,  or  stall,  without  such  board  as  aforesaid  offending, 
being  affixed  to  some  part  of  the  outside  of  the  front  of  such  house, 
shop,  or  stall,  at  the  time  of  such  selling  or  offering  for  sale,  or 
shall  affix  or  cause  to  be  affixed  such  board  to  more  than  one 
bouse,  shop,  or  stall,  or  shall  sell  any  game  at  any  place  other  than 
his  bouse,  shop,  or  stall,  where  such  board  shall  have  been  affixed ; 
or  if  any  person  not  being  licensed  to  deal  in  game  according  to 
this  act  shall  assume  or  pretend,  by  affixing  such  board  as  afore- 
said, or  by  exhibiting  any  certificate,  or  by  any  other  device  or 
pretence,  to  be  a  person  licensed  to  deal  in  game ;  every  such  of- 
fender, being  convicted  thereof  before  two  justices  of  the  peace, 
shall  forfeit  and  pay  such  sum  of  money,  not  exceeding  10/.,  as  to 
the  said  justices  shall  seem  meet,  together  with  the  costs  of  the 
conviction." 

§  29.  '*  Provided,  that  the  buying  and  selling  of  game  bv  any  As  to  buying 
person  or  persons  employed  on  the  behalf  of  any  licensed  dealer  aod  selling 
in  game,  and  acting  in  the  usual  course  of  his  employment,  and  S*™®  ^y  *^ 
upon  the  premises  where  such  dealing  is  carried  on,  shall  be  jfi^^^^^ 
deemed  to  be  a  lawful  buying  and  selling  in  every  case  where  the 
same  would  have  been  lawful  if  transacted  by  such  licensed  dealer 
himself:  Provided  also,  that  nothing  herein  contained  shall  prevent 
any  licensed  dealer  in  game  from  selling  any  game  which  shall 
have  been  sent  to  him  to  be  sold  on  account  of  any  other  licensed 
dealer  in  game." 

§  30.  Reciting,  that  ''  whereas  after  the  commencement  of  this  Penalty  on 
act  game  will  become  an  article  which  may  be  legally  bought  and  persons  tres- 
sold,  and  it  is  therefore  just  and  reasonable  to  provide  some  more  P*^^*??  *"  <'*® 
summary  means  than  now  by  law  exist  for  protecting  the  same  jJSas'in'sciiixU 
from  trespassers;  if  any  person  whatsoever  shall  commit  any  tres»  of  game, 
pass  by  entering  or  being,  in  the  day-time,  upon  any  land  in  search 
or  pursuit  of  game,   or  woodcocks,  snipes,  ouaifs,  landrails,  or 
conies,  such  person  shall,  on  conviction  thereoi  before  a  justice  of 
the  peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  2/., 
as  to  the  justice  shall  seem  meet,  together  with  the  costs  of  the 
conviction ;  and  if  any  persons  to  the  number  of  five  or  more 
together  shall  commit  any  trespass,  by  entering  or  being,  in  the 
day-time,  upon  any  land  in  search  or  pursuit  of  game,  or  wood* 
cocks,  snipes,  quails,  landrails,  or  conies,  each  of  such  persons 
shall,  on  conviction  thereof  before  a  justice  of  the  peace,  forfeit 
and  pay  such  sum  of  money,  not  exceeding  5/.,  as  to  the  said  jus- 
tice shall  seem  meet,  together  with  the  costs  of  the  conviction : 
Provided  always,  that  any  person  charged  with  any  such  trespass 
shall  be  at  liberty  to  prove,  by  way  of  defence,  any  matter  which 
would  have  been  a  defence  to  an  action  at  law  for  such  trespass ; 
save  and  except  that  the  leave  and  licence  of  the  occupier  of  the  Where  the  oc- 
land  so  trespassed  upon  shall  not  be  a  sufficient  defence  in  any  cupier  of  the 
case  where  the  landlord,  lessor,  or  other  person  shall  have  the  ^^^>  "o^  being 
right  of  killing  the  game  upon  such  land  by  virtue  of  any  reserv-  «»'>*J«dtothe 
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•■^-■^^■— ^^"^^^^ 
game,  allows 
any  person  to 
kill  it,  the  party 
entitled  to  the 
game  may  en- 
force the  pe- 
nalty. 


Trespassers  in 
search  of  game 
may  be  required 
to  quit  the  land, 
and  to  tell  their 
names  and 
abodes,  and  in 
case  of  refusal 
may  be  arrested. 


Penalty. 


Party  arrested 
must  be  dis- 
charged, unless 
brought  before 
a  justice  within 
12  hours. 


Penalty  on  per- 
sons found 
armed  using 
violence,  &c. 


ation  or  otherwise,  as  herein-before  mentioned ;  but  such  landlord, 
lessor,  or  other  person  shall,  for  the  purpose  of  prosecuting  for 
each  of  the  two  offences  herein  last  before  mentioned,  be  deemed 
to  be  the  legal  occupier  of  such  land,  whenever  the  actual  occu- 
pier thereof  shall  have  given  such  leave  or  licence ;  and  that  the 
lord  or  steward  of  the  crown  of  any  manor,  lordship,  or  royalty,  or 
reputed  manor^  lordship,  or  royalty,  shall  be  deemed  to  be  the 
legal  occupier  of  the  land  of  the  wastes  or  commons  within  such 
manor,  lordship,  or  royalty,  or  reputed  manor,  lordship,  or 
royalty." 

§  31.  '*  Where  any  person  shall  be  found  on  any  land,  or  upon 
any  of  his  majesty's  forests,  parks,  chases,  or  warrens,  in  the  day- 
time, in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  quaili, 
landrails,  or  conies,  it  shall  be  lawful  for  any  person  having  the 
right  of  killing  the  game  upon  such  land,  by  virtue  of  any  reserv- 
ation or  otherwise  as  herein-before  mentioned,  or  for  the  occupier 
of  the  land  (whether  there  shall  or  shall  not  be  any  such  right  by 
reservation  or  otherwise),  or  for  any  gamekeeper  or  servant  of 
either  of  them,  or  for  any  person  authorised  by  either  of  them,  or 
for  the  warden,  ranger,  verderer,  forester,  master-keeper,  under- 
keeper,  or  other  officer  of  such  forest,  park,  chase,  or  warren,  to 
require  the  person  so  found  forthwith  to  quit  the  land  wbereoo  he 
shall  be  so  found,  and  also  to  tell  his  christian  name,  surname,  and 
place  of  abode ;  and  in  case  such  person  shall,  ailer  being  so  re- 
quired, offend  by  refusing  to  tell  his  real  name  or  place  of  abode, 
or  by  giving  such  a  general  description  of  his  place  of  abode  as 
shall  be  illusory  for  the  purpose  of  discovery,  or  by  wilfully  con- 
tinuing or  returning  upon  the  land,  it  shall  be  lawful  for  the  party 
so  requiring  as  aforesaid,  and  also  for  any  person  acting  by  bit 
order  and  in  his  aid,  to  apprehend  such  offender,  and  to  convey 
him  or  cause  him  to  be  conveyed  as  soon  as  conveniently  may  be 
before  a  justice  of  the  peace;  and  such  offender  (whether  so  ap- 
prehended or  not),   upon  being  convicted  of  any  such  offence 
before  a  justice  of  the  peace,  shall  forfeit  and  pay  such  sum  of 
money,  not  exceeding  5/.,  as  to  the  convicting  justice  shall  seem 
meet,  together  with  the  costs  of  the  conviction :  Provided  alvayst 
that  no  person  so  apprehended  shall,  on  any  pretence  whatsoever, 
be  detained  for  a  longer  period  than  twelve  hours  from  the  time 
of  his  apprehension  until  he  shall  be  brought  before  some  justice 
of  the  peace;  and  that  if  he  cannot,  on  account  of  the  absence  or 
distance  of  the  residence  of  any  such  justice  of  the  peace,  or  owing 
to  any  other  reasonable  cause,  be  brought  before  a  justice  of  the 
peace  within  such  twelve  hours  as  aforesaid,  then  the  person  so 
apprehended  shall  be  discharged,  but  may  nevertheless  be  pro- 
ceeded against  for  his  offence  by  summons  or  warrant,  according 
to  the  provisions  herein-afler  mentioned,  as  if  no  such  apprehension 
had  taken  place." 

§  32.  "  Where  any  persons,  to  the  number  of  five  or  more 
together,  shall  be  found  on  any  land,  or  in  any  of  his  majesty  s 
forests,  parks,  chases,  or  warrens,  in  the  day-time,  in  search  or 
pursuit  of  game,  or  woodcocks,  snipes,  quails,  landrails,  or  conies, 
any  of  such  persons  being  then  and  there  armed  with  a  gun,  and 
such  persons  or  any  of  them  shall  then  and  there,  by  violence, 
intimidation,  or  menace,  prevent  or  endeavour  to  prevent  anj 
person  authorised  as  herem-before  mentioned  from  approaching 
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such  persons  so  fband,  or  any  of  them,  for  the  purpose  of  requirTng  l  &  9  W.  4. 
them  or  any  of  them  to  quit  the  land  whereon  the}'  shall  be  so  e.  as. 
foanii,  or  to  tell  their  or  his  christian  name,  surname,  or  place  of 
abode  respectively,  as  herein-before  mentioned,  every  person  so 
ofending  by  sach  violencey  intimidation,  or  menace  as  aforesaid, 
and  every  person  then  and  there  aiding  or  abetting  such  offender, 
shall,  upon  being  convicted  thereof  before  two  justices  of  the 
peace,  forfeit  and  pay  for  every  such  offence  such  penalty,  not 
exceeding   5/.y  as  to  the  convicting  justices  shall  seem  mi^et, 
together  with  the  costs  of  the  conviction ;  which  said  penalty  shall 
be  in  addition  to  and  independent  of  any  other  penaJty  to  which 
any  snch  person  may  be  liable  for  any  other  offence  against  this 
act.- 

§  S3.  **  If  any  person  whatsoever  shall  commit  any  trespass,  peoalty  for 
by  entering  or  being,  in  the  day-time,  upon  any  of  his  majesty's  tmpMs  in  dmj- 
forests,  parks,  chases,  or  warrens,  in  search  or  pursuit  of  game,  tiine  in  bU  ma.. 
without  being  first  duly  authorised  so  to  do,  such  person  shall,  on  ^^  "  •««*•• 
conviction  thereof  before  a  justice  of  the  peace,  forfeit  and  pay 
such  sum  of  money,  not  exceeding  2^.,  as  to  the  justice  shall  seem 
meet,  together  with  the  costs  of  the  conviction." 

§  S^  **  For  the  purposes  of  this  act  the  day-time  shall  be  what  to  be 
deemed  to  commence  at  the  beginning  of  the  last  hour  before  sun-  deemed  daj. 
rise,  and  to  conclude  at  the  expiration  of  the  first  hour  after  time, 
sunset.** 

f  S5.  **  Provided,  that  the  aforesaid  provisions  against  trespassers  The  proviaiona 
and  persons  found  on  any  land  shall  not  extend  to  any  person  ••  to  trespassen 
hunting  or  coursing  upon  any  lands  with  hounds  or  greyhounds,   ''^  ^  *PP'y  ^ 
and  being  in  fresh  pursuit  of  any  deer,  hare,  or  fox  already  started  {^1*^^.  ""*" 
upon  any  other  land,  nor  to  any  person  bonajide  claiming  and  ex- 
erefsing  any  right  or  reputed  right  of  free  warren  or  free  chase, 
nor  to  any  gamekeeper  lawfully  appointed  witliin  the  limits  of  any 
free  warren  or  free  chase,  nor  to  any  lord  or  any  steward  of  the 
crown  of  any  manor,  lordship,  or  royalty,  or  reputed  manor,  lord- 
ship, or  royalty,  nor  to  any  gamekeeper  lawfully  appointed  by 
such  lord  or  steward  within  the  limits  of  such  manor,  lordship,  or 
royalty,  or  reputed  manor,  lordship,  or  royaltv." 

§  36.  '*  When  any  person  shall  be  found  by  day  or  by  night  upon   Game  may  be 
any  land,  or  in  any  of  his  majesty's  forests,  parks,  chases,  or  taken  from 
warrens,  in  search  or  pursuit  of  game,  and  shall  then  and  there  tnwpasseri 
have  in  his  possession  any  game  which  shall  appear  to  have  been  "p'^^,^  wme* ^ 
recently  killed,  it  shall  be  lawful  for  any  person  having  the  right  whende. 
of  killing  the  game  upon  such  land,  by  virtue  of  any  reservation  or  mandcd. 
otherwise,  as  faerein-before  mentioned,  or  for  the  occupier  of  such 
land  (whether  there  shall  or  shall  not  be  any  such  right  by  re- 
servation or  otherwise),  or  for  any  gamekeeper  or  servant  of  either 
of  them,  or  for  any  officer  as  aforesaid  of  such  forest,  park,  chase, 
or  warren,  or  for  any  person  acting  by  the  order  and  in  aid  of  any 
of  the  said  several  persons,  to  demand  from  the  person  so  found 
such  game  in  his  possession,  and  in  case  such  person  shall  not 
immediately  deliver  up  such  game  to  seize  and  take  the  same  from 
him,  for  the  use  of  the  person  entitled  to  the  game  upon  such  land, 
forest,  park,  chase,  or  warren." 

(  37.  *'  Every  penalty  and  forfeiture  for  any  offence  against  this   AppIicaUon  of 
act  (the  application  of  which  has  not  been  already  provided  for)  penalUea  for 
shall  be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some  ®^°^  •gwiut 
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Time  for  pay- 
ment of  penal- 
ties, and  scale 
of  imprison- 
ment for  non- 
payment. 


Form  of  con- 
viction. 


other  officer  (as  the  convicting  justice  or  justices  may  direct)  of 
the  parish,  township,  or  place  in  which  the  offence  shall  have  been 
committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use 
of  the  general  rate  of  the  county,  riding,  or  division  in  which  such 
parish,  township,  or  place  shall  be  situate,  whether  the  same  shall 
or  shall  not  contribute  to  such  general  rate  ;  and  no  inhabitaDt  of 
such  county,  riding,  or  division  shall  be  deemed  an  incompetent 
witness  in  any  proceeding  under  this  act  by  reason  of  the  appli- 
cation of  such  penalty  or  forfeiture  to  the  use  of  the  said  general 
rate  as  aforesaid." 

§  38.  "  The  justice  or  justices  of  the  peace  by  whom  any  person 
shall  be  summarily  convicted  and  adjudged  to  pay  any  sum  of 
money  for  any  offence  against  this  act,  together  with  costs,  ooay 
adjudge  that  such  person  shall  pay  the  same  either  immediately  or 
within  such  period  as  the  said  justice  or  justices  shall  think  fit, 
and  in  default  of  payment  at  the  time  appointed  sach  person 
shall  be  imprisoned  in  the  common  gaol  or  house  of  correcUcMi 
(with  or  without  hard  labour),  as  to  the  justice  or  justices  shall 
seem  meet,  for  any  term  not  exceeding  two  calendar  montlis  where 
the  amount  to  be  paid,  exclusive  of  costs,  shall  not  amount  to  5/., 
and  for  any  term  not  exceeding  three  calendar  months  in  any 
other  case,  the  imprisonment  to  cease  in  each  of  the  cases  aforesaid 
upon  payment  of  the  amount  and  costs." 

§  S9.  *'  The  justice  or  justices  of  the  peace  (as  the  case  may 
require)  before  whom  any  person  shall  be  summarily  convicted  of 
any  offence  against  this  act,  may  cause  the  conviction  to  be  drawn 
up  according  to  the  following  form  of  words,  or  in  any  other  form 
of  words  to  the  same  or  the  like  effect ;  (that  is  to  say,) 


}JiE  it  remembered^  that  on  the 
in  the  year  qf  our  Lord  — 


day  of 


at 


in  the 


to  wit 

county  of  ■  [or,  ridin^t  division yjranchise^  liberty,  ciiut  Sfc. 

as  the  case  may  be],  A.  O.  ts  convicted  before  me  J.  P.  one  for,  w 

J.  P.  and  J.  J.  P.  /too,  as  the  case  may  require]  of  his  mqfesiys 

justices  of  the  peace Jbr  the  said  county  [or,  riding,  S^cJ]y^for  that  he 

the  said  A.  O.  did,  on  —  at kUl  [or,  take^game  [or,  did 

use  a  dogt  Sfcjbr  the  purpose  of  killing  game^i  he  the  said  A.  O. 
not  being  authorised  so  to  do  for  toant  t^a  game  certificate^  contrary 
to  the  statute  in  such  case  made  and  provided;  [or,  did^  here  specify 
any  other  offence,  and  the  time  and  place  when  and  where  the 
same  was  committed,  as  the  case  may  be ;]  and  I  [or,  me]  do  ad- 
judge that  the  said  A.  O.  shall  for  the  said  offence f or feii  the  s^m  of 
'  [or,  tue  do  adjudge  that  the  said  A.  O.  snail  for  the  said 

offence  forfeit  the  sum  of ,  being  after  the  rate  of"  for 

every  head  of  game  so  J  c^c,  or  for  every  egg  so,  ^c.]»  and  shall  forth- 
with pay  the  said  sum,  together  with  the  sum  of  -  for  costs  ; 
and  that  in  default  of  immediate  payment  of  the  said  sumst  he  the 
said  A.  O.  shall  be  imprisoned  [or,  imprisoned  and  kept  to  hard 

labour^  in  the of  — for  the  space  of unless  the 

said  sums  shall  be  sooner  paid  ;  [or,  and  I  [or,  loe]  order  that  the 
said  sums  shall  be  paid  by  the  said  A.  O.  on  or  before  the  ■ 

day  of ,  and  in  default  of  payment  on  or  before  that  day  I 

[or,  VMi]  adjudge  the  said  A.  O.  to  be  imprisoned  [or,  imprisoned  and 
kept  to  hard  labour']  in  the  >  ■■  of  for  the  nace  of 

■  unless  the  said  sums  shall  be  sooner  paid ;]  and  I  (or,  tor] 
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dired  thai  the  said  sum  of  (i.  e*  the  penalty)  shaU  he  paid  to  1  &  s  W.  4. 

»  being  one  of  the  overseers  of  the  poor  of  S^c*  to  he  by  him  c.  32. 
applied  according  to  the  directions  of  the  statute  in  such  ease  nuuie 
and  provided;  and  I  [or,  toe"}  order  that  the  said  sum  of  • 
Jor  costs  shaU  be  paid  to  *  (the  complainant*)      Given  under 

ny  hand  [or,  our  hands'\  the  day  and  year  Jirst  above  mentioned* 

J- P. 
[or,  J.  P.  and  J.  J.  P.]" 

§  40.  *'  It  sliall  be  lawful  for  any  justice  of  the  peace  to  issue  Powtrtoinin- 
his  summons  requiring  any  person  to  appear  before  nimselft  or  any  ">^  witncnn. 
one  or  two  justices  of  the  peace,  as  the  case  may  require,  for  the 
purpose  of  giving  evidence  touching  any  offence  against  this  act ; 
and  if  any  person  so  summoned  shall  neglect  or  refuse  to  appear  Penalty  for  dis* 
at  the  time  and  place  appointed  by  such  summons,  and  no  reason-  ol><<^i«i*^  ^ 
able  excuse  for  his  absence  shall  be  proved  before  the  justice  or  *'"''>™'"''>  ^^ 
justices  then  and  there  present,  or  if  any  person  appearing  in 
obedience  to  such  summons  shall  refuse  to  be  examined  on  oath 
touching  any  such  offence  by  the  justice  or  justices  then  and  there 
present,  every  person  so  offending  shall,  on  conviction  thereof  be- 
fore the  said  justice  or  justices,  or  any  other  justice  or  justices  of 
the  peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  five 
pounds,  as  to  the  convicting  justice  or  justices  shall  seem  meet." 

$  41.    ''The  prosecution  for  every  offence  punishable  upon  TiaMforpro* 
summary  conviction  by  virtue  of  this  act  shall  be  commenced  cc«dtnga,  and 
within  three  calendar  months  after  the  commission  of  the  offence ;  ^°^f  ^^^ 
and  where  any  person  shall  be  charged  on  the  oath  of  a  ere-  Jl'^l^^nce  of 
dible   witness   with    any   such    offence   before  a  justice  of  the  cffWnden. 
peace,  the  justice  may  summon  the  party  charged  to  appear  before 
himself,  or  any  one  or  two  justices  of  the  peace,  as  the  case  may 
require,  at  a  time  and  place  to  be  named  in  such  summons  ;  and 
if  such  party  shall  not  appear  accordingly,  then  (upon  proof  of  the 
due  service  of  the  summons,  by  delivering  a  copy  thereof  to  the 
party,  or  by  delivering  such  copy  at  the  party  s  usual  place  of 
abode  to  some  inmate  thereat,  and  explaining  the  purport  thereof 
to  such  inmate),  the  justice  or  justices  may  either  proceed  to  hear 
and  determine  the  case  in  the  absence  of  the  partv,  or  may  issue 
his  or  their  warrant  for  apprehending  and  bringing  such  party 
before  him  or  them,  as  the  case  may  be ;  or  the  justice  before 
whom  the  charge  shall  be  made  may,  if  he  shall  have  reason  to 
suspect  from  information  upon  oath  that  the  party  is  likely  to 
abscond,  issue  such  warrant  in  the  first  instance,  without  any 
previous  summons/* 

^  42.  declares  and  enacts  '<  that  it  shall  not  be  necessary,  in   Prosecutor  not 
any  proceeding  against  any  person  under  this  act,  to  negative  by  '*1">fe^  *<> 
evidence  any  certificate,  licence,   consent,  authority,   or  other  5Ii^*  *"***" 
matter  of  exception  or  defence ;  but  that  the  party  seeking  to 
avail  himself  of  any  such  certificate,  licence,  consent,  authority, 
or  other  matter  of  exception  or  defence,  shall  be  bound  to  prove 
the  same." 

§  43.  '*  The  justice  or  justices  of  the  peace  before  whom  any  CboWctioni  to 
person  shall  be  convicted  of  any  offence  punishable  upon  summary  **  "^turned  to 
conviction  under  this  act  shall  transmit  every  such  conviction  to  '^'"*''''* 
the  next  court  of  general  or  quarter  sessions  of  the  peace  for  the 
county,  riding,  division,  libertyi  franchise,  city,  or  town  wherein 

x  2 


308 

1  &  2  W.  4. 
c.  32. 

Appeal. 


(Same. 


[Criminal 


No  certiorari, 
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preclude  actioni 
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no  double  pro- 
ceedings for  the 
aarae  trespass. 


Venue,  &c.  in 
proceedings 
against  persons 
acting  under 
this  act. 


the  ofFence  simll  have  been  committed,  there  to  be  kept  by  the 
proper  officer  among  the  records  of  the  court." 

§  44.  **  Any  person  who  shall  think  himself  aggrieved  bj  anjr 
summary  conviction  in  pursuance  of  this  act  may  appeal  to  the 
justices  at  the  next  general  or  quarter  sessions  of  the  peace,  to  be 
holden,  not  less  than  twelve  days  after  such  conviction,  for  the 
county,  riding,  division,  liberty,  franchise,  city,  or  town  wherein 
the  cause  of  complaint  shall  have  arisen,  provided  that  sach 
person  shall  give  to  the  complainant  a  notice  in  writing  of  such 
appeal,  and  of  the  cause  and  matter  thereof,  whhin  three  days 
after  such  conviction,  and  seven  clear  days  at  the  least  before 
such  sessions,  and  shall  also  either  remain  in  custody  until  the 
sessions,  or  within  such  three  days  enter  into  a  recognizance,  with 
a  sufficient  surety,  before  a  justice  of  the  peace,  conditioned  per- 
sonally to  appear  at  the  said  sessions,  and  to  try  such  appeal,  and 
to  abide  the  judgment  of  the  court  thereupon,  and  to  pay  such 
costs  as  shall  be  by  the  court  awarded ;  and  upon  such  notice 
being  given,  and  such  recognizance  being  entered  into,  the  justice 
before  whom  the  same  shall  be  entered  into  shall  liberate  sack 
person,  if  in  custody ;  and  the  court  at  such  sessions  shall  hear 
and  determine  the  matter  of  the  appeal,  and  shall  make  socb 
order  therein,  with  or  without  costs  to  either  party,  as  to  the 
court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeal, 
or  the  affirmance  of  the  conviction,  shall  order  and  adjudge  the 
offender  to  be  dealt  with  and  punished  according  to  the  conviction, 
and  to  pay  such  costs  as  shall  be  awarded,  and  shall,  if  necessary, 
issue  process  for  enforcing  such  judgment.*' 

§  45.  "  No  summary  conviction  in  pursuance  of  this  act,  or 
adjudication  made  on  appeal  therefrom,  shall  be  quashed  for  want 
of  form,  or  be  removed  by  certiorari  or  otherwise  into  any  of  his 
majesty's  superior  courts  of  record ;  and  no  warrant  of  com- 
mitment shall  be  held  void  by  reason  of  any  defect  therein, 
provided  it  be  therein  alleged  that  it  is  founded  on  a  conviction, 
and  there  be  a  good  and  valid  conviction  to  sustain  the  same." 

§46.  "  Provided,  that  nothing  in  this  act  contained  shall  prevent 
any  person  from  proceeding  by  way  of  civil  action  to  recorer 
damages  in  respect  of  any  trespass  upon  his  land,  whether  com- 
mitted in  pvirsuit  of  game  or  otherwise,  save  and  except  that 
where  any  proceedings  shall  have  been  instituted  under  the  pro- 
visions ot"  this  act  against  any  person  for  or  in  respect  of  any 
trespass,  no  action  at  law  shall  be  maintainable  for  the  same  tres- 
pass by  any  person  at  whose  instance  or  with  whose  concnrrence 
or  assent  such  proceedings  shall  have  been  instituted;  but  sqcd 
proceedings  shall  in  such  case  be  a  bar  to  any  such  action,  and 
may  be  given  in  evidence  under  the  general  issue." 

§  47.  "  For  the  protection  of  persons  acting  in  the  execntionof 
this  act,  all  actions  and  prosecutions  to  be  commenced  against  any 
person  for  any  thing  done  in  pursuance  of  this  act  shall  be  laid 
and  tried  in  the  county  where  the  fact  was  committed,  and  fiwl 
be  commenced  within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise ;  and  notice  in  writing  of  such  action, 
and  of  the  cause  thereof,  shall  be  given  to  the  defendant  one 
calendar  month  at  least  before  the  commencement  of  the  action; 
and  in  any  such  action  the  defendant  may  plead  the  general  issuc> 
and  give  this  act  and  the  special  matter  in  evidence  at  any  trial  to  be 
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had  thereupon ;  aod  no  plaintiff  shall  recover  jo  any  such  action   Tender  of 
if  tender  of  sufficient  amends  shall  have  been  made  before  such   amends. 
action  brought^  or  if  a  sufficient  sum  of  money  shall  have  been 
paid  into  court  after  such  action  brought  by  or  on  behalf  of  the 
defendant." 

§  48.  **  Nothing  in  this  act  contained  shall  extend  to  Scotland   Act  not  to  ez- 
or  IrtlamU^  tend  to  Scotland 

For  Form  of  Conviction  by  tivo  justices  under  9  G.  4.  c.  69. 
1 1.,  see  §  5.  arUe^  p.  294'. 

Indictment  for  a  Misdemeanor  under  t  G.4.  c.  69,  §  I.  for  a 
third  Offence  after  two  prior  Convictions. 

^jyiE  jvrorz  Jbr  our  lord  the  king  upon  their  oath  present,  that 

CD.,  late  ofy  SfCn  on^  Sfc,  at,  Sfc,  toas  duly  convicted  before 

L.  M.  and  J.  N.,  esquires ,   ttoo   of  his  majesty  s  justices  of  the 

peace  for  the  county  of ,Jbr  that  he  the  said  CD.,  on,  Sfc. 

£here  set  out  the  first  conviction  at  length  in  the  past  tense.] 
And  the  Jurors  aforesaid^  on  their  oath  aforesaid,  do  further  present 
that  the  said  C.  D.,  being  so  convicted  as  aforesaid,  afierwards,  on, 
Sfc,  at^  Sfc.  xoas  again  duly  convicted  before  J.  f^.  and  R.  S., 
esquires^  tvao  of  his  majesty  s  justices  of  the  peace  for  the  county 

of 9  for  that  he  the  said  CD.,  on,  Sfc.  [here  set  out  the 

second  conviction  in  like  manner].  And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  further  present,  that  the  saia  CD.,  late 
of,  Sfc.  having  been  so  twice  convicted  as  aforesaid,  and  the  said 
convictions  being  and  remaining  in  full  force,  after  the  said  con* 
vidians,  and  toUhin  twelve  calendar  months  now  last  past,  to  wit\ 

OK,  S^c  at  and  about  the  hour  of in  the  night  of  the  same 

day,  at,  SfC,  aforesaid,  did  by  nighty  as  last  aforesaid,  unlawfully 
take  and  destroy  certain  game,  to  wit,  [two  pheasants,"]  [or,  certain 
rabbits,  to  wit,  six  rabbits,]  in  certain  inclosed  [or,  open]  land,  there 
situate,  the  property  of  one  A.  B.  [describe  the  offence  according 
to  the  fact,  if  it  be  the  entering  only  the  land  to  destroy  game,] 
against  the  form  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity^ 

Indictment  for  a  Misdemeanor  on  9  G.  4.  c.  69.  f  2.  against  aa 
O&oder  under  f  1.  for  assaulting  a  Gramekeepery  &c. 

^JTHE  jurors  for  our  lord  the  king  upon  their  oath  present,  that 
CD.,  late  of,  Sfc.  before  the  commission  of  the  offence  herein* 

ajier  mentioned,  on,  SfC.  at  and  about  the  hour  of in  the  night 

of  the  same  day,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
aid  by  night  as  aforesaid  unlawfully  enter  certain  land  of  one 
A.  B.,  [owner  or  occupier,  S^c]  there  situate,  and  was  then  and 
there  during  the  said  night  unlawfully  in  the  said  land,  with  a  certain 
gun,  [net,  engine,  or  instrument,  to  wit,  an  instrument  called  a 
]  for  the  purpose  then  and  there  of  taking  and  destroying 
game,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  ;  and  he  the  said  C  D.  then  and  there  upon  the  said  land, 
in  the  night-time  as  aforesaid,  with  the  gun^  [net,  engine,  or 
instrument,]  aforesaid,  for  the  purpose  nforesaidf  was  found  by  one 
£.F.|  [or  by  one  G.H.  who  was  then  and  there  assisting  one  E.F.,] 
which  said  E.  F.  was  then  and  there  the  gamekeeper  [or,  servant]  of 
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the  said  A.  B.,  and  had  then  and  there  laxtftd  authority  to  seize  and 
apprehend  the  said  C.  D.|  and  toas  about  to  do  sOf  and  (a)  that  the 
satd  E.  F.,  being  then  and  there  about  to  seize  and  apprehend  the 
said  C.  D.  Jbr  the  said  offence,  he  the  said  C.  D.y  toith  a  gun^ 
\^crosS'boWj  Jire-armst  bludeeon,  stick,  club,  or  offhuive  toeapon,  t$ 

toit,  an  offensive  weapon  called  a ]  which  the  said  C.  D.  u 

both  his  nands  then  and  there  had  and  held^  did  then  and  there 
unlavofuUy  assault  and  offer  violence  towards  the  said  £.  F.,  he  the 
said  E.  r.  then  and  there  being  lawfiiUy  authorised  to  seize  and 
apprehend  the  said  C.  D.  as  aforesaid^  against  the  Jbrm  of  ike 
statute  in  that  case  made  and  provided ,  and  against  the  peace  of  our 
said  lord  the  king^  his  crown  and  dignity. 

If  the  assault  were  committed  off  the  land,  in  case  of  pursuit, 
proceed  to  (a)  in  the  above,  and  then  add — **  the  said  C.  I),  from 
the  said  land  escaped  into  a  certain  dose  there  situate,  and  the  taid 
£.  F.  then  and  there  pursued  the  said  CD.  into  the  said  dose,  for 
the  purpose  of  so  seizing  and  apprehending  him  the  said  CD.  at 
aforesaid f  he  the  said  ETr.,  as  such  gamekeeper  as  aforesaid,  having 
then  and  there  lawful  right  so  to  do  as  aforesaid,  and,  4'^."-- coo- 
eluding  as  in  the  above  form  after  (a). 

Indictment  for  a  Misdemeanor  on  9  G.  4.  c.  69.  $  9.  against 
three  or  more  for  entering  Land  by  Night,  armed,  lor  the 
purpose  of  taking  or  destroying  Game,  &c. 

^HE  Jurors  Jbr  our  lord  the  king  upon  their  oath  present,  that 

A. O.,  late  of,  Sfc.  [^labourer"],  CD.,  late  of  the  same  place 

[^labourer^i  and  E.  F.,  late  of  the  same  place  [labourer']^  {together 

with  divers  other  evil-disposed  persons,  to  the  number  of  three  and 

more,  to  the  jurors  aforesaid  unknown^)  [if  they  be  all  known  omit 

the  latter  words,]  on,  SfC.  at  and  about  the  hour  of in  the 

night  of  the  same  day,  with  force  and  arms,  at  the  parish  qforetaid^ 
in  the  county  qforesaidf  being  then  and  there  respectivdy  armed  tcith 
guns,  [cross 'bows,  Jire»arms,  bludgeons,  or  certain  offensive  tveapons, 

to  wit,  [three']  offensive  weapons,  respectively  called ]  thn 

and  there  together^  by  night  as  aforesaid,  and  armed  as  qforesaidt 
did  unlawfiuly  enter  certain  inclosed  [or,  open]  land  of  one  A.B., 
there  situate,  and  were  then  and  there  together  so  armed  unlawfulli/ 
in  the  said  land,  Jbr  the  purpose  then  and  there  of  taking  and 
destroying  game,  against  thejorm  of  the  statute  in  that  case  made 
and  provided^  and  against  the  peace  of  our  said  lord  the  kingt  his 
crown  and  dignity. 

For  the  Form  of  Conviction  by  a  justice  under  JSfSG.^'  c*^ 
see  §  71*  of  the  said  stat.  see  tit.  ilarcniE* 

Indictment  for  Felony  under  7  4*  8  G.  4.  r.  29,  §  29.  against 
Person  entering  Forest,  &c.  with  intent  to  hunt,  &c.  Deer, 
and  beating  or  wounding  a  Keeper,  &c. 

jPi/£  jurors  Jor  our  lord  the  king  upon  their  oath  present,  iho^ 
C.  D.,  late  of,  Sfc.  on,  Sfc.  at,  Sfc,  with  Jorce  and  arms,  into 
certain  indosed  land  then  belonging  to  E.  F.,  where  deer  had  been 
and  then  were  usually  kept  [or,  into  a  certain  Jorest,  chase,  or  purlien 
called  — — ],  there  situate,  did  unlawfully  enter,  with  intent  then 
and  there  unlawfully  and  Jeloniously  to  hunt,  kUl,  snare,  andcarrtf 
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oMy  deer^  and  that  one  A.  B.^  then  and  there  being  a  person 
mtrmsied  with  the  care  of  the  deer  in  the  said  inclosed  land  [or, 
JoreH^  4'^09  '^^'>  omd  there  beings  then  and  there  [or,  then  and  there 
beiag  an  assistant  of  £.  F.,  then  and  there  being  a  person  intrusted^ 
4*^3'  ^^^^  the  said  CD.  had  so  entered  into  the  said  inclosed 
land  as  aforesaid  [, forest^  4rcO»  ^^d  tohilst  the  said  CD.  there 
remained,  did  demand  of  the  said  C.  D.  an  aigine^  to  toitf  [a 
gun^2  ^^^"  ^"^  there  in  the  possession  of  the  said  C. !).»  and  that 
upon  the  said  CD.  then  and  there  Jailing  to  deliver  up  the  said 
engine,  and  altogether  refusing  to  do  so,  he  the  said  A.  B.  did  then  and 
ikere  aUempt  to  seize  and  take  the  same  from  the  said  C  D^Jbr  the 
use  of  the  cfmner  of  the  said  deer,  as  mas  the  duty  of  the  said  A.  B« 
so  to  do,  and  as  he  latofully  might  for  the  cause  aforesaid*  And  the 
jurors  aforesaid,  upon  their  oath  qforesaidy  dojurther  present,  that 
the  said  C  D.  then  and  there,  vsith  force  and  armsy  in  and  upon  the 
said  A.  B.,  the  said  A.  B.  then  being  a  person  having  been  intrusted  • 
with  the  care  of  the  deer  within  the  said  inclosed  land  as  afore^ 
said  [or,  then  and  there  being  such  assistant  as  aforesaid]^  and  then 
and  there  being  in  the  due  execution  of  his  said  duty  as  aforesaid, 
and  of  the  poimers  given  to  him  in  that  behalf  by  the  statute  in  that 
case  made  and  provided,  unlatofuUy  and  foloniously  did  make  an 
assault,  and  him  the  said  A.  B»,  so  being  in  the  execution  of  the 
said  duly  and  of  the  pouters  aforesaid^  then  and  there  unlaxofully 
andfoioniously  did  beat  and  voound  ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lord 
the  king,  his  crown  ana  dignity. 

Indictment  for  Misdemeanor  under  7  &  8  G.  4*  c.  29.  $  SO. 
for  taking  or  killing,  by  Night,  Hares  or  Rabbits  in  a  Breeding 
Ground. 

'T* HE  jurors  for  our  lord  the  king  upon  their  oath  present ,  that 
C  D.  late  of  Sfc.  on,  Sfc.  in  the  nieht-time,  that  is  to  say,  about 
the  hour  of  [eieven]  o'clock  in  the  night  of  the  same  day,  at,  SfC.  in 
a  certain  warren  and  ground  of  A.  B.  there  situate,  then  lawfully 
used  for  the  breeding  and  keeping  of  conies  [or,  hares'],  two  conies 
[or,  hares']  then  and  there  being  found  then  and  there  in  the  said 
roarren  and  ground,  unlawfully  and  wilfully  did  take  and  kill; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
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I.  Of  Gaming  in  general,  and  the  statutable  Provisions 
respecting  it. 

[83  H.8.  c.  9 31  EL  c.  5 9  Ann,  c.  14 — 2  G.  2. 

c.  28 18  G.2.  C.34.— 25  G,2.  c.36 — 58  G.3. 

C.70.— 3G.4.  c,114.] 

11.  QT  Wagers  and  Losses  at  Play. 

[16  C  2.  c.  7 9  Ann.  c.  14.— 18  G.  2.  c.  34.] 
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Gaining  not  an 
offence  at  com- 
mon law* 


Gaming-houses 
nuisances. 


The  keeping  of 
a  common 
gaming-house, 
and  for  lucre 
and  gain  un- 
lawfully caus- 
ing and  pro- 
curing divers 
idle  and  evil 
disposed  per- 
sons to  frequent 
and  come  to 
play  together  at 
a  game  called 
'*  Rouge  et 
noir,**  and 
permitting  the 
said  idle  and 
evil-disposed 
persons  to  re- 
main playing  at 
the  said  game 
for  divers  large 
and  excessive 
sums  of  money, 
is  an  indictable 
ofience  at  com- 
mon law. 
Semble,  that 
an  indictment 
would  be  good 
merely  charg- 
ing the  defend- 
ant with  keep- 
ing a  common 
gaming-houee. 
Per  Holroyd  J. 


III.  Of  Lotteries. 

[10&  11  W.3.  C.17.  — 9  Ann.  c.6.  — 10  Ann.  c.26.— 
8G.1,  C.2.— 9G.1.  C.19.— 6G.2.  c.S5.— 12G.2. 
C.28 — 13  G.  2.  c.  19.  — 18  G.  2.  c.  34- — ^27  G.  3.  c.l. 
—  34G.3.  C.40.— 42G.3.  c.119.] 

IV/I  R.  DaUon  says  that  playing  at  cards  and  dice,  and  the  like, 

are  not  prohibited  by  the  common  law ;  neither  are  they  mda 

in  se  of  their  own  nature,  but  only  prohibited  by  statute.    Daii* 

But  it  is  clearly  agreed,  that  all  common  gaming-houses  are 
nuisances  in  the  eye  of  the  law,  being  detrimental  to  the  public,  as 
tiiey  promote  cheating  and  other  corrupt  practices ;  and  incite  to 
idleness,  and  avaricious  ways  of  gaining  property,  great  nurobm 
whose  time  might  otherwise  be  employed  for  the  good  of  the  com- 
munity.    1  Haw.  c,25.  $  6.  1  Russ, 299. 

R.  V.  Rogier  and  Humphrey,  H.SA^G.4f.\B.Sf  C.272.  This 
was  an  indictment  against  the  defendants,  and  charged,  that  tbey 
unlawfully  did  keep  and  maintain  a  certain  common  garaing-house; 
and  in  the  said  common  gaming-house,  for  lucre  and  gain,  unlav- 
fiiily  and  wilfully  did  cause  and  procure  divers  idle  and  evil- 
disposed  persons  to  frequent  and  come  to  play  together,  at  a  cer- 
tain unlawful  game  at  cards,  called  **  Rouge  et  Noir  ;"  and  in  the 
said  common  gaming-house  unlawfully  and  wilfully  did  pernit 
a»id  suier  the  said  idle  and  evil-disposed  persons  to  be  and  remaiQ 
playing  and  gaming  at  the  said  unlawful  game,  called  *'  Rouged 
Noir^  for  divers -large  and  excessive  sums  of  money,  to  tiie  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  lord 
the  king.  Plea,  not  guilty.  A  verdict  having  been  found  agaiost 
the  defendants,  Cunvood  and  Piatt  now  moved  to  arrest  the 
judgment.  The  keeping  of  a  common  gaming-house  is  not  an  of- 
fence at  common  law :  it  is  not  necessarily  a  nuisance ;  but  may, 
like  a  playhouse,  become  so,  If  it  draw  together  such  numbers  of 
people  as  to  become  inconvenient  to  the  places  adjacent  h 
1  Hawk.  €.75.  §  6-9  7th  edit.,  there  is  this  passage:  *'  AUoithas 
been  said,  that  all  common  stages  for  rope-dancers,  and  also  all 
common  gaming-houses,  are  nuisances  in  the  eye  of  the  law,  not 
only  because  they  are  great  temptations  to  idleness,  but  also 
because  they  are  apt  to  draw  together  great  numbers  of  disorderly 
persons,  which  cannot  but  be  very  inconvenient  to  the  neighbour- 
nood."  This  indictment  does  not  shew  that  any  inconvenience 
had  accrued  to  the  neighbourhood,  by  numbers  of  disorderly 
persons  collected  together ;  and,  therefore,  it  does  not  come  witbm 
the  reason,  in  respect  of  wliich  Hawkins  states,  that  it  had  been 
said  that  a  gaming-house  was  a  nuisance.  At  common  law  gaming 
is  not  any  offence.  In  JBell  v.  The  Bishop  of  Norvfi^  (DjfCT) 
254f.  if.)  it  was  held,  that  it  was  not  sufficient  cause  for  a  bishop  io 
refuse  to  admit  a  presentee  to  a  living,  that  he  was  a  hauster  of 
taverns  and  unlawful  games.  Besides,  the  legislature  have,  by  differ- 
ent statutes,  33  H.S.  c.9.  §§  11.  and  12.,  12  G.2.  c.28.  §§2. and  3., 
13  G.  2.  c.  19.  $  9.,  and  18  G.2.  c.  34s  §§  1.  and  2.,  declared  certain 
specified  games  to  be  unlawful,  and  roi^e  et  noir  is  not  one  of 
them  ;  and,  in  several  of  these  statutes,  royal  palaces,  daring  the 
residence  of  the  sovereign,  are  exempted  from  the  operation  of 
the  acts.    Now,  if  gaming  were  an  offence  at  common  lan^y  ^^^ 
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legislature  would  not  have  given  such  a  sanction  to  the  commission  j^  y.  Rogier 
of  tliat  offence,  by  exempting  persons  residing  in  the  royal  palaces  and  Humphrey, 
from  the  penalties  imposed  by  statutes.  Inasmuch,  then,  as  gaming 
is  not  per  se  an  offence  at  common  law,  and  the  game  of  rouge  et 
noir  has  not  been  declared  illegal  by  the  legislature,  this  indict- 
ment is  bad,  and  the  judgment  must  be  arrested. —  Abbot  C.  J.  I 
have  no  doubt  that  the  facts  stated  in  this  indictment  constitute 
an  offence  at  eommon  law.  Hawkins j  in  the  passage  which  has 
been  cited,  observes,  **  It  has  been  said  that  common  gaming* 
hooses  are  nuisances  in  the  eye  of  the  law ;"  and  then  he  assigns 
the  reason,  viz.  that  they  tend  to  produce  certain  evil  conse- 
quences, which  is  not  very  different  from  saying,  that  they  are 
nuisancea  if  those  consequences  are  produced.  Since  his  time 
marajr  parties  have  been  convicted  upon  indictments,  in  which  the 
keeping  of  such  a  house  has  been  charged  to  be  an  offence  at 
common  law.  If  any  confirmation  of  the  authority  of  Hawkins 
were  wanting,  it  is  to  be  found  in  the  enactments  of  the  legislature. 
llie  25  G»  2.  c.  36.  §  5.,  af^er  reciting  that,  in  order  to  encourage 
prosecutions  against  persons  keeping  bawdy-houses,  gaming-houses, 
or  other  disorderly  houses,  enacts,  "  That  if  any  two  inhabitants 
of  any  parish  give  notice  in  writing  to  a  constable,  of  any  person 
keeping  a  bawdy-house,  gaming-house,  or  any  other  disorderly 
bouse,  the  constable  shall  go  with  such  inhabitants  to  a  justice  of 
the  peace,  and  shall,  upon  such  inhabitants  making  oath  that  they 
believe  the  contents  of  the  notice  to  be  true,  enter  into  a  recog- 
nizance to  prosecute  such  offence,  and  the  constable  is  to  be 
allowed  the  expenses  of  the  prosecution,  and  each  of  the  in- 
habitants is  to  receive  10/."  And  section  8.  recites,  <<  That  by 
reason  of  many  subtle  and  crafly  contrivances  of  persons  keeping 
bawdy-houses,  gaming-houses,  or  other  disorderly  houses,  it  is 
difficult  to  prove  who  is  the  real  owner  or  keeper  thereof,  by 
which  means  many  notorious  offenders  have  escaped  punishment ; 
and  then  enacts,  *'  That  any  person  who  shall  appear,  act,  or 
behave  himself  as  master,  or  as  the  person  having  the  care  or 
management  of  any  such  house,  shall  be  deemed  to  be  the  keeper 
thereof,  and  shall  be  liable  to  be  prosecuted  as  such,  although  he 
be  not  the  real  owner."  These  provisions  are  a  legislative  declar- 
ation that  the  keeping  of  a  gaming-house  is  an  indictable  offence. 
Besides,  the  9  Ann,  c,  14.  §  2.  makes  placing  at  any  game  unlawful, 
if  more  than  10/.  shall  be  lost.  Now  in  this  case  the  indictment 
states,  not  only  that  the  defendants  kept  a  common  gaming-house, 
but  that  they  permitted  persons  to  play  there  for  divers  large  and 
excessive  sums  of  money.  The  playing  for  large  and  excessive 
sums  of  money  would  of  itself  make  any  game  unlawful ;  and  if 
so,  there  can  be  no  doubt  that  this  is  an  offence  at  common  law. 
^-Bayletft  Holroydy  and  Best  Js.  concurred,  and  Holroifd  J. 
further  added,  that  in  his  opinion  it  would  have  been  sufficient 
merely  to  have  alleged,  that  the  defendants  kept  a  common 
gaming-house.  —  R.  R.  (a) 


(a)  In  Jl^rv.  Dixtm,  10  Afod.  3d6.,  it  wns  held  that  the  keeping  of  a  gaming* 
house  was  an  offence  at  common  law  as  a  nuisance.  In  Rex  v.  Mason,  Leack's 
C  C  p.  548.  Grote  J.  seemed  to  be  of  opinion,  that  the  keeping  of  a  common 
gamiog-hotue  might  be  described  generally.     See  also  2  Hnwk.  c.  35.  §  59. 
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By  Stat.  3  G.  4.  c.  114.  persons  convicted  of  keeping  a  common 
gaming-house  may  be  sentenced  to  imprisonment,  with  hard 
labour,  for  any  term  not  exceeding  that  for  which  such  court  may 
now  imprison  for  such  offence,  either  in  addition  to,  or  in  lieu  of 
any  other  punishment  which  may  be  inflicted  on  any  such 
offenders  by  any  law  in  force  before  the  passing  of  this  act 
(5th  Aug.  1822),  and  every  such  offender  shall  thereupon  suffer 
such  sentence,  in  such  place,  and  for  such  time  as  aforesaid,  as 
such  court  shall  think  fit  to  direct. 

By  Stat.  S3  //.  8.  c.  9*  $  ll**  no  person  shall,  for  his  gain, 
lucre,  or  living,  keep  any  common  house,  alley*  or  place  of 
bowling,  coyting,  cloysh,  cayls,  half.bowl,  tennis*  didng-table, 
carding,  or  any  unlawful  game  then  or  thereafter  to  be  inveoted, 
on  pain  of  forfeiting  405.  a  day. 

But  it  was  resolved  upon  this  clause,  in  the  third  year  of  J.  U 
that  if  the  guests  in  an  inn  or  tavern  call  for  a  pair  of  dice  or 
tables,  if  the  house  be  not  kept  for  gaming,  lucre,  or  gain,  but 
they  play  only  for  recreation,  and  for  no  gain  to  the  owner  of  the 
house,  this  is  not  within  the  statute,  nor  is  such  person  that  plays 
in  such  house,  that  is  not  kept  for  lucre  or  gain,  within  the  penaltj 
of  that  law.     Dalt.  c.  46. 

And  moreover,  by  the  same  stat.,  §  12.,  it  is  further  enacted, 
that  every  person  using  and  haunting  any  of  the  said  houses  and 
plays,  and  there  playing,  shall  forfeit  6s,  Sd, 

§  14.  And  all  justices  of  the  peace  in  every  shire,  mayors, 
sheriffs,  bailifb,  and  other  head  officers  in  every  city,  town,  and 
borough,  may  enter  all  such  houses,  places,  and  alleys,  where  such 
games  shall  be  suspected  to  be  holden,  exercised,  used,  or  occu. 
pied,  and  as  well  the  keepers  of  the  same,  as  also  the  persons  there 
haunting,  resorting,  and  playing,  may  take,  arrest,  and  imprison, 
and  keep  in  prison  until  the  keepers  and  maintainors  of  the  said 
plays  and  games  have  found  sureties  to  the  king's  use,  to  be  bound 
by  recognizance  or  otherwise,  no  longer  to  use,  keep,  or  occupy 
any  sucn  house,  play,  game*  alley,  or  place ;  and  also  that  the 
persons  there  so  found  be  in  like  case  bound  by  themselves,  or  with 
sureties,  no  more  to  play,  haunt,  or  exercise  from  thenceforth,  io, 
at,  or  to  any  of  the  said  places,  or  at  any  of  the  said  games. 

§  15.  And  the  mayors,  sheriffs,  baili£&,  constables,  and  other 
head  officers,  within  every  city,  borough,  or  town,  shall  make  due 
search  weekly,  or  at  the  iiirthest  once  a  month,  in  all  places  where 
any  such  houses,  alleys,  plays  or  places  shall  be, suspected  to  be 
had,  kept,  and  maintained;  and  if^they  shall  not  make  such  search 
at  the  furthest  once  a  month,  if  the  case  so  require,  every  such 
person  offending  shall  forfeit  40f.  for  each  month. 

§  16.  By  the  same  act,  no  manner  of  artificer,  or  craflsman  of 
any  handicraft  or  occupation,  husbandman,  apprentice,  labourer, 
servant  at  husbandry,  journeyman,  or  servant  of  artificer,  mariners, 
fishermen,  watermen,  or  any  serving  roan,  shall  play  at  the  tables, 
tennis,  dice,  cards,  bowls,  clash,  coyting,  locating,  or  any  other 
unlawful  game,  out  of  Christmas  (a),  on  pain  of  20f.  for  every  time; 
and  in  Christmas  to  play  at  the  said  games  in  their  masters'  houses, 
or  in  their  masters'  presence ;  and  also  no  person  shall  at  any  tiffl^ 


(a)  See  it.  ▼.  Ctarke,  1  Cawp,  35. 
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play  at  bowl  or  bowls  in  open  places  out  of  his  garden  or  orchard,  Funishing  of. 
on  pain  of  6s*  Sd.  for  every  time  of  offending*    And  all  justices  of  fe>d*"  u«ng 
peace,  majors,  bailiffs,  sheriffs,  and  other  head  officers,  and  every  "'^^^'ul 
of  tbeon  finding  or  knowing  any  person  using  unlawful  games,  ^™*^ 
ccmtrary  to  this  act,  may  commit  every  such  offender  to  ward, 
there  to  remain  without' bail  or  mainprise  till  he  be  bound  by 
obligation  to  the  king's  use,  in  such  sum  as  by  the  discretion  of 
the  said  justices,  mayors,  bailiffs,  or  other  head  officers,  shall  be 
thought  reasonable^  that  they  shall  not  from  thenceforth  use  such 
iiniawfai  games. 

§  22.  But  any  master  may  license  his  servant  to  play  at  cards,  Masters  mmy 
dice,  or  tables,  with  himself,  or  with  any  other  ffentleman  repair-  license  such. 
ing  to  bis  said  master  openly  in  his  house,  or  in  his  presence* 

§  23*  And  any  nobleman  or  other  person  having  manors,  lands,   ^1,^  certain 
tenements,  or  other  yearly  profits  for  life,  in  his  own  or  his  wife's  persons  may. 
right,  of  KXV.  a  year,  may  command  or  license  his  servants,  or 
family  of  his  house,  to  play  within  the  precinct  of  his  house,  gar- 
den, or  orchard,  at  cards,  dice,  tables,  bowls,  or  tennis,  as  well 
among  themselves  as  others  repairing  to  the  same  house. 

By  Stat*  2  G.  2.  c*  28.  §  9.,  where  it  shall  be  proved  on  the  oath  s  G.  2.  c.  ss. 
oftroo  witnesses  before  any  justice  of  the  peace,  as  well  as  where  he  Justices  may 
shall  6nd  upon  bis  own  view,  that  any  person  hath  used  any  un-  commit,  unless 
lawful  game  contrary  to  the  said  statute  of  H.  8*,  the  said  justice  P*^^  ^^® 
shall  have  power  to  commit  him  to  prison  without  bail,  unless  and  ^^^toSsH  8. 
until  be  shall  enter  into  one  or  more  recognizance  or  recognizances 
with  sureties,  or  without,  at  the  discretion  of  the  justice,  that  he 
shall  not  from  thenceforth  play  at  or  use  such  unlawful  game. 

And  by  stat.  33  //.  8.  c.  9*  §  18.,  where  any  of  the  forfeitures  33  h.  s.  c.  9. 
above  mentioned  shall  be  found  within  the  precinct  of  any  fran-  Application  of 
chise  or  leet,  the  lord  shall  have  one  half,  and  the  other  half  shall  the  penalties. 
be  to  him  that  shall  sue  in  any  of  the  king's  courts ;  and  elsewhere 
they  shall  be  half  to  the  king,  and  half  to  him  that  shall  sue  in  like 
manner. 

But  by  stat*  31  El.  c.  5.  §?•,  all  suits  to  be  pursued  upon  any  31  £i.  c.  5. 
statute  (that  is,  any  statute  then  force)  for  using  any  unlawful   How  to  be 
game  shall  be  sued  and  prosecuted,  or  otherwise  heard  and  deter-  recovered, 
mined,  in  the  general  quarter  sessions  or  assizes  of  the  county 
where  the  offence  shall  be  committed,  or  in  the  leet  within  which 
it  shall  happen,  and  not  in  anywise  out  of  the  county. 

And  by  stat.  18  G.  2.  c.  34.  §  7.9  no  privilege  of  parliament  shall   is  G.  2.  c.  S4. 
be  allowed  to  any  person,  against  whom  a  prosecution  shall  be  No  privilege  of 
commenced  for  keeping  any  public  or  common  gaming-house,  or  parliament, 
any  house,  room,  or  place  for  playing  at  any  before  or  now  pro- 
hibited game. 

By  stat.  25  G.2.  c.  36.  §  2.,  any  house,  room,  garden,  or  other  25  g.  2.  c  se. 
place  kept  for  public  dancing*  music,  or  other  public  entertain-  Houses  of 
ment  of  the  like  kind  in  London  and  Westminster^  or  within  20  P"l>lic  amuse- 
miles  thereof,  without  licence  from  the  last  preceding  Michaelmas  ?!"j''*'*'*  j 
quarter  sessions,  under  the  hands  and  seals  of  four  or  more  justices  20  milln  thereof 
there  assembled  (except  the  theatres  o^ Drury4ane^  Covent'garden  to  be  licensed, 
and  Hatfmarket,  and  other  entertainments  exercised  by  letters 
patent  or  licence  of  the  crown,  or  of  the  lord  chamberlain,  §  4.), 
shall  be  deemed  a  disorderly  house  or  place ;  and  the  keeper 
thereof  shall  forfeit  100/.  with  full  costs  to  him  who  shall  sue  (in 
six  months)  in  any  of  the  courts  at  Westminster,  and  be  otherwise 
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punishable  as  in  cases  of  disorderly  houses.  Aod  the  person  who 
shall  appear  to  act  as  master,  or  as  having  the  management  of 
such  gaming-house  or  other  disorderly  house,  shall  be  deemed  a 
keeper  tliereof,  and  liable  as  such.  And  it  shall  be  lawful  for  any 
constable,  or  other  person  being  authorised  by  warrant  under  the 
hand  and  seal  of  one  justice,  to  enter  such  house  or  place,  and  to 
seize  every  person  found  therein,  that  tliey  may  be  dealt  with  ac* 
cording  to  law. 

§  3.  Which  said  licence  shall  be  granted  at  the  last  preceding 
Michaelmas  sessions,  and  shall  be  signed  and  sealed  by  four  jus- 
tices in  open  court,  and  afterwards  be  publicly  read  by  the  clerk 
of  the  peace,  with  the  names  of  the  justices  subscribing  the  same; 
and  no  such  licence  shall  be  granted  at  any  adjourned  sessions; 
nor  shall  any  fee  be  taken  for  the  same.  And  there  shall  be  af- 
fixed aod  kept  up  in  some  notorious  place,  in  large  capital  letters 
over  the  door  or  entrance  of  every  such  licensed  house  or  place, 
Licensed  pursuant  to  ad  of  parliament  of  the  traenty-jifih  oj  king 
George  the  second;  and  it  shall  not  be  opened  for  such  purposes 
before  five  in  the  aflernoon.  And  the  affixing  and  keeping  up 
such  inscription,  and  the  said  limitation  in  point  of  time,  shall  be 
inserted  in  and  made  conditions  of  such  licence  ;  and  in  case  of  a 
breach  of  either  of  the  said  conditions,  the  licence  shall  be  for^ 
feited  and  revoked  by  the  justices  at  the  next  sessions,  and  shall 
not  be  renewed ;  nor  shall  any  new  licence  be  granted. 

§  6.  *^  And  in  order  to  encourage  prosecutions  against  persons 
keeping  bawdy-houses,  gaming-houses,  or  other  disorderly  houses," 
it  is  enacted,  '<  That  if  any  two  inhabitants  of  any  parish  or  place 
paying  scot  and  bearing  lot  therein,  do  give  notice  in  writing  to 
any  constable  (or  other  peace  officer  of  the  like  nature,  where  there 
is  no  constable)  of  such  parish  or  place,  of  any  person  keeping  a 
bawdy-house,   gaming-house,  or  any  other  disorderly  house,  in 
such  parish  or  place,  the  constable  or  such  officer  as  aforesaid,  so 
receiving  such  notice,  shall  forthwith  go  with  such  inhabitants  to 
one  of  H.  M/s  justices  of  the  peace  of  the  county,  city,  riding, 
division,  or  liberty  in  which  such  parish  or  place  does  lie ;  and  shall 
upon  such  inhabitants  making  oath  before  such  justice,  that  they 
do  believe  the  contents  of  such  notice  to  be  true,  and  entering  into 
a  recognizance  in  the  penal  sum  of  20/.  each,  to  give  or  produce 
material  evidence  against  such  person  for  such  offence,  enter  into 
a  recognizance  in  the  penal  sura  of  SO/,  to  prosecute  with  effect 
such  person  for  such  offence  at  the  next  general  or  quarter  session 
of  the  peace,  or  at  the  next  assizes  to  be  holden  for  the  county  in 
which  such  parish  or  place  does  lie,  as  to  the  said  justice  shall  seem 
meet ;  and  such  constable  or  other  officer  shall  be  allowed  all  the 
reasonable  expenses  of  such  prosecution,  to  be  ascertained  by  any 
two  justices  of  the  peace  (F.)  of  the  county,  city,  riding,  division, 
or  liberty  where  the  offence  shall  have  been  committed,  aod  shall 
be  paid  the  same  by  the  overseers  of  the  poor  of  such  parish  or 
place  ;  and  in  case  such  person  shall  be  convicted  of  such  ofience, 
the  overseers  of  the  poor  of  such  parish  or  place  shall  fortliwith 
pay  the  sum  of  10/.  to  each  of  such  inhabitants ;  and  in  case  such 
overseers  shall  neglect  or  refuse  to  pay  to  such  constable  or  other 
officer  such  expenses  of  the  prosecution  as  aforesaid,  or  shall  ne- 
glect or  refuse  to  pay  upon  demand  the  said  sums  of  lOL  and  lOl., 
such  overseers,  and  each  of  them,  shall  forfeit  to  the  person  en« 
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titled  to  the  same  double  the  sum  so  refused  or  neglected  to  be  25  G.  2.  c.  S6. 

paid.'*  

.    §  6.  Provided,  '*  that  upon  such  constable  or  other  officer  en-  Penalty, 
tering  into  such  recognizance  to  prosecute  as  aforesaid,  the  said  Person  keeping 
justice  of  the  peace  shall  forthwith  make  out  his  warrant,  to  bring  »>a^dy-hou«es, 
the  person  so  accused  of  keeping  a  bawdy-house,  gaming-house,  or  ^^'  *°  ^  ^""d 
other  disorderly  house,  before  him,  and  shall  bind  him  or  her  over 
to  appear  at  such  general  or  quarter  session  or  assizes,  there  to 
answer  to  such  bill  of  indictment  as  shall  be  found  against  him  or 
her  for  such  offence;  and  such  justice  shall  and  may,  if  in  his  dis- 
cretion he  thinks  6t,  likewise  demand  and  take  security  for  such 
person's  good  behaviour  in  the  mean  time*  and  until  such  indict- 
ment shall  be  found,  heard,  and  determined,  or  be  returned  by  the 
grand  jury  not  to  be  a  true  bill." 

And  by  stat.  68  G.  3.  c-  70.  §  7.,  after  reciting  the  above  provi-  58  G.  s,  c  7a 
sion  of  25  G.2.  c,  36«  §  5.,  and  that  it  is  expedient  that  when  any  Noticesdirected 
two  inhabitants  of  any  parish  or  place,  paying  scot  and  bearing  lot  ^^  ^^  ^-  ^' 
therein,  shall  give  notice  in  writing  to  any  constable  of  such  ^\^^'*^^ 
parish  or  place  of  any  person  keeping  a  bawdy-house,  gaming-  Sables  in^oer- 
house,  or  any  other  disorderly  house,  in  such  parish  or  place,  that  tain  cases,  to* 
the  overseers  of  the  poor  of  such  parish  or  place  shall  have  notice  be  given  also  to 
thereof;  it  is  enacted,  that  a  copy  of  the  notice  (A.)  which  shall  be  ***®  overseers  of 
given  to  such  constable  shall  also  be  served  on  or  left  at  the  places  ^^  '**^''  ^^ 
of  abode  of  the  overseers  of  the  poor  of  such  parish  or  place,  or  ge^ute.**"^ 
one  of  them,  and  such  overseers  or  overseer  of  the  poor  shall  be  (A.) 

summoned  or  have  reasonable  notice  to  attend  before  such  justice 
of  the  peace  before  whom  such  constable  shall  have  notice  to  at- 
tend ;  and  if  such  overseers  or  overseer  of  the  poor  shall  then  and 
there  enter  into  such  recognizance  to  prosecute  such  offender  as 
the  constable  is  in  and  by  the  said  act  required  to  enter  into,  then 
it  shall  not  be  necessary  for,  nor  shall  such  constable  be  required 
to  enter  into  such  recognizance ;  but  if  such  overseers  or  overseer 
of  the  poor  shall  neglect  to  attend  such  justice  on  having  such 
notice,  or  shall  attend,  and  shall  decline  or  refuse  to  enter  into 
such  recognizance  to  prosecute,  then  such  constable  shall  enter 
into  the  same,  and  shall  prosecute,  and  shall  be  entitled  to  his 
expenses,  to  be  allowed  as  in  and  by  the  said  act  is  directed.' 

By  Stat.  25  G.2.  c.  36.  §  7*>  if  the  constable  shall  neglect  or  refuse,  25  g.  2.  c.  96. 
upon  such  notice,  to  go  before  a  justice,  or  to  enter  mto  a  recogni-  Penalty. 
zance,  or  shall  be  wilfully  negligent  in  carrying  on  the  prosecution, 
he  shall  forfeit  20/.  to  each  of  the  said  inhabitants. 

§  8.  The  person  appearing  or  acting  as  master,  or  as  having  the  wh©  shall  be 
care  and  management  of  any  gaming-house,  shall  be  taken  to  be  deemed  master, 
the  keeper  thereof,  and  liable  as  such. 

f  9.  And  on  trial,  an^  person  may  give  evidence  against  the  Parishioner 
defendant,  notwithstanding  his  being  a  parishioner,  or  having  en-  may  give 
tered  into  such  recognizance.  evidence. 

§  10.  And  no  indictment  for  such  offence  shall  be  removed  by 
eerdorari^ 

By  Stat.  9  Ann.  c.  14.  §  2.,  any  person  who  shall  at  any  time  or  9  Ann.  c.  14. 
dttingt  by  playing  at  cards,  dice,  tables,  or  other  game  or  games  Losing  \ol  or 
fchatsoeveTf  or  by  betting  on  the  sides  of  such  as  do  play,  lose  to  upwards  at  a 
any  one  or  more  persons  so  playing  or  betting  in  the  whole  the  sum  ^™** 
or  value  of  10^.,  and  shall  pay  or  deliver  the  same,  or  any  part 
thereof;  the  person  so  losing  and  paying  or  delivering  the  same 
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Under  9  Ann. 
c.  14.  defend- 
ant may  be 
convicted  of 
winning  less 
than  the  sum 
laid  in  the  in- 
dictment. 


9  Ann.  c.  14. 
18  G.  2.  c.  S4. 


The  Stat.  o£ 
Anne  is  a  re- 
medial act. 


9  Ann.  c.  14. 
Justices  may 
call  before  them 
suspected  gam- 
blers. 


What  is  a  losing 
at  one  time,  and 
what  a  losing  at 
onetUtmg^ 


18G.  S.  C.34. 

Gaming 

houses. 


(Sfamtng  {Swm  last.)        [Criminal 

shall  be  at  liberty  in  three  months  then  next  to  sue  for  and 
recover  the  same  with  costs  in  any  court  of  record ;  and  if  he  shall 
not  bondjide  sue  in  three  months,  it  shall  be  lawful  for  any  person 
to  sue  for  and  recover  the  same  and  treble  value,  with  costs;  half 
to  such  person  who  shall  sue,  and  half  to  the  poor. 

In  a  prosecution  on  9  Ann.  c,  14*.,  the  indictment  charged  de- 
fendants with  winning  from  prosecutor,  at  one  sitting,  more  than 
10/.,  VIZ.,  a  certain  specified  sum  ;  and  it  was  objected,  that  it  was 
necessary  to  prove  the  loss  of  the  precise  sum  laid.  Ld.  EUen* 
borough  held,  that  as  a  sum  of  money  was  averred  to  be  lost, 
which  was  laid  under  a  vfs.,  the  prosecutor  might  prove  the  win* 
ning  of  a  smaller  sum,  and  defendants  were  convicted  of  winning 
a  smaller  sum  than  that  alleged  in  the  indictment*  R.  v.  DarUy 
and  others,  1  Stark.  N.  P.  C.  357. 

By  stats.  9^111.  c.H.  §3.  and  18G.2.  r.34.  §3.  every  person  who 
shall  be  so  liable  to  be  sued  for  the  same  shall  be  obliged  and  com- 
pellable to  answer  on  oath  such  bill  as  shall  be  preferred  against 
dim,  for  discovering  the  sum  of  money  or  other  thing  so  won 
at  play. 

This  is  a  remedial  act ;  and  there  is  a  clear  distinction  between 
remedial  and  penal  acts,  that  in  the  former,  a  debt  is  due  to  the 
party  grieved  before  the  commencement  of  the  action ;  but  not  in 
the  fatter. 

The  assignees  of  a  bankrupt  may  recover  from  the  winner  monej 
lost  at  play  by  the  bankrupt  before  his  bankruptcy,  in  an  action 
of  debt  on  the  stat.  9  Ann.  c.  li. ;  the  meaning  of  the  act  being, 
that  the  money  lost  and  paid  to  the  winner  is  part  of  the  property 
of  the  loser.  Brandon  v.  Pate^  2  H.  Blac,  308.  See  also  2  Vti.jun» 
514. 

By  Stat.  9  Ann.  c.  14.  §  6.,  any  two  justices  may  cause  to  come 
before  them  any  person  whom  they  shall  have  just  cause  to  suspect 
to  have  no  visible  estate,  profession,  or  calling  to  maintain  them* 
selves  by,  but  do  for  the  most  part  support  theoiselves  by  gaming; 
and  if  such  persons  shall  not  make  it  appear  that  the  priocip>l 
part  of  his  expenses  is  not  maintained  by  gaming^  they  shall  re* 
quire  of  him  sufficient  securities  for  his  good  behaviour  for  twelve 
months,  and  in  default  thereof  shall  commit  him  to  the  commoo 
gaol,  there  to  remain  till  he  find  such  securities. 

At  any  time  or  sitting.']  Bones  v.  Booth,  2  Blac.  Rep*  1^ 
Two  persons  played  at  cards  from  Monday  evening  to  Tueda^ 
evening  without  any  interruption,  except  for  an  hour  or  two  at 
dinner,  and  one  of  them  won  a  balance  of  seventeen  guineas :  this 
was  held  to  be  won  at  one  sitting  within  the  statute.  Per  Eisfk* 
stone  J.  To  lose  10/.  at  one  time  is  to  lose  it  by  a  single  stake  (Ht 
bet ;  to  lose  at  one  sitting  is  to  lose  it  in  a  course  of  play  vhere 
the  company  never  parts,  though  the  person  may  not  be  actualir 

gaming  the  whole  time. Nares  J.  the  statute  is  remedw 

where  the  action  is  brought  by  the  party  injured,  but  penal  where 
brought  by  a  common  informer. 

By  18  G.  2.  c.  34.  §  1.,  no  person  shall  keep  any  house,  rooot 
or  place  for  playing,  or  permit  any  person  within  any  such  house, 
&c.  to  play  at  the  game  of  roulet  (or  roly-poly),  or  at  any  other 
game  with  cards  or  dice,  already  prohibited  by  law ;  and  if  anj 
person  shall  keep  such  house,  &c.  for  playing,  or  permit  any  per* 
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son   to  play  as  aforesaid,   he  shall  incur  the  penalties  of  stat.   is  G.  s.  c.  S4. 
12  G.  2.  c.  26. 

By  §  £^  if  any  person  shall  play  at  roalet  (or  roly-poly),  or  at  Playing  at  rolj- 
any  game  with  cards  or  dice  already  prohibited  by  law,  he  shall  P<'l7* 
also  incur  the  pains  and  penalties  of  stat.  12  G.  2.  e.  28. 

By  §  'I'.,  persons  having  jurisdiction  to  hear  and  determine  in-  Power  of  jus- 
formatioDs  upon  the  statutes  against  excessive  gaming,  may,  upon  ^^<^  under 
any  informati(Hi  exhibited  before  them  for  offences  against  this  act,   ^^  ^*  ^  c.  ^• 
summon  any  person  (other  than  the  party  accused)  to  appear  be- 
fore them  at  a  certain  day,  time,  and  place ;  and  to  give  evidence 
for  the  discovery  of  the  truth  of  the  matter  in  the  said  information 
contained;  in  case  of  neglect  and  refusal  to  appear,  or  if  on  appear- 
ing, such  person  shall  refuse  to  give  evidence,  or  shall  give  false 
evidence,  he  shall  forfeit  50/.,  to  be  levied  by  distress  and  sale ;  and 
in  default  of  sufficient  distress,  he  shall  be  committed  to  the  com- 
mon gaol  for  six  months. 

By  §  5.f  persons  may  be  witnesses,  though  they  have  played,  WitneiMs. 
betted,  or  staked,  at  any  such  prohibited  games. 

And  by  §  8.,  if  any  person  shall  win  or  lose  at  play,  or  by  PerMDs  win- 
betting,  at  any  one  time,  the  sum  or  value  of  10/.,  or  within  ningorloting 
twenty-four  hours  the  sum  or  value  of  20/.,  he  shall  be  liable  to  be  J5^e"t^"i^*n. 
indicted  for  such  offence  within  six  months  af^er  it  is  committed,  ^ct^  ^c.  '"^ 
before  the  justices  of  the  king*8  bench,  assize,  gaol  delivery,  or 
grand  sessions;  and  on  conviction  shall  be  fined  five  times  the 
▼aloe  of  the  sum  so  won  or  lost ;  which  fine  (after  charges  as  the 
court  shall  adjudge  reasonable  are  allowed  to  the  prosecutors  and 
evidence)  shall  go  to  the  poor  where  the  offence  was  committed. 
See  I  Ruis.  407. 

By  (  10.,  this  act  is  not  to  invalidate  stat.  9  Ann.  c.  H. 

Gaming  in  public-houses.     See  stat.  3  G.  4.  c.  77.  §  9«,  scheds. 
A.  and  B.,  tit.  9Ie(ou0r0. 

By  5  G.  4.  c.  83.  (Vagrant  Act)  §  4.,  it  is  enacted  (int.  al.)^  that  Gambling  when 
every  person  playing  or  betting  in  anjr  street,  road,  highway,  or  *n«ctofTa- 
other  men  and  public  place,  at  or  with  any  table  or  instrument  S^^^^ 
of  gamrag  at  any  game  or  pretended  game  of  chance,  shall  be 
deemed  a  rogue  and  vagabond,  and  any  Justice  may  commit  such 
offender,  on  conviction,  to  the  house  of  correction,  there  to  be 
kept  to  hard  labour,  for  any  time  not  exceeding  three  calendar 
months. 

By  §  6.,  it  shall  be  lawful  for  any  person  whatsoever  to  appre-  Power  of  ap« 
hend  any  person  who  shall  be  found  offending  against  this  act,   prehension,  &c 
and  forthwith  to  take  or  convey  him  before  some  justice,  to  be 
dealt  with  as  is  before  directed,  or  to  deliver  him  to  a  constable 
or  peace-officer  of  the  place  where  he  shall  have  been  appre- 
hended, so  to  be  taken  and  conveyed  as  aforesaid ;  and  in  case 
any  constable  or  peace-officer  shall  refuse  or  wilfully  neglect  to 
take  such  offender  into  his  custody,  and  to  take  and  convey  him 
before  some  justice,  or  shall  not  use  his  best  endeavours  to  appre- 
hend and  convey  before  some  justice  any  person  that  he  shall 
find  offending  against  this  act,  it  shall  be  deemed  a  neglect  of 
duty  in  such  constable  or  peace-officer,  and  he  shall,  on  convic- 
tion, be  punished  in  such  manner  as  is  herein-after  directed.    See 
R.  V.  Gardener^  post,  tit.  iEaUciou0  Jnjuxskfii. 

By  §  11.,  if  any  constable  or  peace-officer  shall  neglect  his  Constable  neg- 
duty  in  any  thing  required  of  him  by  this  act,  he  is  made  liable,  ^^^^s  ^*  duty 
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on  conviction  before  one  or  more  justicey  vbere  such  ofiieoce 
shall  be  committed,  to  forfeit  for  every  such  offence  any  turn  not 
exceeding  5/. ;  the  same,  in  case  of  non-payment,  forthwith  to 
be  levied  by  distress  and  sale  of  offender's  goods ;  and  if  sufficient 
distress  cannot  be  found,  one  or  more  justice  may  commit  bim  to 
the  house  of  correction,  there  to  be  kept  for  any  time  not  exceed* 
ing  three  calendar  months^  or  until  such  fine  be  paid.  See  tit, 
Saacant. 


9  Ann.  c.  14. 
Horse-racing  is 
within  the  stat. 


And  also  foot- 
racing. 


Cricket. 


17  C.2.  c.  7. 
Losing  above 
100^.  at  a  time. 


Relief  may  be 
had  in  equity. 


II.   £>f  mnqtvff,  atit»  ^o^gtfi  at  ]dlap. 

It  has  been  holden,  that  laying  above  10^.  on  a  horserace 
is  an  illegal  bet  within  the  statute  of  Anne,  on  the  ground  that 
the  statute  ought  to  be  extended  to  all  sports  as  well  as  gamesi 
in  order  to  prevent  excessive  betting.  Goodbum  v.  Marletf,  2  Sir, 
1159.  Blaxton  v.  Pye,  2  IVils.  309. 

And  in  Lynall  v.  Longbotham^  2  WUs,  36.,  the  court  of  C.  P. 
were  of  opinion,  that  a  foot-race^  whether  the  race  be  upon  a 
given  distance,  or  against  a  certain  time,  is  a  game  prohibited 
by  9  Ann.  c.  14. 

And  a  wager  that  a  person  did  not  find,  within  such  a  timei  a  man 
who  should  carry  on  foot  24  stone  weight  ten  miles  in  fifteen 
hours,  has  been  holden  to  be  within  the  same  principle.  Brcim  t. 
Becklei/,  1  Covop.  282. 

It  has  been  determined  that  a  wager  of  10/.  to  5/.  upon  a 
horse*race  is  within  this  statute ;  although  the  race  was  for  a 
legal  plate.     Clayton  v.  Jennings,  2  Blac.  Rep.  705. 

In  Jeffreys  v.  Walter,  1  WUs.  220.,  tlie  court  inclined  to  think, 
that  cricket  was  a  game  within  the  meaning  of  stat.  9  Ann* 
c.  14. 

As  to  losing  by  betting,  see  18  G.  2.  e.  34.  and  9  Ann.  c.  \i* 
ant^,  p.  317,  318. 

By  stat.  16  C.  2.  c.  7.  §S.,  if  any  person  shall  play  at  cards,  dice, 
tables,  tennis,  bowls,  skittles,  shovelboard,  or  any  other  pastime 
or  game  whatsoever,  (other  than  for  ready  money,)  or  bet  on 
the  sides  of  such  as  shall  play,  and  shall  lose  any  sum  or  otfaer 
thing,  exceeding  100/.,  at  any  one  time  or  meeting,  upon  ticicet, 
or  credit,  or  otherwise,  and  shall  not  pay  down  the  same  at  the 
time  when  he  shall  lose  the  same,  in  such  case  he  shall  not 
be  bound  to  make  it  good,  but  the  contract  for  the  same  and 
for  every  part  thereof  and  all  assurances  and  securities  for  the 
same  shall  be  void;  and  the  winner  shall  forfeit  treble  Tslue 
of  all  such  sums  as  he  shall  so  win  above  100/.,  half  to  the  king, 
and  half  to  him  that  shall  sue  in  one  year  in  any  of  the  courts 
of  record  at  Westminster,  with  treble  costs. 

In  the  case  of  Humphries  v.  Righy,  2  Eq.  Ah.  184.,  a  bill  was 
brought,  to  be  relievcdf  against  a  bond  for  money  won  at  ali-fours. 
The  plaintiff  was  a  distiller,  and  the  defendant  a  tapster  at  a 
bowling-green.  And  it  appearing  that  the  defendant  hiid  the 
cards,  and  turned  up  the  knave  of  clubs,  which  was  jack,  several 
times  together,  and  it  being  an  unreasonable  sum  for  such  persons 
to  venture,  the  plaintiff  was  relieved,  and  the  bond  ordered  to  be 
delivered  up,  although  this  case  was  not  within  the  statate,  the 
bond  being  for  less  than  100/.  For  equity  always  relieved,  before 
die  statute,  where  any  fraud  appeared. 
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By  9  Aniu  e.  14.  §  l^  all  notes,  billsy  bonds,  judgments,  mort-  9  Ann.  c.  u. 
gages,  or  other  securities,  where  the  whole  or  any  part  of  the   S«curitieitobe 
conaideration  shall  be  for  money  or  any  other  valuable  thing  won  ^ 
by  plajring  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game 
whatsoever,  or  by  betting  on  the  sides  of  such  as  do  game,  or  for 
the  reimbursing  or  repaying  any  money  knowingly  lent  or  ad- 
vanced at  the  time  and  place  of  such  play  to  any  person  so 
gaming  or   betting,  or  that  shall  (during  such  play)  so  play  or 
bet,  shall  be  void ;  and  where  such  securities  shall  be  of  lands, 
or  such  as  incumber  or  a&ct  the  same,  they  shall  enure  and  be 
to  the  sole  use  and  benefit  of  and  devolve  upon  such  person  as 
might  have  such  lands,  in  case  the  said  grantor,  or  person  so 
iDcamberiug  the  same,  had  been  dead ;  and  all  conveyances  to 
hinder  them  from  devolving  on  such  person  shall  be  void. 

In  Botoyer  v.  Bampion^  2  Sir.  1155.,  it  was  holden,  that  an  in- 
nocent indorsee  for  a  valuable  consideration,  without  notice,  could 
not  maintain  an  action  on  a  promissory  note  given  for  money 
knowingly  lent  to  game  with  at  dice. 

In  an  action  on  a  bill  by  an  indorsee  against  defendant,  who  Indonee, 
was  the  acceptor,  it  appeared  that  it  had  been  accepted  in  pay-  though  for  a 
ment  of  a  bet  for  more  than  100/.  which  defendant  had  lost  at  ^^/^^llnd'^wUh- 
Doncaster,  on  a  race,  which  being  for  more  than  50/.,  was  legal,  ou^noticej^cwil 
There  had  been  several  indorsements.   The  plaintiff  had  given  full  not  recoro*  on 
consideration  for  it,  and  had  no  notice  under  what  circumstances  a  bill  given  for 
it  was  accepted.  The  court  held  that  the  bet,  being  for  more  than  ^  illegal  bet. 
100/.  was  illegal,  though  the  race  itself  was  lawful,  and  conse- 
quently that  under  ]  6  Car.  2.  c.  7.  §  3.   the   plaintiff  could   not 
recover.    ShUlito  v.  Theed,  7  B.  405. 

The  statute  only  avoids  securities  for  money  won  or  lost  at 
play,  and  does  not  extend  to  cases  of  mere  loans^  without  any 
security  taken.  Barjeau  v.  Walmesky^  2  Sir.  1249. 

Edwards  v.  Dick^  H.  I  &  2  G.  4f.  4f  B.  Sf  A.  212.     Assumpsit   in  an  action 
by  plaintiff,  as  indorsee,  against  the  defendant,  as  drawer  and  against  the 
indorser,  of  a  bill  of  exchange.     The  bill  was  dated  December  1st,  **'*'?f  ^^  *  ^''^ 
1819,  and  was   drawn   by  defendant   upon,  and   accepted    by,  S]IJ2culiir place 
Lord  R.f  for  the  sum  of  240/.,  payable   at   three   months,  at  jt  is  no  defence' 
Mr.  Newiand^s  chambers,  New  Inn.     Plea,  general  issue.     At  the  that  no  notice  of 
trial  before  Bayley  J.,  it  appeared  that  the  bill  had  been  duly  the  dishonour 
presented  and  dishonoured ;  but  no  notice  had  been  given  to  the  *>*»  *>««n  P*'®"  ^ 
acceptor  of  its  dishonour.    It  was  also  proved  that  it  had  been  JJ^J  that^the*^ ' 
drawn  and  accepted  in  discharge  of  a  debt  for  money  won  at  ]^\\\  ^„  accept- 
play,  but  that  the  plaintiff  had  received  it  from  the  drawer  in  cd  for  a  gaming 
payment  of  a  hondjide  debt.     The  learned  judge  was  of  opinion,   debt,  if  it  be  in- 
that  neither  of  these  circumstances  formed  any  defence  to  the  ^P"^^  over  by 
present  action,  and  the  plaintiff  obtained  a  verdict.     On  motion  to  *  valiimbircon. 
enter  a  nonsuit,  the  court  held,  that  the  stat.  9  Ann.  c.  14.  §  1.  sideration,  to  a 
did  not  extend  to  this  case,   and  therefore  refused   the  rule,  third  person,  by 
Abbott  C.  J.  said.   For   the  purpose  of  preventing    fraud   we  whom  the 
cannot  permit  the  defendant  to  set   up   his  own  gaming  as  a  fction  is 
defence.  '^^"K'''- 

Securities.']  The  word  x^cunVi^^, as  it  stands  in  this  act,  must  mean 
lasting  liens  upon  the  estate.  The  parliament  might  think  there 
would  be  no  great  harm  in  a  parol  contract  where  the  credit  was 
not  like  to  run  very  high,  and  therefore  confined  the  act  to  written 
securities.     Per  Lee  C.  J.  in  Barjeau  v.  Walmesley^  supra. 
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Wager  con- 
trary to  public 
policy. 

Wagers  on  the 
life  of  Buona- 
parte, held 
illegal. 


So,  on  a  cock- 
fight. 


or  unteemly 
evidence  as  to  a 
third  person. 

On  Bex  of  a 
ptnon. 


Whether  an  un- 
married female 
had  a  child* 

A  deposition 
ail  illegal  bet 
on  a  cricket 
match  may  be 
rtcovered  from 
a  itakaholder,  if 
ha  hM  paid  it 
ovar  after 
notice. 
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See  also  Alcinbrook  v.  HaU,  2  WUs,  309.  Robinson  v.  Bkniy 
2  Burr.  1077.  Wettenhall  v.  Wood,  1  Esp.  18.  Vaughan  t.  WkU* 
comb,  2  N,  R.  ^IS. 

An  action  cannot  be  maintained  upon  such  wagers  as,  in  the 
event,  may  have  an  influence  on  the  public  policy  of  the  kingdom. 
2  Selxv.  N.  P.  1 302. 

In  Gilbert  v.  Si/kes,  Bart,,  16  East,  150.,  the  defendant,  in  the 
year  1802,  in  consideration  of  one  hundred  guineas,  i^eed  to  pay 
the  plaintiff  a  guinea  a  day  during  the  life  of  Buonaparte.  Hk 
defendant  paid  the  guinea  a  day  for  some  years  ;  but  then  desisted 
The  action  was  brought  to  recover  the  arrears.  The  jury  hsving 
found  a  verdict  for  defendant,  on  motion  for  a  new  trial  it  was 
contended,  in  support  of  the  verdict,  that  the  wager  was  illegal, 
inasmuch  as  it  had  a  tendency  to  create  an  interest  in  the  plaintiff 
in  the  life  of  a  foreign  enemy,  and  which,  in  the  case  of  invssioo, 
might  induce  him  to  act  contrary  to  his  allegiance.  The  court 
being  of  opinion,  that  the  justice  of  the  case  had  been  satisfied, 
refused  to  disturb  the  verdict ;  and  Lord  Ellenbor&ugh  C  J.  ei- 
pressed  a  strong  opinion  against  the  legality  of  the  wager,  ss  well 
on  the  ground  before  mentioned,  as  also  on  the  ground,  that  the 
party  suffering  under  such  a  contract  might  be  induced  to  compass 
and  encourage  the  horrid  practice  of  assassination,  in  order  to  get 
rid  of  a  life  so  burthensome  to  htm. 

An  action  cannot  be  maintained  upon  a  wager  on  a  cock-fight, 
because  it  is  a  barbarous  diversion,  which  ought  not  to  be  en- 
couraged or  sanctioned  in  a  court  of  justice ;  and,  further,  became 
it  would  tend  to  the  degradation  of  the  court  to  entertain  sodi 
inquiries :  nor  where  the  discussion  of  the  subject  of  the  wager 
will  be  attended  with  injury  to  a  third  person,  and  lead  to  indeceat 
evidence.  Squires  v.  Whitaker,  3  Camp.  140. 2  Selto.  N.  P.  1S04. 

On  this  principle,  a  wager  between  two  indifferent  persons  of 
the  sex  of  the  Chevalier  D*Eon,  who  had  appeared  to  the  world  as 
a  man,  and  acted  in  that  character  in  a  variety  of-capadties,  wss 
holden  illegal.   Dacosta  v.  Jones,  2  Covop.  729l 

In  a  late  case,  Gibbs  C.  J.  refused  to  try  an  acticMi  upon  a  wager 
whether  an  unmarried  woman  had  had  a  child.  Diickhun  t. 
Goldsmith,  4  Campb.  152.  See  also  Bro/von  v.  Leeson,  2  H.Blac^ 
Henkin  v.  Gerss,  2  Campb.  408. 

A  match  at  cricket  was  played  for  20/.  a  side,  and  the  mooej 
was  deposited  in  the  hands  of  defendant,  as  stakeholder.  On  the 
second  day  of  playing,  a  dispute  arose  about  the  terms  of  the 
match,  and  the  game  was  never  finished.  Defendant,  howerer, 
paid  over  the  money  to  the  side  which  claimed  to  have  won, 
though  he  had  notice  from  the  other  side  not  to  do  so.  On  action 
for  money  had  and  received,  brought  for  the  money  so  paid  orer, 
and  nonsuit  thereon,  the  court  afterwards,  on  motion,  entered  a 
verdict  for  20/.,  on  the  ground  that  where  a  stakeholder  hss  got 
money  in  his  hands  for  an  illegal  bet,  which  is  demanded  back 
before  he  pays  it  over,  it  is  recoverable  in  this  form  of  actios: 
the  court  also  held  that  J  2.  of  9  Ann.  c.  14.  was  not  confined  to 
games  of  chance  only,  but  applied  to  games  of  the  same  descnp- 
tion  as  §  1. ;  and  further,  that  though  the  cricket,  in  this  case,  wa* 
prolonged  to  two  days,  yet  that  it  must  be  taken  to  fall  within 
the  words  (a)  of  the  act,  "  who  shall  lose,  &c.  at  any  time  or 

sitting."     Hodson  v.  Terrill,  1  Cr.  Sf  M.  797. 

— ■ —    ■■  ■  -     -  ■  ■ 

(a)  See  Bonet  v.  Booth,  anti,  p.  SI 8. 
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BjT  Stat.  16  C2.  C.7.  §2.,  if  any  person  shall  by  any  fraud,  16C.  3.  c.  7. 
unlawful  device,  or  other  ill  practice  in  playing  at  cards,  dice,  Cheating, 
tables,  tennis,  bowls,  skittles,  shovelboard,  or  by  cock-fightings, 
borse.racea,  dog-matches,  foot-races,  or  other  pastimes  or  games ; 
or  by  bearing  a  share  in  the  stakes ;  or  by  betting  on  the  sides  of 
such  as  shall  play,  act,  ride,  or  run,  as  aforesaid,  win  any  sum 
CK-  other  valuable  thing,  he  shall  forfeit  treble  the  value,  half  to 
the  king,  and  half  to  the  party  grieved  (if  he  shall  sue  in  six  months), 
otherwise  to  any  person  who  shall  sue  in  one  year  next  after  the 
said  six  months,  in  any  of  the  courts  of  record  at  Westmimier^  with 
tr^le  costs. 

And  by  stat.  9  Ann^  c*  14.,  §  5.  if  any  person  shall  by  any  fraud  9  Aon.  c.  14. 
or  shiA,  cosenage,  circumvention,  deceit,  or  unlawful  device,  or   Fraudulentlx 
ill  practice  whatsoever,  in  playing  at  cards,  dice,  tables,  tennis,  winning  above 
bowls,  or  any  the  games  aforesaid,  or  bearing  a  share  in  the  stakes,   ^^' 
or  betting  on  the  sides  of  such  as  do  play,  win  any  sum  of  money 
or  other  valuable  thing,  or  shall  at  any  one  sitting  win  of  one 
<fc  more  persons  above  the  value  of  lu.  and  shall  be  convicted 
thereof  upon  indictment   or  information;  he   shall  forfeit   five 
times  the   value  of  such   money  or    other   thing  so  won,  and 
shall  be  deemed  infamous,  and  suffer  such  corporal  punishment 
as  in  cases  of  wilful  perjury;  and  such    penalty  shall   be  re- 
covered by  such  person  as  shall  sue  for  the  same,  by  such  action 
as  aforesaid* 

The  loser  is  a  good  witness  to  prove  the  loss.     R*  v.  Luckupt  iMtiw  may  be 
M.9G.2.  B.  R.  cited  Will.  425.  (n.  c.)  «  witness. 

B,  V.  lAtciupj  2  Sir,  104*8.  The  defendant  was  convicted  on  an  judgment. 
information  upon  this  act.  And  it  was  moved  that  a  fine  should 
he  set  upon  the  defendant,  if  he  refused  to  speak  with  the  prose* 
cutor.  ■  But  by  the  court :  All  the  judgment  that  we  can  give 
is,  thai  he  w  contficted ;  and  a  new  action  must  be  brought  upon 
that  judgment  for  the  forfeiture.  And  the  defendant  was  discharged, 
without  any  fine  or  costs. 

It  was  held  by  Lord  EUenhorough  C.  J.,  that  upon  an  indict-  Exact  sum  need 
raent  on  this  statute  for  winning  more  than  1(V.  at  one  sitting,  the  not  be  proved. 
defendant  may  be  convicted  of  winning  a  less  sum  than  that 
stated  in  the  indictment.  R.  v.  HiUy  Darley^  and  others^  1  Stark. 
N.  P.  359. 

It  is  generally  provided  by  the  several  statutes  that  nothing  Royal  fwlaces 
therein  shall  hinder  any  person  from  playing  at  any  the  games  excepted. 
aforesaid  within  any  of  the  king's  royal  palaces,  where  he  shall 
then  reside. 

III.     £)f  JLotttxita* 

By  Stat.  10&  11  W.3.  c.l7.  §  1.,  all  lotteries  are  declared  to  be  10&  n  W.  3. 
public  nuisances ;  and  all  grants,  patents,  and  licences,  for  such  c.  17. 
lotteries,  to  be  against  law.  Lottery,  a 

§  2.  No  person  shall  expose  to  be  played,  drawn,  or  thrown  nuisance. 
at,  or  shall  publicly  or  privately  exercise,  keep  open,  shew,  or  Keeping  or 
expose  lo  be  played  at,  drawn,  or  thrown  at,  or  shall  draw,  play,  P'*y*"j8  "^  • 
or  throw  at  any  lottery,  either  by  dice,  lots,  cards,  bails,  or  any    *****'">'• 
other   numbers  or  figures,  or   any  other   way  whatsoever ;   and 
every  person  who  shall  so  exercise,  expose,  open,  or  shew  to  be 
played,  drawn,  or  thrown  at  any  such  lottery,  play,  or  device,  shall 
forfeit  5001.,  one  third  to  the  kmg,  one  third  to  the  poor,  and  one 
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third  with  double  costs  to  him  that  shall  inform  and  sue  in  the 
courts  at  Westminster;  and  the  offenders  shall  likewise  be  pro- 
secuted as  common  rogues,  according  to  the  statutes  in  that  case 
made  and  provided. 

§  3.  And  every  person  who  shall  plav,  throw,  or  draw  at  any 
such  lottery,  play,  or  device,  shall  forfeit  20/.,  to  be  recovered  in 
like  manner. 

By  Stat.  9  Ann.  c.  6.  $  56.,  all  justices  of  the  peace,  majors, 
bailiffs,  head  officers,  constables,  and  other  civil  officers,  shall  use 
their  utmost  endeavours  to  prevent  the  drawing  of  any  such  us* 
lawful  lottery,  by  all  lawful  ways  and  means ;  and  every  penoo 
who  shall  set  up,  or  shall  by  writing  or  printing  publish  the  setting 
up  any  such  unlawful  lottery,  with  intent  to  have  sach  lottery 
drawn,  shall  forfeit  100/« ;  one  third  to  the  king,  one  third  to  tbe 
poor,  and  one  third  with  full  costs  to  him  who  shall  sue  in  tbe 
courts  at  Westminster. 

By  Stat.  10  Ann,  c.  26.  §  109.,  every  person,  vrho  shall  keep  any 
office  or  place  for  making  insurances  on  marriages,  births,  chri^- 
enings,  or  service,  or  any  other  office  or  place  under  tbe  denooi- 
nations  of  sales  of  gloves,  of  fans,  of  cards,  of  numbers  of  the 
queen's  picture,  for  the  improvement  of  small  sums  of  mooey^or 
the  like  offices  or  place,  shall  forfeit  500/. ;  one  third  to  the  king, 
one  third  to  the  poor,  and  one  third  with  full  costs  to  him  wbo 
shall  inform  or  sue.  And  every  printer  or  other  persoo,  wlio 
shall  by  writing  or  printing  publish  the  setting  up  or  keepiog  any 
such  office  or  place  for  such  purpose,  shall  forfeit  lOOl.,  to  be  re- 
covered and  distributed  in  like  manner. 

By  Stat.  8  G.  I.  C.2.  $  S6,  37.,  every  person  who  shall  keep  any 
office  or  place,  under  the  denomination  of  sales  of  booses,  lands, 
advowsons,  presentations  to  livings,  plate,  jewels,  ships,  goods,  or 
other  things  for  the  improvement  of  small  sums  of  money ;  orshaU 
sell  or  expose  to  sale  the  same  or  any  of  them,  by  way  of  lottffjt 
or  by  lots,  tickets,  numbers,  or  figures ;  or  shall  make,  print, 
advertise,  or  publish  proposals  or  schemes  for  advancing  small 
sums  of  money  by  several  persons,  anMiunting  in  tbe  whole  to 
large  sums,  to  be  divided  among  them  by  the  chances  of  tbe 
prizes  in  some  public  lottery ;  or  shall  deliver  out  tickets  to  the 
persons  advancing  such  sums,  to  entitle  them  to  a  share  of  i^ 
money  so  advanced,  according  to  any  proposal  or  scbemes;  or 
shall  make,  print,  or  publish  any  proposal  or  scheme  of  the  hv 
nature,  under  any  denomination  whatsoever,  ■  and  shall  be 

thereof  convicted  on  oath  of  one  witness  by  two  justices  vhere 
the  offence  shall  be  committed,  or  the  offender  shall  be  found)  be 
shall,  over  and  above  any  penalties  by  any  former  act  naae 
against  private  lotteries,  forfeit  500/.,  one  third  to  the  king>  one 
third  to  the  informer,  and  one  third  to  the  poor,  to  be  lefied  bj 
distress  and  sale  by  warrant  of  such  justices ;  and  shall  also  by 
such  justices  be  committed  to  the  county  gaol  without  hail  m 
one  whole  year,  and  from  thence  till  the  said  sum  of  500^  ^ 
be  paid  :  Provided  that  persons  aggrieved  may  appeal  to  the  next 
quarter  sessions.  And  every  person  who  shaJl  be  adventurer  lo^ 
or  any  way  contribute  unto,  or  on  the  account  of  any  such  satei 
lotteries,  proposals,  or  schemes,  shall  forfeit  double  the  sum  con- 
tributed, with  costs,  half  to  the  king,  and  half  to  him  who  shall 
sue  in  the  couru  at  Westminster. 
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"By  Stat.  12  G.  2.  c  28.  §  !•,  if  any  person  shall  erect,  set  up,   i^  0. 9.  c  98. 
coDtinue,  or  keep  any  office  or  place,  under  the  denomination  of  OiBn  In  the 
a  sale  of  houses,  lands,  advowsons,  presentations  to  livings,  plate,  nature  of  a 
jeirels,  ships,  goods,  or  other  things  by  way  of  lottery,  or  by  lots,  l^^^T* 
dckeu,  numb^s,  or  figures,  cards  or  dice ;  or  shall  make,  print, 
advertise,  or  publish,  or  cause  to  be  made,  &c.  proposals  or 
schemes  for  advancing  small  sums  by  several  persons,  amounting  in 
the  whole  to  large  sums,  to  be  divided  among  them  bv  chances  of 
the  prises  tn  some  public  lottery  established  by  act  of  parliament, 
or  shall  deliver  out  tickets,  or  cause  or  procure  to  be  delivered  out 
to  persons  advancing  such  sums,  to  entitle  them  to  a  share  of  the 
money  so  advanced,  according  to  such  proposals  or  schemes ;  or  Eipodag  to 
^iM  expose  to  sale  any  houses,  lands,  advowsons,  presentations  f^*  lands, 
to  livings,  plate,  jewels,  ships,  or  other  goods,  by  any  game,  j«^«l«»  *«•  by 
Diethod,  or  device  whatsoever,  depending  upon,  or  to  be  deter-  *°^  8^""^ 
mined  by,  any  lot  or  drawing,  whether  it  be  out  of  a  box  or  wheel, 
or  by  cards  or  dice,  or  by  any  machine,  engine,  or  device  of  chance 
of  any  kiod  whatsoever,  shfdl,  on  conviction  by  one  justice,  on 
oath  of  ooe  witness  or  on  view  of  such  justice,  forfeit  200/.,  to  be 
levied  by  distress  and  sale ;  which  forfeiture,  after  deducting  rea-  Penalty  bow  to 
sonable  charges  of  the  prosecution,  shall  be  one  third  to  the  in-  be  lericd. 
former,  and  two  thirds  to  the  poor  of  the  parish  :  but  where  the 
person  convicted  shall  be  in  the  city  of  Bathf  then  the  two  thirds 
shall  go  to  the  use  of  the  poor  residing  within  the  hospital  or  in- 
firmary erected  for  the  benefit  of  poor  persons  resorting  to  the 
said  city  for  the  benefit  of  the  mineral  waters,  after  deducting  the 
charges  of  conviction  as  aforesaid.  See  also  43  G.3.  c.  119.  $  5.  past. 

And  by  §  2«,  the  games  of  the  ace  of  hearts,  pharaoh,  basset,  ^^'^  ^^ 
and  hawd,  are  declared  to  be  games  and  lotteries  by  cards  or  dice  ^^*"^ 
within  the  meaning  of  stats.  10  &  11  fT.  3.  c,  !?•  9  Ann,  c  6. 
§  5S.  10  Ann.  c.  26.  §  109.  9  G.  1.  c.  19.  And  every  person 
who  shall  set  up,  maintain,  or  keep  the  said  games,  shfill  be  liable 
to  the  forfeitures  under  this  act,  and  prosecuted  in  like  manner, 
and  the  penalties  and  forfeitures  sued  for  in  like  manner. 

By  §  3.,  "  All  and  every  person  or  persons  who  shall  be  adven*  Penalty  <»  the 
turers  in  any  of  the  said  games,  lottery  or  lotteries,  sale  or  sales ;  '<*^«"*'"*"- 
or  shall  play,  set  at,  stake,  or  punt  at  either  of  the  said  games  of 
the  ace  of  hearts,  pharaoh,  basset,  and  hazard,  and  shall  be  thereof 
convicted  in  such  manner  and  form  as  in  and  by  this  act  is  pre* 
scribed ;  every  such  person  or  persons  shall  for/eit  and  lose  the 
sum  of  50/.,  to  be  sued  for  and  recovered  as  aforesaid." 

And  by  stat.  13  G.  2.  c.  19.  6  9.,  also  the  game  of  passage,  and   }^  ^*  ^'  ?- ^^« 

■»  .  L  !•  J*  •  1        °  \i-        Games  with 

every  other  game  with  one  or  more  die  or  dice,  or  with  any  other  u^uret  or 
instrument,  engine,  or  device,  in  the  nature  of  dice,  having  one  or  oumbera. 
more  figures  or  numbers  thereon  (backgammon  and  the  other 
games  now  played  with  the  backgammon  tables  only  excepted), 
^all  be  denned  games  or  lotteries  by  dice  within  the  said  act  of 
12G.2.  C.28. 

And  every  person  who  shall  set  up,  maintain,  or  keep  any  office, 
table,  or  place  for  the  game  of  passage,  or  any  other  such  game 
as  aforesaid  (except  as  excepted),  shall  severally  forfeit  as  in  stat. 
12  G.  2.  e.28. 

Moreover,  by  stat.  12  G.  2.  c.  28.  §  4v  every  such  sale  of  houses,  13  G.  s.  c.  28. 
lands,  advowsons,  presentations,  plate,  jewels,  ships,  goods,  or  By  game  or 
other  things,  by  any  game,  lottery,  machine,  engine,  or  other  lottery,  sale 
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device,  depending  upon  any  chance  or  lot,  shall  be  Toid ;  and  the 
same  being  exposed  to  sale  in  manner  aforesaid,  shall  be  forfeited 
to  such  persons  as  shall  sue  for  the  same  in  anj  court  of  record, 
or  at  the  assizes. 

§  8.  In  case  such  offender  have  not  sufficient  goods  and  chattels 
whereon  to  levy  the  said  penalties,  or  do  not  immediately  pay  or 
secure  the  same,  he  may  be  committed  to  the  common  gaol  for 
any  time  not  exceeding  six  months. 

By  f  5.,  persons  aggrieved  may  appeal  to  the  next  sessions, 
giving  reasonable  notice  to  the  prosecutor,  and  entering  into  re« 
cognizance  before  some  (a)  justices  with  two  sureties  to  try  such 
appeal  at  such  sessions,  and  the  matter  shall  be  then  finally  heard 
and  determined,  and  not  afterwards ;  and  in  case  such  conviction 
or  judgment  be  affirmed,  the  appellant  shall  pay  treble  costs ;  to 
be  recovered  as  costs  of  suit  may  by  any  defendant  in  any  other 
cases  by  law. 

R.  V.  The  Justices  of  Surrey,  //.  2  4"  S  G.  4.  5  B.  ^  A.  539- 
R.  N.  for  a  mandamus  to  the  justices  of  Surrey  to  enter  conti- 
nuances and  hear  the  appeal  of  Andreoo  Bamet  against  a  con- 
viction for  gaming  under  stat.  12  G.  2.  c.  28.  The  defendant  was 
convicted  on  the  6th  of  November,  1821,  and  entered  into  recog- 
nizances to  appeal  against  it  to  the  next  quarter  sessions.  It 
was  sworn  on  the  one  side,  and  denied  by  the  other,  that  at  the 
time  of  entering  into  recognizances  his  attorney  gave  a  Terbal 
notice  to  the  inlormer  of  his  intention  to  appeal.  The  defendant 
attended,  in  order  to  prosecute  his  appeal,  at  the  January  sessions, 
1822,  when,  there  having  been  no  notice  of  appeal  in  writing,  the 
court  refused  to  hear  the  appeal.  The  fiAh  section  of  the  act 
giving  the  appeal  states,  that  "  persons  aggrieved  may  appeal, 
giving  reasonable  notice  to  the  prosecutor,  and  entering  into  re- 
cognizances," &c.  It  was  contended  that  the  sessions  were  to 
judge  what  was  a  reasonable  notice  of  appeal,  and  they  were  of 
opinion  that  it  must  be  a  notice  in  writing.  Sed  per  Abbott  C.  J. 
'*  We  are  of  opinion,  that  where  a  statute  requires  reasonable  notice 
to  be  given,  it  does  not  necessarily  mean  that  the  notice  should  be 
in  varttine,  but  only  that  as  to  time  or  number  of  days  it  should  be 
reasonable.  Here,  however,  as  the  fact  is  disputed,  we  shall  only 
grant  a  mandamus  to  the  justices,  commanding  them  to  examine 
whether  reasonable  verbal  notice  has  been  given,  and  in  that  case 
to  enter  continuances  and  hear  the  appeal."  Rule  accordingly. 
See  tit.  9ppeaL 

Bv  Stat.  12  G.  2.  c.28.  §6;  no  such  conviction  or  judgment 
shall  be  set  aside  for  want  of  form  in  case  the  facts  be  proved,  nor 
be  removable  by  certiorari,  until  judgment  and  deterRiination  be 
given  and  made  at  such  sessions. 

Stat.  46  G.  3.  c*  148.  §  59.  enacts,  that  all  pecuniary  penalties 
for  any  offence  against  any  law  touching  or  concerning  lotteries, 
shall  be  applied  to  the  use  of  H.  M.,  and  it  shall  not  be  lawful 
for  any  person  to  commence,  &c.  any  action  or  information,  for 
the  recovery  of  any  pecuniary  penalty  inflicted  by  any  of  the 
laws  touching  or  concerning  lotteries,  unless  the  same  be  com- 
menced and  prosecuted,  in  the  name  of  H.  M.'s  attorney-general 
in  the  court  of  exchequer  at  Westminster,  if  such  offence  be  com- 


(a)  The  act  sayi  justices,  but  probably  it  meant  justice. 
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niitted  in  En^ajidy  or  in  the  name  of  H.  M/s  attornev-geDeral 
in  the  court  of  exchequer  at  Dublin^  if  such  offence  shall  be  com- 
mitted in  Ireland,  or  ia  the  name  of  H.  M.*8  advocate-general  in  the 
court  of  exchequer  in  Scotland,  if  such  offence  shall  be  committed  in 
Scotland  i  and  all  proceedings  otherwise  are  declared  to  be  void. 

And  by  §  64.  stat.  27  (x.  3.  c.  1.  is  repealed. 

•■  Touching  and  concerning  Lotteries*** — Quaere,  Whether  tlie 
above  statute  extends  to  any  other  than  State  Lotteries  f  In  R* 
yf^Liaotit  5  TmR.SSS.,  it  was  decided,  that  stat.  27  G.  S.  c.I., 
which  contained  a  provision  somewhat  similar  to  stat.  46  G.  3.  c.  148. 
I  59^  did  not  repeal  the  power  over  games  of  chance  or  lotteries 
prohibited  by  stat.  12  G.  2.  c.2S. 

Insuring  in  the  lottery  is  not  gaming  within  stat.  5  G.  2.  c.  SO.  Insunmce  in 
§  12L»  which  will  prevent  a  bankrupt's  certificate  being  allowed,  lottery. 
1  H.  Blac.  29. 

By  stat.  42  G.  3.  c.  119.  §  l.»  all  games  or  lotteries  called  Little  42G.S.  ell  9. 
Goesy  are  declared  common  and  public  nuisances,  and  against  the  little  gon. 
law. 

§  2.  No  person  or  persons  whatsoever  shall  publicly  or  privately   Penom  keep- 
keep  any  office  or  place  to  exercise,  keep  open,  shew,  or  expose  Ing  any  office 
to  be  played,  drawn,  or  thrown  at  or  in,  either  by  dice,  lots,  cards,  ^^  P'***  |°''  ""y 
balls,  or  by  numbers  or  figures,  or  by  any  other  way,  contrivance,  ^*J"*  AoSb? 
or  device  whatsoever,  any  game  or  lottery  called  a  Little  Goe,  or  i,.  \^^^  g^^ 
way  other  lottery  whatsoever  not  authorised  by  parliament,  or  shall  forfeit 
shall  knowingly  suffer  to  be  exercised,  kept  open,  shewn,  or  ex-  SOOL  and  be 
posed  to  be  played,  drawn,  or  thrown  at  or  in,  either  by  dice,  <^««|"'«d  ^^gun 
lots,  cards,  balls,  or  by  numbers  or  figures,  or  by  any  other  way,  JlJ^thln^Swi* 
contrivance,  or  device  whatsoever,  any  such  game  or  lottery,  in  meaning  of  itac. 
his  or  her  house,  room  or  place,  upon  pain  of  forfeiting,  for  every   17  g.  s.  c.  5. 
such  offence,  the  sum  of  500/.,  to  be  recovered  in  the  court  of 
exchequer,  at  the  suit  of  the  attorney-general,  and  to  be  to  the 
use  of  H.  M. ;  and  every  person  so  of^nding  shall  be  deemed  a 
rogue  and  vagabond  within  the  meaning  of  17  G.2.  c.5.  (a),  and 
shall  be  punishable  accordingly. 

§  3.  Every  person  offending  against  this  act  in  manner  herein-  Penom  lo  of. 
before  mentioned,  against  whom  no  information  shall  have  been  finding,  against 
made  as  aforesaid,  shall  be  deemed  a  rogue  and  vagabond,  within  |^f°|JJ^"^J[J* 
the  true  intent  and  meaning  of  stat.  17  G.2.  c.5.;  and  also  of  shall  have  been 
stat.  27  G.3.  c.  l.(a);  and  shall  be  punishable  according  to  the  made,  shall  be 
said  acts  and  this  act.  punished  as 

§  4-  Upon  complaint  or  information  made  upon  oath  before  any  rogues  and 
justices  of  the  peace,  of  any  offence  committed  against  this  act  in  ^■8*°®'"**- 
any  house  or  place  within  the  jurisdiction  of  any  such  justice,  Ju«»ceaonln- 
whereby  any  of  the  offenders  may  be  liable  to  punishment  as  .u'SJIJri^J^r/ 
rogues  and  vagabonds,  it  shall  be  lawful  for  the  said  justice,  if  he  sons  to  break 
shall  judge  it  reasonable,  by  special  warrant  under  his  hand  and  open  the  doors 
seal,  to  authorise  and  empower  any  person  or  persons,  by  day  or  of  places  where 
by  night,  (but  if  in  the  night-time,  then  in  the  presence  of  a  con-  "jj^jj  ?^*"^ 
stable  or  other  lawful  officer  of  the  peace,  who  are  hereby  required  co^„iit^  and 
to  be  aiding  or  assisting  therein,)  to  break  open  the  doors  or  any  apprehendof- 
part  of  such  house  or  place  where  such  offence  shall  have  been  fenders  and 
committed,  and  to  enter  into  such  house  or  place,  and  to  seize  and  others  assisting 
apprehend  all  such  offenders  and  all  other  persons  who  shall  be  them, imd  cany 

(a)  N.  B»  Stat.  17  G.  2.  c  5.   is  repealed  by  stat   5  G.  4.  c.  83.,  and  stat.  justice. 
27  G.  3.  c.  1.  by  stat.  46  G.  3.  c.  148.  §  64.     See  tit.  (Uagranr. 
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Penalty  for 
obfttructing 
persons  in  the 
execution  of 
tbeir  duty. 


Persons  em- 
ploying others, 
though  not  dis- 
covered in  the 
premises,  to  be 
deemed  rogues 
and  vagabonds. 

Persona  agree- 
ing to  pay  any 
aum,  or  to  de- 
liver any  goods, 
ftc.  on  any 
event  relative  to 
auch  game  or 
lottery,  or  pub- 
lishing any  pro- 
posal, ahall  for- 
feit lOOL 


Offenders  may 
be  apprehended 
on  the  spot  by 
any  person,  and 
carried  before 
a  justice,  who 
shall,  on  the 
penalty  not 
being  paid, 
commit  the 
oflfender. 


(Gaining:  {Little  Goes.)     [Criminal 

discovered  in  such  house  or  place>  and  who  shall  h»re  knowingly 
aided  or  assisted,  or  been  anyways  concerned  with  any  auch 
offender  or  offenders  in  committing  such  offence*  and  to  convey 
them  before  any  justice  or  justices  of  the  peace  of  the  county, 
riding,  division,  city,  liberty,  or  place  wherein  such  persona  ahall 
be  so  apprehended,  to  be  dealt  with  according  to  law  as  aforesaid; 
and  all  persons  who  shall  be  discovered  in  such  house  or  place, 
knowingly  aiding,  assisting,  or  anyways  concerned  with  auch  of* 
fender  or  offenders  in  the  carrying  on  any  transactions  respecting 
the  said  little  goes  or  lotteries,  or  either  of  them,  shall  be  deemed 
rogues  and  vagabonds,  and  punishable  in  like  manner  as  is  directed 
by  the  said  recited  act  of  the  17  G.2.  c>5.(a);  and  it  ahall  be 
lawful  for  the  officer  or  officers  having  the  execution  of  auch  war- 
rant, and  all  other  persons  acting  in  his  or  their  aid  or  asaistance, 
to  stop,  arrest,  and  detain  all  and  every  the  person  and  persons 
so  discovered  in  such  house  or  place,  and  to  convey  the  said 
person  and  persons  before  such  justice  of  the  peace  as  aforesaid; 
and  if  any  person  shall  forcibly  obstruct,  oppose,  molest,  or  hindo' 
any  such  officer,  or  others  acting  in  his  or  their  aid  or  assistance 
in  the  due  execution  of  their  duty,  or  in  the  due  entering  into 
such  house  or  place,  or  in  the  seizing,  detaining,  or  conveying 
before  such  justice  any  such  offenders,  or  other  persons  aa  afore- 
said, every  such  person  so  obstructing,  opposing,  molesting  or 
hindering  as  aforesaid,  shall  be  deemed  an  offender  againat  law 
and  the  public  peace,  and  the  court  before  whom  any  such  of- 
fender shall  be  tried  and  convicted  shall  and  may  order  soch 
offender  to  be  fined,  imprisoned^  and  publicly  whipped»  as  in 
their  discretion  shall  be  thought  fit ;  and  all  persons,  id  though  not 
discovered  in  such  house  or  place  as  aforesaid,  who  shall  employ 
or  cause  to  be  employed  any  person  or  persons  in  carrying  on  any 
of  the  transactions  aforesaid,  or  in  aiding  or  assisting  any  such 
person  or  persons,  shall  be  deemed  rogues  and  vagabonds,  and 
shall  be  punishable  in  like  manner  as  is  directed  by  stat.  27  G.3. 
c.l.(b) 

§  5.  ''  No  person  or  persons  whatever  shall,  on  or  under  any 
pretence,  device,  form,  denomination,  or  description  whatsoever, 
promise  or  agree  to  pay  any  sum  or  sums,  or  to  deliver  any  goods, 
or  to  do  or  forbear  doing  any  thing  for  the  benefit  of  any  person 
or  persons,  whether  with  or  without  consideration,  on  any  event  or 
contingency  relative  or  applicable  to  the  drawing  of  any  ticket  or 
tickets,  lot  or  lots,  numbers  or  figures,  in  any  such  game  or  lottery, 
or  to  publish  any  proposal  for  any  of  the  purposes  aforesaid ;  and 
if  any  person  or  persons  shall  offend  in  any  of  the  matters  afore- 
said, he,  she,  or  they  shall,  for  every  offence,  forfeit  and  pay  the 
sum  of  100//* 

§  6*  It  shall  be  lawful  for  any  person  whatever  to  apprehend,  on 
the  spot,  any  person  or  persons  so  offending,  and  to  convey  or 
cause  to  be  conveyed  before  any  justice  of  the  peace  residing  near 
the  place  where  such  offence  shall  be  committed,  the  person  or  per- 
sons so  apprehended,  to  be  proceeded  against  under  this  act ;  and 
when  any  person  or  persons  shall  be  apprehended  or  brought 
before  any  justice  for  any  such  offence,  it  shall  be  lawful  for  such 
justice  to  proceed  to  examine  into  the  circumstances  of  the  case, 

(a)  Repealed  by  stat.  5  G.  4.  c.  83.     See  tit.  QldQ^ratlt. 
(6)  N*  B.  Tliii  act  is  repealed  by  the  46  6.  3.  e.  14«.  $  64. 
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and  upon  due  proof  upon  oath,  or  solemn  affirmation  of  any  such  4$  G.  s.  c.  119. 
offence  commuted  against  this  act,  to  give  judgment  or  sentence 
accordingly  ;  and  where  the  party  accused  shall  be  convicted  of 
such  offence,  and  such  penalty  shall  not  be  immediately  paid,  to 
commit  soch  offender  to  prison  for  any  space  of  time  not  exceed- 
ing six  calendar  months,  nor  less  than  one  calendar  month,  without 
bail  or  mainprize,  and  without  appeal,  or  until  such  penalty  shall 
be  satisfied  ;  and  every  such  penalty,  when  paid  upon  conviction.   Application  of 
shall  go  and  be  applied,  one  third  thereof  to  H,  M.,  one  third  ***  P«>*lty' 
thereof  to  the  use  of  the  informer  or  informers,  and  the  other 
third  to  the  person  or  persons   apprehending  or  securing  such 
offender  or  offenders. 

f  7.  All  provisions,  powers,  authorities,  &c.  &c.  contained  in 
Stat.  S7  G.  S.  Cml.  shall  extend  to  all  the  provisions  of  this  act. 

§  8.  Any  sherifi^s  officer  or  other  person  sued  or  prosecuted  for   General  iatue. 
any  thing  done  by  virtue  of  this  act,  may  plead  the  general  issue, 
and  give  this  act  and  the  special  matter  in  evidence ;  and  if  a  verdict 
shall  pass  for  the  defendant,  or  the  plaintiff  shall  discontinue  his 
action  or  prosecution,  or  be  nonsuited,  such  defendant  shall  have   Treble  costs, 
treble  costs. 

By  Stat.  9  G.  1.  c,  19.  §  4-,  5.,  if  any  person  shall,  by  virtue  or  9  g.  1.  c.  19. 
colour  of  any  grant  or  authority  from  any  foreign  prince  or  state,   Foreign  loi^ 
set  up,  continue,  or  keep,  or  cause  or  procure  to  be  set  up,  con-  tenes. 
tinued,  or  kept  any  lottery,  or  undertaking  in  the  nature  of  a  lottery, 
under  any  denomination  whatsoever,  or  shall  make,  print,  or  publish, 
or  cause,  &c.  any  proposal  for  any  such  lottery  or  undertaking ;  or 
shall  sell  or  dispose  of  any  ticket  in  any  foreign  lottery ;  and  shall 
be  convicted  thereof,  on  oath  of  one  witness,  before  two  justices 
where  the  offience  shall  be  committed,  or  the  offender  shall  be 
found,  be  shall  (over  and  above  any  penalties  by  former  acts 
against  unlawful  lotteries)  forfeit  200/*,  one  third  to  the  king,  one 
third  to  the  informer,  and  one  third  to  the  poor,  to  be  levied  by 
distress  and  sale,  by  warrant  of  such  justices ;  and  shall  also  by 
them  be  committed  to  the  county  gaol  for  one  year,  and  from 
thence  till  the  said  sum  of  200/.  be  fully  paid :  Provided    that   AppetL 
persons  aggrieved  may  appeal  to  the  next  quarter  sessions,  whose 
judgment  shall  be  final. 

And  by  stat.  6  G.  2.  c,  S5.  $  29,  SO.,  if  any  person  shall  sell,  e  G.  2.  c.  S5. 
procure,  or  deliver  any  ticket,  receipt,  chance,  or  number,  or   Selling  or  pro- 
division  in  any  foreign  or  pretended  foreign  lottery,  or  in  any  f«nng  chance* 
class,  part,  or   division  thereof,  or  in   any  undertaking   in  the  }"t^"'*° 
nature  of  a  lottery,  or  shall  sell,  procure,  or  deliver  any  ticket, 
receipt,  chance,  or  number  in  any  duplicate  or  pretended  dupli- 
cate of  any  foreign  or  pretended  foreign  lottery ;  or  shall  receive 
or  cause  to  be  received  any  money  for  any  such  ticket,  receipt, 
chance,  or  number,  or  in  consideration  of  any  money  to  be  paid 
in  case  any  ticket  or  number  in  any  foreign  or  pretended  foreign 
lottery,  or  any  class,  part,  or  division  thereof,  shall  prove  for- 
tunate ;  and  shall  be  convicted  thereof  in  the  courts  at  IVestmin' 
ster,  or  on  the  oath  or  affirmation  of  one  witness  before  two  jus- 
tices where  the  offence  shall  be  committed,  or  the  offender  shall 
be  found ;  he  shall  forfeit  200^.,  one  third  to  the  king,  one  third 
to  the  informer,  and  one  third  to  the  poor  where  the  offence  shall 
be  committed ;  the  same  (in  case  of  conviction  before  two  jus- 
tices) to  be  levied  by  distress  and  sale  by  warrant  of  such  jus- 


330  (3amins.  [Criminal 

tlces ;  and  slmll  also  be  committed  to  the  county  gaol  for  one  year. 
Appeal.  Ai^d  ^rom  thence  till  the  200l»  be  paid :  Provided,  that  persoiu  ag- 

grieved may  appeal  to  the  next  quarter  sessions  ;  and  the  judgment 
there  to  be  final. 

A.  A.     Form  of  Notice  by  two  Inhabitants  to  the  Constable,  and 

to  the  Overseers  of  the  Poor,  to  ground  a  ProsecutioQ  on 
stats.  25  G.  2.  c.  36.  and  58  G.  3.  c.  70.  §  7. 

To  A.  C.|  constable  of  the  parish  of  — — » in  the  county  of 
— — ,  and  also  to  ^.  O.  and  B.  O.,  overseers  of  the  poor  of 
the  said  parish. 

It^E  A.  B.  and  C.  D.  tujp  of  the  inhabitants  of  the  said  parish  of 

— — — ,  paying  scot  and  bearing  lot  therein^  do  hereby  give  you 

and  each  of  you  notice f  that  A.  I.  q/  the  said  parish  of  , 

innkeeper^  doth  keep  a  batody-housCf  [or,  gamins'houset  or  other  dis^ 

orderly  house^  as  the  case  may  be»]  to  wit,  at  his  dwell itig'house  in 

the  said  parish,  called  and  known  by  the  name  of  the inn;  and 

we  do  hereby  also  require  you,  the  said  constable  and  overseers  of  the 
poor,  forthwith  to  so  with  us  before  some  one  of  his  majesty's  jautices 

of  the  peace  in  ana  for  the  said  county  of ,  to  the  inUtU  that 

such  proceedings  may  be  had  for  the  prosecution  of  the  said  A.  l^for 
the  said  offence^  as  in  and  by  the  statute  made  and  passed  in  the  ttoeniy- 
fijih  year  of  the  reign  of  the  late  king  George  the  second,  initimled 
*•  An  ad  for  the  better  preventing  of  thefts  and  robberies,  and  for 
regulating  places  of  public  entertainments,  atid  punishing  persons 
keening  aisorderly  houses,"*  are  directed  and  required. 
Witness  our  hands,  this day  of  ■,  8fc. 

A.  B. 

CD. 

B,  B.     Affidavit  of  the  Truth  of  such  Notice  before  a  Justice  of 

the  Peace. 


— ^  1   A.  B.  and  C.  D.  severally  make  oath  and  say, 
'it.      J     they  severally  believe  the  contents  of  the  notice  i 


iiat 
to  wit.      J    they  severally  believe  the  contents  of  the  notice  here* 
unto  annexed  {a  copy  of  which  they  have  caused  to  he  served  om 

A.  C.  constable  of  the  parish  of — ^ ,  and  also  upon  A.  O*  and 

B.  O.,  overseers  of  the  poor  of  the  said  parish  of*  ,  in  the  said 
county,]  to  be  true  in  substance  and  matter  of  foot. 

A.  B. 

CD. 

Sworn   by  A.  B.  and  C  D.  this  -.»—  day  of 

,  in  the  year  of  our  Lord ,  before 

me,  J.  P.  esquire,  one  of  his  majesty's  justices  of 
the  peace  in  and  for  the  county  of  J.  P,^ 

C.     Form  of  Recognizance  to  give  material  Evidence. 


— 1  B^^ 

i.      S  int 


remembered,  that  A.  B.  of  the  parish  of* 


to  wit.      J  in  the  said  county,  mercer,  and  C  t).  of  the  same, 

grocer,  on  the  day  of ,  in  the  year  of  our  Lord , 

at aforesaid,  tn  the  county  aforesaid,  came  before  me,  J.  P. 

esquire,  one  of  his  majesty*  s  justices  of  the  peace  in  and  for  the  said 
county,  and  severally  acknowledged  themselves  to  be  indebted  to 
our  sovereign  lord  the  king  in  the  sum  of  txoenty  pounds  each. 


J 
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Whereas  the  above  hounden  A.  B.  and  C.  D.  ha'oe  given  notice  m 
tBTtting  to  A.  C,  constable  of  the  said  parish  of  ,  and  aho  to 

A.  O.  and  B.  O.,  overseers  of  the  poor  of  the  said  parish  qf^  , 

that  one  A.  I.  of  qfiresaidy  innkeeper ^  doth  keep  a  bawdy" 

houses  ^gaming-house^  or  other  disorderly  house  .*]  Now  the  condition 
of  the  above  oSigation  is  such^  that  if  the  above  bounden  A.  B.  and 
C.  D.  shall  give  or  produce  material  evidence  against  the  said  A.  I. 
Jot  the  said  offence^  at  the  next  general  quarter  sessions  of  the  peace 
to  be  held  in  and  for  the  said  county ^  then  this  recognizance  to  be 
voidf  otherwise  of  force. 

Acknowledged  i^ore  mf, 

J.  P. 

D.     Constable's  or  Overseer's  Recognizance  to  prosecute.  ^* 

• )    DE  it   remembered,   that    on    the         ■   '  day    of 


to  wit-      J  ,  in  the  year  of  our  Lord ,  at 


It-       I  ,  in  tne  year  of   our  JLora ,  at 

y  in  the  said  county ,  A.  C.  one  of  the  constables  of  the  parish 
of  aforesaid,  [or,  A.  O.  and  B.  O.,  overseers  of  the  poor  of 

the  saidparish  of  » as  the  case  may  be],  personally  came  before 

me,  J.  I*,  esquire,  one  of  his  majesty  s  justices  of  the  peace  in  and  for 
the  said  county,  and  acknowledged  himself  [or,  themselves"]  to  be 
indebted  to  our  sovereign  lord  the  king  in  the  penal  sum  of — • 
pounds* 

Whereas  A.  B.  and  C  D.,  txoo  of  the  inhabitants  of  the  said  parish 

of ,  have  given  notice  in  writing  to  the  above  bounden  A.  C.y 

cojistable  of  the  saidparish  of ,  [or,  A.  O.  and  B.  O.,  overseers 

of  the  poor  of  the  parish  of ,  as  the  case  may  be,]  that  A.  I. 

of aforesaid,  in  the  county  aforesaid,  innkeeper,  doth  keep  a 

oavody-hotisef  [gaming-house,  or  other  disorderly  nouset"]  to  wit,  in 

the  said  parish  of'  and  county  of » and  having  severally 

made  affidavit  of  their  belief  in  the  truth  of  the  contents  of  the  said 
noticcy  have  also  severally  entered  into  a  recognizance  in  the  penal 

sum  of pounds  each  before  me,  the  undersigned  justice,  on 

condition  that  ihey  shall  give  or  produce  material  evidence  against 
the  said  A.  I* for  the  said  offence.  Now  the  condition  of  this  present 
recognizance  is  such,  that  if  the  above  bounden  A.  C.  or  A.  O.  and 
B.  O-  do  and  shall  prosecute  with  effect  the  said  A.  I.  for  the  said 
cffencey  then  this  recognizance  to  be  void,  otherwise  of  force. 
Acknowledged  before  me, 

J.  P. 

E.    Warrant  to  apprehend  the  Keeper  of  a  disorderly  House.  E- 

To  the  constables  of  the  parish  of         >    ,  in  the  said  county. 

1  Jf^HEREAS  A.  B.  and  C.  D.,  two  of  the  inha- 

to  wit.      J  bitants  of  the  parish  of ,  in  the  county  of 

■,  paying  scot  and  bearing  lot  within  the  said  parish,  nave 
given  notice  in  writijigto  A.  C*  constable  of  the  saidparish,  and  also 
to  A.  O.  and  B.  O.,  overseers  of  the  poor  of  the  saidparish,  that  A.  I. 
of  the  said  parish,  innkeeper,  doln  keep  a  bawdy-house  Igaming' 

house,  or  other  disorderly  house,"}  in  the  said  parish  of ;  and 

have  also  this  day  severally  made  affidavit  before  me,  one  of  his 
majesty  s  justices  of  the  peace  in  ana  for  the  said  county,  that  they 
believe  the  contents  of  tne  said  notice  to  be  true;  and  have  also 
severally  entered  into  a  recognizance  in  the  penal  sum  of  twenty 
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pounds  eachf  on  condition  to  give  or  produce  material  evidence 
against  the  saidA.L :  These  are  therefore  to  command  you  forthivith 
to  bring  the  said  A.  L  before  me  at  this  places  to  be  bound  over  to 
*  appear  at  the  next  general  quarter  sessions  of  the  peace  to  be  hdd  in 
and  for  the  said  county  ^  there  to  anstioer  to  such  bUl  of  indictment  at 
shatt  be  found  against  him  Jbr  such  offence.  Given  under  my  hand 
and  sealf  Sfc, 

^'  F.     Allowance  of  Constable's  Expenses  in  tbe  Prosecution 

by  two  Justices,  and  Order  on  Overseers  to  pay  them. 

1  JffHEREAS  A.  €.,  constable  of  the  parish  of 

to  wit.      J  ,  in  the  said  county^  hath  this  day 

made  oath  before  uSf  J.  P.  and  M.  N.  esquires f  ttoo  of  his  majesty  s 
justices  of  the  peace  in  and  for  the  said  county 9  that  he  hath  truly 
and  bona  fide  expended  the  sum  of  in  the  prosecution  of 

one  A.  I.  for  keeping  a  bawdy-house  {^gaming^houset  or  other 
disorderly  house"]^  at  — ^^—  aforesaid^  in  pursuance  of  the  condition 
of  the  said  A.  C*s  recognizance  :  Now  we,  the  said  Justices,  do 
hereby  ascertain  and  allow  the  said  A.  C.  the  said  sum  of 
as  and  for  the  reasonable  expenses  of  the  said  prosecu' 
tion,  and  we  do  hereby  require  the  overseers  of  the  poor  of  the 
said  parish  of  forthwith  to  pay  the  said  A.  C.  the  said 

sum  of 

In  witness  whereof  toe  have  hereunto  set  our  hands  at  ■ 

aforesaid,  in  the  county  aforesaid,  this  day  of  ,  w 

Me  year  of  our  Lord • 

«/•  It* 

M.N. 


l^omtciDe. 


XJOMICIDE9  in  law,  signifies  the  killing  of  a  man  by  a  man. 
*^    1  Haw.  c.  96.  §2. 

And  it  includes  in  it  not  only  petit  treason,  concerning  which 
title  see  9rea0Oii,  but  also  the  several  offences  which  are  treated 
of  in  the  following  sections. 

There  is  also  another  kind  of  untimely  death  of  a  man,  not  pro- 
perly homicide ;  when  he  is  killed  by  a  horse,  a  cart,  a  tree,  or 
the  like,  and  not  by  a  roan,  which  is  called  casual  death  ;  for  which 
see  tit.  Deotianli. 

I.  Justifiable  Homicide. 
II.  Homicide  by  Misadventure. 

III.  Homicide  ly  Self-defence. 
[9G.4.  c.3i.] 

IV.  Manslaughter. 
[9G.4.  C.3I.] 

V.  Murder. 

[22  G.  2.  c.  83.  art.  28.  —  9  G.  4.  c.  31.] 

VI.  Self-murder. 

[4  G.  4.  c.  52.] 

I.  3ti0tifiable  i^omttilief 

On  a  real  To  make  homicide  justifiable,  it  must  be  owing  to  some  un- 

neceuity.  avoidable  necessity,  to  which  the  person  who  kills  another  most 
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be  reduced,  without  any  manner  of  fault  in  hlmflelf.     1  Hmo. 
c.2a  §1. 

And  there  must  be  no  malice  coloured  under  pretence  of  neces- 
sity ;  for  wherever  a  person  who  kills  another  acts  in  truth  upon 
malice,  and  takes  occasion  from  the  appearance  of  necessity  to 
execute  his  own  private  revenge,  he  is  guilty  of  murder.  1  Jnaw. 
c.  9S.  §  2. 

The  same  rule  applies  where  a  person  kills  another  in  defending  So,  in  idf- 
htmself,  his  habitation,  or  his  property,  against  an  act  of  felony  <lefcocc  against 
accooapanied  by  force  or  surprise,  but  not  to  felonies  unaccom-  •  f^'onio"*  •»- 
f»anted  by  force,  as  pocket-picking,  nor  to  offences  that  are  not  ""  ^ 
felonies.   1   Rust.  549.  1  Easfs  P.  C.  277.     Nor  will  any  assault 
justify  killing  the  assailant,  unless  there  is  a  plain  manifestation  of 
a  feionioas  intent. '   1  Russ.  551.  1  EasVs  P.  C.  277. 

So,  where  a  known  felony  is  attempted,  not  only  the  party  as-  ^  if  others 
aaulted,  but  his  servant,  or  any  other  person  present,  may  interfere  ?■*••"*  ^'**"'- 
to  prevent  the  mischief;  and  if  death  ensue,  it  may  l>e  justified.    ^^' 
1  Russ.  652. 

If  trespassers  in  a  forest,  chase,  park,  or  warren,  or  any  inclosed  Trespnwn  in 
grouDd  wherein  deer  are  kept,  will  not  render  themselves  to  the  pwl^i. 
keepers,  upon  a  hue  and  cry  made  to  stand  to  the  king's  peace, 
but  fly  from  or  defend  themselves  against  them,  they  may  be  slain 
by  force  of  the  statute  3  &  4  fF.  ^  M.  c.  10.  §  5.  1  Haw.  c.  28. 
k  15.  1  Easiy  P.  C.  256.  1  Ruu.  548. 

If  rioters,  or  forcible  enterers  or  detainers,  stand  in  opposition  Riotcn. 
to  the  justices'  lawful  warrant,  and  any  of  them  be  slain,  it  is  no 
felony.    Hale*s  Sum.  S7.     1  Russ.  548. 

So,  if  they  stand  in  opposition  to  the  sheriff's  passe  comitaius. 
Vide  stats.  IS  //.  4.  c. 7.  2  H.  5.  c.  8.     I  Hale,  58. 

^nd  if  the  sheriff  or  magistrate,  or  any  one  coming  in  aid  of 
them,  be  killed,  it  is  murder  in  all.  Crotnp.  22.  1  MS.  Sum. 
219. 

If  a  man  come  to  bum  my  house,  and  I  shoot  out  of  my  house,   Hotne-bumen. 
or  issue  out  of  my  house,  and  kill  him,  it  is  no  felony.     Hale*s 
Sum.  39. 

A.  makes  an  assault  upon  B.,  a  woman  or  maid,  with  intent  to   lUTitben. 
ravish  her ;  she  kills  him  in  the  attempt ;  it  is  se  defendendo  ;  be* 
cause  he  intended  to  commit  a  felony.     1   Hale,  485*     Hale*s 
Sum.  39* 

If  a  person  having  actually  committed  a  felony  will  not  suffer  Felons  refining 
himself  to  be  arrested,  but  stand  on  his  own  defence,  or  fly,  so  that  to  be  arrested, 
he  cannot  possibly  be  apprehended  alive  by  those  who  pursue  him, 
whether  private   persons  or  public  officers,  with    or  without  a 
warrant  from  the  magistrate,  he  may  be  lawfully  slain  by  them. 
1  Haw.  C.28.  §11. 

But  in  civil  cases,  and  also  in  the  case  of  a  breach  of  the  peace,   But  not  in 
or  any  other  misdemeanor  short  of  felony,  if  the  officer  should  cases  short  of 
pursue  a  defendant  flying  in  order  to  avoid  an  arrest,  and  should  f«lony« 
Kill  him  in  the  pursuit,  he  will  not  be  justified.     1  Russ.  547. 

So,  if  a  felony  hath  actually  been  committed,  and  an  officer  or   Suspected  felon 
minister  of  justice,  having  lawful  warrant  so  to  do,  arrest  an  in-  "^"""J  *®  ^ 
Decent  person,  and  such  person  assault  the  officer  or  minister  of  *"^^    ' 
justice,  the  officer  is  not  bound  by  law  to  give  back,  but  to  carry 
him  away ;  and  if  in  execution  of  his  office,  he  cannot  otherwise 
avoid  it,  but  in  striving  kill  him,  it  is  no  felony.    And  in  that  case. 
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the  officer  or  minister  of  juBtice  shall  forfeit  nothing;  bat  the 
party  who  so  assaulted  or  offered  to  flj  away,  and  is  killed,  sbail 
forfeit  his  goods.  S  Insi,  56. 

Where  a  person  is  indicted  for  felony,  and  will  not  suffer  hitneelf 
to  be  arrested  by  an  officer  with  a  warrant,  the  officer  may  lawfully 
kill  him,  if  he  cannot  otherwise  be  taken,  though  sucb  pereon  be 
innocent,  and  though  no  felony  be  committed ;  but  this  must  be 
understood  of  arrests  by  officers  only,  and  not  by  private  persons 
of  their  own  authority.     1  Russ*  548.,  and  authorities  there  cited* 

But  it  is  said,  that  an  indictment  found  is  a  good  cause  of  arrest 
by  a  private  person,  if  no  death  ensue.     16,  n. 

Also  if  a  person  arrested  for  felony  break  away  from  his  con- 
ductors to  gaol,  they  may  kill  him,  if  they  cannot  otherwise  take 
him.  But  in  this  case,  likewise,  there  must  have  been  a  felony 
actually  committed.     Hales  Sum.  36,  37> 

Also  if  a  criminal  endeavouring  to  break  the  gaol  assault  his 
gaoler,  he  may  be  lawfully  killed  by  him  in  the  fray.  1  Haw. 
c.  28.  §  13. 

In  civil  causes,  although  the  sheriff  cannot  kill  a  man  who  flies 
from  the  execution  of  a  civil  process,  yet  if  he  resist  the  arrest, 
the  sheriff  or  his  officer  need  not  give  back,  but  may  kill  the  a»- 
sailant.     Hale's  Sum.  S7« 

So  if  in  the  arrest  and  striving  together  the  officer  kill  hlxn,  it  is 
no  felony.     Hale's  Sum,  37* 

The  party  must  have  some  notification  of  the  officer's  business, 
or  the  killing  of  him  will  not  be  murder.  (1  East's  P,  C  SlQi^and 
the  authorities  there  cited.-)  If  he  be  a  known  sworn  officer,  the 
law  in  the  instances  above  mentioned  will  imply  notice ;  if  he  be 
a  special  bailiff  named  in  the  process,  he  must  declare  bis  business 
and  authority,  as  by  using  words  of  arrest  or  the  like  :  and  if  such 
declaration  be  true  and  the  process  legal,  and  afterwards  he  be 
killed,  it  is  murder ;  for  afler  that  declaration  the  party  killing 
acted  at  his  peril.  But  if  the  officer  declare  his  business,  it  is  not 
necessary  he  should  produce  the  warrant  itself  where  it  is  not 
demanded.  It  is  also  said,  that  if  a  bailiff  or  constable  be  sworn 
and  commonly  known  to  be  such,  and  act  within  his  own  precinct, 
he  need  not  shew  his  warrant  to  the  party,  though  he  demand  a 
sight  of  it,  but  the  officer  ought  to  tell  him  the  substance  of  it; 
but  that  all  others,  or  these,  if  acting  out  of  their  precincts,  ought 
to  shew  it  if  demanded.  If  this  be  understood  merely  of  the  war- 
rant constituting  him  bailiff  or  constable,  it  may  be  true  under  the 
circumstances  before  noticed :  but  with  respect  to  the  writ  or 
process  itself  against  the  party,  there  is  no  difference  between  the 
public  or  private  bailiff;  for  in  either  case,  if  the  party  submit  to 
the  arrest  and  demand  it,  he  is  bound  to  shew  at  whose  suit,  for 
what  cause,  out  of  what  court  the  process  issues,  and  when  and 
where  returnable.  In  no  case,  however,  is  he  required  to  part  with 
the  warrant  out  of  his  own  possession,  for  that  is  his  justification. 
See  8  T.  R.  188. 

If  the  warrant  be  directed  to  several,  any  of  them  may  execute 
it.  And  in  no  case  of  arrest  is  a  constable  bound  to  carry  a  pri- 
soner before  a  particular  magistrate  desired  by  the  prisoner  him- 
self, but  he  may  follow  his  own  discretion ;  unless  the  warrant  be 
special,  and  direct  otherwise.  1  HaUf  459.  5  Rep*  59*  1  East^s 
P.  a  820. 
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If  the  officer  in  executing  his  office  exceed  his  authority,  the  No  protectfon 
law  gives  him  no  protection  in  that  excess*     And  it  not  only  for  an  officer 
behoves  the  ministers  of  justice  and  other  public  officers,  but  like-  exceeding  hit 
wise  private  persons  endeavouring  to  arrest  or  imprison  in  the  au^liont^r. 
•erend  cases  already  speciBed,  to  be  very  careful  that  they  do  not 
misbehave  themselves  in  the  discharge  of  their  duty  ;  for  if  they 
do,  they  may  forfeit  this  special  protection.     1   MS.  Sum.  170. 
Fo9i.  S19.  1  EasVs  P.  C.  320. 

In  all  these  cases,  the  party  upon  arraignment  having  pleaded  Trial  and  dia- 
noi  goilty,  the  special  matter  must  be  found ;  whereupon  the  party  charge. 
shall  be  dismissed  without  any  forfeiture,  or  pardon  purchased. 
HaieU  Sum.  38. 

I  have  purposely  avoided  the  word  chancemecUy  in  this  place,  Chancemedlj. 
because  authors  do  not  seem  to  be  agreed  whether  it  is  to  be 
applied  to  homicide  hy  misadventure,  or  to  manslaughter.  Ld.  Cote 
and  Mr.  Hatokins  seem  to  understand  it  of  manslaughter ;  Ld. 
Haie  and  others,  of  homicide  hv  misadventure.  The  original 
meaning  of  the  word  seems  to  favour  the  former  opinion,  as  it 
signifies  a  sudden  or  casual  meddling  or  contention  ;  whereas  homi- 
cide by  misadxyenture  supposeth  no  previous  meddling  or  falling  out. 
But  the  same  author  sometimes  in  different  places  applies  it  to  both 
of  them  promiscuously. 

Homicide  by  misadventure  is  where  a  man  is  doing  a  lawful  What  is  homi- 
act,  without  intent  to  hurt  another,  and  death  casuuly  ensues.  ^^  ^  miaad- 
Hale's  Sum.  31.  1  East,  P.  C.  221.  ^^'*'"'*- 

As  where  a  labourer  being  at  work  with  a  hatchet,  the  head   Cnsesofhomi- 
Eies  off,  and  kills  one  who  stands  by.    Or  where  a  third  person  cide  by  misad- 
whips  a  horse,  on  which  a  m^n  is  riding,  whereupon  he  springs  venture. 
out  and  runs  over  a  child,  and  kills  him  ;  in  which  case  the  rider 
is  guilty  of  homicide  by  misadventure,  and  he  who  gave  the  blow, 
of  manslaughter.     1  Haw.  c.  29.  §  S. 

Bnt  if  a  person  riding  in  the  street  whip  his  horse  to  put  him  jtuter  if  the  act 
into  speed,  and  run  over  a  child  and  kill  nim,  it  is  homicide,  and  ^  impnidaat. 
not  by  misadventure ;  and  if  he  ride  so,  in  a  press  of  people, 
with  intent  to  do  hurt,  and  the  horse  killeth  another,  it  is  murder 
in  the  rider.     1  Hale,  476. 

It  is  not  sufficient  that  the  act  upon  which  death  ensues  be  lawful  Lawful  acts 
and  innocent  in  itself.      It  must  be  done  in  a  proper  manner,  must  be  done 
and  with  due  caution,  to  prevent  mischief.     Fost,  262.  1  East's  ^^^  caution. 
P.  C.  261. 

Thus  parents,  masters,  and  other  persons,  having  authority  in  Correction  in 
Jbro  domestieo,  may  give  reasonable  correction  to  those  under  firo  domatico. 
their  care  :  and  if  death  ensue  from  such  correction,  it  will  be  no 
more  than  accidental  death.    But  if  the  correction  exceed  the 
bounds  of  due  moderation,  either  in  the  measure  of  it,  or  in  the 
instrument  made  use  of  for  that  purpose,  it  will  be  either  murder 
or  manslaughter  according  to  the  circumstances.     If  done  with  a  May  be  mur- 
cudgely  or  other  thing  not  likely  to  kill,  though  improper  for  the  der,  ifexcef. 
purpose  of  correction,  it  will   be  manslaughter;  if  with  a  dan*  *'^^* 
gerons  weapon  likely  to  kill  or  maim,  as  a  pestle  or  great  staff,  it 
will  be  roorder :  due  regard  being  had  in  both  instances  to  the 
age  and  strength  of  the  party.     I  Easfs  P.  C.  261. 
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Grei^f  a  blacksmith,  struck  his  seryant  with  a  bar  of  iron*  byway 
of  correction  for  improper  behaviour,  by  which  he  was  killed;  hekt 
murder.  A  woman  kicked  and  stamped  on  the  belly  of  ber 
child ;  and  ruled  the  same.  Greyt  casCf  KeL  64,  5.  1  Eufi 
P.  C.  261. 

Yet  though  the  correction  exceeds  the  bounds  of  moderation, 
the  court  will  pay  a  tender  regard  to  the  nature  of  the  provocatioo, 
where  the  act  is  manifestly  accompanied  with  a  good  intent,  sod 
the  instrument  not  such  as  must  in  all  probability  occasion  death; 
though  the  party  were  hurried  to  great  excess.  As  was  the  case 
of  a  father  (fVorcesler  Sp.  Ass.  1775),  whose  son  had  freqaentlj 
been  guilty  of  stealing,  complaints  of  which  had  come  to  the  father, 
who  had  often  corrected  him.  At  length  the  son  being  charged 
with  another  thefl,  and  resolutely  denying  it,  though  prored 
against  him,  the  father  in  a  passion  beat  his  son  with  a  rope  by 
way  of  chastisement  for  the  offence,  so  much,  that  he  died.  The 
father  expressed  the  utmost  horror,  and  was  in  the  greatest  afflic- 
tion for  what  he  had  done,  intending  only  to  have  punished  him 
with  such  severity  as  to  have  cured  him  of  his  wickedness.  Hie 
learned  judge  who  tried  the  father  consulted  his  colleagues  ia 
office,  and  the  principal  counsel  on  the  circuit,  who  all  concurred 
in  opinion  that  it  was  only  manslaughter,  and  so  it  was  ruled. 
I  East's  P.  C.  261. 

Accidents  frequently  occur  amongst  persons  following  their 
lawful  occupations,  especially  such  from  whence  danger  may 
probably  arise.  If  they  saw  the  danger,  and  yet  persisted,  without 
sufficient  warning,  it  will  be  murder.  If  the  act  were  such  as  wtt 
likely  to  breed  danger,  and  they  neglected  the  ordinary  cautioos, 
it  will  be  manslaughter  at  least,  on  account  of  such  negligence, 
making  due  allowance  for  the  nature  of  the  occupation,  and  the 
probability  of  the  danger ;  which,  if  very  remote,  and  in  the 
particular  instance  not  reasonably  to  be  expected,  may  reduce  the 
act  to  misadventure.  The  criterion  in  such  cases  is  to  examine 
whether  common  social  duty  would,  under  the  circunastance^ 
have  suggested  a  more  circumspect  conduct. 

For  instance,  in  the  case  of  workmen  throwing  stones  and 
rubbish  from  a  house  in  the  ordinary  course  of  their  business,  bj 
which  a  person  underneath  happens  to  be  killed ;  if  they  deliber- 
ately saw  the  danger,  or  betrayed  any  consciousness  of  it,  froo 
whence  a  general  malignity  of  heart  might  be  inferred,  and  yet 
gave  no  warning,  it  will  be  murder,  on  account  of  the  ^ross  im- 
propriety of  the  act.  If  they  did  not  look  out,  or  not  till  it  was 
too  late,  and  there  was  even  a  small  probability  ofpersons  passing 
by,  it  will  be  manslaughter.  But  if  it  had  been  in  a  retired  plsce, 
where  there  was  no  probability  of  persons  passing  by,  and  none 
had  been  seen  about  the  spot  before,  it  seems  to  be  no  more  than 
accidental  death.  For  though  the  act  itself  might  breed  dangefi 
yet  the  degree  of  caution  requisite  being  only  in  proportion  toio^ 
apparent  necessity  of  it,  and  there  being  no  apparent  call  for  it  "^ 
the  instance  put,  the  rule  applies,  de  non  existentihus  et  non  ap- 
parentibus  eadem  est  ratio.  So  if  any  person  had  been  before  seen 
on  the  spot,  but  due  warning  were  given,  it  will  be  only  mi^d- 
venture.  (HuH's  case,  1664.  Kel.  40.  1  Russ.  535.)  On  the 
other  hand,  in  London  and  other  populous  towns,  at  a  time  or  da/ 
when  the  streets  are  usually  thronged,  it  would  be  manslaughter 
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nocwithttantting  the  ordtnafy  caution  used  on  other  occasions  of 
giving  warning;  for  in  the  hurry  and  noise  of  a  crowded  street  few 
people  bear  the  warning,  or  sufficiently  attend  to  it,  however  loud. 
1  Eas£s  P.  C.  262. 

Again,  a  person  driving  a  carriage  happens  to  kill  another :  if  1°  driving  car- 
he  saw  or  had  timely  notice  of  the  mischief  h'kely  to  ensue,  and  "^K<^ 
yet  wilfully  drove  on,  it  will  be  murder ;  for  the  presumption  of 
malice  arises  from  the  doing  of  a  dangerous  act  intentionally : 
there  is  the  heart  regardless  of  social  duty.  If  he  might  have  seen 
the  danger,  but  did  not  look  before  him,  it  will  be  manslaughter, 
for  want  of  due  circumspection.  But  if  the  accident  happened  in 
such  a  manner  that  no  want  of  due  care  could  be  imputed  to  the 
driver,  it  will  be  accidental  death,  and  he  will  be  excused.  1  Easfs 
P.  C  263. 

Am  vras  driving  a  cart  with  four  horses  in  the  highway  at  White' 
chapel ;  and  he  being  in  the  cart,  and  the  horses  upon  a  trot,  they 
threw  down  a  woman  who  was  going  the  same  way  with  a  burthen 
upon  her  head,  and  killed  her.  Holt  C*  J.,  Tracy  J-»  Baron  Bury^ 
and  the  recorder  Lovely  held  this  to  be  only  misadventure.  But, 
by  Lord  Htdt^  if  it  had  been  in  a  street  where  people  usually  pass, 
this  had  been  manslaughter;  but  it  was  clearly  agreed  that  it 
could  not  be  murder.  O.  B.  Sess.  btfore  M.  T,  17(H,  1  East's 
P.  C.  263. 

It  has  already  been  observed,  that  this  homicide  only  is  when  it  Fetoniow 
happeneth  upon  a  man's  doing  a  lawful  act ;   for  if  the  act  be  intenu 
done  in  the  prosecution  of  a  felonious  intention,  it  will  be  murder. 
1  Rus$,  45*. 

But  it  seems  that  in  cases  of  this  kind  the  guilt  would  rather  Circumstances 
depend  opon  one  or  other  of  these  circumstances,  either  that  the  of  danger, 
act  might  probably  breed  danger,  or  that  it  was  done  with  a  mis- 
cbierous  intent.     1  Russ.  526. 

When  sports  are  unlawful  in  themselves,  or  productive  of  Death  happe»- 
danger,  riot,  or  disorder,  so  as  to  endanger  the  peace,  and  »ng  •*  ttnl*wful 
death  ensue  in  the  pursuit  of  them,  the  party  killing  is  guilty  of  'P^''^ 
manslaughter.  Such  manly  sports  and  exercise  as  tend  to  give 
strength,  activity,  and  skill  in  the  use  of  arms,  and  are  entered 
into  as  private  recreations  amongst  friends,  are  not,  however, 
deemed  unlawful  sports;  but  prize-fighting,  public  boxing  matches, 
or  any  other  sports  of  a  similar  kind,  which  are  exhibited  for  lucre, 
and  tend  to  encourage  idleness  by  drawing  together  a  number  of 
disorderly  people,  have  met  with  a  different  consideration.  For 
in  these  last- mentioned  cases  the  intention  of  the  parties  is  not 
innocent  in  itself,  each  being  careless  of  what  hurt  may  be  given, 
provided  the  promised  reward  or  applause  be  obtained ;  and  meet- 
ings of  this  kind  have  also  a  strong  tendency  in  their  nature  to  a 
breach  of  the  peace.  Therefore,  where  the  prisoner  had  killed  his 
opponent  in  a  boxing  match,  it  was  holden  that  he  was  guilty  of 
manslaughter;  though  he  had  been  challenged  to  fight  by  his 
adversary  for  a  public  trial  of  skill  in  boxing,  and  was  also  urged 
to  engage  by  taunts  ;  and  the  occasion  was  sudden,  &c.  Ward's 
case,  O.  B.  1789,  1  East's  P.  C.  270. ;  and  see  1  Russ.  527.,  and 
the  atttborities  there  cited. 

The  rule  before  laid  down  supposeth  that  the  act,  from  which  ^'O"*  shooting 
death  ensued,  was  malum  in  se.    For  if  it  were  barely  malum  pro-  „n*u2ified  *" 
hibitmrnj  as  shooting  at  game  by  a  person  not  qualified  by  statute  penon! 

VOL.  III.  z 
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law  to  keep  or  use  a  gun  for  that  purpose,  the  case  of  a  person 

80  offending  wiU  fall  under  the  same  rule  as  that  of  a  qualified  num. 

For  the  statutes  prohibiting  the  destruction  of  the  game,  under 

certain  penalties,  will  not  in  a  question  of  this  kind  enbaoce  the 

accident  beyond  its  intrinsic  moment.    Fost.  259L 

If  there  is  «n  Further,  if  there  be  an  evil  intent,  though  that  intent  eztendelb 

intent  to  do        not  to  death,  it  is  murder.     Thus,  if  a  man,  knowing  that  mm 

soiscbief.  people  are  in  the  street,  throw  a  stone  over  a  wall,  intending  only 

to  frighten  them,  or  to  give  them  a  little  hurt,  and  thereupon  one 
is  killed,  this  is  murder ;  for  he  had  an  ill  intent,  though  that  intent 
extended  not  to  death,  and  though  he  knew  not  the  party  slain. 
S  Inst.  57. 

A  gentleman  came  to  town  in  a  chaise,  and  before  he  got  out  of 

it  fired  his  pistols  in  the  street,  which  by  accident  killed  a  wonaa. 

This  was  ruled  manslaughter :  the  act  was  likely  to  breed  danger, 

and  manifestly  improper.  Burtoris  case,  1  Str*  481.  I  EMsfsP^C 

966. 

Heasonable  The  law  does  not  require  the  utmost  caution  that  can  be  used; 

precaution  suf-  Jt  IS  sufficient  that  a  reasonable  precaution,  what  is  usual  and  ordi- 

^cien^  .nary  in  the  like  cases,  be  taken :  such  as  hath  been  found  by  long 

r4Kxperience  in  the  course  of  human  affairs  to  answer  the  end:  for 

r  such  conduct  shews  that  the  party  was  regardful  of  social  duty,  ami 

•:  free  from  any  manner  of  guilt.     FosL  26^.    1  Eeufs  P.  T.  266. 

,  And,  therefore,  upon  that  principle,  Mr.  Justice  Foster  deoies 

j.Rampton*s  case,  Kel.  41.,  to  be  law :  and,  indeed,  theie  is  a  qocre 

put  to  it  in  the  margin  of  the  reporter.     The  prisoner  had  foaDd 

,.a  pistol  in  the  street,  which  he  had  reason   to  believe  was  not 

loaded,  having  tried  it  with  the  rammer,  which  had  gone  down 

.  into  the  muzzle  of  the  pistol ;  the  rammer,  in  fact,  being  too  short 

He  carried  the  pistol  home,  and  his  wife  standing  befsre  him,  be 

-cocked  it  and  touched  the  trigger  ;   on  which  the  pistol  went  o( 

jmd  killed  the  woman.    This  was  ruled  manslaughter.     In  truth, 

the  man  had  used  the  ordinary  precaution,  adapted  to  the  pro- 

.,bability  of  danger  in  such,  cases:  he  had  examined  the  pistol  br 

the  usual  method  of  trial.     And  though  it  was  doubtless  an  idle 

vfrolic,  yet  the  heart  was  free  from  all  sort  of  guilt,  even  thegid^ 

.iof  negligence;  and  therefore  the  act  ought  to  have  been  excused. 

And  the  same  learned  judge  determined  accordingly  in  a  caie 

aomething  similar. 

'Upon  a  Sunday  morning  a  man  and  his  wife  going  to  dine  at  a 
friend's  house  in  the  neighbourliood,  he  carried  his  gun  with  iuoi 
to  divert  himself  on  his  way ;  but  before  dinner  be  discharged  \i 
and  set  jt  up  in  a  private  place  in  his  friend's  house.  After 
dinger  he  went  to  church,  and  in  the  evening  returned  home 
with. his  wife  and  neighbours,  bringing  his  gun  with  him;  which 
was  pjut  into  the  room  where  his  wife  was,  she  having  brought  it 
part  of  the  way.  He,  taking  it  up,  touched  the  trigger,  and  the  guQ 
went  off,  and  killed  his  wife.  It  came  out  in  evidence,  that  wbiw 
the  man  was  at  church,  a  person  belonging  to  tlie  family  priTatetr 
charged  the  gun,  and  went  after  some  game ;  but  before  the  service 
at  church  was  ended,  returned  it  loaded  to  the  place  from  whence 
he  had  taken  it ;  and  where  the  defendant,  who  was  ignorant  ot 
all  that  had  passed,  found  it  to  all  appearance  as  he  had  lefi  it* 
Mr.  Justice  Foster  thought  it  unnecessary  to  inquire  whether  tht; 
man  had  examined  the  gun  before  he  carried  it  home ;  but  being 
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of  opinion  npon  the  whole  evidence  that  he  had  reasonable  grounds 
to  believe  that  it  was  not  loaded,  he  directed  the  jury,  that  if  thej 
were  of  the  same  opinioD,  they  should  acquit  him :  and  he  was 
acQiiitted*     Foii.  965. 

It  is  m  general  role  in  ease  of  all  felonies,  that  wherever  a  man  ComnAuing 
iBlendiog  to  commit  one  felony  happens  to  commit  another,  he  is  ^^  Mtmy 
as  much  guUty  as  if  he  had  intended  the  felony  which  he  actually  ''^>|«>n««ndinir 
ooMuta.    Ii/M;ar89.  §11.  "^     ' 

Bet  m  all  the  eases  above,  if  it  doth  onlv  hurt  a  man  by  such  In  all  such 
an  accident,  it  is  nevertheless  a  trespass ;  and  the  person  hurt  shall  ^*^  '^ »  * 
recover  his  damages :  for  though  the  chance  excuse  from  felony,  ******■■• 
jei  it  excuseth  not  (rom  trespass.     1  Hale^  472. 

This  homicide  is  not  felony ,because  it  is  not  accompanied  with  This  kind  of 
m  felonious  intent,  which  is  necessary  in  every  felony.     1  Haxo.  bomicide  no 

c.sa§ii.  *'*'"y- 

Although  this  homicide  is  not  properly  a  man*s  crime,  but  his  FbrfUture. 
nusfortuae,  yet  because  the  king  nath  lost  his  subject,  and  in  re-  But  see  9  G  4. 
spect  of  the  great  favour  the  law  hath  to  the  life  of  man,  and  to  c.  si.  s.  lo. 
the  end  that  men  should  use  all  care,  diligence,  and  ciroumspec-  wfl^ 
doD,  in  all  they  do,  that  no  hurt  should  come  of  their  actions,  a 
person  convicted  hereof  shall  forfeit  his  goods,  and  shall  not  pre- 
sently be  discharged  of  his  imprisonment,  but  bailed,  that  he  may 
sue  oat  his  pardon,  which  he  shall,  have  out  of  the  chancery  of 
course.     1  Hale,  477*  492. 

Bat  the  practice  now  is  to  direct  an  acquittal,  without  obliging  Now  the  prae- 
the  prisoner,  by  a  special  proceeding,  to  purchase  his  pardon  under  ^^^  ^  ncquiu 
the  slat,  of  Gloucester,  and  no  forfeiture  is  incurred. 

And  now,  by  9G.4.  c.  31.  §10.,  no  punishment  or  forfeiture  9G.4.  c.  si. 
aball  be  incurred  by  any  person  who  shall  kill  another  by  mis-  ^^  punishmcDt 
fortune,  or  in  his  own  defence,  or  in  any  other  manner  without  J^Jk^hmicide 

feioDJ..  i,  not  felonioufc 

ni.  ^mitit»bp  ^Af^tfthntt. 

Id*  treatises  on  homicid6»  the  term  chancemedley  frequently  ChancenHleji 
occurs,  and  it  is  not  always  used  in  one  and  the  same  sense :  the 
beat  explanation  of  it  seems  to  be,  that  it  is  applicableto  such  killing 
as  happens  upon  self-defence  upon  a  sudden  rencounter.     1  Russ. 
543^ 

Homicide  in  a  man's  own  defence  seems  to  be,  where  one,  who  Se  deftitdendo^ ^ 
hath  no  other  possible  means  of  preservine  his  life  from  one  who  what. 
combats  with  him  on  a  sudden  quarrel,  kills  the  person  by  whom 
he  is  reduced  to  sueh  an  inevitable  necessity.     1  Hato,  c,  29.  §  IS. 

And  not  only  he,  who  upon  an  assault  retreats  to  a  wall,  or  some  Cases  oiwitUk" 
such  strait,  beyond  which  he  can  go  no  further  before  he  kills  the  f^^dendo^* 
other,  is  jitdged  by  the  law  to  act  upon  unavoidable  necessity,  but 
also  be,  who  being  assaulted  in  such  a  manner  and  in  such  a  place  • 
that  he  cannot  go  back  without  manifestly  endangering  his  life,  ^ 
kilb  the  other  without  retreating  at  all.     1  //ato.  c.  29.  §  14. 

And  notwithstanding  a  person,  who  retreats  from  an  assa^f  to ) 
the  wally  give  the  other  wounds  in  his  retreat,  yet  if  he  give  him^ 
no  mortal  one  till  he  get  thither,  and  then  kill  him,  he  is  guilty  of^ 
homicide  te  defendendo  only.     1  f/atu.  c.  29.  §  14. 

But  if  the  mortal  wound  were  first  given,  then  it  is  manslaughter. 
Hale  s  Sum.  ^2. 
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And  Hn  officer  who  kills  one  that  resists  him  in  the  execotion 
of  his  office,  and  even  a  private  person  that  Jcills  one  who  felonionsly 
assaults  him  in  the  highway,  may  justify  the  fact  without  ever  giving 
back  at  all.     1  Haxv.  c.29.  §  16. 

But  if  a  person  upon  malice  prepense  strike  another,  and  then 
fly  to  the  wall,  and  there  in  his  own  defence  kill  the  others  this 
is  murder.     Hale's  <Sum.42. 

It  is  said  that,  in  the  case  of  a  sudden  afiray,  all  malice  apart,  it 
matters  not  who  gave  the  first  blow,  if  either  party  endeavour  to 
decline  the  combat  and  retreat  before  a  mortal  wound  be  given. 
1  Russ.  544'. 

But  the  party  killing  cannot  in  any  case  substantiate  his  excuse, 
if  he  kill  his  adversary  even  afler  a  retreat,  unless  there  were  rea- 
sonable ground  to  apprehend  that  he  would  otherwise  have  beeo 
killed  himself.     1  Russ.  ibid. 

The  excuse  of  self-defence  extends  to  the  case  of  master  «id 
servant,  parent  and  child,  husband  and  wife,  killing  an  assailant  ia 
the  necessary  defence  of  each  other.     1  Russ.  5^5. 

It  is  to  be  understood,  however,  that  the  same  excuse  does  not 
extend  to  the  case  of  homicide  in  endeavouring  to  prevent  an 
illegal  entry  into  a  party's  house,  or  in  opposition  to  a  trespass  ^m 
his  property.     1  Russ,  545. 

Hereof  there  can  be  no  accessaries  either  before  or  after  the 
fact,  because  it  is  not  done  with  a  felonious  intent,  but  upon  in- 
evitable necessity.     3  Inst,  56'     See  9  G-  4.  c.  31.  ante^  p.  359. 
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A  blow  struck. 


IV.  a^amlauqfiw:. 

Manslaughter  is  thus  defined:  —  the  unlawful  killing  t>f  another 
without  malice  either  express  or  implied :  which  may  be  either 
voluntarily,  upon  a  sudden  heat ;  or  involuntarily,  but  m  the  com- 
mission of  some  unlawful  act.  ^  Black,  Com,  191.  1  Hale^  466. 
1  Haw.  c.  30.  §  I.  1  East's  P.  C.  218. 

There  is  no  difference  between  murder  and  manslaughter,  but 
that  murder  is  upon  malice  forethought,  and  manslaughter  npoa 
a  sudden  occasion.  As  if  two  meet  together,  and  striving  for  the 
wall,  the  one  kill  the  other,  this  is  manslaughter  and  felony. 
And  so  it  is,  if  they  had  upon  that  sudden  occasion  gone  into  the 
field  and  fought,  and  the  one  had  killed  the  other,  this  had  been 
but  manslaughter,  and  no  murder ;  because  all  that  followed  was 
but  a  continuance  of  the  first  sudden  occasion,  and  the  blood  was 
never  cooled  till  the  blow  was  given.    3  Inst,  55. 

There  can  be  no  accessaries  to  this  offence  before  the  fact, 
because  it  must  be  done  without  premeditation.  1  Haw.  c.  SO.  §  2, 
I  East's  P.  €.218. 

But  there  may  be  accessaries  after  the  fact.     S  Inst.  55. 

It  is  by  no  means,  however,  every  provocation,  however  gro^ 
which  will  reduce  the  offence  of  killing  to  manslaughter;  words  of 
reproach,  insulting  words  or  gestures,  or  trespasses  against  land 
or  goods,  will  not  of  themselves  make  the  killing  to  be  manslaughter 
instead  of  murder,  if  the  offender  make  use  of  a  deadly  weapon,  or 
shew  an  intention  to  kill  or  to  do  some  great  bodily  harm.  I  Russ, 
486. 

l£A.  provoked. by  words,  and  B.  strike  A,  (not  mortally),  and 


Law.j  fpomiciOC  {Mandaughter.)  841 

theo  A,  strike  again,  and  B.  kill  A.^  the  stroke  by  A,  is  a  new 
provocation,  and  it  will  be  manslaughter  onlj.     1  Russ.ibid. 

So»  in  case  of  other  personal  assaults,  if  it  be  resented  imme-  Other  aisMilts. 
diatelj,  and  the  aggressor  killed  in  the  heat  of  blood.    1  Russ.^blm 

Unless  indeed  the  revenge  is  disproportioned  to  the  injury,  and  Outngcoiu 
outrageous  and  barbarous  in  its  nature.     Ibid,  rercDge. 

So,  where  a  man  is  restrained  of  his  personal  liberty.     1  Rust.  imprisoBoieBt. 
4oT» 

So,  where  an  adulterer  has  been  detected  by  the  husband  with  Adulterer  de- 
bts wife.     1  Ross.  488.  tected. 

So,  in  many  other  cases,  provocations  which  were  not  of  any  No  u«e  of 
serious  nature  have  been  allowed  to  extenuate  the  offence,  where  dangerous 
the  party  killing  has  not  acted  with  cruelty,  or  used  dangerous  ^*^«poi>*- 
instruments.     1  Russ*  488.  et  seq. 

Bat  the  plea  of  provocation  will  not  avail  the  party  killing,  if  it  Where  prorocm. 
appears  that  he  sought  for  and  induced  the  provocation,  in  order  <*<>»  is  sought 
to  afford  him  an  opportunity  of  wreaking  his  malice.    1  Russ,^90i  '^''' 

In  cases  of  combat  arising  upon  sudden  quarrel  or  provocation.   Mutual  com- 
and  before  the  parties  have  time  to  cool,  it  will  be  manslaughter  ban. 
only  if  death  ensue,  provided  no  undue  advantage  be  sought  or 
taken  on  either  side.     1  Russ.  495. 

Though  it  is  murder  if  any  one  kill  an  officer  in  the  execution   officer  or 
of  his  duty,  in  endeavouring  to  arrest  such  person,  or  kill  a  private  otlK^r  making 
individual  legally  assisting  such  officer,  or  legally  taking  such  a  lawful  arre»t. 
person  into  custody,  for  the  purpose  of  bringing  him  to  justice ; 
yet  this  protection  extends  to  such  only  as  act  upon  proper  au- 
thority, and  use  their  authority  in  a  proper  manner :  but  if  the 
officer  or  private  person  exceed  his  legal  authority,  it  will  be  no 
longer  murder,  but  manslaughter.     1  Russ,  501,  502. 

So  the  process,  whether  it  be  writ  or  warrant,  must  not  be   Process  must 
defective  in  the  frame  of  it,  and  it  must  issue  in  the  ordinary  he  substantially 
course  of  justice,  from  a  court  or  magistrate  having  jurisdiction. 
I  Russ.  511. 

But  it  is  not  material  that  there  may  have  been  error  or  irregu-   Previous  irre^ 
larity  in  the  proceedings  previous  to  the  issuing  of  the  process,  gularity,  not 
li^i««.5ll.  m^UriBl 

If  the  process,  however,  is  defective  in  the  frame  of  it,  as,  if 
there  is  a  mistake  in  the  name  or  addition  of  the  person  on  whom 
it  is  to  be  executed ;  or  if  the  name  of  the  officer  or  the  party  be 
inserted  without  authority,  and  after  the  issuing  the  process,  this 
will  make  the  crime  no  more  than  manslaughter.     1  Russ.  512. 

On  indictment  against  G.  H.  for  stabbing  /.  S.y  to  prevent  the  Warrant 

lawful  apprehension  of  the  said  G.  //.,  it  appeared  that  /..S.  acted  having  a  blank 

under  a  warrant  to  take  —  //.,  of,  &c.  by  whatsoever  name  he  may  ?^  ^**  ^^'^ 

be  called  or  known,  the  son  of  Samuel  jK,  to  answer,  &c.  on  the  jj,^  pe»on  to 

oath  of  F.  B.y  an  officer  of  the  sheriff  of  fT.,  for  assaulting  him  in  be  apprehended, 

the  execution  of  his  duty,  and  that  G.  H.  stabbed  him  for  attempt-  and  giving  no 

ing  to  take  him  on  that  warrant:  on  case,  twelve  judges  (all  who  '••jon  for  such 

met)  held  the  warrant  ill,  because,  if  it  omitted  the  Christian  name,  <>'»""'«".'  fpd 
, '     ,  J  ,  -1  11.  *L        "ot  furnishing 

U  should  have  assigned  some  reason,  and  have  given  some  other  anydlstinguisL 

distinguishing  particulars  of  G.  H.\  and  his  conviction  was  held  ing  particulars, 

wrong.     M.  T.  1830,  R.  v.  Hood,  MS.  Bayley  B.  S.  C.  1  M.  281.  is  bad. 

Peace-officers,  and  all  other  ministers  of  justice,. are  bound  not  Officers  must 

to  exceed  the  necessity  of  the  case  in  the  execution  of  their  duty.  "?'  *"•  *<>'« 

If,  therefore,  they  proceed  to  extremities,  and  death  ensue,  upon  J^i^JSi^****" 
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A  filigbt  interruption,  or  without  there  being  any  reaBOoable  neces- 
sity, it  will  be  murder,  or  manslaughter,  according^  the  circusD* 
stances  of  the  case  may  vary.     I  &us.  529. 532. 

The  same  principles  apply,  also,  where  the  dealt  9i  a  cbUd  or 
of  an  apprenOce,  &c.  is  occasioned  by  the  undue  correction  of  the 
parent  or  master.     1  Russ.  532. 

Giving  a  child,  whilst  in  the  act  of  being  born,  a  jnortal  wound 
upon  the  head  as  soon  as  the  head  appears,  and  before  the  child 
has  breathed,  will,  if  the  child  is  afterwardis  foom  alive  and  dies 
thereof,  and  there  is  malice,  be  murder.     £•  T,  1832. 

An  unskilful  man,  who  acted  as  midwife,  to  faci^tat^  a  wonumi 
delivery,  broke  the  child's  skull  before  it  had  the  opfkortaiuty  to 
breathe,  and  the  child  died  of  the  wound. immedintely  after  it  wii 
born: — It  was  insisted,  that  as  the  child  was  not  bom  wheothe 
<wound  was  given,  the  prisoner  could  not  be  guilty  of  manslaughter. 
But  BMand  B.  at  the  trial,  and  the  judges  (thirteen)  afterwards, 
held  he  might,  and  conviction  right.  £•  T*  1832,  JSL.  v.  Senior^ 
MS^BavUn/B.    S.C.I  ^.346. 

Bv  9  G.4.  c.  31.  §  9.,  every  person  convicted  of  manslangbtg 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  traosported 
«Ji>eyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  yeuh 
or  tjO  be  imprisoned,  with  or  without  hard  labour,  in  the  cooffloo 
gaol  or  house  of  .correction  for  any  term  not  e^cefidxog  four  yein, 
or  to  pay  such  fine  as  the  court  shall  award. 

R^w, Robert  Chatbum^  R.y.  Thomas Rushworth*  These prisooen 
were  tried  before  BoUand  B.,  the  former  at  Yori^  the  latter  at 
Applebtft  Sum.  Ass.  1833,  on  indictments  for  murder,  and  were 
each  convicted  of  manslaughter;  and  when  sentence  of  transport- 
ation for  life  was  about  to  be  passed,  it  .was  objected,  that  ai  the 
indictment  did  not  conclude  contr.  form,  stat.,  such  seoteoce 
could  not  he  passed:— The  learned  judge  thought  it  uuoeces* 
sary  to  qpnclude  contr.  fom.  stat.,  where  the  offence  was  not 
created  by  statute,  but  only  the  punishment  increased  {%Hnc* 
8th  edit.  477.  1  Vent.  13.  Thomas  Burgen's  case,  2  Haltj  191.);  and 
passed  sentence  of  transportation  in  each  case,  but  took  the 
opinion  of  the'  judges,  who  were  unanimously  of  opinion  that  be 
vas  right.    M.  T.  1833.  MS. 

Murder,  what.        Murder  is,  when  a  man  of  sound  memory,  and  of  the  age  of 

discretic^ij^unlawfully  killeth  any  person  under  the  kbg's petcei 
with  malfce  forethought,  either  expressed  by  the  party,  or  implied 
by  law,  so  that  the  party  wounded  or  hurt  die  of  the  voooa  or 
hurt,  within  a  year  and  a  day.     3  Insit.  47. 

By  malice  expressed,  is  meant  a  deliberate  intention  of  doiog  107 
bodily  harm  to  another,  whereunto  by  law  a  person  is  not  author- 
ised.    1  HalCf  451. 

And  the  evidences  of  such  a  malice  must  arise  from  eitenw 
circumstances,  discovering  that  inward  intention ;  as  lyiof^  in  ^"^ 
menacings  antecedent,  former  grudges,  deliberate  eompassings^and 
the  like,  which  are  various,  accordmg  to  variety  of  circumstsncec. 
1  HaU*s  Sum.  51. 

Malice  inudied  is  in  several  cases ;  as  when  one  voluntarily  kills 
another  without  any  provocation ;  for  in  this  case  the  Um  f^ 
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sanies  it  to  be  malicious,  and  that  he  is  a  public  enemy  of  mankind. 
1  Haley  455,  456. 

Poisoning  also  implies  malice,  because  it  is  an  act  of  deliberation^ 
1  Haie,  455. 

Also  when  an  officer  is  killed  in  the  execution  of  his  office,  it  is 
inarder,  and  the  law  implies  malice«     1  Hahf  457 • 

Also  where  a  prisoner  dies  by  duress  of  the  gaoler,  the  law  im« 
plies  malice,  by  reason  of  the  cruelty.     3  InsL  52. 

And  in  general,  any  formed  design  of  doing  mischief  may  be  Molict  pre* 
called  malice,  and  therefore  not  such  killing  only  as  proceeds,  from  l^ott. 
premeditated  hatred  or  revenge  against  the  person  killed,  but  alsa 
m  many  other  cases,  such  as  is  accompanied  with  those  circum^ 
stances  that  shew  the  heart  to  be  perversely  wicked,  is  adjudged 
to  be  of  malice  prtpauBf  and,  consequently,  murder.  2Iiaxo, 
c.SU  n^-  2Sir.7e6. 

For  when  the  law  makes  use  of  the  term  malice  afortthoughUfiM  Malice  sl^rr- 
descriptive  of  the  crime  of  murder,  it  is  not  to  be  understood  in.  ^^K^gl*^ 
that  narrow  restrained  sense  to  which  the  modem  use  of  the  word 
malice  is  apt  to  lead  one,  a  principle  of  malevolence  to  particular$  i- 
for  the  law  by  the  term  malice  {maliiia)  in  this  instance  meaneth„ 
that  the  fact  hath  been  attended  with  such  circumstances  as  are 
the  ordinary  symptoms  of  a  wicked  heart,  regardless  of  socjal  duty, 
and  fatally  bent  upon  mischief.     Fost»  256y  257* 

And  wherever  it  appears  that  a  man  killed  another,  it  shall  be 
intended  primdjacie  that  he  did  it  maliciously,  unless  he  can  make 
out  the  contrary,  by  shewing  that  he  did  it  on  a  sudden  provoca- 
tion,  or  the  like*.    1  Haw.  c.  31.  ^  92. 

Also,  wherever  a  person  io  cool  blood,  by  way  of  revenge,  beats  Beating  a  par- 
another  in  such  a  manner  that  he  afterwards  dies  thereof,  he  is  f?°Jr^^ 
guilty  of  murder,  however  unwilling  he  might  have  been  to  have  ^^^^'^ 
^ooe  so  far.     1  /too.  c.  31.  §  38. 

If  A  procures  B.,  an  idiot  or  lunatiCf  to  kill  C,  A,  is  guilty  of  ^^'^S  ^ 
the  murder  as  principal,  and  B»  is  merely  an  instrument.    So  ^^V'    "^ 
if  A^  lay  a  trap  or  pitfall  for  B,^  whereby  B,  is  killed,  A.  is  guilty         * 
of  the  murder  as  a  principal  in  the  first  degree,  the  trap  or  pitfall 
being  only  the  instrument  of  death.     1  Russ.  423. 

Murder  may  be  committed  upon  any  person  within,  the  kiji)g's  Killing  an  nltan 
peace:  therefore,  to  kill  an  alien  enemy  within  the  kingdom,  ttn<-  «>««j» outlaw, 
less  it  be  in  the  heat  and  actual  exercise  of  war,  or  to  kili  a  Jew, 
an  outlaw,  one  attainted  of  felony,  or  one  in  a  premunire^  is  as  much 
murder  as  to  kill  the  most  regufar-born  Englishman.    1  Russ.  4^ 

The  killing  may  be  effected  by  poisoning,  striking,  starving^  It  must  be  by 
drowning,  and  a  thousand  other  modes  by  which  life  may  be  ex-  'f^^^*'*"^  *** 
tinguished  ;  but  there  must  be  some  external  violence  or  corporal  ^         ^* 
damage :  and,  therefore,  where  the  mind  is  so  affected  by  strong 
impressions,  or  by  harsh  and  unkind  usage,  that  either  sudden 
death  ensues,  or  some  mortal  disease  is  contracted,  the  killing  is 
not  such  as  the  law  can  notice.     1  Ru$s,  425. 

If  a  man,  however,  does  an  act  which  is  likely  to  lead  to  death,  Acu  from 
and  of  which  death  is  actually  the  consequence,  such  killing  may  which  death 
be  murder,  although  no  stroke  be  struck  by  himself,  and  no  Killing  proceeds, 
may  have  been  primarily  intended  :  as  where  a  person  carried  his 
sick  father,  against  his  will,  in  a  severe  season  from  one  town  to 
another,  by  reason  whereof  he  died ;  and  where  a  harlot,  being 
delivered  of  a  child|  left  it  in  an  orchard  covered  only  with  leaves, 

z  4 
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in  which  condition  it  was  killed  by  a  kite ;  in  these  and  similar 
cases  it  was  considered  that  the  acts  so  done,  wilfully  mui  de* 
liberately,  were  of  malice  prepense.  1  Russ.  425. 
By  negligence  Wherever  there  is  found  to  be  actual  malice,  or  a  wilful  dispoa- 
and  harsh  usage  tion  to  injure  another,  or  an  obstinate  perseverance  in  doiog  an 
towards  an  ap-  ^^^  necessarily  attended  with  danger,  without  regard  to  the  conse- 
prentice.  quences,  as  if  a  master,  by  premeditated  negligence,  or  harsli 

usage,   cause   the   death  of  his  apprentice^  it  will  be  murder. 
1  Rum.  426.   See  R.  r.  Friend,  C.  C.  R.  20. 

Thus,  where  the  prisoner,  upon  his  apprentice  returning  to  him 
from  Bridewellj  whither  he  had  been  sent  for  misbehavioar,  in  a 
lousy  and  distempered  condition,  did  not  take  that  care  of  him 
which  his  situation  required,  and  which  he  might  have  done;  Dot 
having  suffered  him  to  be  in  a  bed  on  account  of  the  verroiai  but 
having  made  him  lie  on  the  boards  for  some  time  without  covering, 
and  without  common  medical  care ;  and  the  death  of  the  apprentice, 
in  the  opinion  of  the  medical  persons  who  were  examioed,  was 
most  probably  occasioned  by  his  ill  treatment  in  J^ru/noe/Aandthe 
want  of  care  when  he  went  home,  and  the  medical  persons  inclined 
to  think  that,  if  he  had  been  properly  treated  when  he  came  home, 
he  might  have  recovered  ;  the  court,  under  these  circumstances, 
afid  others  in  favour  of  the  prisoner,  left  it  to  the  jury  to  consider, 
whether  the  death  of  the  apprentice  was  occasioned  by  the  ill- 
treatment  he  received  from  his  master  afler  returning  from  Bride' 
toellt  and  whether  that  ill-treatment  amounted  to  evidence  of 
malice ;  in  which  case  they  were  to  find  him  guilty  of  murder. 
The  prisoner  was  found  guilty  of  manslaughter.  Sdf*s  caUy 
1  Easfs  P.  C.  226. 
Death  of  R*  Y-  Squire  and  his  tnife^  Stafford  Lent  Assizes,  1799,  cor, 

apprentice  Lat^rfince  J.  MS.     llie  prisoner  Charles  Squire*  and  Hannah,  bis 

through  cruel  wife,  were  indicted  at  Stafford  Lent  Assizes^  1799,  for  the  murder 
""*f*^»  foS*  ^^  ^^  Joseph  Green,  a  parish  apprentice,  bound  to  the  prisoner 
proper  food,        Charles.    It  was  proved  that  both  the  prisoners  had  treated  the 

apprentice  in  a  most  cruel  and  barbarous  manner  for  a  consider- 
able length  of  time,  by  tying  a  cord  round  his  middle  when  naked, 
and  taking  him  to  a  brook,  and  drawing  him  by  the  rope  up  and 
down  the  brook  over-head  ;  by  beating  him  naked  with  a  tvisted 
cord ;  by  throwing  flashes  and  sparks  of  fire  from  red-hot  iron 
rods  upon  him  when  only  in  his  shirt ;  by  beating  him  with  a  red- 
hot  iron  rod  and  burning  him ;  by  repeated  beatings  with  B&i 
hammers,  and  sharp  instruments,  and  with  rods  and  fists,  so  that 
he  was  seldom  without  burns,  cuts,  wounds,  and  black  eyes;  bj 
suspending  him  naked  by  a  cord  round  his  middle  to  a  beam  on 
the  top  of  the  shop,  with  one  leg  tied  to  the  other  thigh,  and  the 
great  toe  of  the  other  just  touching  the  ground,  and  his  hands 
buckled  behind ;  by  suspending  him  by  the  heels  by  a  cord  tied 
round  his  ancles  up  to  the  beam,  and  hanging  with  his  head 
towards  the  ground,  but  not  touching  it,  and  his  hands  tied  behind 
him,  so  that  he  was  black  in  the  face,  and  blood  gushed  out  at  his 
mouth  ;  and  leaving  him  in  the  ahop  in  that  situation  and  ^^}^ 
the  door,  so  that  he  was  speechless,  and  must  inevitably  have  died) 
if  a  boy  who  passed  by  had  not  got  the  key,  and  gone  into  toe 
shop  and  cut  him  down ;  by  tying  him  and  placing  him  on  his 
naked  back  upon  the  floor  in  a  small  room  all  night,  and  other  acU 
of  inhuman  barbarity  ;  and;  lastly,  by  not  giving  him  sufficient  food 
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and  nourishment.    The  surgeon,  who  had  examined  the  hoy,  and 
had  seen  him  hefore,  deposed,  that  in  his  judgment  the  boy  died 
from   debility  and   for   want   of  proper  food  and  nourishment, 
and  not  froai  the  wounds,  &c.  which  he  had  received  ;  and  while 
the  learned  judge  was  proceeding  to  examine  the  surgeon  whe- 
ther in  his  judgment  the  series  of  cruel  usage  the  boy  had  received 
might  not  have  so  far  broken  his  constitution  as  to  promote  the 
debility,  and  co-operate,  along  with  the  want  of  proper  food  and 
nourishment,  to  bring  on  his  death,  the  surgeon  was  seized  with  a 
fainting  fit,  and  was  obliged  to  be  taken  out  of  court,  and  could 
not  afterwards  attend.     Mr.  J.  Latorence  called  up  Williams  Serjt. 
and  RydeTf  who  were  of  counsel  for  the  prosecution,  and  stated  his 
doubts,  that,  as  it  did  not  appear  from  the  evidence  of  the  surgeon 
that  the  death  was  occasioned  by  those  acts  of  violence  in  which 
the  wife  was  proved  to  have  been  as  active  as  her  husband,  but, 
on  the  contrary,  the  death  was  not  occasioned  by  them,  and  as 
unfortunately  there  was  no  evidence  on  the  point  the  learned 
judge  was  inquiring  into,  by  the  accident  that  happened  to  the 
surgeon,  the  case  was  short  as  to  the  wife :  Jbr  she  being  ike 
servant  of  her  husband^  and^  therefore^  it  not  being  her  duty  to  pro* 
ydde  the  apprentice  Moith  sufficient  Jbod  and  nourishment^  the  toas  not 
guiUy  of  any  breach  of  duty  in  not  providing  him  therewith.     If, 
indeed,  the  husband  had  allowed  her  sufficient  food  for  the  appren^ 
ticCf  and  she  nil/uUy  toithheld  it  Jrom  him^  then  she  toould  be 
guilty.  (Mrs.  Ridley's  case,  2  Camp.  650. ;  and  see  tit.  9pptmticr.) 
But  here  the  fact  was  otherwise,  and,  therefore,  though  fit  Jbro 
conscientiiB  she  i&  equally  guilty  with  her  husband,  yet,  in  point 
of  law,  she  cannot  be  said  to  be  guilty  of  not  providing  the 
apprentice  with  sufficient  food  and  nourishment.     Williams  Serjt. 
thereupon  asked  the  judge,  what  he  should  have  done  if  no  sur- 
geon  had  examined  the  body  of  the  boy  ?     To  which  he  answered, 
that  in  such  case  he  must  have  left  it  to  the  jury  in  the  best 
manner  he  could :  but  here,  a  surgeon  having  examined  the  body, 
and  given  his  opinion  of  the  cause  of  the  death,  which  went  to 
negative  that  it  proceeded  from  the  wounds,  &c,  he  could  not 
leave  it  to  the  jury,  and,  indeed,  had  nothing  to  leave.     That  if 
any  physician  or  surgeon  were  present  who  had  heard  the  trial,  he 
might  be  examined  as  to  the  point  intended  to  be  inquired  into ; 
but  upon  inquiry  no  such  person  being  present,  the  learned  judge 
delivered  his  opinion  to  the  jury  as  before  stated  respecting  the 
wife ;  and  they  accordingly  acquitted  her,  and  found  the  husband 
guilty.     S.  C.  1  Russ.  16.  426. 

N.  B.  He  was  executed  at  Stafford^  on  Monday^  the  1st  of  AprU^ 

1799. 

And  it  seems  to  be  agreed,  that  no  breach  of  a  man's  word  or  No  affront  will 
promise,  no  trespass  either  to  lands  or  goods,  no  affront  by  bare  justify  murder, 
words  or  gestures,  however  false  or  malicious  it  may  be,  and  ag- 
gravated with  the  most  provoking  circumstances,  will  excuse  him 
from  being  guilty  of  murder,  who  is  so  far  transported  thereby  as 
immediately  to  attack  the  person  who  offends  him  in  such  a  manner 
as  manifestly  endangers  his  life,  without  giving  him  time  to  put 
himself  upon  his  guard,  if  he  kills  him  in  pursuance  of  such  an 
assault,  whether  the  person  slain  did  at  all  nght  in  his  defence  or 
not.     1  Hav).  c.  31.  $  S3. 
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If  be  have  do  particolar  notice  that  it  did  any  snch  thing  before, 
yet  if  it  lAjerm  ntUuxte^  as  a  lioo,  a  bear,  a  wolf,  yea,  an  ape  or  a 
raookey,  if  it  get  loose  and  do  harm  to  any  person,  the  owner  is 
liable  to  an  action  for  the  damage. 

If  he  hare  notice  of  the  quality  of  any  such  his  beast,  and  use 
all  due  diligence  to  keep  him  up,  and  yet  he  breaks  loose  and 
kills  a  man,  this  is  no  felony  in  the  owner,  but  the  beast  is  a  deo- 
dand. 

But  if  he  did  not  use  that  due  diligence,  but  through  negli«  May  be  mtn- 
^ence  the  beast  goes  abroad,  after  warning  or  notice  of  his  con-  •laughter; 
dition,  and  kill  a  man,  he  thinks  it  is  manslaughter  in  the  owner. 

But  if  he  did  purposely  let  him  loose  or  wander  id>road,  with  or  muider. 
design  to  do  mischief;  nay,  though  it  were  with  design  only  to 
iright  people  and  make  sport,  and  it  kills  a  man,  it  is  murder  in 
the  owner.     1  Hale^  431. 

They  that  are  present  when  any  roan  is  slain,  and  do  not  their  Penonspment 
best  endeavour  to  apprehend  the  munlerer  or  manslayer,  shall  be  ^''^  murder 
fined  and  imprisoned.     3  InsU  53.  "  «w>nMtt«L 

If  a  murder  be  committed  in  the  day*time  in  a  town  not  inclosed,  Escape, 
and  the  murderer  escape,  the  township  shall  be  amerced :  but  if 
inclosed,  whether  the  murder  be  in  the  night  or  day,  the  town 
shall  be  amerced.     3  Inft.  53. 

By  9  G.  4.  c.  31.  $  7.,  it  is  enacted,  '*  that  if  any  of  his  majesty's  ^  9'.^'  ^*  ^}' 
subjects  shall  be  charged  in  England  with  any  murder  or  man*  ^"*'»1>  subjecu 
slaughter,  or  with  being  accessary  before  the  fact  to  any  murder,  iIJ*En  i*"^ 
or  after  the  fact  to  any  murder  or  manslaughter,  the  same  being  for  murder  or 
respecuvely  committed  on  land  out  of  the  united  kingdom,  whe-  manikughter 
ther  within  the  king's  dominions  or  without,  it  shall  be  lawful  for  committed 
any  justice  of  the  peace  of  the  county  or  place  where  the  person  ^^^^^ 
so  charged  shall  be,  to  take  cognizance  of  the  offence  so  charged, 
and  to  proceed  therein  as  if  the  same  had  been  committed  within 
the   limits  of  his  ordinary  jurisdiction ;   and   if  any  person  so 
charged  shall  be  committed  u>r  trial,  or  admitted  to  bail  to  answer 
such  charge,  a  commission  of  oyer  and  terminer  under  the  great 
seal  shall  be  directed  to  such  persons,  and  into  such  county  or 
place  as    shall   be   appointed  by   the  lord  chancellor,   or  lord 
keeper,  or  lords  commissioners  of  the  great  seal,  for  the  speedy 
trial  of  any  such  offender ;  and  such  persons  shall  have  full  power 
to  inquire  of,  hear,  and  determine  all  such  offences  within  the 
county  or  place  limited  in  their  commission,  by  such  good  and 
lawful  men  of  the  said  county  or  place,  as  shall  be  returned  before 
them  for  that  purpose,  in  the  same  manner  as  if  the  offences  had 
been  actually  committed  in  the  said  county  or  place :  Provided  ^vmso. 
always,  that  if  any  peers  of  the  realm,  or  persons  entitled  to  the 
privilege  of  peerage,  shall  be  indicted  of  any  such  offences  by 
virtue  of  any  commission  to  be  granted  as  aforesaid,  they  shall  be 
tried  by  their  peers  in  the  manner  heretofore  used  :  Provided  also, 
that  nothing  herein  contained  shall  prevent  any  person  from  being 
tried  in  any  place  out  of  this  kingdom  for  any  murder  or  man- 
slaughter committed  out  of  this  kingdom,  in  the  same  manner  as 
such  person  might  have  been  tried  before  the  passing  of  this  act." 

By   $  8.,  where  any  person,  being  feloniously  stricken,  poi-  Fhmrion  for 
soned,  or  otherwise   hurt  upon  the  sea,  or  at  any  place  out  of  *^  ^"^  ^ 
En^nd,  shall  die  of  such  stroke,  poisoning,  or  hurt  in  England;  """^*hter 
or  being  feloniously  stricken,  poisoned,  or  otherwise  hurt  at  any  where*the  death 
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By  §  14.,  if  any  woman  shall  be  deliyeredofa  child,  and  shall  by 
secret  burying  or  otherwise  disposing  of  the  dead  body  of  the  said 
child,  endeavour  to  conceal  the  body  thereof,  every  such  offimder 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
two  years ;  and  it  shall  not  be  necessary  to  prove  whether  the 
child  died  before,  at,  or  after  its  birth  :  Provided  always,  that  if 
any  woman  tried  for  the  murder  of  her  child  shall  be  acquitted 
thereof,  it  shall  be  lawful  for  the  jury,  by  whose  verdict  she  shall 
be  acquitted,  to  6nd»  in  case  it  shall  so  appear  in  evidence,  that 
she  was  delivered  of  a  child,  and  that  she  did,  by  secret  baryiog 
or  otherwise  disposing  of  the  dead  body  of  such  child*  endeavour 
to  conceal  the  birth  thereof;  and  thereupon  the  court  may  pass 
such  sentence  as  if  she  had  been  convicted  upon  an  indictmefitfor 
the  concealment  of  the  birth. 

In  cases  of  concealment,  under  43  G.  3.  c.  5S.f  it  has  beearaH 
that  the  woman  might  be  found  guilty,  although  she  had  made  the 
birth  known  to  an  accomplice.  Jf2.  v.  CornwtUl,  C  C.  R^  S36. 
1  Russ.  476. 

In  a  case  under  9  G.  3.  c.  31.  §  14m  it  appeared  that  the  pri- 
soner was  delivered  in  a  privy ;  that  the  child  dropped  from  her 
there  into  the  soil,  and  that  there  she  lefl  it.  On  an  indictmeat 
for  endeavouring  to  conceal  the  birth,  by  disposing  of  the  body  in 
a  certain  privy,  the  jury  thought  she  went  into  the  privy  fw  the 
purpose  of  being  delivered  there,  and  for  the  purpose  thereby 
of  concealing  the  birth.  On  case,  the  judges  thought,  upon  the 
wording  of  the  act,  it  was  necessary  something  should  be  done 
by  the  prisoner  after  the  birth,  to  bring  the  case  within  the  act, 
and  pardon  recommended.  M.  T.  1829,  R.  v.  Wilkinsonj  MS, 
Bayiet/  B. 

if  a  man  give  another  a  stroke,  not  in  itself  so  mortal  but  that 
with  good  care  he  might  be  cured,  yet  if  the  party  die  of  this 
wound  within  the  year  and  day,  it  is  murder,  or  other  homicide, 
as  the  case  may  be.  But  if  it  clearly  appears  that  the  wound  was 
not  mortal,  but  that  the  death  of  the  party  was  caused  bj  ill 
applications  of  himself  or  those  about  him  of  unwholesome  salves 
or  medicines,  and  not  by  the  wound  or  hurt,  it  seems  that  this  is 
no  species  of  homicide.     1  Russ,  428. 

So  it  was  resolved,  that  if  one  gives  wounds  to  another,  who 
neglects  the  cure  of  them,  or  is  disorderly,  and  doth  not  keep 
that  rule  which  a  person  wounded  should  do,  yet  if  he  die,  it  >> 
murder  or  manslaughter^  according  to  the  circumstances.  1  Rf^' 
429. 

It  seems  agreed,  that  where  one  counsels  a  woman  to  kill  her 
child  when  it  shall  be  born,  who  afterwards  doth  kill  it  in  pur- 
suance of  such  advice,  he  is  an  accessary  to  the  murder.  1  Hi«B' 
C.31.  }  17. 

He  who  kills  another  upon  his  desire  or  command  is,  in  the 
judgment  of  the  law,  as  much  a  murderer  as  if  he  had  done  it 
merely  of  his  own  head.  1  Haw*  c.  27-  §  6.  Saw^^s  case,  0.  B* 
1815.  S.  P.  1  i2ti^«.424. 

Ld.  Hale  says,  if  a  man  have  a  beast,  as  a  bull,  cow,  horse,  or 
dog,  used  to  hurt  people,  and  he  hath  notice  thereof,  and  it  doth 
any  body  hurt,  he  is  chargeable  with  an  action  for  it. 
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IF  he  have  no  pardcalar  notice  that  it  did  any  such  thing  before, 
yet  if  it  is  yer€B  naiurof,  as  a  lion,  a  bear,  a  wolf,  yea,  an  ape  or  a 
iBOokey,  if  it  get  loose  and  do  harm  to  any  person,  the  owner  is 
liable  to  an  action  for  the  damage. 

If  he  bare  notice  of  the  quality  of  any  such  his  beast,  and  use 
all  dae  diligence  to  keep  him  up,  and  yet  he  breaks  loose  and 
kills  a  man,  this  is  no  felony  in  tne  owner,  bot  the  beast  is  a  deo- 
dand. 

Bat  if  he  did  not  use  that  due  diligence,  but  through  negli-  M«y  be  man. 
gence  the  beast  goes  abroad,  after  warning  or  notice  or  his  con*  »lAughtcr; 
dition,  and  kill  a  man,  he  thinks  it  is  manslaughter  in  the  owner. 

Bot  if  he  did  purposely  let  him  loose  or  wander  abroad,  with  or  murder. 
design  to  do  mischief;  nay,  though  it  were  with  design  only  to 
fright  people  and  make  sport,  and  it  kills  a  man,  it  is  murder  in 
the  owner.     1  Hale,  431. 

They  that  are  present  when  any  man  is  slain,  and  do  not  their  PerMnspment 
best  endeavour  to  apprehend  the  murderer  or  manslayer,  shall  be  ^^^  murder 
fined  and  imprisoned.     3  Inst.  53-  "  committed. 

If  a  murder  be  committed  in  the  day-time  in  a  town  not  inclosed.  Escape. 
and  the  murderer  escape,  the  township  shall  be  amerced :  but  if 
inclosed,  whether  the  murder  be  in  the  night  or  day,  the  town 
shall  be  amerced.     3  Inst.  53. 

By  9  G.  4.  c.  81.  §  7.,  it  is  enacted,  "  that  if  any  of  his  majesty's  ^  9*.^*  ^'  V' 
subjects  shall  be  charged  in  England  v/ilh  any  murder  or  man-  B"t*jJ>»uJ2«cu 
slaughter,  or  with  being  accessary  before  the  fact  to  any  murder,  ,"*En«|^'?^ 
or  after  the  fact  to  any  murder  or  manslaughter,  the  same  being  for  mmder  or 
respectively  committed  on  land  out  of  the  united  kingdom,  whe-  maniUughter 
ther  within  the  king's  dominions  or  without,  it  shall  be  lawful  for  committed 
any  justice  of  the  peace  of  the  county  or  place  where  the  person  ^^'^'^d. 
so  charged  shall  be,  to  take  cognizance  of  the  offence  so  charged, 
and  to  proceed  therein  as  if  the  same  had  been  committed  within 
the  limits  of  his   ordinary  jurisdiction ;  and   if  any   person  so 
charged  sliall  be  committed  tor  trial,  or  admitted  to  bail  to  answer 
such  charge,  a  commission  of  oyer  and  terminer  under  the  great 
seal  shall  be  directed  to  such  persons,  and  into  such  county  or 
place  as   shall   be  appointed  by   the  lord  chancellor,  or  lord 
keeper,  or  lords  commissioners  of  the  great  seal,  for  the  speedy 
trial  of  any  such  offender ;  and  such  persons  shall  have  full  power 
to  inquire  of,  hear,  and  determine  all  such  offences  within  the 
county  or  place  limited  in  their  commission,  by  such  good  and 
lawful  men  of  the  said  county  or  place,  as  shall  be  returned  before 
them  for  that  purpose,  in  the  same  manner  as  if  the  offences  had 
been  actually  committed  in  the  said  county  or  place :  Provided  ^vmso. 
always,  that  if  any  peers  of  the  realm,  or  persons  entitled  to  the 
privilege  of  peerage,  shall  be  indicted  of  any  such  offences  by 
virtue  of  any  commission  to  be  granted  as  aforesaid,  they  shall  be 
tried  by  their  peers  in  the  manner  heretofore  used  :  Provided  also, 
that  nothing  herein  contained  shall  prevent  any  person  from  being 
tried  in  any  place  out  of  this  kingdom  for  any  murder  or  man- 
slaughter committed  out  of  this  kingdom,  in  the  same  manner  as 
such  person  might  have  been  tried  before  the  passing  of  this  act." 

By   §  8.,  where  any  person,  being   feloniously  stricken,  poi-  Fh>viiionfor 
soned,  or  otherwise  hurt  upon  the  sea,  or  at  any  place  out  of  ^^  ^"*^  ^^'' 
En^ndy  shall  die  of  such  stroke,  poisoning,  or  hurt  in  England  $  ^!^^^^^ 
or  being  feloniously  stricken,  poisoned,  or  otherwise  hurt  at  any  where'the  death 
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place  in  England^  shall  die  of  aoch  stroke,  poisoiiinff,  or  Irart, 
upon  the  sea,  or  at  any  place  out  of  England  g  every  o&noe  con* 
mitted  in  respect  of  any  such  case,  wheuier  the  same  shall  amoont 
to  the  offence  of  murder  or  of  manslaughter,  or  of  being  iccemry 
before  the  fact  to  murder,  or  after  the  fact  to  mnrder  or  mu- 
slaughter,  may  be  dealt  with,  inouired  of^  tried,  detemioed,  aod 
punished  in  the  county  or  place  m  En^and  in  which  such  dettb, 
stroke,  poisoning,  or  hurt  shall  happen,  in^  the  same  manner,  ia 
all  respects,  as  if  such  offence  had  been  wholly  committed  in  tint 
county  or  place.** 

By  §  2^  every  offence  which  before  the  commencement  of  thii 
act  would  have  amounted  to  petit  treason,  shall  be  deemed  to  be 
murder  only,  and  no  greater  ofience ;  and  all  persons  gniltv  in 
respect  thereof,  whether  as  principals  or  asaccessaries, shall  be  dctlt 
with,  indicted,  tried,  and  punished  as  principals  and  accemriei  io 
murder. 

By  §  S.,  **  every  person  convicted  of  murder,  or  of  being  m 
accessary  before  the  fact  to  murder,  diall  suffer  death  as  a  feloo. 
And  every  accessary  after  the  fact  to  murder  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  lets 
for  life,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
four  years." 

§  4«  *'  Every  person  convieted' of  murder  shall  be  executed  ac- 
cording  to  law  on  the  day  next  but  one  after  that  on  which  the 
sentence  shall  be  passed,  unless  the  same  shall  happen  to  be  5v«- 
i/oy,  and  in  that  case  on  the  Monxiay  following ;  and  the  body  of 
every  murderer  shall,  after  execution,  either  be  dissected  or  hong 
in  chains,  as  to  the  court  shall  seem  meet.  And  sentence  ahitt 
be  pronounced  immediately  after  the  conviction  of  every  nrarderer, 
unless  the  court  shall  see  reasonable  cause  for  postponing  the 
same ;  and  such  sentence  shall  express  not  only  toe  usual  jodg* 
ment  of  death,  btit  also  the  time  hereby  appointed  for  the  execu* 
tion  thereof,  and  that  the  body  of  the  offender  ahall  be(tf)  dis- 
sected or  hung  in  chains,  whichsoever  of  the  two  the  eourt  shall 
order :  Provided  always,  that  after  such  sentence  shall  hate  heeo 
pronounced,  it  shall  be  lawful  for  the  eourt  or  judge  to  stay 
the  execution  thereof,  if  such  court  or  judge  shall  so  think 
fit.- 

§  5.  **  Whenever  dissection  shall  be  ordered  by  such  sentence, 
the  body  of  the  murderer,  if  executed  in  the  county  of  MidMnex 
or  city  of  London^  shall  be  immediately  conveyed  by  the  aheriff 
or  sheriffs,  or  his  or  their  officers,  to  the  hall  of  the  sargeoni 
company,  or  to  such  other  place  as  the  said  company  ihalJ  ap- 
point, and  shall  be  delivered  to  such  person  as  the  said  cooapBoy 
shall  appoint,  for  the  purpose  of  being  dissected ;  and  the  body  <» 
the  murderer,  if  executed  elsewhere,  shall  in  like  manner  be 
delivered  to  such  surgeon  as  the  court  or  judge  shall  direct,  w 
the  same  purpose.  '* 

§  6.  **  Every  person  convicted  of  murder  shall,  after  jadgnent, 
be  confined  in  some  safe  place  within  the  prison,  apart  from  all 
other  prisoners,  and  shall  be  fed  with  bread  and  water  only,  aod 
with  no  other  food  or  liquor,  except  in  case  of  receiving  the  sacra* 


(a)  But  see  infra. 
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Mcnt,  or  in  case  of  anj  sickncw  or  wound,  in  which  caM  the 
surgeon  of  the  prison  may  order  other  necessaries  to  be  adminis- 
lered ;  and  no  person  but  the  gaoler  and  his  servants,  and  the 
chaplain  and  surgeon  of  the  prison,  shall  hare  access  to  any  sach 
convict*  without  the  permission  in  writing  of  the  court  or  judse 
before  whom  such  convict  shall  have  been  tried,  or  of  the  sheriff 
or  his  deputy:  Provided  always,  that  in  case  the  court  or  judge 
skall  thinli  fit  to  respite  the  execution  of  such  convict,  such  court 
or  judge  may,  by  a  licence  in  writing,  relax,  during  the  period  of 
the  respite,  idl  or  any  of  the  restraints  or  regulations  herein-before 
directed  to  be  observed." 

By  2 dr 3  IF.  4.  c.^5.  (for  regulating  schools  of  anatomy)  (  16^  8&sW.4.c.75. 
so  much  of  9  G* 4.  c.  SI.  §4.  as  relates  to  the  dissection  of  the  Pj?*^^**^ 
bodies  of  persons  convicted  of  murder  is  repealed,  and  it  is  en*  nm^^ercn 
acted,  that  in  every  case  of  conviction  for  murder,  the  court  shall  aboliibcd* 
direct  the  prisoner  either  to  be  hung  in  chains,  or  to  be  buried 
within  the  precincts  of  the  prison,  as  to  the  court  shall  seem  meet, 
and  that  the  sentence  to  be  pronounced  shall  express  that  the  body 
of  such  prisoner  shall  be  hung  in  chains,  or  buried  within  the 
precincts   of  the  prison,  whichever  of  the  two  the  court  shall 
order. 

By4&5W.^.c 26., reciting 9 G. 4.  c. 31  •,  and  2 & S  ^. 4. c. 75.,  4&5W. 4. c.86. 
so  much  of  said  acts  respectively  as  authorises  or  provides,  that   Hanging  in 
in  cases  of  conviction  for  murder,  the  court  may  direct  the  body  chains  of  mur- 
of  the  prisoner  to  be  hung  in  chains,  is  repealed.  kbnL 

At  a  meeting  of  the  judges  in  June  1752  to  consider  of  this 
law,  in  the  case  of  Swan  and  Jeffery9y  1  East's  P*  C.  373.,  they 
agreed  that  this  should  be  the  sentence  or  judgment :  — **  That  you  Form  of  ten- 
he  taken Jrom  hence  to  the  prison  from  ishence  you  came%  and  that  t^Q*^ 
you  he  taken  Jrom  thence  on  the     -  day  of  instant 

(or,  next)  to  the  place  qfexecutionf  and  that  you  be  there  hanged  by 
the  neck  till  your  body  be  dead;  and  that  your  body  when  dead  be 
taken  i/onm,  and  be  dissected  and  anatomised :  "  but  see  2  &  3  fF.  4. 
c  75.  §16.  mora. 

WilUam  fVyatt  was  convicted  before  Chambre  J.  at  Cornwall  J^%f^^^ 
Lent  Assizes  1812,  upon  an  indictment  for  murder^  The  day  of  fn^'j^  w^Sme 
the  week  on  which  the  trial  took  place  was  Thursday,  but  by  mis-  ^f  execution, 
take  it  was  supposed  to  be  Friday^  and  in  passing  sentence  the  ex- 
ecution was  directed  to  be  on  the  following  Monday  instead  of 
Saturday.  Immediately  afler  sentence,  the  court  was  adjourned 
till  the  next  morning,  without  the  intervention  qfany  other  business^ 
and  the  error  being  discovered  soon  afler  the  adjournment,  the 
prisoner  was  directed  to  be  brought  up  at  the  sitting  of  the  court 
in  the  morning,  which  was  accordingly  done,  and  the  sentence  was 
given,  before  any  otlier  business  was  entered  upon,  to  be  executed 
on  the  Saturday,  An  order  was  then  made,  pursuant  to  the  au- 
thority given  by  the  4th  and  7th  sections  of  stat.  25  G,  2.  c.  37., 
to  stay  the  execution  and  relax  the  restraints  imposed  by  the 
act,  in  order  to  take  the  opinion  of  the  judges  upon  the  following 
questions :  — 

1st.  Whether  the  statute,  so  far  as  it  requires  the  time  of  the 
execution  to  be  expressed  in  pronouncing  the  sentence,  is  not  to 
be  considered  as  directory  ovAy,  without  invalidating  the  judgment 
when  omitted,  or  preventing  the  entry  of  the  proper  judgment  on 
record  specifying  the  time  of  the  execution  ? 
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2d.  Whether,  Bupposiog  the  specification  of  time  to  be  a  necet- 
sary  act  in  pronouncing  8entence«  the  error  was  not  l^ally  cor- 
rected by  what  was  done  in  open  court  the  next  morning,  the 
court  not  having  proceeded  to  any  other  business  whatever  in  the 
intermediate  time  ? 

The  judges,  on  conference,  held  that  the  stat*  25  G.  2.  c.  37.(4) 
is  directory  only  so  far  as  it  requires  the  time  of  the  executioo  to 
be  expressed  in  pronouncing  the  sentence,  and  therefore  the  error 
in  this  case  was  rightly  and  legally  corrected  by  the  proceedings 
on  the  following  mornmg,  no  other  business  having  intervened  be- 
tween the  conviction  and  pronouncing  sentence*  The  prisoner 
was  accordingly  executed.     C.  C»  i2«230. 

And  by  stat.  25  G.  2.  c.  37.  §  10.,  if  afler  execution  any  penoo 
shall  by  force  rescue  or  attempt  to  rescue  the  body,  he  shall  be 
guilty  of  felony,  and  transported  for  seven  years. 

By  Stat.  22  G.  2.  c.  S3,  art.  28.»  all  murders  committed  by  any 
person  in  the  fleet  shall  be  punished  with  death,  by  the  seoteoc« 
of  a  court-martial. 


Felo  de  t€» 


Year  and  day. 


Penan  killed 
by  another  at 
his  own  desire. 


Killing  himself 
intending  to 
kill  another. 


Present,  aiding 
another  in  com- 
mitting suicide. 


Woman  dying 
of  poison  taken  - 
to  procurea  mis- 
carriage iMfih 
de  te» 

Person  pro- 
curing it,  acces- 
sary liefore  fact. 
Cannot  be  tried 
under  7  G.  4. 
c.  64.  8.  9. 


VI.  bt\f"S^\xt\stx. 

A  felo  de  se^  or  felon  of  himself,  is  a  person  who,  being  of  soaod 
mind;  and  of  the  age  of  discretion,  voluntarily  killeth  himself. 
9  Inst,  54..  1  Hale,  4.11. 

If  a  man  give  himself  a  wound,  intending  to  bejelo  de  se,  and 
dieth  not  within  a  year  and  day  after  the  wound,  he  is  not/elo  dt 
se,     3  Inst.  54>. 

A  person  killing  another  upon  his  desire  or  command  is  guilty 
of  murder  ;  but  in  this  case  the  person  killed  is  not  Jelo  de  sf,  iS 
his  assent,  being  against  all  law,  human  and  divine,  was  void. 
lRuss.^29> 

If  a  man,  attempting  to  kill  another,  miss  his  blow,  and  kill  him- 
self, or  shooting  at  another,  mortally  wound  himself  by  the  bursting 
of  his  gun,  he  isjelo  de  se  ;  his  death  being  the  consequence  of 
an  unlawful  malicious  act  towards  another.     I  Russ.  430. 

In  a  case  where  a  woman  had  been  drowned,  and  it  appeared 
that  she  and  a  man  with  whom  she  had  cohabited  had  gone  into 
the  water  from  a  boat,  it  was  laid  down  by  the  judges,  that  if  tbejr 
had  gone  there  with  a  previous  agreement  to  destroy  themselves, 
and  she  had  thrown  herself  in  by  his  encouragement  and  example, 
it  would  have  been  murder  in  the  man,  as  a  principal  in  the  secood 
degree.    R.  v.  Dmon,  1  Russ.  430.  C.  C.  R.  523. 

If  a  woman  take  poison  with  intent  to  procure  a  miscarriage, 
and  die  of  it,  she  is  guilty  of  self-murder,  whether  she  was  qu'c*^ 
with  child  or  not ;  and  a  person  who  furnished  her  with  poison  for 
that  purpose  will,  if  absent  when  she  took  it,  be  an  accessary  be- 
fore the  fact  only,  and  as  he  could  not  have  been  tried  as  such 
before  7  G.  4.  c.  64.  §  9.,  he  is  not  triable  as  a  substantive  felon 
under  that  act.    R.  E.  T.  1832. 

Prisoner  was  indicted  as  an  accessary  before  the  fact  to  the 
murder  of  Sarah  Wormsley,  who  was  charged  in  the  indictment 
with  wilfully  murdering  herself  by  poison.     It  appeared  that  she 

(a)  This  statute  is  now  repealed,  except  as  to  rescues  and  atteapU  to  rescoA 
▼is.  $$9.  &  10. 
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1^  with  child  by  the  prisooery  and  knowingly  took  the  poison,  at 
his  instigation,  to  procure  a  miscarriage.  On  cooYiction  and  case* 
three  pm&U  were  raised:  1st,  whether  she  wzMfelo  de  se  ;  and  eight 
judges^  againU  iSo^jid,  LilUedale^  Park,  and  Lord  Tenterden,  held 
she  was :  2d,  whether  the  prisoner  was  an  accessary  before  the 
fact ;  the  judges  were  unanioioos  he  was ;  and  Sd,  whether  he 
could  be  tried  under  7  Cr.  4.  c.  64.  §  9.  as  an  accessary  ;  and  nine 
judges*  against  PaiUion,  Aldenon^  Park,  and  Vaughan,  held  he 
cotdd  not:  he  could  not  have  been  tried  at  all  before  7  G.  4.,  and 
that  Stat,  was  to  be  considered  as  extending  to  those  persons  only 
as  before  were  triable  either  with  or  after  the  principal ;  not  to 
make  those  triable  who  before  could  never  have  been  tried.  E,  T» 
ISS%  R.  V.  RutiM,  MS.  Bayletf  B.     S.  C.  1  M.  S56. 

It  is  not  every  melancholy  or  hypochondriacsl  distemper  that  Non  compos, 
denominates  a  man  non  eompoif  for  there  are  few  who  commit  this  who  is. 
oience  but  are  under  such  infirmities ;  but  it  must  be  such  an 
alienatioa  of  mind  as  renders  a  person  to  be  a  madman,  or  frantic, 
or  destitute  of  the  use  of  reason,  which  will  denominate  him  aofi 
COSMOS.     1  Hale,  412.    See  tit.  ILunatics* 

The  offender  herein  doth  inour  a  forfeiture  of  eoods  and  chat-  Forfeitort. 
tels,  but  not  of  lands ;  for  no  man  can  forfeit  his  land  without  an 
sitainder  by  course  of  law.    S  /nW.  54.    See  tit.  #ot!ctture. 

Nor  shall  his  goods  be  forfeited,  until  it  be  lawfully  found  by 
the  oath  of  twelve  men ;  and  this  belongs  to  the  coroner  to  inquire 
of,  upon  view  of  the  body.  And  if  the  body  cannot  be  viewed,  the 
justices  in  sessions  may  ioauire  thereof;  for  they  have  power 
by  their  commission  to  inquire  of  all  felonies ;  and  a  presentment 
thereof  found  before  them  entitles  the  king  to  the  forfeiture. 
3  Insi.  54,  55.  Dalt.  c.  144. 

But  nevertheless,  the  forfeiture  shall  relate  to  the  time  of  the  To  what  timo 
wound  given,  and  not  to  the  time  of  the  death,  or  of  the  inqui-  forfeituw  i«- 
sitioa.     S  Inst.  55.  Dalt.  c.  144.    1  Hale'i  Sum.  29.    1  Haw.  c.  27.  ^"^ 
(10. 

But  Ld.  Hale,  in  his  History  of  the  Pleas  of  the  Crown,  seemeth 
to  doubt  whether  it  shall  not  relate  to  the  time  of  the  death  only, 
and  not  the  time  of  the  wound  given.     1  Hale,  414. 

Nor  doth  the  offence  work  any  corruption  of  blood  or  loss  of  Conniption  of 
dower.     1  Haw.  c.  27.  ^  8.  *>»«>^ 

But  by  Stat.  4  G.  4.  c.  52.,  after  reciting,  that  whereas  it  is  ex-  4  O.  4.  c  58. 
pedient  that  the  laws  and  usages  relating  to  the  interment  of  the   ReniaiiiB  of 
remains  of  persons,  against  whom  a  finding  o^  Jelo  de  se  shall  be  *T!J^"'*^P"i"*' 
had,  should  be  altered  and  amended  ;  it  is  enacted,  that  from  and  ^^^  ^^^  .'"^ 
after  the  passing  of  this  act  (8th  Julif,  182S),  it  shall  not  be  lawful  i^^  to  be'  * 
for  any  coroner,  or  other  officer  having  authority  to  hold  inquest,  privately  buried 
to  issue  any  warrant  or  other  process  directing  the  interment  of  the  in  the  parish 
remains  of  persons,  against  whom  a  finding  ofjelo  de  se  shall  be  had,  churchyard, 
in  any  public  highway  ;  but  that  such  coroner  or  other  officer  shall 
give  directions  for  the  private  interment  of  the  remains  of  such 
personyr/o  de  se,  without  any  stake  being  driven  through  the  body 
of  such  person,  in  the  churchyard  or  other  burial-ground  of  the 
parish  or  place  in  which  the  remains  of  such  person  might  by  the 
laws  or  custom  of  England  be  interred  if  the  verdict  otjelo  de  se 
had  not  been  found  against  such  person ;  such  interment  to  be 
made  within  twenty -four  hours  from  the  finding  of  the  inquisition, 
and  to  take  place  between  the  hours  of  nine  and  twelve  at  night. 

VOL.  111.  A  A 
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§  S.  Provided,  that  nothing  herein  contained  shall  authorise  the 
performing  of  any  of  the  rites  of  Christian  burial  on  the  interment 
of  the  remains  of  any  such  person  as  aforesaid ;  nor  shall  any  thing 
herein-before  contained  be  taken  to  alter  the  laws  or  usages  relating 
to  the  burial  of  such  persons,  except  so  far  as  relates  to  the  inter- 
ment of  such  remains  in  such  churchyard  or  burial  ground,  atEUch 
time  and  in  such  manner  as  aforesaid. 


i^or0e0. 


I7OR  horse-stealingy  and  for  other  offences  relating  to  horses,  see 

tit,  Catrtr. 


How  far  pro- 
tected by  law. 


Burglary  and 
felony. 


7&8  6.4.  e.S9. 
Crimes  com- 
mitted in 
dwelling 
houses. 


See  tit.  9Bute(8r{. 


Breaking  open 
doors  to  appre- 
hend offenders. 


Where  the  king 
is  party. 


A  MAN'S  home  or  habitation  is  so  far  protected  by  the  lav,  thai 
if  any  person  attempt  to  break  open  a  house  in  the  night  time, 
and  is  killed  in  such  attempt,  the  slayer  shall  be  acquitted  and  d»- 
charged.  And  so  tender  is  the  law  in  respect  of  the  immunitjof 
a  man's  house,  that  it  will  never  suffer  it  to  be  violated  with  im- 
punity. Hence,  in  part,  arises  the  animadversion  of  the  lav  apon 
eaves-droppers,  nuisances,  and  incendiaries ;  and  to  this  prinaple 
it  must  be  assigned,  that  a  man  may  assemble  people  together  law- 
fully (at  least  if  they  do  not  exceed  eleven),  without  danger  of 
raising  a  riot,  rout,  or  unlawful  assembly,  in  order  to  protect  ind 
defend  his  house ;  which  he  is  not  permitted  to  do  in  any  other 
case.    4  Blac.  Com*  223. 

In  the  case  of  burglary,  which  is  breaking  and  entering  a  dvell- 
ing-house  in  the  night  time  with  intent  to  commit  felony,  it  is  a 
capital  offence,  although  no  felony  be  actually  committed ;  ftf 
which  see  tit.  IButalftqr. 

Where  the  offence  falls  short  of  burglary,  it  is,  by  7&80.4. 
C.29.  §  12.,  made  a  capital  felony  if  any  person  shall  stetl  aoj 
chattel,  money,  or  valuable  security  to  any  value  wbatererinsoj 
dwelling  house,  any  person  therein  being  put  in  fear ;  and  aithoagh 
the  two  other  offences  contained  in  the  same  section,  viz.  first,  break- 
ing and  entering  a  dwelling-house,  and  stealing  therein  any  such 
property  whatever ;  and,  second,  the  stealing  in  any  dwelling*hoase 
any  such  property  to  the  value  in  the  whole  of  5/.  or  more,  are  do 
longer  liable  to  the  sentence  of  death,  yet  they  are  considered  and 
punished  as  aggravated  larcenies.    See  tit.  Hasten;  tarn  4f  ^f^- 

Concerning  the  breaking  open  the  doors  of  a  house  in  order 
to  apprehend  offenders,  it  is  to  be  observed,  that  the  law  never 
allows  of  such  extremities  but  in  cases  of  necessity ;  and  therefore 
that  no  one  can  justify  the  breaking  open  another's  door  to  wkt 
an  arrest,  unless  he  first  signify  to  those  in  the  house  the  cause  w 
his  coming,  and  request  them  to  give  him  admittance.  2  ^<^* 
c.  14.  $  1. 

But  where  a  person  authorised  to  arrest  another  who  is  sheltered 
in  a  house,  is  denied  quietly  to  enter  into  it»  in  order  to  takehiOf 
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U  teeoM  genenilly  to  be  agreed,  that  he  may  justify  breaking  open 
the  doors  in  any  case  where  the  king  is  party,  as  upon  a  warrant 
from  a  juslice  a£  the  peace  to  find  sureties  for  the  peace  or  good 
behaviour,  or  for  the  levying  of  a  forfeiture  upon  a  penal  statute, 
which  gives  the  whole  or  any  part  of  such  forfeit  to  the  )cing. 
8  Haw.  e*  14^  {  2,     See  tit.  ^ntfsu 

In  a  civil  suit,  an  officer  cannot  justify  breaking  open  an  out- 
ward door  or  window  in  order  to  execute  process.  If  he  do,  he  is 
a  trespasser.    ^of/.S19. 

Ouhoard  doors  or  windows  are  such  as  are  intended  for  the  Outer  door, 
security  of  the  house  against  persons  from  without  endeavouring  protection  of. 
to  break  in.    1  Hale,  458.  1  East,  P.  C  323.  1  Ru$t.  747.    Tiiese 
ve  protected  by  the  privilege  which  has  been  before  mentioned  ; 
but  i€  the  officer  find  the  outward  door  open,  or  it  be  opened  to 
bun  from  within,  he  may  then  break  open  any  inward  door,  if  he   Inner  door, 
find  that  necessary  to  execute  his  process.  Fo$U  319.    Thus  it  has 
been  held,  that  an  officer,  having  entered  peaceably  at  the  outer 
door  of  a  house,  was  jgi9tjfie4  in  breaking  open  the  door  of  a 
lodger,  who  occupied  the  first  and  second  floors,  in  order  to  arrest 
such  lodger.    Lee  v.  Gomel,  Cotrp.  I.    But  it  seems,  that  if  the 
party  against  whom  the  process  is  issued  be  not  within  the  house 
at  the  time,  the  officer  can  only  justify  breaking  open  inner  doors 
in  order  to  search  for  him,  after  having  first  demanded  admittance. 
Bmidiffif  yt.  Burton,  SB.S^P,  223.    Though,  in  case  the  person  or 
the  goods  of  the  defendant  are  contained  in  the  house  which  the 
officer  has  entered,  he  may  break  open  any  door  within  the  house 
without  any  further  demand.   Per  Gibbs  J.,  in  Hutc/iinson  v.  Birch 
aad  ameiker,  4  2'aunt,  619.  If,  however,  the  house  is  the  house  of 
a  sdranger  and  not  qf  the  defendant,  the  officer  must  be  careful  to 
ascertain  that  the  person  or  the  goods  (according  to  the  nature  of 
the  process)  of  the  defendant  are  within,  before  he  breaks  open 
any  inner  door ;  as,  if  they  are  not,  he  will  not  be  justified.    Cooke 
T.  Biri^  5  Tawd.  765.    Johnson  v.  Leigh,  6  Taunt.  240. 

In  a  case  where  an  outward  door  was  in  part  open,  being  Outer  door 
divided  into  two  parts,  the  lower  latch  of  which  was  closed,  and  divided  and 
the  upper  part  open,  and  the  officer  put  his  arm  over  the  latch  to  P*^  ^^^ 
open  the  part  which  was  closed,  upon  which  a  struggle  ensued 
betweeo  him  and  a  friend  of  the  prisoner's,  and  the  officer  prevail- 
ing, the  prisoner  shot  at  and  killed  him,  it  was  held  by  the  judges 
to  be  murder,  (a) 

This  personal  privilege  of  an  individual,  in  respect  to  his  out-  Protection  of 
ward  door  or  window,  is  confined  alAo  to  cases  where  the  breach  *»•"»«  does  not 
of  the  hoose  is  made  in  order  to  arrest  the  occupier,  or  any  of  his  ^^^^f^    ^ 
family,  who  have  their  domicile,  their  ordinary  residence  there :  gtnmger  taking 
for  if  a  stranger,  whose  ordinary  residence  is  elsewhere,  upon  a  refuge  there, 
pursuit  take  refuge  in  the  house  of  another,  this  is  not  the  castle 
of  sach  stranger,  nor  can  he  claim  in  it  the  benefit  of  sanctuary. 
Fosi.  3dOL  5  Rep.  93.    But  it  should  be  observed,  that  in  all  cases  Scvch  for  • 
where  the  doors  of  strangers  are  broken  open  upon  the  siipposition  stmger. 
of  the  person  sought  being  there,  it  must  be  at  the  peril  of  find- 

m 

(a)  Baktr's  ca$t,  1  Leach,  1 12,  1  E<ttt*M  P.  a  S2S.  It  should  be  observed,  that 
in  thu  caae  liwre  was  proof  of  a  prerious  resolution  in  the  prisoner  to  resist  the 
officer,  whom  he  afterwards  kQled  in  attempting  to  attach  his  goods  in  his  dwelling, 
bou^,  in  order  to  compel  an  appearance  in  the  county  court  The  point  re- 
•ertcd  ffitlfid  to  the  lenity  of  the  attachment. 
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ing  him  there,  unless,  as  it  seems,  where  the  parties  act  under 
the  sanction  of  a  magistrate's  warrant,  2  Hale^  103.  Fast,  321. 
1  Easfs  P.  C.  324. ;  and  an  officer  cannot  even  enter  the  house  of 
a  stranger,  though  the  door  be  open,  for  the  purpose  of  taking  the 
goods  of  a  defendant,  but  at  his  peril  whether  the  goods  be  found 
there  or  not ;  and  if  they  be  not  found  there,  he  is  a  trespasser. 
Coohe  V.  Birty  5  Taunt,  765.  per  Dallas  J.  And  it  has  been 
decided,  that  a  sheriff  cannot  justify  breaking  the  inner  doors  of 
the  house  of  a  stranger  upon  suspicion  that  a  defendant  is  there, 
in  order  to  search  for  such  defendant,  and  arrest  him  on  mesne 
process.  Johnson  v.  Leigh,  6  Taunt.  246.  See,  as  to  demand  of 
entrance,  post,  p.  355- 

I^ou0e  of  Correcnon.    See  tit.  dDaoI^^  Sect  xv. 


Meaning  of 
words. 


Hue  and  cry, 
what. 


Application  to 
the  constable. 


I^ue  anU  €xv^ 

[3  Ed.  1.  c.  9.— 18  Ed.  2.-7  J.  1.  c.  5.] 

T  ORD  Coke  saith,  that  hue  and  cry  (called  in  ancient  records 
hutesium  4*  clamor)  do  mean  the  same  thing;  for  that  heurk 
French  is  to  hoot  or  shout,  in  English  to  cry.  2lnsL  173.  3/«^ 
116. 

But  since  it  appeareth  by  the  old  books  (of  which  also  Ld.  Cok 
maketh  observation,  2  Inst.  173.),  that  hue  and  cry  was  andeotlj 
both  by  horn  and  by  voice,  it  may  seem  that  these  two  words  ve 
not  synonymous;  but  that  this  hutesium  or  hooting  is  by  the  horn, 
and  cr^ng  by  the  voice;  which  also  accordeth  with  the  French  word 
huichetf  which  signifieth  a  huntsman's  horn ;  so  that  hue  and  crj 
in  this  sense  will  properly  signify  a  pursuit  by  horn  and  by  voice. 
Which  kind  of  pursuit  of  robbers  by  blowing  a  horn,  and  bj 
making  an  outcry,  is  said  to  be  practised  also  in  Scotland,  And 
this  blowing  of  a  horn,  by  way  of  notice  or  intelligence,  in  other 
cases  as  well  as  in  the  pursuit  of  felons,  seemeth  to  have  been  io 
use  of  very  ancient  time;  for  amongst  the  laws  of  WihtretDuag^ 
Kent,  in  the  year  696,  this  is  one :  that  *<  if  a  stranger  go  out  of 
the  road,  and  neither  shout  nor  blow  a  horn,  he  shall  be  taken  for 
a  thief." 

Hue  and  cry  is  the  old  common  law  process  afler  fdoasr  and 
such  as  have  dangerously  Wounded  any  person ;  and  this  bs^ 
received  great  countenance  and  authority  by  several  acts  of 
parliaknent.  2  Hale,  298. 

When  any  felony  is  committed,  or  any  person  is  grievously  ^^ 
dangerously  wounded,  or  any  person  assaulted  and  offered  to  be 
robbed,  ettner  in  the  day  or  night,  the  party  grieved,  or  any  other, 
may  resort  to  the  constable  of  the  vill ;  and,  1.  Give  him  such 
reasonable  assurance  thereof,  as  the  nature  of  the  case  will  bear. 
2.  If  he  know  the  name  of  him  that  did  it,  he  must  tell  the  con- 
stable the  same.  3.  If  he  know  it  not^  but  can  describe  him,  be 
must  describe  his  person,  or  his  habit,  or  his  horse,  or  such  circum- 
stances as  he  knows,  which  may  conduce  to  his  discovery.  4.  K 
the  thing  be  done  in  the  night,  so  that  he  knows  none  of  these 
circumstances,  he  must  mention  the  number  of  the  penMOSyOr  the 
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way  they  took*  5.  If  none  of  all  these  can  be  discovered,  as  where 
a  robbery  or  burglary  or  felony  is  committed  in  the  night,  yet  they 
are  to  acquaint  the  constable  with  the  fact,  and  desire  him  to 
search  in  bis  town  for  8us|>ected  persons,  and  to  make  hue  and 
cry  after  such  as  may  be  probably  suspected,  as  being  persons 
vagrant  in  the  same  night ;  for  many  circumstances  may  ex  post 
Jado  be  useful  for  discovering  a  malefactor,  which  cannot  be  at 
first  found.     2  Hdt^  100,  J  01.  S  ImU  1 16, 

For  levying  hue  and  cry,  although  it  is  a  good  course  to  have  Justacc'i  war- 
the  warrant  (A)  of  a  justice  of  the  peace,  when  time  will  permit,  ""*• 
in  order  to  prevent  causelesa  hue  and  cry ;  yet  by  the  frame  of  the  ^   ' 

atatutes  it  is  by  no  means  necessary,  nor  is  it  always  convenient,  ^*^^  ^ 


for  the  felon  may  escape  before  the  warrant  be  obtained,  and  hue  without, 
and  cry  was  part  of  the  law  before  justices  of  the  peace  were  first 
institutecL     2  HaUf  99. 

The  duty  of  the  constable  is,  to  raise  the  power  of  the  town,  as   Constable  to 
well  in  the  night  as  in  the  day,  for  the  prosecution  of  the  offender.  '•^  ***«  *<^^"- 
SImt.  116. 

And  upon  hue  and  cry  levied  against  any  person,  or  where  any   And  to  search, 
hue  and  cry  comes  to  a  constable,  whether  the  person  be  certain 
or  uncertain,  the  constable  may  search  suspected  places  within  his 
vill,  for  the  apprehending  of  the  felons.     2  Hale^  103. 

But  though  he  may  search  suspected  places  or  houses,  vet  his   Breaking  doors 
entry  must  be  by  the  doors  being  open  ;  for  he  cannot  break  open  '^  •«>'''>• 
doors  barely  to  search,  unless  the  person  against  whom  the  hue 
and  cry  is  levied  be  there ;  and  then  it  is  true  he  may ;  therefore, 
in  case  of  such  search,  the  breaking  open  the  door  is  at  his  peril ; 
luuD^y,  justifiable,  if  he  be  there;   not  justifiable,  if  he  be  not 
there.  But  it  must  be  always  remembered,  that  in  case  of  breaking  Notice  to  be 
open  a  door,  there  must  be  first  a  notice  given  to  them  within  of  8^*^' 
hjs  business,  and  a  demand  of  entrance,  and  a  refusal,  before  the 
doors  can  be  broken.   2  HaUy  103.   2  Haw*  c.  14.  §  1.     See  ante^ 
p.  35S.  and  posij  p.  356. 

If  the  person  against  whom  the  hue  and  cry  is  raised  be  not   Notice  to  tbe 
found  in  tbe  constablewick,  then  the  constable  shall  give  notice  to  ^^^^  constable. 
the  next  constable,  and  he  to  the  next,  until  the  offender  be  found, 
or  till  they  come  to  the  sea-side.    And  this  was  the  law  before  the 
conquest,  3  Inst,  116. 

And  the  officer  of  the  town  where  the  felony  was  done,  as  also  And  to  the 
every  ofiicer  to  whom  the  hue  and  cry  shall  aflerwards  come,  ought  next. 
to  send  to  every  other  town  round  about  him,  and  not  to  one  next 
town  only.  And  in  such  cases  it  is  needful  to  give  notice  in  writing 
(to  the  pursuers)  of  the  things  stolen,  and  of  the  colour  and 
marks  thereof,  as  also  to  describe  the  person  of  the  felon,  his 
apparel,  horse,  and  the  like,  and  which  way  he  is  gone,  if  it  may 
be.    Dalt,  c.  S^. 

But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  man-  what  shall  be 
slaughter,  or  other  felony  committed,  but  the  person  that  did  the  done  where  the 
fact  is  neither  known  nor  describable  by  person,  clothes,  or  the  person  cannot 
like,  yet  such  hue  and  cry  is  good,  as  bath  been  said,  and  must  ^  described, 
be  pursued,   though  no  person  certain  be  named  or  described. 
2  Hale,  103. 

And  therefore  in  this  case  all  that  can  be  done  is,  for  those  that 
pursue  the  hue  and  cry  to  take  such  persons  as  they  have  probable 
cause  to  suspect,  as  for  instance,  such  persons  as  are  vagrantS|  or 
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S£d.  1.  c«  9. 
All  persons 
shall  follow  the 
hue  and  cry. 


Breaking  doors 
to  arrest  upon 
pursuit. 


Killing  in  the 
pursuit. 

Arresting  an 
innocent  per- 
son. 


Arresting  a 
person  by  de« 
scription. 


Arresting  upon 
hue  and  cry 
levied  without 


cause. 


Arrest  on  hue 
and  cry,  and 
arrest  by  private 
person:  distinc* 
tton. 


such  suspicious  persons  as  come  late  into  their  inn  or  lodgings, 
and  give  no  reasonable  account  where  they  have  been,  and  the 
like.  2  Hale,  103. 

By  Stat.  SEd.  1.  c.9.,  all  shall  be  ready,  and  apparelled,  at  the 
commandment  and  summons  of  sheriffs  (or  constables,  2 /in/.  171. )i 
and  at  the  cry  of  the  county,  to  sue  and  arrest  felons ;  on  pain  of 
a  grievous  fine.  And  if  default  be  found  in  the  lord  of  the 
franchise,  the  king  shall  take  the  franchise  to  himself;  and  if  in 
the  sheriff  or  other  officer,  they  shall  have  one  yearns  imprisoDmeDt, 
and  shall  make  a  grievous  fine. 

And  the  life  of  hue  and  cry  is  fresh  suit.     S  Inst.  117* 

If  the  person  pursued  by  hue  and  cry  be  in  a  house,  and  the 
doors  are  shut,  and  refused  to  be  opened  on  demand  of  the  con- 
stable, and  notification  of  his  business,  he  may  break  open  the 
doors ;  and  this  he  may  do  in  any  case  where  he  may  arrest, 
though  it  be  only  a  suspicion  of  felony ;  for  it  is  for  the  king  and 
commonwealth,  and  therefore  a  virtual  non  omittas  ts  in  the 
case  :  And  the  same  law  is,  upon  a  dangerous  wound  given,  and 
a  hue  and  cry  levied  upon  the  offender.  2  Hale,  102*,  onte^ 
p.  S5S-355. 

And  it  seems  in  this  case,  that  if  he  cannot  be  otherwise 
taken,  he  may  be  killed ;  and  the  necessity  excuseth  the  constable. 
2  Hale,  102. 

If  hue  and  cry  be  raised  against  a  person  certain  for  felooji 
though  possibly  he  is  innocent,  yet  the  constables  and  those  that 
follow  the  hue  and  cry  may  arrest  and  imprison  him  in  the  com- 
mon gaol,  or  carry  him'  to  a  justice  of  tlie  peace,  to  be  examined 
where  he  was  at  the  time  of  the  felony  committed,  and  the  like. 
2  Hale,  102. 

If  the  hue  and  cry  be  not  against  a  person  certain,  but  byd^ 
scription  of  his  stature,  person,  clothes,  horse,  and  the  like*  je< 
the  hue  and  cry  doth  justify  the  constable  or  other  persons  fotlow* 
ing  it,  in  apprehending  the  person  so  described,  whether  innocent 
or  guilty  :  for  that  is  his  warrant ;  it  is  a  kind  of  process  that  the 
law  allows  of,  not  usual  in  other  cases,  namely,  to  arrest  a  person 
by  description.     2  f/a/e,  103. 

In  case  of  hue  and  cry  once  raised  and  levied,  on  supposal  of 
a  felony  committed,  though  in  truth  there  was  no  felony  com- 
mitted, yet  those  that  pursue  hue  and  cry  may  arrest  and  proceed, 
as  if  so  be  a  felony  had  been  really  committed. 

And  therefore  the  justification  of  and  imprisonment  by  a  person 
upon  suspicion,  and  by  a  person  (especially  a  constable)  upon  hue 
and  cry  levied,  do  extremely  differ ;  for  in  the  former  case,  th^e 
must  be  a  felony  averred  to  be  done,  and  it  is  issuable;  bat  In  the 
latter,  to  wit,  upon  hue  and  cry,  it  need  not  be  averred,  but  the 
hue  and  cry  levied  upon  information  of  a  felony  is  suificieirt» 
though  perchance  the  mformation  were  false. 

And  the  reasons  hereof  are  these  :  —  1.  Because  the  conrtaWe 
cannot  examine  the  truth  or  falsehood  of  the  suggestion  of  him 
that  first  levied  it,  for  he  cannot  administer  to  him  an  oath ;  end 
if  he  should  forbear  his  pursuit  of  the  hue  and  cry  till  h  be  e^ 
amined  by  a  justice  of  the  peace,  the  felon  might  escape,  and  the 
pursuit  would  be  lost  and  fruitless.  2.  Because  the  constable  is  by 
the  several  acts  of  parliament  compellable  to  pursue  hue  ana  cry» 
and  he  is  punishable,  and  so  are  those  of  the  vill,  if  they  do  it  ik^ 
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$•  Because  he  that  first  raiseth  ahae  and  cry,  where  no  felony   Rauerof  hue 
b  commiltedy  that  is,   he  who  giveth  the  false  information,   is  ^^  cry,  re. 
severely  punishable  by  fine  and  imprisonment  if  the  information  »pon»iWe. 
be  false. 

And  therefore,  if  he  raise  hue  and  cry  upon  a  person  that  is 
innocent,  yet  they  that  pursue  the  hue  and  cry  may  justify  the 
imprisonment  of  that  innocent  person  ;  and  the  raiser  is  punish, 
able :  and  by  the  same  reason,  if  he  give  notice  of  a  felony  com- 
mitted, where  there  was  in  truth  none. 

And  here  the  justification  of  the  imprisonment  is  mixed,  partly 
upon  the  hue  and  cry,  and  partly  upon  their  own  suspicion  :  and 
therefore,  1.  In  respect  that  it  is  upon  hue  and  cry,  there  needs  no 
averment  that  the  felony  was  done,  if  the  arrest  be  by  that  con* 
stable  that  first  received  the  information,  and  so  raised  the  hue 
and  cry,  or  if  the  arrest  were  made  by  that  constable,  or  those 
viUs  to  whom  the  hue  and  cry  came  at  the  second  hand,  it  must 
be  averred  that  such  a  hue  and  cry  came  to  them,  purporting  such 
a  felony  to  be  done.  2.  But  also,  inasmuch  as  the  hue  and  cry 
neither  names  nor  describes  the  person  of  the  felon,  but  only  the 
felony  committed,  and  therefore  the  arrest  of  this  or  that  parti- 
cular person  is  left  to  the  suspicion  and  discretion  of  the  constable, 
or  of  the  people  of  the  second  or  third  vill,  he  that  arrests  any 
person  upon  such  general  hue  and  cry  must  aver  that  he  suspected, 
and  shew  a  reasonable  cause  of  suspicion. 

By  Stat.  ?•/.  1.  C.5.,  the  constable,  or  any  that  come  to  his  7J.  i.  c.5. 
assistance,  even  in  this  case  of  hue  and  cry,  may  plead  the  general   G«»c'^  i^ue 
issue,  and  give  the  whole  matter  of  the  justification  in  evidence ;  JlJbT'^^tti?***^"* 
for  the  pursuit  of  hue  and  cry,  though  performed  by  others  as  on  hue  and  cry. 
well  as  the  constable,  is  principally  the  act  of  the  constable  of  the 
vilJ,  and  the  others  are  but  as  his  deputies  or  assistants  within  the 
precincts  of  their  constublewick.     2  Hakf  101,  2,  3,  4. 

And  they  which  levy  not  hue  and  cry,  or  pursue  not  upon  hue  Funisfaineiit  of 
and  crvy  may  be  indicted,  fined,  and  imprisoned.     3  Inst,  117.         ^^^^^^  ^^  ^^^~ 

And  it  is  an  article  of  the  leet  to  inquire  of  hues  and  cries  ^^w  not  hue 
levied  and  not  pursued.     1 8  Ed.  2.  "^  ^' 

A.  Warrant  to  levy  Hue  and  Cry  on  a  Robbery  having  been  A. 

committed. 

{To  all  constables  and  other  officers,  as  well  in 
the  said  county  of  Westmorland  as  elsewhere, 
to  whom  the  execution  hereof  doth  or  shall 
belong. 

TM/'HEREAS  A.  I.,  of  ■,  in  the  county  of  ■  , 

yeoman f  hath  this  day  made  information  upon  oath  before 
mCf  J.  P.  esquiret  one  of  his  majesty  s  justices  of  the  peace  in  and 
for  the  said  county  £/  W.,  that  on  this  present  — —  day  of 

» i»  the year  of  the  reign  of  ,  betxioixt 

the  hours  of  three  and  Jour  in  the  afternoon  of  the  same  day^  at 
a  place  called  ,  in  the  said  county  of  W.,  in  the  king's 

highway  iheref  troo  malefactors  and  Jelons  to  him  the  said  A.  I. 
unknown^  in  and  upon  him  the  said  A.  I.  then  and  there  being  in  the 
peace  rf  God^  and  of  our  lord  the  king^  Jeloniously  did  make  an 
assaullf  and  him  the  said  A.  I.  then  and  there  Jeloniously  did  put 
in  great  Jear  and  danger  of  his  life^  and  the  sum  of  ,  of 
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latoful  money  of  Great  firitain,  of  the  goods  and  ckatteU  of  hm 
the  said  A.  l.^Jrom  the  person  and  against  the  will  of  him  the  said 
A.I.  then  and  there  violently  and  Jeloniously  did  steals  iakt^  and 
carry  atvay  ;  and  that  one  of  the  said  malefactors  and  JHons,  to 
him  the  said  A.  I.  unknotony  ts  a  tally  strong  man,  andseemeth  to  be 

about  the  age  of years,  is  pitted  in  the /ace  with  the  mall 

pox,  and  hath  the  scar  of  a  wound  under  his  left  eye,  and  had  tka 
on  a  dark  brown  riding  coat,  SfC*,  and  did  ride  upon  a  hay  gdding 
with  a  star  on  his  forehead,  and  the  other,  Sfc.  And  that  after  iu 
said  folony  and  robbery  committed,  they  the  said  malefactors  and 
folons,  to  him  the  said  A.  I.  unknown,  did  Jly  and  withdraw  ihent' 
selves  to  places  unknown,  and  are  not  yet  apprehended:  These  are 
therefore  to  command  you  forthwith  to  raise  the  power  of  the  totrns 
within  your  several  precincts,  and  to  make  diligent  search  therein 
for  the  persons  above  described,  and  to  make  foesh  pursuit  and  hue 
and  cry  etfier  themfoom  town  to  town,  and  from  county  to  counli/i  as 
well  by  horsemen  as  by  footmen  ;  and  to  give  due  notice  there^  is 
writing,  describing  in  such  notice  the  persons  and  the  offence  afore' 
said,  unto  every  next  constable  on  every  side,  until  they  shall  com 
to  the  sea  shore,  or  until  the  said  malefactors  and  felons  shall  he 
apprehended  ;  and  all  persons  whom  you  or  any  of  you  shall,  u 
well  upon  such  search  and  pursuit  as  otherwise,  apprehend,  or 
cause  to  be  apprehended,  as  Justly  suspected  for  having  committed 
the  said  robbery  and  folony,  that  you  do  carry  forthwith  beforesem 
one  of  his  said  majesty  s  justices  of  the  peaoe  in  and  for  the  amtjf 
where  he  or  they  shall  be  so  apprehended,  to  be  by  such  justks 
examined,  and  dealt  withal  according  to  law.  And  hereqffoUyos 
not  respectively,  upon  the  peril  that  shall  ensue  thereon.    Grvfli 

under  my  hand  and  seal ,  in  the  said  county  of  W.,  the 

I  day  of aforesaid,  in  the  year  cforesmi. 
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XII.  Acqidttai  tqMm  an  Indictment. 

XIII.  Indictments  in  Counties  of  Cities  and  Toams  Corporate^ 

As  to  the  removal  of  an  indictment  into  another  court,  see  title 

Genioiad. 

I.  JiUitcntiem,  tDgat* 

INDICTMENT  cometh  of  the  French  word  enditor^  and  signi- 
fieth^  in  law,  an  accusation  found  by  an  inquest  of  twelve  or 
more  upon  their  oath.  An  indictment  is  always  the  suit  of  the 
"king,  and,  as  it  were,  his  declaration  ;  and  the  party  who  prosecutes 
it  is  a  good  toitness  to  prove  it.  And  when  such  accusation  is 
found  by  a  grand  jury,  without  any  bill  brought  before  them,  and 
afterwards  reduced  to  a  form  of  indictment,  it  is  called  a  pre- 
seniment ;  and  when  it  is  found  by  jurors  returned  to  inquire  of 
that  particular  offence  only  which  is  indicted,  it  is  properly  called 
an  inptisilion.     1  Inst.  126.  2Hato>  c.  25.  §  1. 

II.  Mftat  ^t&wm  are  itiDtctablr^ 

All  offences  of  a  public  nature,  t.  e»  such  acts  or  attempts  as  Offences  of 
tend  to  the  prejudice  of  the  community  in  general,  are  indictable.  P«*>**c  nature; 
And  therefore,  not  only  all  actual  breaches  of  the  peace,  as  Riots, 
Affrays^  Assaults,  &c.,  but  also  every  criminal  irregularity  that 
tends  to  disturb  the  good  order  of  government,  or  to  endanger  or 
annoy  the  tranquillity,  welfare,  or  convenience  of  the  public,  is 
paniahable  by  indictment.  Vide  2  Haw,  c.  25.  §  4.  S  MS.  Sum.  28. 
Ei  per  Lawrence  J.,  R^  v.  Higgins,  2  East,  21. 

The  following  therefore  are  indictable  misdemeanors,  vix, 
I.  All  open  offences  against  God  and  religion,  or  against  public  sgainsttbe 
decency,  that  tend  to  corrupt  the  morals  of  the  people.     Of  this  g«»«'*l  H^^* 
sort  are  blasphemous  books,  or  any  prophane  or  obscene  publica- 
tions, bawdy-houses,  &c.    Sir  C.  Sedley's  case,  1  Sid.  168.    R.  v. 
Crunden^  2  Camph.  89.     1  Russ.  64. 

2.  All  crimes  that  are  mala  in  se,  and  of  evil  example. 

3.  All  practices  that  tend  to  endanger  the  constitution,  as  bribery 
at  elections,  seditious  pamphlets,  &c. 

4.  All  contempts  of  the  king  or  his  courts. 

5.  All  attempts  to  corrupt,  mislead,  or  pervert  public  justice,  or 
to  make  it  a  handle  of  fraud  or  oppression. 

6.  All  acts  and  designs  against  the  common  occasions,  necessi* 
ties,  and  general  commerce  of  the  public ;  such  as  unlawful 
comtrinationsy  monopolies,  forestalling,  engrossing  and  regrating, 
adulteration  of  victuals,  and  all  public  cheats,  &c.  &c. 

Id  this  class  are  also  included  the  several  kinds  of  common  Nuiaances, 
nuisances,  both  positive  and  negative,  f.  e.  either  positive  acts  that  either  positive 
annoy  the  public,  or  the  neglect  of  some  duty  which  the  public  *^^^  ?'  ^^ 
have  a  right  to  require  from  the  defendant,  and  by  the  omission  ^'"'^^''* 
of  which  a  general  inconvenience  arises. 

It  is  an  indictable  offence  to  incite  and  solicit  a  servant  to  steal 
his  master's  goods,  though  the  servant  do  not  steal  the  goods,  and 
no  other  act  be  done  except  the  soliciting  and  exciting.  R.  v. 
Higgins,  2  East,  5.  "^ 

^d  such  offence  is  indictable  at  the  quarter  sessions,  as  falling  Soliciting 
in  with  that  class  of  offences  which,  being  violations  of  the  law  of  wiother  tocom- 

'  °  xmt  a  felony. 
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the  land,  have  a  tendency,  as  it  is  saidi  to  a  breach  of  the  peace, 
and  are  therefore  cognisable  by  that  jurisdiction.  In  the  case 
referred  to,  Lord  Kenyan  C.  J.,  in  delivering  his  opinion,  said* 
*'  Can  it  be  a  question,  in  a  country  professing  to  have  laws  sub- 
servient to  justice  and  morality,  whether  this  be  an  offence?  it 
would  be  a  slander  upon  the  law  to  suppose  that  an  offence  «f 
such  magnitude  is  not  indictable."  Latorence  J.  said,  "  All  of- 
fences of  a  public  nature,  that  is,  all  such  acts  or  attempts  as  tend 
to  the  prejudice  of  the  community,  are  indictable.  Then  the 
question  is,  whether  an  attempt  to  incite  another  to  steal  is  not 
prejudicial  to  the  community?  of  which  there  can  be  no  doubt 
The  whole  argument  for  the  defendant  turns  upon  a  fallacy,  in  as- 
suming that  no  act  is  charged  to  have  been  done  by  him ;  for  i 
solicitation  is  an  act.  It  is  an  endeavour  or  attempt  to  commit  a 
crime."  The  doctrine  laid  down  by  Lord  Mansfield  in  Res  t. 
Scqfieldy  Cald.  397. 403.,  comprises  all  the  principles  of  the  former 
decisions,  that  so  long  as  an  act  rests  in  bare  intention  it  is  not 
punishable  by  our  laws;  but  immediately  when  an  act  is  done,  the 
law  judges,  not  only  of  the  act  done  but  of  the  intent  with  which 
it  is  done ;  and  if  accompanied  with  an  unlawful  and  maiiciooi 
intent^  though  the  act  itself  would  otherwise  have  been  inDOcent, 
the  intent  being  criminal,  the  act  becomes  criminal  and  punishable. 
That  case  is  ably  reported,  and  contains  every  thing  conviocing 
that  can  be  said  on  the  subject. 

An  attempt  to  commit  a  felony,  or  even  a  misdemeanor,  is  in 
itself  a  misdemeanor.     Per  Grose  J.,  2  East,  8.  1  Russ.  45. 

In  cases  where  the  intent  to  commit  a  crime  is  accompanied  by 
an  overt  act,  the  party  may  be  indicted  for  an  attempt  to  commit 
the  offence.     I  Russ.  44. 

It  is  indictable  to  attempt  to  bribe  a  cabinet  minister  to  give 
defendant  an  office  in  the  colonies.  VaughanU  case,  ^  Burr.  2^ 
I  Russ,  45. 

So,  to  promise  money  to  a  member  of  a  corporation  to  induce 
him  to  vote  for  the  election  of  a  mayor.  Plymptons  eau,2Ld.R' 
1377.  1  Russ.  ib. 

So,  to  attempt  by  bribery  to  influence  a  juryman  ingiringhis 
verdict.   Young's  case*     See  1  Russ*  45« 

So,  to  attempt  to  suborn  a  person  to  commit  perjury.  1  Ruu.^ 

Neglect  or  refusal  of  a  master  to  provide  sufficient  food  sfld 
sustenance  for  a  child  of  tender  years,  being  his  servant,  may 
amount  to  an  indictable  offence.     1  Russ*  51. 

In  a  late  case  in  the  court  of  K.  B.,  it  was  held  an  indictable 
offence  unlawfully  and  injuriously  to  carry  a  child  infected  with 
the  small-pox  along  a  public  highway,  in  which  persons  arepatf* 
ing,  and  near  to  the  habitations  of  the  king's  subjects.  R*  v.  K^"' 
tandiUo,  ^M.Sf  S.  73.  See  aUo  2  ChUt.  Crim.  L.  656.  1 R^ 
114. 

In  a  subsequent  case,  in  the  same  court,  it  was  held  also  an  in- 
dictable offence  in  an  apothecary,  after  having  inoculated  children, 
unlatqfuUy  and  injuriously  to  cause  them  to  be  exposed  in  the 
public  street,  to  the  danger  of  the  public  health.  Rex  v.  Buntii 
i^M.S^S.  272. 

K.  B.  The  defendant  was  sentenced  to  six  months'  imprisonment. 
See  R.  V.  SuHon^  4  Burr*  21 16. 

Alsoy  it  seems  to  be  a  good  general  ground^  that  wherever  i 
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slaiuie  prohibits  a  matter  of  public  grievance  to  the  liberties  and  of  public  im- 
secoritj  of  a  subject ;  or  commands  a  matter  of  public  conve*  port- 
nieoce,  es  the  repairing  of  the  common  streets  of  a  town ;  an 
ofTender  against  such  statute  is  punishable,  not  only  at  the  suit  of 
the  party  grieved,  but  also  by  way  of  indictment  for  bis  contempt 
of  the  statute^  unless  such  method  of  proceeding  do  manifestly 
appear  to  be  excluded  by  it.    Yet,  if  the  party  offending  hath 
been  fined  to  the  king  in  the  action  brought  by  the  party  (as  it  is 
said  that  he  may  in  every  action  for  doing  a  thing  prohibited  by 
statute),  it  seems  questionable  whether  he  may  afterwards  be  in* 
dieted,  because  that  would  make  him  liable  to  a  second  fine  for 
the  same  ofience.    2  Haw>  c.  25.  §  4. 

But  if  a  statute  extend  only  to  private  persons,  or  if  it  extend  Privaie. 
to  all  persons  in  general,  but  chiefly  concerns  disputes  of  a  private  Grievmnrn 
nature,  as  those  relating  to  distresses  made  by  lords  on  their  '^^"'y  ^*^ 
tenants ;  it  is  said  that  offences  against  such  statutes  will  hardly  P"^^®  nsture. 
bear  an  inilictment.  lb. 

It  was  held  by  Lord  Ellenborough  C.  J.,  that  estry  unauthorised  Obttniction  of 
obstruction  of  a  highway,  to  the  annoyance  of  the  king's  subiectSi  hig^wajr. 
is  an  indictable  offence,  in  R,  v.  Cro$Si  S  Camp.  227.|  where  it  was 
held  to  be  an  indictable  offence  for  stage  coaches  to  stand  plying 
for  passengers  in  the  public  streets. 

An  indictment  will  not  lie  for  throwing  down  skins  into  the  InjuriMor 
public  way,  by  which  a  personal  injury  is  accidentally  occasioned,  fraud*  not  of 
R.  T,  GiUy  1  Str.  190.    Nor  for  acting,  not  being  qualified,  as  a  P"**"^  concern, 
justice  of  the  peace,  CasiWs  case,  Cro>  Jac  643.     Nor  for  sell, 
ing  thori  measure,  JR.  v.  Osborn^  S  Burr.  1697*     Nor  for  exclud- 
ing commoners  by  inclosing,   fVUlotighbys  caie^  Cro.  Eliz.  90. 
Nor  fbr  an  attempt  to  defraud,  if  neither  by  false  tokens  nor  con- 
spiracy, R.  V.  Channdlf  2  Str.79S.  Nor  for  secreting  a  woman  likely 
to  swear  a  bastard  against  defendant.  R.  v.  Chandler^  2  Ld.  Raym* 
1368.    Nor  for  bringing  a  bastard  child  into  a  parish,  R,  v.  Warne^ 
1  Sir.  644.    Nor  for  entertaining  idle  and  vagrant  persons  in  the 
defendant's  house,   72.  v.  LangTey^   1  Ld.  Raym.  790.     Nor  for 
keeping  a  house  to  receive  women  with  child,  and  deliver  them, 
R.  V.  Macdonaldf  S  Burr.  1645. 

It  is  not  an  indictable  offence  to  act  in  breach  of  a  by-law  of  a  Disobeying  a 
borough.  R.  v.  SharpUss,  4  T.  R.  777.     1  Rws^  51.  "'Haw. 

A  mere  act  of  trespass,  such  as  entering  a  yard,  digging  the  ^«ro  tres- 
ground,  and  cutting  a  stable,  if  unaccompanied  by  circumstances  P'^JJ'  ^^  ^ 
constituting  a  breach  of  the  peace,  are  not  indictable.    1  Ruu*  51.     "'    ^' 
Nor,  pulling  off  the  thatch  from  a  man's  house.  Ibid.  To  bouse. 

Where  indictment  stated  that  defendant,  with  force  and  arms,   Forcibly  taking 
wilfully,  forcibly,  and  injuriously  seized  and  took  away  from  J.  8*  ^*'on»  thepcr- 
a  warrant  to  apprehena  defendant  for  forgery,  after  conviction  ^"* 
judgment  was  arrested,  as  it  charged  nothing  but  a  private  tres- 
pass.    1  Russ.  51* 

But  an  indictment  will  lie  for  taking  goods  forcibly,  if  such  ^lUer,  if  a 
taking  is  proved  to  be  a  breach  of  the  peace.     1  Russ.  52.  breach  of  tha 

Also,  where  a  statute  makes  a  new  offence,  by  prohibiting  and  P^*^* 
making  unlawful  any  thing  that  was  lawful  before,  and  appoints  a  StMutei,  pre- 
particular  method  of  proceeding,  without  mentioning  an  indict-  S^JiiiJ^,.^^" 
ment,  it  seemeth  to  be  settled  at  this  day  that  no  indictment  can 
be  maintained.    2  Str.  679.    2  Burr,  803.  2  Ham.  c.  26.  §  4. 
1  Rep.  67* 
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But  Lord  Hale  (2  Halcy  171  •)  distinguishes  upoa  this,  and  says, 
that  if  a  statute  prohibit  any  act  to  be  done»  and  by  a  sabstantive 
clause  give  a  recovery  by  action  of  debt,  bill,  plaint,  or  information, 
but  mentions  not  an  indictment,  the  party  may  be  indicted  upon 
the  prohibitory  clause,  and  thereupon  fined,  but  not  to  recover  the 
penalty.  But  then  it  seems,  the  fine  ought  not  to  exceed  the 
penalty;  but  if  the  act  be  not  prohibitory,  but  only,  that  if  any 
person  shall  do  such  a  thing,  he  shall  forfeit  so  much,  to  be 
recovered  by  action  of  debt,  bill,  or  plaint,  or  information,  tbeo 
he  cannot  be  indicted  for  it,  but  the  proceeding  must  be  by 
action,  bill,  plaint,  or  information.  Vide  R.  v.  Harris,  4r.A« 
202. 

Also,  where  a  statute  adds  a  further  penalty  to  an  offence  pro- 
hibited by  the  common  law,  and  prescribes  a  partial  remedy  by  a 
summary  proceeding,  there  either  method  may  be  pursued 
2  Harv.  c  25.  $  4.  2  Burr.  803.  Therefore  it  is  indictable  to  dii- 
obey  an  order  of  sessions  for  the  maintenance  of  relations  under 
the  Stat.  ^SEliz*  c.2.f  though  that  statute  gives  a  penalty;  for 
before  the  statute  of  Elizabeth  disobedienpe  to  an  order  of  sessions 
was  an  ofience  indictable  at  common  law.  R,  v.  Robinson,  CUrk, 
2  Burr.  799. 

The  true  rule  of  distinction  seems  to  be,  that  where  the  offence 
intended  to  be  guarded  against  by  a  statute,  was  punishable  beS(n 
the  making  of  such  statute  prescribing  a  particular  method  of 
punishing  it,  there  such  particular  remedy  is  cumulative,  and  does 
not  take  away  the  former  remedy.  But  where  the  statute  odj 
enacts,  "  that  the  doing  any  act  not  punishable  before,  shall  ^ 
the  future  be  punishable  in  such  and  such  a  particular  manner,'' 
there  it  is  necessary  that  such  particular  method,  by  such  act  pr^ 
scribed,  must  be  specifically  pursued ;  and  not  the  common  liv 
method  of  an  indictments  Per  Lord  Man^ld  C.  J.  S.  C.  2  Btrt' 
805. 

In  R.  V.  Balme,  2  Cotu/».  648.,  the  defendants  were  indicted  for 
disobeying  an  order  of  justices,  on  the  statute  13  G«3»c.78.,  fof 
the  widening  of  a  highway.  It  was  objected,  that  a  summarj 
method  of  proceeding  before  the  justices  being  directed  by  the 
statute  for  the  recovery  of  a  penalty,  the  prosecution  ought  to 
have  been  in  that  form,  and  not  by  way  of  indictment.  But,  by  the 
court,  disobeying  an  order  of  justices  is  an  offence  at  coinoMO 
law ;  and,  therefore,  the  prosecutor  might  proceed  either  vaj; 
the  penalty  given  by  the  statute  is  only  accumulative* 

And  it  IS  a  general  rule,  that  subsequent  statutes,  which  add 
accumulative  penalties,  do  not  repeal  former  statutes*  R*  v*  '^^' 
son,  1  Cowp.  297. 

Wherever  there  is  a  prohibitory  law,  if  it  be  still  iu  force,  the 
proper  remedy  under  it  is  by  indictment ;  and  where  a  statute  for- 
bids the  commission  of  any  act,  the  doing  it  wilfully  is  indictahiCi 
although  it  be  done  without  any  corrupt  motive.  1  Oiwp'  ^'* 
4  r.  R.  457.  5  T.  R.  607. 

It  is  also  a  clear  and  established  principle,  that  when  a  oev 
offence  is  created  by  an  act  of  parliament,  and  a  penalty  is  an- 
nexed to  it  by  a  separate  and  substantive  clause,  it  is  not  nec^ 
sary  for  the  prosecutor  to  sue  for  the  penalty;  but  he  may  proceed 
.on  the  prior  clause,  on  the  ground  of  its  being  a  misdemeaDor' 
Per  Ashhurst  J.,  4  T.  R.  205. 
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JL  V.  HoBisy  SUU  at  Wett.  afier  M.  T.  60  G.  3.  cor.  Abbott  C.  J.  Whm  an  in. 
2  Siari.  N.  P.  5S6. — This  was  an  indictment  against  the  defendant,  dictment  for 
for  not  having  removed  an  encroachment,  made  by  extending  bis  ^^?^^^J\^  *" 
house  in  Gomdl'Street,  in  pursuance  of  an  order  made  by  two  jus-  tioa[appauB 
tices  of  the  peace  under  the  building  act  (14  G.  3.  e,  78.)9  confirmed  to  be  founded 
by  the  court  of  quarter  sessions,  upon  an  appeal  by  the  defendant  on  an  order 
against  the  order. —*  After  the  indictment  had  been  read,  Bol'  made  in  a  case 
landj  for  the  defendant,  submitted  to  the  court  that  no  indict-  \'^  ^-^'^^y^ 
able  ofence  was  alleged  on  the  face  of  the  indictment,  and  urged,  juJjJSirtion  ^e 
that  this  was  the  proper  time  for  making  such  an  objection,  for  court  will  direct 
which  he  referred  to  a  case  before  Lord  EUenborough^  who  said  an  acquittal  at 
that  it  was  proper  to  make  such  an  objection  in  limine;  and  he  theuttingi, 
was  prepared,  he  said,  to  shew  that  the  conviction  before  the  two  «l<J)ough  the 
justices  was  void ;  and  that,  if  so,  no  judgment  could  be  supported  ^  ^^^^^ 
upon  a  vicious  record.— *^66ott  C.  J*  said,  that  it  appeared  that  - 
the  defendant  was  charged  with  having  disobeyed  an  order  of  two 
magistrates,  and  that  he  thought  the  objection  was  premature  in 
the  present  stage  of  the  business.    The  counsel  for  the  prosecu- 
tion then  gave  in  evidence  the  petition  of  the  defendant  to  the 
court  of  quarter  sessions  to  receive  his  appeal.     This  petition  re- 
cited the  information  and  conviction  before  the  two  magistrates. 
Both  the  information  and  adjudication  charged  the  defendant  with 
having  unlawfully  made  an  addition  to  a  house  of  the  third  rate  or 
class  of  buildings,  projecting  three  feet  six  inches  beyond  the  up- 
right line  of  the  said  building.     The  adjudication  of  the  justices 
alleged,  that  this  was  a  common  nuisance ;  and  further,  airected 
thai  the  same  should  be  abated  on  or  before  the  12th  oi  January 
then  next.     BoUandf  for  the  defendant,  objected  that  no  offence 
against  the  building  act,  14  G.  3.  e»  7.  §  40.  60.,  was  charged  in  the 
con victioo,and consequently,  that  no  indictment  could  be  supported 
for  disobedience  of  an  order  which  was  utterly  void.   The  building 
act,    §  49.,  enacted,  that  no  bow-window  or  other  projection 
should  be  built  or  added  to  any  first,  second,  third,  or  fourth«rate 
building  next  to  any  public  street,  &c.,  so  as  to  extend  beyond 
the  general  line  qfikejronts  of  the  houses^  except  such  projections 
as  may  be  necessary  for  copings,  cornices,  &c.     Gumey  and 
Andrew99  for  the  prosecution,  answered,  that  the  order  of  sessions 
was  grounded  upon  the  act  of  the  defendant,  as  set  forth  in  his 
own  petition ;  and  that  by  the  §  78.  of  the  building  act,  it  was 
enacted,  that  the  judgment  and  determination  of  the  justices  at  the 
sessions  should  be  binding  on  the  party.    It  was  also  urged,  that, 
as  the  objection  appeared  upon  the  record,  the  proper  way  of  ob- 
jecting would  be  by  motion  m  arrest  of  judgment. — Abbott  C.  J* 
The  order  would  be  binding  and  conclusive  in  a  case  where  the 
jttsticea  had  jurisdiction  over  the  subject  matter ;  but  where  they 
have  not,  they  cannot  make  an  order  binding  upon  any  one.    The 
subject  matter  of  the  order  is  not  within  the  act  of  parliament. 
The  defendant  was  accordingly  acquitted. 


III.  VBitj^tn  toj^at  ^imt  art  Bfntiutmmt  0gall  be 

iitougSn 

By  Stat.  31  Eliz,  cS.^  all  indictments  upon  any  statute  penal  ^l^j''*^*^* 
whereby  the  forfeiture  is  limited  to  the  king,  shall  be  sued  within  ^h™,||^^thm 
two  years  afler  the  offence  committed ;  if  the  forfeiture  be  limited  i,  forfeiture  to 
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the  king,  or  to  to  the  king  and  prosecutor,  the  suit  shall  be  in  one  year :  and  in 
king  and  prose-  default  thereof,  the  same  shall  be  sued  for  the  king  within  tvo 
cutor.  years  after  that  year  ended.    But  where  a  statute  limits  a  shorter 

time,  the  suit  shall  be  brought  within  such  time  limited* 

But  for  indictments  of  felonies  and  other  misdemeanors  where 
there  is  no  forfeiture  to  the  king,  or  to  the  king  and  prosecutor, 
no  time  is  limited  by  any  statute ;  but  the  several  acts  of  geaenl 
pardon  have  the  effect  of  a  like  limitation*  The  last  act  of  which 
kind  was  that  of  the  20  G.  2.  c.  52.,  for  certain  offences  conmitted 
before  June  15.  1747* 

IV.  ^otD  far  {tefiera!  £>fSmt»tg  m  stebnal  S>tbm 
map  be  lotmb  in  om  ditiltittmmu 

Several  ofTences  It  is  no  objection  in  arrest  of  judgment  that  an  indictment  con* 
in  one  indict-  tains  several  charges  of  the  same  nature  (as  several  misdemesnon) 
^^^^  in  the  different  counts ;  for  the  judgment  is  the  same:  it  would  be 

Misdemeanors,  otherwise,  indeed,  if  the  legal  judgment  on  each  count  were  dif- 
ferent, for  that  would  be  like  a  misjoinder  in  civil  actions.  YoMMg 
Sf  other*  V.  the  King  in  error^  S  T.  R,  107. 

Per  BuUer  J.  ib.  **  In  misdemeanors,  the  case  R.  v.  Benfddif 

Saunders,  2  JBurr.  984.,  shews,  that  it  is  no  objection  to  an  indict* 

In  feloniea.        ment  that  it  contains  several  charges.  The  case  of  felonies  sdmits 

of  a  different  construction ;   but  even  there  it  is  no  objection  ii 

this  stage  of  the  prosecution.    On  the  face  of  an  indictment  erery 

count  imports  to  be  for  a  diferent  offence,  and  is  charged  tf  it 

different  times  :  and  it  does  not  appear  on  the  record  whether  the 

Indictment        offences  are  or  are  not  distinct.     But  if  it  appear  before  the  d^ 

maybequashed,  fendant  has  pleaded,  or  the  jury  are  charged,  that  he  is  to  be  tried 

or  proaecutor      ^^^p  gepa^ate  offences,  it  has  been  the  practice  of  the  judges  to 

Uon!^   ^'  °  ^*    quash  the  indictment,  lest  it  should  confound  the  prisoner  in  his 

aefence,  or  prejudice  htm  in  his  challenge  of  the  jury;  for  he 
might  object  to  a  juryman's  trying  one  of  the  offences,  though  he 
might  have  no  reason  to  do  so  in  the  other.     But  these  m  oolr 
matters  of  prudence  and  discretion.     If  the  judge  who  tries  the 
prisoner  does  not  discover  it  in  time,  I  think  he  may  put  the  pro- 
No  ground  for    secutor  to  elect  on  which  charge  he  will  proceed.    But  if  the  case 
arrest  of  judg-    has  gone  the  length  of  a  verdict,  it  is  no  objection  in  arrest  of 
ment.  judgment.     So,  where  evidence  affects  several  persons  difereotlf) 

I  have  selected  the  evidence  as  applicable  to  each,  and  left  their 
cases  separately  to  the  jury." 

Per  Grose  J.  ib.  This  is  no  objection  even  in  the  case  of  fehxuei, 
still  less  is  it  so  in  misdemeanors,  (a) 
Indictment  I"  ^-  V.  Jones,[2  Campb.  182.,  Ld.  EUenborough  said,  « In  pf»^ 

may  charge  of  law  there  is  no  objection  to  a  man  being  tried  on  one  indictioeiit 
diren  offences,  for  several  offences  of  the  same  sort ;  it  is  usual  in  felonies  for  the 
Practice  in  judge  in  his  discretion  to  call  upon  the  counsel  for  the  proeecouoB 
felony.  to  select  One  felony,  and  to  confine  themselves  to  that,  but  ths 

practice  has  never  been  extended  to  misdemeanors. 
Felonies  which       ^^»  however,  the  several  offences  charged  in  the  seversl  countt 
require  differ.     Bte  such  as  would  require  different  judgments  to  be  given,  ss  ^^ 
ent  judgments,    instance,  if  it  were  murder  in  one  count,  and  simple  larcenf  ^ 


(a)  A  count  for  embezsUng  bank-notes  upon  the  statute  may  be  joined 
oount  for  larceny.     Rex  ▼.  Johnson,  3  If.  {•  5".  539. 


with* 
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anotfaer,  it  will  be  sufficient  ground  for  arresting  the  judgment* 
3  T.  R.  106. 

The  first  count  of  an  indictment  charged  prisoner  with  break-   Connt  for  hr. 
ing  and  entering  and  stealing  from  a  warehouse,  and  the  second   5^7  *"^  f^""* 
for  knowingly  receiving  the  stolen  goods  ;  after  conviction  on  the  ^  '^*-^'"?d 
latter  count,  a  case  was  reserved,  and  the  two  questions  were :  Ist,  j^'i^ne^indict. 
whether  the  two  counts  could  be  joined,  the  punishment  on  the  menc. 
first  connt  being  transportation  for  life,  while  on  the  second  it  was 
for  fourteen  years  only  ;  and  2dly,  whether  the  prosecutor  ought    But  ^u. 
to  have  been  put  to  his  election.     The  judges  were  unanimous  ^'w^o*  p«>- 
that  the  two  charges  might  be  joined,  but  were  equally  divided  as  *^»"^^™^'^ 
to  prosecutor  being  put  to  his  election ;  and  it  was  agreed  that  eUctlon.^  " 
the  clerks  of  assize  should  be  directed  not  to  put  both  such 
charges   in   one   indictment.     TV.  T.  1829,  72.  v.  Galloway  and 
anoiKeTf  I  R.Sf  M*  2S4.     The  rule  so  laid  down  was  afterwards 
confirmed   in  another  case.     M.  T.  1830,   R.  v.  Madden,  1  AT. 
277. 

The  same  felony  may  be  charged  in  different  ways,  in  different   '^^  i*™* 
coonts,  in  order  to  meet  the  facts  of  the  case  as  they  may  come  f*^®^y  ^^^^^ged 
oat  in  evidence :  thus,  if  there  be  a  doubt  whether  the  goods  stolen   nodn!'^^ 
or  the  house  in  which  a  burglary  was  committed,  be  the  goods  or 
Yioose  of  A»  or  B,,  they  may  be  stated  in  one  count  as  the  goods 
or  house  of  A.,  and  in  another  count  as  the  goods  or  house  of  /?• 
2B.SfP.50S. 

Where  the  indictment  charged  A»  with  stealing,  and  B,  as  the  ^fnoui  stolen 
receiver  of  various  articles,  which  it  was  probable,  from  the  evi-  •^clet,  po§- 
dence,  that  A.  had  taken  at  several  different  times,  it  was  neverthe-  ^nce  ?hou  b^ 
less  held  that  the  prosecutor  ought  not  to  be  put  to  his  election,  as  /m>6a%ii^to  • 
it  was  not  impossible  but  that  they  all  might  have  been  taken  at  prowcutomot' 
onetime,  and  there  was  nothing  to  guide  the  prosecutor  in  making  *^  ^^  put  to  his 
the  selection.     But  as  the  evidence  against  B.  shewed  that  there  ®^**^<>"* 
had  been  distinct  acts  of  receiving,  the  prosecutor  must  elect  what  act      ^'^"If *^.^ 
of  receiving  he  relied  upon.  It  was  held  allowable,  however,  to  give  J^J^^  timet  • 
evidence  against  B.  of  her  having  in  her  possession  other  articles  prosecutormiiBt 
of  the  stolen  property,  in  order  to  shew  the  guilty  knowledge.    R»  elect. 
V.  Dunn  and  another ^  I  R,  Sf  M*  146.  Other  acu  of 

The  statute  7  &  8  G.4.  c.28.  «.6.,  which  abolishes  the  benefit  receiving  ad- 
of  clergy  in  cases  of  felony,  provides,  that  nothing  therein  con-  ■"•"We,  to 
tained  shall  prevent  the  joinder  in  any  indictment  of  any  counts,  knowl^f? 
which  might  have  been  joined  before  the  passing  of  that  act. 

It  appears  to  have  been  formerly  holden,  that  a  person  could  not   One  indictment 
be  prosecuted  upon  one  indictment  for  assaulting  two  persons,  each  jT^Jl^^'^ 
assault  being  a  distinct  offence,    i?.  v.  Clendon,  2  Ld,  Raym.  1572.  M«auliing  two 
2  Str.  670.     But  in  R,  v.  Benfield  and  Saunders,  2  Burr,  984.,  the  persons. 
court  held  this  case  of  Clendon  not  to  be  law,  and  said,  cannot 
the  king  call  a  man  to  account  for  a  breach  of  the  peace  because 
be  broke  two  heads  instead  of  one?     It  is  a  prosecution   in 
the  king's  name  for  the  offence  charged ;  and  not  in  the  nature 
of  an  action,  where  each  person  injured  is  to  recover  separate 
damages. 

In  that  case,  which  was  for  the  defendants*  singing  a  libellous  Joint  uncing 
song  against  John  and  Jane  Cooke,  the  court  held,  that  this  being  ^^  *  libelTout 
a  joint  act  done  by  both  (for  they  had  both  joined  in  the  act  of  ^°^' 
singing  the  libellous  matter),  they  might  well  be  joined  in  one  and 
the  same  indictment. 
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Several  offend- 
ers jmned  in 
one  indictment 
in  different 
counts. 


Several  de- 
fendants, and 
several  offences 
of  the  same 
nature. 


Several 
offenders  in 
same  count. 


Joint  indict- 
ment of  two, 
separate  con- 
victions   re- 
quiring differ- 
ent judgments. 


Burglary  and 
capital  larceny* 
judgment  for 
on  same  indict- 
ment. 


On  indictment 
for  a  reoeiviog 
of  stolen  goods 
by  A.  and  J9., 
A*  and  B.  can- 
not be  convicted 
of  two  separate 
acts  of  receiv- 
ing. 


The  indictment 
roust  be  several 
^ere  the 
>ce  arises 


Nor  is  it  any  objection  on  demurrer^  that  flereral  differeot  de- 
fendants are  charged  in  different  counts  ci  an  indictmeDt  for 
offences  of  the  same  nature*  where  there  may  be  the  same  plea 
and  the  same  judgment,  though  it  may  be  a  ground  for  an  appli- 
cation to  the  aiscretion  of  the  court  to  quash  the  indictment.  £.  v. 
Kingston  and  others f  8  East^  41. 

Several  were  indicted  for  an  offence  against  a  local  act  of  parlit- 
ment,  and  there  were  several  counts*  in  some  of  which  some  were 
named  and  not  the  rest*  and  each  count  charged  each  set  of  per- 
sons jointly*  and  this  was  objected  to  on  demurrer*  as  being  a  ma- 
joinder  of  counts  against  different  sets  of  offenders*  and  not  like 
charging  the  same  defendants  with  different  offences  epudem 
generisf  in  different  counts.  Lord  EUenborough  C.  J.  said,  this 
would  have  been  a  good  ground  of  application  to  the  court  to 
quash  the  indictment^  for  the  inconvenience  which  might  arise  il 
the  trial,  from  joining  different  counts  against  different  offenders; 
but  where  to  the  offences  so  charged  in  different  counts  there  mnr 
be  the  same  plea  and  the  same  judgment,  there  is  no  authority  for 
saying  that  such  joinder  in  one  indictment  is  bad  in  law ;  nor  is 
there  any  legal  incongruity  on  the  face  of  it  to  warrant  aa  in  giving 
judgment  for  the  defendants  on  demurrer.    8  East^  46* 

If  there  be  several  offenders  who  commit  the  sanae  qgenott 
though  in  law  they  are  several  offences  in  relation  to  the  sevcnl 
offenders,  yet  they  may  be  joined  in  one  indictment ;  as,  if  severtl 
commit  a  robbery,  or  burglary,  or  murder.    2  Hale^  173. 

The  two  prisoners  A»  and  B.  were  indicted  jointly  for  a  capitil 
felony,  in  stealing  from  a  dwelling^ouse  to  the  amount  of  6^.  l(h.: 
A*  was  found  guilty  to  the  amount  of  6/.,  and  B,  of  ICU.  On  cs. 
res,  the  question  was,  what  sentence  could  be  passed,  the  two 
prisoners  having  been  convicted  of  two  different  felonies,  whick 
were  subject  to  distinct  judgments.  The  judges  were  of  opinion, 
that  a  pardon  being  granted  or  a  nol.  pros,  being  entered  as  to  J?«, 
judgment  might  be  given  against  A.  R.  v.  Hempstead  and  Hudson, 
C.  a  R.  344. 

Where  there  was  a  ioint  indictment  against  three  prisooert  ftir 
burglary  and  for  stealing  to  the  value  of  40f .  in  the  dwelling 
house;  of  whom  one  pleaded  guilty,  and  the  other  two  were 
acquitted  of  the  burglary,  but  found  guilty  of  the  capital  larceoj, 
on  case  reserved,  a  majority  of  the  judges  held,  that  jadgmeot 
should  be  entered  against  all  three ;  against  one  for  the  bui^ary 
and  capital  larceny,  and  against  two  for  the  larceny.  Af*T.  1823, 
A.  V.  Buttervoorth  and  others^  C  C  R.  520. 

But  where  two  persons,  mother  and. son,  were  indicted  for 
knowingly  receiving  stolen  goods,  and  it  appeared  in  evidence  that 
the  mother  received  the  stolen  property  from  the  son,  and  wis 
not  present  when  the  son  received  it,  the  judges  were  of  opinioo 
that  the  mother  was  improperly  convicted,  for  that  it  was  a  sepa- 
rate receiving  by  each,  and  not  a  joint  receiving  as  laid  in  the  indict, 
ment.   E.  T.  1830,  R^  v.  Messingham  and  another^  IR.SfM*  S5a 

Larcenies  committed  of  several  things,  though  at  several  times 
and  from  several  persons,  may  be  joined  in  one  indictfoent 
2  Hale,  173.    But  see  the  judgment  of  BuUer  J.  iifpri. 

If  the  crime  wholly  arise  from  any  such  joint  act,  which  ia 
itself  is  criminal,  without  any  regard  to  any  particular  petsonal 
default  of  the  defendants,  the  indictment  may  charge  the  de- 
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/eodants  jointly  or  severaliy ;  and  some  may  be  acquitted  and  from  tlie  tit- 
lome  coovicted.    Bot  where  the  offence  indicted  does  not  wholly  cuimCaiicM  be 
arise  from  the  joint  act  of  all  the  defendants,  but  from  such  act  JSK*  **  ""^ 
joined  with  some  personal  particular,  defect,  or  omission  of  each  ^ 

defendant,  without  which  it  would  be  no  offence,  the  indictment 
must  charge  them  severally  and  not  jointly ;  because  the  offence  of 
each  defendant  arises  from  a  defect  peculiar  to  himself.    2  Haw. 

T«o  may  be  indicted  jointly  for  a  battery  or  extortion.    lUg.  v. 
AtkiiuoH,  1  S(dk.  S&2. 

And  80  it  is,  though  the  offences  are  of  several  degrees^  but  de-  Se?en]  degrees 
pendent  one  upon  another,  as  the  principal  in  the  first  degree,  and  ^^  ^  **™* 
the  principal  in  the  second  degree,  to  wit,  present,  aiding  and  ®®^**' 
abetting  in  the  principal,  and  accessary  before  or  afteV.     2  //a/e, 
173L 

In  R.  1.  Philips  and  others,  2  Sir.  921.,  six  were  indicted  in  one  Not  m,  where 
indictment  for  pefjuryt  and  four  of  them  pleading  were  convicted,   the  offence  is 
It  wai  moved,  m  arrest  of  judgment,  that  the  crime  of  perjury  is  *^'-'  ••g^^  *** 
in  iu  nature  several,  and  two  cannot  be  indicted  together.     And,  ^^Xl  ** 
h/ the  court,  there  may  be  great  inconveniences  if  this  be  allowed; 
one  may  be  desirous  to  have  a  cerliorarif  and  the  other  not; 
the  jory  on  the  trial  of  all  may  apply  evidence  to  all  that  is  but 
evidence  against  one.    And  they  cited  a  case,  Q.  v.  Hodgson  and 
oikeri^  where  two  were  indicted  for  being  scolds,  and  compared  to 
barratry,  and  it  was  held  not  to  lie.   And  in  the  principal  case  judg- 
ment waa  arrested* 

In  Trmaines  P.  C.  1S8.,  there  is  a  precedent  of  an  indictment 
sgainit  three  for  perjury  committed  by  the  three ;  they  deposed 
to  one  fact,  but  their  evidence  differed  each  from  each.  Rex  v. 
Jde,  xfideT  T.  R.  S\%. 

On  an  indictment  against  several  for  a  nuisance,  in  injuring  a   Where  sereral 
pnbiic  nsf igation,  by  the  heightening  of  banks  for  the  protection  pe"on«  do  se- 
of  private  lands,  whereby  the  water  was  brought  down  in  such  force  '*^^,  *^*^ 
as  to  danoage  the  navigation,  it  appeared  by  special  verdict  that  j^n" ^isence 
the  iereral  defendants  acted  separately  iu  raising  the  banks  of  they  may  be 
their  respective  lands ;  but  per  Lord  Tenterden  C.  J.,   as   the  indicted  to- 
grievance  complained  of  is  the  result  and  effect  of  the  acts  of  all  gather, 
jointly,  there  is  no  objection  to  an  indictment  including  all.    R,  v. 
TragiiTi  and  others,  2B.^  Ad.  874. 

H.  T.  Levy  and  others,  Siit.  at  West,  after  H.  T.  69  G.  S.  cor.  Indictment 
Mut  C.  J.,  2  Stark.  N.  P.  458.    This  was  an  indictment  against  chw^ging  mis. 
Lev^  and  others  for  a  conspiracy.     The  indictment  alleged,  that  aiS^t  wlTnts 
^iubeth  Harris  being  in  a  state  of  pregnancy,  during  her  par-^  ^^  ^^  ,^„^ 
tttritinn  the  defendants  conspired  together,  by  making  loud  noises,  day.    Differ, 
and  by  knocking  violently  against  the  wall  of  the  room  in  which  ent  miade- 
the  prosecutrix  hiy,  to  injure  and  terrify  her.    There  were  two  mesnorsmay 
counts  for  conspiracies,  and  one  for  a  riot,  &c.    It  appeared  that  ^ff^fJjTJi. 
the  nroiecutrix,  Elizabeth  Harris,  was  a  Jewess,  and  that  she  had 
lived  with  James  Tweedie,  a  Christian,  as  his  wife,  under  a  pro- 
mite  of  nuirriage  from  him,  but  that  they  had  never  been  married ; 
^  it  was  proved,  that  the  defendants  (who  were  Jews),  and  who 
^\  appeared  had  been  offended  at  the  prosecutrix's  supposed  mar* 
I'lage  with  a  Christian,  had,  on  the  day  specified  in  the  indictment, 
vti.  the  13th  of  Sqttember,  whilst  the  prosecutrix  vvas  in  labour, 
been  guilty  of  the  annoyance  complained  of  in  the  indictment. — 
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Evidence  being  afterwards  offered  of  similar  conduct  on  the  part 
of  the  defendants  on  a  different  day  from  the  13th  of  September, 
Andrews  objected,  that  since  but  one  day  was  alleged  on  tiie  re- 
cord, without  the  addition  '*  and  on  divers  other  days  and  fimn," 
it  was  not  competent  to  the  prosecutor's  counsel  to  adduce  evi- 
dence of  any  offence  on  another  day :  and  he  referred  to  a  case 
decided  by  Lord  Ellenborough,  Abbott  C.  J.  said,  that  the  pr& 
sent  case  was  distinguishable  from  that  cited,  since  here  t&ere 
were  two  counts  for  conspiracies  and  one  for  a  riot ;  and  that  en- 
dence  at  all  events  might  be  given  under  the  different  counts  of 
offence  on  separate  days.  The  jury  found  Le^ty  and  two  othera 
guilty  of  a  conspiracy. 

V.  rafietger  tge  dDratib  Hlurp  map  rjpdtnltte  Wxmm 

against  tge  fiittg. 

Lord  Hale  (2  Hale^  157.)  says,  that  the  grand  jury  at  the  asioei 
or  sessions  ought  only  to  hear  the  evidence  for  the  king,  and  in 
case  there  be  probable  evidence  they  ought  to  find  the  bill,  becsuK 
it  is  but  an  accusation,  and  the  party  is  to  be  put  on  his  trial  after- 
wards. 

Which  doctrine  is  also  laid  down  by  C.  J.  Pembertcn^  in  the 
case  of  the  earl  of  Shaftesbury.    8  Hotoell^s  St.  Tri.  770. 

But  the  learned  editor  of  Hale's  History  observes  upon  tbiSi 
that  Sir  John  Haxvkinsy  in  his  remarks  on  the  said  case,  unaiuvcr* 
ably  shews,  that  a  grand  jury  ought  to  have  the  same  perautMe 
of  the  truth  of  the  indictment  as  a  petty  jury  or  a  coroner's  in- 
quest ;  for  they  are  sworn  to  present  the  truth,  and  nothing  bot 
the  truth.     Vide  8  Hovoeirs  St.  Tri.  8»7. 

And  Lord  Coke  says,  that  seeing  indictments  are  the  fooiNi- 
ation  of  alU  and  they  are  commonly  found  in  the  abaeoce  of 
the  party  accused,  it  is  necessary  there  should  be  substantial 
proof.     3  Inst.  25. 

VL  ^ott)  maitp  Mttnetr^r^  are  requisite  to  an 

SInmttmeitt. 

An  indictment  may  be  found  upon  the  oath  of  one  witness  oniy, 
unless  it  be  for  high  treason,  which  requires  two  witnesses,  9^ 
unless,  in  any  instance,  it  be  otherwise  specially  directed  by  act 
of  parliament.    2  Haw.  c.  25.  §  129. 

A  bill  is  not  4o  be  found  a  true  bill,  unless  a  majority  of  the 
grand  jury,  consisting  of  twelve  at  the  least,  agree  in  thinking  that 
there  is  sufficient  evidence  for  putting  the  defendant  on  his  trial: 
but  if  less  than  twelve,  though  a  majority,  agree  in  thinking  so* 
the  bill  is  thrown  out,  and  must  be  endorsed  **  no  true  bill." 

VII.  mfittfitv  ege  dDranb  |urp  map  finb  an  JintAit-^ 

mettt  0{ieciallp. 

It  seems  to  be  generally  agreed,  that  the  grand  jury  may  not 
find  part  of  an  indictment  to  be  true,  and  part  false ;  but  nia^t 
either  find  a  true  bill  or  ignoramus  for  the  whole ;  and  if  they  tak^ 
upon  them  to  find  it  specially,  or  conditionally,  or  to  be  true  fof 
part  only,  and  not  for  the  rest,  the  whole  is  void,  and  the  ^1 
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cannot  be  tried  upon  it>  but  ought  to  be  indicted  anew.    2  Haw* 

But  where  there  are  two  counts  in  the  indictment,  as  one  for  a  jtuurt  as  to 
riot,  another  for  an  assault,  the  same  may  be  considered  as  two  two  counts. 
distinct  indictments ;  and  the  jurj  may  affirm  the  bill  as  to  one 
of  the  counts,  and  reject  it  as  to  the  other.     Rex  v.  Fieldhotae^ 

1   €J<ywp»  325*  M*nslaaffhter 

And  where  a  bill  is  presented  for  murder,  the  grand  jury  may  may  be  found 
find  a  true  bill  for  manslaughter  only.     So  ruled  per  Garroto  B.  on  bill  for  mur^ 
at  St4tff:  Sum.  Ast.  1822.     Rex  v.  Caulkin,  MS.  ^^' 

Rex  V.  Martf  Doran^  1  Leach,  538.     At  the  Sept.  sess.  1790,  at   Two  indlcu 
Hicks  $  Hallf  for  the  county  of  Middlesex,  the  managers  of  the  «»«»••  ft>r  the 
^F^/jirijM^er  insurance  office  preferred  two  indictments  at  the  same  •■»•  oflfen<»» 
time  agiunst  one  Maty  Doran  ;  the  one  for  a  felony  at  the  com-  ^^^  un^^r  « 
men  law,  and  under  stat.  9G.\.  c.  22.,  for  setting  fire  to  and  burn-  "statute,  and  the 
ing  the  house  of  Daniel  Mathews,  in  LiltU  Russell  Street,  Covent  other  for  the 
Garden;  and  the  other  for  a  misdemeanor,  charging,  that  she,  tnitdemeanor 
betng^  possessed  of  the  same  house  as  tenant  for  years  to  Daniel  f*"  ^^^^^^ 
M'aikewst  did  set  (ire  to  a  certain  room  on  the  second  floor  in  the  ^^meflmd 
said   house,  with  intent  to  burn  the  houses  contiguous  and  ad-  or  found  at  the 
joining  thereto.  lame  time. 

The  grand  jury  found  both  these  indictments  to  be  true  bills ; 
and  the  indictment  for  the  felony  was  transmitted,  as  usual,  from 
Hicks* s  HaU  to  the  O.  B.  to  be  tried :  but  when  the  prisoner  was 
put  to  the  bar,  the  counsel  for  the  crown  perceiving  from  the  de- 
p4»9sttona  which  were  taken  before  the  magistrate,  that  there  was 
n€>t  snfBcieot  evidence  to  sustain  the  charge  of  Jelony,  stated  to 
tbe  ccHirt,  that  as  there  was  another  indictment  found  against  the 
prisoner  for  the  misdemeanor,he  should,  under  these  circumstances, 
dediiie  the  proaecntion  for  the  capital  offence.  '  Eyre  C.  B.  ex« 
pressed  a  strong  disapprobation  of  the  practice  of  preferring  dif- 
ferent indictments  at  the  same  time,  on  the  same  case,  for  the 
eiony  and  the  misdemeanor  ;  and  desired  that  notice  might  be  sent 
to  the  derk  of  the  indictments  at  Hicks's  Hall,  to  prevent  it  in 
faturew  Tbe  grand  jury  cannot  with  propriety  find  two  indtct- 
DBents  for  the  same  oflence  at  the  same  time,  and  the  continuance 
of  the  practice  may  produce  many  inconveniences. 

VIIL  Bfntiltnmm  to  be  in  eitgK^B^ 

By  staU.  4  G.  2.  c.  26.  and  6  G.  2.  c.  14.  all  indictments,  informa-  1°  English. 
tions,  inquisitions,  and  presentments,  shall  be  in  English,  and  be 
written  in  a  common  legible  handf  and  not  court  hand  ;  on  pain 
of  50lm  to  him  that  shall  atue  in  three  months. 

IX.  iForm  of  an  $ntiittmenu 

[7G.4.  c.64.] 

In  order  to  understand  this  matter  rightly,  it  is  judged  requisite 
first  to  insert  the  entire  form  of  an  indictment,  and  then  to  take  it 
ID  pieces,  and  explain  the  several  parts  of  it  in  their  order. 

Which  order  shall  be  as  follows  : 

1.  The  caption. 

2.  The  description  of  the  person  indicted. 

3.  ()fthe  allegation  of  timet  and  the  words  vi  et  armis. 
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4.  Of  the  allegation  of  place, 

5.  The  description   of  the  person   indicting^  or  other  persQn 

named. 

6.  The  description  of  the  offence* 

7.  The  conclusion^  and  of  technical  averments. 

The  instance  which  is  chosen  is  on  the  statute  of  stabbing. 
1  J.  I.e.  8. 
N.  B.  This  Stat,  is  now  repealed. 

Nature  of  cap-        The  caption  of  the  indictment  is  no  part  of  the  indictment  itself, 
tion.  (2  Hale,  166.)  but  is  the  style  or  preamble,  or  return  that  is  made 

from  an  inferior  court  to  a  superior,  from  whence  a  rerfioran  issues 
to  remove  ;  or  when  the  whole  record  is  made  up  in  form ;  for  the 
record  of  the  indictment,  as  it  stands  upon  the  file  in  the  coart 
where  it  is  taken,  is  only  thus,  The  jurors  for  our  lord  the  hn^ 
upon  their  oath  present :  when  this  comes  to  be  returned  upon  a 
certiorari,  it  is  more  full  and  explicit,  as  follows : 

Westmorland.  M^  Jj'  general  guarter  «.«o».  of  the  p^ 

J        hotden  at  Appleby  in  and  for  the  county  ^m- 

said,  the  ■  day  of in  the  —  ^ear  of  the  ran  oj 

our  sovereign  lord  William  the  fourth  of  the  united  kingdom  qf^nei 
Britain  an3  Ireland  king,  defender  of  the  foith,  hejfore  i*^»sd 
K.  P.  esquires,  and  others  their  associates,  justices  cf  our  said  M 
the  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king  is  tk 
said  county,  and  also  to  hear  and  determine  diversfolonies,  tramsith 
and  other  misdemeanors  in  the  said  county  committed^  byiieod 
of  good  and  lavo/ul  men  of  the  county  aforesaid,  sworn  esi 

charged  to  inquire  for  our  said  lord  the  king,  and  for  the  hodtj  oJ 
the  county  aforesaid,  it  is  presented  : 

That  ^ohn  Armstrong  late  of  Appleby  in  the  county  aformA 
yeoman,  not  having  God  before  his  eyes,  hut  being  mooed  and  u- 
duced  by  the  instigation  of  the  devil,  on  the  ■    day  of-^^ 

in  the  —  year  of  the  reign  of  our  said  sovereign  lord  Willian 
the  fourth,  of  the  united  kingdom  of  Gretit  Britain  and  Ireland  fe. 
defender  of  the  foith,  at  the  hour  of  nine  in  the  qfiemoonoflk 
same  day,  with  force,  and  arms,  at  Appleby  aforesaid  in  the  coum^ 
aforesaid,  in  and  upon  one  George  Harrison  in  the  peace  qJ  Gcd 
and  of  our  said  lord  the  king  then  and  there  being  (the  ahnm 
George  Harrison  not  having  any  vteapon  then  drawn,  nor  the  qfifft' 
said  George  Harrison  having  Jirst  stricken  the  said  John  Armstroogt 
foloniously  did  make  an  assault ;  and  that  the  aforesaid  John  Ano* 
strong,  with  a  certain  drawn  sword  of  the  value  of  Jive  shilii»i^ 
which  he  the  said  John  Armstrong  in  his  right  hand  then  and  that 
had  and  held,  the  said  George  Harrison  in  and  upon  the  rigid  m 
of  the  belly  near  the  short  ribs  of  him  the  said  George  Harri«w» 

Sthe  aforesaid  George  Harrison  as  is  aforesaid  then  and  time  ^^ 
xaving  any  weapon  drawn^  nor  the  aforesaid  George  Harrison  ihe* 
and  there  having  Jirst  stricken  the  said  John  Armstrong,)  then  and 
there  foloniously  did  slab  and  thrust^  giving  unto  the  said  Georp 
Harrison  then  and  there  with  the  sword  aforesaid,  infortnafort' 
said,  in  and  upon  the  right  side  of  the  belly  near  the  short  rihioj 
him  the  said  George  Harrison,  one  mortal  wound  of  the  breadih 
of  one  inch  and  of  the  depth  of  nine  inches  ;  of  whuA  said  isom 
wound  he  the  said  George  Harrison  then  and  there  inslantlt/  died: 
And  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do  tai/  ti^ 
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ike  said  John  Armstrong  him  the  said  George  Harrison,  on  the 
qfifretaid  thirtieth  day  o/*  March  in  the  year  aforesaid^  at  Appleby 
aforesaid  in  the  county  aforesaid  in  manner  and  form  aforesaid 
J^oniousiy  did  kUl^  against  the  peace  of  our  said  lord  the  now  king^ 
his  crown  and  dignity^  and  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

Westmorlana.']  The  name  of  the  county  must  be  in  the  marginy   Kame  of  the 
or  repeated  in  the  body  of  the  caption.     2  Hale^  166.  county  mutt 

The  county  which  is  laid  in  the  margin  denotes  the  county  appcur  ia  tlw 
whence  the  grand  jurors  come.  ctption. 

The  cases  agree  that  it  is  not  necessary  to  repeat  the  name  of  Not  necenwy 
the  county  in  the  body  of  the  caption,  though  it  is  usual  to  do  ^  repeat  name 
so;  but  that  a  reference  to  the  county  in  the  margin  by  the  word  •'^'""'•y* 
aforesaid  is  sufficient.     1  Saund.  308.  n.  (1). 

It  seems  agreed,  that  if  sucli  caption  either  set  forth  no  place  CiptUm  most 
at  all  where  the  indictment  was  found,  or  do  not  shew  with  suffi-  ■'^  *  Pj*? 
cient  certainty  that  the  place  set  forth  is  within  the  jurisdiction  of  JJidUIJiOT  of*" 
the  court  before  which  it  was  taken,  as  where  it  sets  forth  the  in-  ii^  court, 
dictment  as  taken  at  a  session  of  the  peace  holden  for  such  a 
county  at  J!?.,  without  shewing  in  what  county  B»  isy  otherwise 
than  by  putting  the  county  into  the  margin,  it  is  insufficient. 
2  Hato.  P  C.  c.  25.  i  125. 

At  the  general  quarter  sessions  of  the  peace  >'\     The  court  where   Court, 
the  indictment  is  made  must  be  expressed :  otherwise  the  caption 
is  erroneous.     1  Hale^  166.    2  i/citu.  c.  25.  $  118. 

Holden  at  Appleby  in  and  for  the  county  aforesaid.']     It  must   Place 
appear  where  the  sessions  was  held ;  and  that  the  place  where 
it  was  held  is  within  the  extent  of  the  commission.    2  Hale^ 
166. 

Where  the  caption  of  the  indictment  stated  the  court  of  ouarter  TinM. 
sessions  where  such  indictment  was  found  to  have  been  holden 
on  an  impossible  day,  it  was  holden  to  be  fatal.     R.  v.  Feamley^ 
1  T.  R.  316. 

The         '      day  of in  the  —  year  of  the  reign  of 

our  sovereign  /ora  William  thefouHh."]  It  hath  been  adjudged  that 
if  the  caption  of  the  indictment  describe  the  sessions  holden  in 
the  time  past,  and  not  in  the  time  present ;  or,  as  holden  on  such 
a  day  in  such  a  year  of  the  king,  without  ascertaining  what  king, 
it  is  insufficient.  But  it  seems  to  be  agreed,  that  it  is  sufficient  to 
express  the  year  of  the  king,  without  adding  that  of  our  Lord. 
2//<iio.  C.25.  §127. 

The  — ^-  '^^.y-l     Figures  to  express  numbers  are  not  allow*  Numbera. 
able  in  an  indictment ;  but  numbers,  whether  cardinal  or  ordinal, 
must  be  expressed  in  words.    2  Hale^  170.     Or  at  least  in  Roman 
numerals.     R.  v.  Phillips^  1  S/r.  261. 

Be/bre  J.  P.  and  K.  P.  esquires,  and  others^  their  associates.]   Bcfon  whom 
It  is  not  necessary  to  name  all  the  justices,  but  only  so  many  as  holden. 
are  enabled  to  hold  a  sessions,  and  the  rest  may  be  supplied  by 
the  words  and  others  their  associates.    2  Haley  167. 

And  although  no  sessions  can  be  holden  without  one  of  the  jus- 
tices beins  of  the  auorum,  yet  in  the  caption  there  need  not  be  any 
mention  which  of  tnem,  or  whether  any  of  them,  are  of  the  quorum; 
for  it  is  sufficient  if  defocto  the  sessions  be  holden  before  him  or 
them  that  are  of  the  quorum^  although  not  so  mentioned,  and  so 
is  the  usual  course.    2  Hale,  167* 
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And  also  to  hear  and  determine^  &c.l  These  words  are  neca- 
sary,  because  without  this  clause  (by  the  commissioD)  they  csDaot 
proceed  by  indictment.     2  HalCf  166.  1  Sir.  442. 

Bi/  the  oath.']  If  the  caption  conclude  that  it  is  presented,  with- 
out saying  on  their  oath,  it  shall  be  quashed :  for  their  pretenl- 
ment  must  be  upon  oath,  and  so  returned.    2  Hale,  168. 

Bjl/  the  oath  of  ■  .'J  It  must  name  the  j urors  that  preseoted 
the  offence ;  and  therefore  *'  by  the  oath  of  A*B.f  CD^  asd 
others/'  is  not  good  ;  for  it  may  be,  the  presentment  was  by  a  l«i 
number  than  twelve,  or  that  some  one  of  them  was  incapacitated, 
who  might  influence  all  the  rest,  as,  for  instance,  a  person  outlawed; 
in  which  case  the  indictment  may  be  quashed  by  plea.  2  HaUt 
167. 

It  seems,  however,  to  be  doubtful,  whether  an  indictmeot  would 
be  quashed  for  want  of  the  jurors'  names  appearing  in  the  caption 
2  Hau).  C.25.  J  126. 

It  has  been  decided  in  Dom*  Proc,,  that  the  names  of  the  juron 
need  not  appear  in  the  caption,  in  the  King^s  Bench  record.  Jjf* 
lett*s  case,  July  6.  1826.     1  Saund.  248.  n.  (I). 

Good  and  laxioful  men  of  the  county  aforesaid.']  These  wordi 
also,  Ld.  Hale  saith,  are  necessary.  But  Mr.  Hatokins  says,  that 
it  is  no  exception  to  an  indictment  found  in  the  superior  courti, 
and  that  it  hath  been  overruled ;  because  all  men  shall  be  in- 
tended to  be  honest  and  lawful  till  the  contrary  appear.  S  Haki 
167.    2  Haw.  c.  25.  §  17. 

Sworn  and  charged  to  inquire  for  our  said  lord  the  king  andftr 
the  "body  of  the  county  aforesaid.']  TI)ough  Lord  Hme  says  it 
seems  requisite  to  add  this  clause,  2  Hale,  167* ;  it  is  holdeo  is 
R.  V.  Morgan,  1  Ld.  Raym.TlO.,  that  it  is  not  necessary. 

IX.  (2.)  £)f  tfie  attOtctfe. 

It  is  presented;  that  John  Armstrong,  late  of  Appleby.]  Tbc 
name  of  the  party  indicted  regularly  ought  to  be  inserted,  lod 
inserted  truly  in  every  indictment.    2  Hale,  175. 

But  the  inhabitants  of  a  parish  may  be  indicted  for  not  F^ 
pairing  the  highway^  although  no  person  is  particularly  named. 
Wood's  Inst.  b.  4.  Cb  5. 

To  prevent  the  inconvenience  of  troubling  one  person  for  bb- 
other,  it  is  by  stat.  1  //•  5.  c.  5.  ''  ordained  and  established,  Aai 
in  every  original  writ  of  actions  personal,  and  appeals,  and  invd' 
ments  tn  which  the  exigent  shall  be  awarded,  to  the  names  ofv^f 
defendants  in  such  writs  original,  appeals  and  indictments,  Bd6iiiff* 
shall  be  made  of  their  estate  or  degree,  or  trade,  and  of  the  iv^ 
or  hamlets,  or  places,  and  the  counties,  of  the  mhicli  they  vert,  ^ 
are,  or  in  which  they  are  or  were  or  may  be  conversant  .*  a^dij^ 
process  upon  the  said  original  writs,  appeals,  or  indictm€«ts%  iutsi 
which  the  said  additions  be  omitted,  any  outlawries  be  proKOMnetei 
that  they  be  void,  Jrustrate,  and  holden  for  none  ;  ana  thai  bejoft 
the  outtaxvries  pronounced,  the  said  writs  and  indictments  Mi  ^ 
abated  by  exception  of  the  party." 

The  exigent  is  a  writ  whereby  the  sheriff  is  commaiided  to 
proclaim  the  party  in  the  county  court,  in  order  to  his  being 
outlawed.  And  by  these  words  the  act  extendeth  only  tocssd 
where  process  of  outlawry  may  be  awarded;  and  therefore  A 
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extendelh  not  to  an  indictment  for  encroaching  on  the  highway, 
because  in  that  case  process  of  outlawry  lieth  not,  but  a  distress. 
Cro.  Eliz.  148. 

But  it  extends  to  any  indictment  upon  which  process  of  outlawry   Name  and 
lies,  as  well  as  to  an  appeal.     2  Haw.  c.  25.  §  70.  addition. 

Regularly  by  the  common  law,  every  natural  man,  having  no 
name  of  dignity,  ought  to  be  named  in  all  originals  and  other  suits 
by  his  Christian  name  and  surname;  and  that,  before  this  act, 
sufficed ;  but  if  he  had  a  name  of  inferior  dignity  (as  knight  or 
bann^et),  he  ought  to  be  named  by  his  Christian  name  and  surname, 
and  by  the  addition  of  his  name  of  dignity.     2  Inst,  655. 

It  is  not  necessary  that  there  should  be  any  addition  to  the  KoaddiUon 
name  of  a  prosecutor  or  prosecutrix  in  an  indictment.  SulPs  auCf  necewary  to 
2Leackf  861-  name  of  proae- 

If  there  be  a  corporation  of  one  sole  person  that  hath  a  fee  ^"^^* 
simple,  and  may  have  a  writ  of  right,  he  may  be  named  by  the  ^f  ■  corpor- 
common  law  by  his  Christian  name  without  any  surname,  as  John  *****"  "****• 
bishop  of  P.     2  Inst.  666. 

If  it  be  a  corporation  aggregate  of  many  able  persons,  as  mayor  Of  a  corpor- 
and  commonalty,  dean  and  chapter;  the  mayor  or  dean  need  not  ^^^^  *8S>^ 
to  be  named  by  his  Christian  name,  because  that  such  a  corpor-  S^^'* 
ation  standeth  in  lieu  both  of  the  Christian  name  and  surname. 
2/iul.  666. 

A  duke,  marquis,  earl,  viscount,  or  baron,  might  by  the  common  Of  a  peer, 
law  be  named  by  his  Christian  name,  and  by  the  name  of  his 
dignity ;  as  John  duke  of  M.    2  Inst.  666. 

According  to  some  authorities,  the  defendant  was  bound  to  Cbrittiaaand 
answer  to  an  indictment  for  felony,  though  his  name  of  baptism  tumame. 
was  mistaken.    2  Hale,  2S8.  1  Stark.  C.  P.  42. 

According  to  others,  no  advantage  could  be  taken  of  a  mistake 
in  the  surname,  Staunf.  1.3.  c.  IS.Jl  182.,  though  there  might  be 
of  a  mistake  in  the  Christian  name.  2  Haw.  c.  ^5.  §  68,69.  1  Stark. 
CP.  43. 

One  indicted  for  a  misdemeanor  may  plead  that  his  surname  is  idem  tonam. 
Shakespearey  and  not  Shakepeare,  for  the  latter  is  not  idem  sonans. 
R,  Y.  Shakespeare,  10  East,  S3. 

A  man  may  be  known  by  two  surnames,  as  J.  S.  and  J.  D., 
but  not  by  two  Christian  names,  as  J.  S.  and  fV.  S.  Bro.  Abr. 
Ut.  Misnom.  pi.  47. 

But  the  mistake  in  the  Christian  name  is  pleadable,  and  the  party 
shall  be  dismissed  from  that  indictment.    2  Hale,  176. 

But  the  safest  way  is  to  allow  his  plea  of  misnomer,  both  as  to  Plea  of  rats, 
his  surname  and  as  to  his  Christian  name;  fur  he  that  pleads  nomer. 
misnomer  of  either  must  in  the  same  plea  (viz.  in  abatement)  set 
forth  what  his  true  name  is,  and  then  he  concludes  himself;  and 
if  the  grand  jury  be  not  discharged,  the  indictment  may  presently 
be  amended  by  the  grand  jury,  and  returned  according  to  the 
name  he  gives  himself.  2  Hale,  176.  But  see  7  Cr.4.  c.  64.  §  19«, 
post,  p.  379. 

Where  a  prisoner*s  name  is  unknown,  and  he  refuses  to  disclose  Name  un- 
it, he  may  be  indicted  as  a  person  whose  name  is  unknown,  but  known, 
who  was  personally  brought  before  the  jurors  by  the  keeper  of  the 
prison ;  but  semb*,  that  indicting  him  merely  as  a  person  unknown, 
without  shewing  who  it  is  that  the  jurors  mean  to  designate,  is  in- 
sufficient.    R.  v. ,  C.  C.  R.  489. 
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In  trespass  against  several,  one  cannot  plead  the  misoomer  of 
his  companion.     Bro.  Ahr.  tit.  Misnom.  pi.  iO.  5d. 

The  addition,  as  well  of  the  estate,  degree,  or  mystery,  as  the 
town,  hamlet,  or  place,  ought  by  force  of  this  act  to  be  alleged  in 
the  first  name ;  for  an  addition  after  the  alias  dictus  is  ill ;  as,  for 
instance,  where  the  indictment  was  against ''  W.  K^othervsisecaUed 
W.  R.  ofH"  for  without  the  alias  dictus  there  is  no  addition  of  the 
vill ;  and  if  the  party  be  not  sufficiently  named  in  the  first  part, 
the  alias  cannot  aid  or  help  it.  2  Inst,  669*  SSalk.fO.  Vide 
post,  p.  377. 

Where  there  are  several  defendants  of  different  names  and  the 
same  addition,  it  is  safest  to  repeat  the  addition  after  each  of  their 
names,  applying  it  particularly  to  every  one  of  them.  2  Haw,  c.23. 
§  106. 

Where  a  father  hath  the  same  name  and  the  same  addition  with 
a  defendant,  being  his  son,  the  action  is  abateable,  nnlets  it  add 
the  addition  of  the  younger  to  the  other  additions;  but  where  the 
father  is  the  defendant,  it  is  said  that  there  is  no  need  of  the 
addition  of  the  elder.  2  Haw,  c.  2S.  §  106.  But  see,  in  the  case 
of  an  indict  or,  R,  v.  Peace,  SB.SfA,  579.  post,  p.  388. 

So,  if  the  son  be  in  custodia  mareschalli,  and  so  declared  agahistt 
the  count  may  be  good  without  the  addition  of  younger,  unless 
the  father  of  the  same  name  and  additions  be  also  in  the  custody 
of  the  marshal;  for  in  these  cases,  a  distinction  must  be  made  b/ 
some  farther  description.  2  Haw,  c,2S,  §  106*   Lepioi  t.  Bnmti 

1  Salk.7. 

Estate  or  degree,"]  In  legal  understanding  these  two  words  are 
of  one  signification,  and  do  extend  to  persons  of  nobility,  of  dig* 
nity,  and  under  the  degree  of  nobility  and  dignity,  as  yeomen, 
&c.  and  do  extend  as  well  to  the  clergy  as  to  the  temporality,  and 
to  graduates  and  degrees  in  universities  in  any  kind  of  profession. 

2  Inst.  666. 

In  the  name  of  dignities,  my  Lord  Coke  includes  Baronets:  «^ 
in  Cro,  Car.  371.  is  a  case  where  Sir  H.  F.  baronet  was  indicted 
by  the  name  of  Sir  H,  F,  knight :  being  arraigned,  he  said  he  wss 
never  knighted ;  and  the  indictment  was  held  not  sufficient:  he 
was  then  indicted  de  novo,  by  the  name  of  Sir  H.  F,  baronet,  and 
pleaded  not  guilty :  and  no  objection  made  to  the  addition  of 
baronet.     Hence  it  seems  to  be  a  good  name  of  addition. 

Esauire  is  a  good  addition.  And  the  eldest  sons  of  peers,  n 
the  lifetime  of  their  fathers,  though  frequently  titular  lords,  yet 
are  only  esquires.  So  also  the  younger  sons  of  peers,  and  their 
eldest  sons  in  perpetual  succession.  Also  the  eldest  sons  of 
knights,  and  their  eldest  sons.  There  are  also  esquires  by  virtae 
of  their  office  as  justices  of  the  peace,  and  others  who  bear  any 
office  of  trust  under  the  crown,  (a)     1  Blac.  Com.  405. 

And  it  seems  clear,  that  no  one  can  be  well  described  by  the 
addition  of  a  temporary  dignity  of  any  other  nation  besides  our 

{a)  Mr.  Chritlian,  in  his  notes  to  BtachUme,  nys,  « I  cannot  but  tfaiok  ^ 
this  is  too  bxtensire  a  description  of  an  esquire,  for  it  would  bestow  that  boiw^ 
upon  every  eicisenuin  and  custom-house  officer ;  it  probably  ouffbt  to  be  uio^ 
to  those  only  who  bear  an  office  of  trust  under  tbe  crown,  and  who  sre  ^^ 
esquires  by  the  king  in  their  commissions  and  appointments ;  and  all^  I  ^^'^^ 
who  are  once  honoured  by  tbe  king  with  the  title  of  esquirr,  have  a  ngbt  to  tut 
distinction  for  life/'     1  Bhc.  Com,  406.  n.  (19.). 
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own ;  because  no  such  dignity  can  give  a  man  a  higher  tide  here 
than  that  of  an  esquire.     2  Haw,  e.  23.  §  109. 

All   dttkesy  marquiaes*  earls,  viscounts*  and  barons  of  other  lVcrs,iiotof 
netioBSy  or  which  are  not  lords  of  the  parliament  of  En^nd^  are  pwliuiiait. 
named  armigeri^  if  they  be  no  knights ;  and  if  knightg^  then  they 
are  named  miiiles.    2  InsL  67* 

{Jierk  is  a  good  addition  to  a  clergyman ;  and  he  that  hath  taken  Clerk, 
any  degree  in  either  of  the  universities  may  be  named  by  that 
deii^ree.     2  Insi.  669*  1  Bloc.  Com.  405. 

Gentleman  and  gentlewoman  are  good  additions.  And  as  for  Gentry, 
gcntlenien,  says  sir  Thomas  Smilk^  they  be  made  good  cheap  in 
this  kingdom  :  for  whosoever  studieth  the  laws  of  the  realm,  who 
atodieth  in  the  universities,  who  professes  liberal  sciences,  and 
(Co  be  short)  who  can  live  idly,  and  without  manual  labour,  and 
will  bear  the  port,  charge,  and  countenance  of  a  gentleman,  he 
shall  be  called  Mr.  Such-a-one^'and  shall  be  taken  for  a  gentleman. 
1  niae.  Com.  406. 

yeoutan  is  a  good  addition  ;    under  which  denomination  are  Yeommn. 
comprehended  those  who  have  freehold  lands  of  40f.  a  year,  and 
thereby  heretofore  could  serve  upon  juries,  and  can  yet  vote  for 
kni^hca  of  the  shire,  and  do  any  other  act  where  the  law  requires 
one  that  is  ttgood  and  lato/kl  man.     1  Blac.  Com.  406* 

This  degree  is  applied  only  to  the  man,  and  not  to  the  woman. 

2  Insi.  ees. 

Labourer  is  a  good  addition,  and  in  common  use ;  for  a  trader  t«boiircr. 
may  be  sued  either  by  his  degree  or  mystery.  8  Mod.  51,  52. 
i  Sir,  SX^  2  Sir.  816.  2  Ld.  Raym.  1541.  But  labourer  is  not 
a  good  addition  for  a  woman,  and  an  indictment  will  be  quashed 
upon  exception  to  such  addition.  Reg.  v.  Franklyn,  2  Ld.Raiifm. 
1179. 

fVidam  or  tit^emomant  or  (as  some  say)  toife  of  such-a«one,  are  Widow,  ftc 
all  of  them  good  additions  of  the  estate  or  degree  of  a  woman ; 
hut  no  such-like  addition  is  good  for  the  estate  and  degree  of 
a  man*     Also  tpinsier  is  a  good  addition  of  a  woman.    2  Haw. 
C.23.  #111. 

Citixens  and  burgesses  are  too  general  for  additions  within  this  Citisena. 
act.     2  Inst.  668. 

Or  mystery.^    This  includeth  all  lawful  arts,  trades,  and  occu-  Myucry. 
nations,  as  tailor,  merchant,  mercer,  parish-clerk,  school-master, 
husbandman,  labourer,  and  the  like.    2  Inst.  668. 

But  servant,  groom,  or  farmer,  are  not  additions  within  this  act,  Serruti. 
because  they  are  not  of  any  mystery.     And  chamberer,  butler, 
pantler,  or  the  like,  are  additions  of  offices,  and  not  of  any  mystery 
or  occupation.    2  Inst.  668. 

Nor  are  the  following  additions  sufficient :  extortioner,  main- 
tainer,  thief,  vagabond,  heretic,  and  such  like.  2  Haw.  c.  23. 
i  US. 

If  a  roan  hath  divers  arts,  trades,  or  occupations,  he  may  be  Which  shftll  be 
named  by  any  of  them  ;  but  if  a  gentleman  by  birth  be  a  trades*  Kt  forth  of  two 
man,  he  shall  not  be  named  by  his  trade,  but  by  the  degree  of  s<l<ll^oiis. 
gentleman,  because  it  is  worthier  than  the  addition  of  any  mystery. 
And  in  general  a  man  shall  be  named  by  his  worthiest  title  of 
addition.     2  Inst.  668,  669. 

lo  case  of  an  alias  dictus^  such  addition  must  be  applied  to  the  JiHat  dictns. 
first  name ;  for  if  it  be  applied  to  that  which  comes  under  the  alias 


378 


Addition  of 
place. 


Hamlet. 


Parish. 


Of  a  wife. 


Place. 


Addition  of 
present  estate, 
&c  neceasaiy. 


Late  place  of 
residence  suffi- 
cient. 


Voidable  on 
writ  of  error  or 
plea. 


3[nDiCtment  {Indictee.)     [Criminal 

dictus  onlyi  and  not  to  the  first  name,  the  fault  will  be  fatal;  and 
it  is  so  great  a  fault  to  put  no  addition  to  the  first  name,  that 
where  several  are  indicted,  such  an  omission,  in  respect  of  one  of 
them,  makes  the  indictment  vicious  as  to  all.  2  Haw,  c,25. }  70. 
Semples  case,  1  Leacky  420.     Ante^  p.  376- 

It  there  be  two  towns  in  a  county  of  the  same  principal  name, 
with  different  additions  to  distinguish  them  from  one  another,  as 
Great  Dale  and  Little  Dale^  or  Upper  Dale  and  Lovoer  DaUt  aod 
the  defendant  named  only  of  the  principal  town  without  any  ad. 
dition,  as  of  Dale  only,  the  defendant  may  plead  that  there  are 
two  Dales  in  the  same  county,  and  none  without  an  addltioa.  But 
if  there  be  two  towns  of  the  same  name  in  a  county^  without  anj 
addition  to  distinguish  them,  it  may  be  sufficient  in  such  case  to 
name  the  defendant  generally  of  either  of  such  towns,  vithout 
adding  anything  to  distinguish  it  from  the  other.  2  Haw,  c«23.  §121. 
1  Chitt.  Crim.  L.  209. 

If  the  defendant  live  in  a  hamlet  of  a  town,  it  is  said  to  be  intbe 
election  of  the  party  to  name  him  either  of  the  hamlet  or  of  tbe 
town.     2  Haw.  c.  23.  J  122. 

But  the  addition  of  a  parish,  if  there  be  two  or  more  towns  io 
it,  is  not  good ;  but  if  there  be  but  one  town,  the  additioo  of 
parish  is  good ;  and  a  parish  shall  be  intended  to  contain  do  more 
than  one  town,  unless  the  contrary  be  shewn.  2  InsU  669.  2  Hbk* 
c.  23.  $  120. 

The  addition  of  the  place  of  habitation  of  a  wife  is  sufficientij 
shewn  by  shewing  that  of  the  husband ;  because  it  shall  be 
intended  that  the  wife  lives  where  the  husband  does.  2  Hav, 
c.  23.  §  124. 

If  the  defendant  live  in  a  place  known  by  a  special  name,  and 
lying  out  of  any  town  or  hamlet,  he  may  be  well  named  of  such 
place  :  but  if  he  live  in  any  place  known  within  a  town  or  hamlet, 
it  is  said  to  be  safest  to  name  him  of  the  town  or  hamleL  2  Hd»* 
c.  23.  $  123. 

The  addition  of  the  estate,  degree,  or  mystery,  ought  to  ben 
the  defendant  was  of  at  the  day  of  the  indictment  brought,  aod  not 
late  of  such  a  degree  or  mystery  ;  but  it  is  a  good  addition  to  name 
the  defendant  /a^^  of  such  a  town  or  place,  because  men  do  oAea 
remove  their  habitation.     2  Inst,  670. 

So,  in  the  case  of  Lord  Balmerino^  afler  the  rebellion  in  tbeyeir 
1745,  the  indictment  charged  that  Arthur  Lord  BalmerinoM^^J 
the  city  of  Carlisle,  in  the  county  of  Cumberland,  did  so  and  so; 
Lord  Balmerino  objected,  that  this  was  no  title  belonging  to  bio 
upon  which  the  Lord  High  Steward  informed  him,  that  these 
words  were  not  made  part  of  his  title,  but  only  the  addition  of 
place  which  the  law.  for  good  reasons  requires  to  be  inaerted 
by  way  of  description  of  defendants  in  all  indictments,  and  is  most 
commonly  taken  from  that  place  where  the  crime  is  by  aucb  in* 
dictment  charged  to  have  been  committed.  Lord  Balmerino  t  • 
Trial,  18  Howell's  St.  Tri.  461. 

Shall  be  void."]  This  being  a  judgment  in  law,  is  interpreted  to 
be  made  void  by  a  writ  of  error,  or  by  the  pica  of  the  j«ff^y 
coming  in  upon  a  capias  utlagatum  :  for  though  the  statute  aaitfi 
they  shall  be  void,  yet  they  are  but  voidable  by  a  writ  of  error  or 
plea.     2  Inst.  670. 
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B^  the  exception  vfike  party*']    Bat  if  a  trader  be  sued  by  his  How  writ  shall 
degree*  the  writ  shall  not  abNftte»  unless  he  shew  that  he  has  a  •^^  for  want 
higher  degree.     Horsepoolev.  Harrison^  1  Sir,  656.     Smith  v.  of  •Edition. 
Maton^  2  Str.  816.     2  Ld.  Raym.  1541. 

So,  if  the  defendant  appear  upon  process,  and  plead,  taking  Defendant 
no   advantage  thereof  by  exception,   he   hath   lost   the  benefit  nmst  uke  the 
hereof:  but  it  seemeth  that  the  bare  appearance  of  the  party,  exception  in 
without  plea,  doth  not  solve  the  want  of  a  good  addition.    2  i/atv.  ^™®' 
C.23.  §  125. 

To  a  plea  of  misnomer  (which  may  be  pleaded  ore  tenus)  to  an  Replication  to 
indictment,  the  clerk  of  arraigns  may  in  behalf  of  the  crown  reply,  plea  of  mis- 
that  the  prisoner  is  known  as  well  by  the  one  name  as  the  other ;  nomer. 
and  if  the  jury  find  for  the  crown,  the  prisoner  may  plead  over  to 
the  indictment.    Deans case^  2  Leach^  476. 

Bat  the  prosecutor  may  now  amend  under  7  G*  4.  c.64.  §19.; 
see  infra. 

But  if  an  indictment  of  a  capital  crime  be  abated  for  a  misno-  Defendant  not 
mer  of  the  defendant's  Christian  name,  the  court  will  not  dismiss  tobedischai^ 
him,  but  cause  him  to  be  indicted  de  novo  by  his  true  name,  and  ^"  ^^^^.^ 
arraigQ  him  again  on  such  new  indictment :  for  regularly  a  de-  encv'of  the'* 
fendant  sliall  not  be  dismissed  for  an  insufficiency  in  an  indictroenti  indictment,  but 
or  an  appeal  for  a  capital  crime ;  but  that  as  he  that  pleads  a  mis-  may  be  indicted 
nomer  of  either  his  surname  or  Christian  name  must  in  the  plea  set  afresh. 
forth  what  his  true  name  is,  he  thereby  utterly  concludes  himself, 
and  if  the  grand  jury  be  not  discharged,  the  indictment  may  pre- 
sently be  amended  by  the  grand  jury,  and  returned  according  to 
the  name  he  gives  himself.     2  HaUt  176. 

Anciently,  if  a  plaintiff  gained  a  new  name  of  dignity  hanging    Plaintiff  ob- 
a  writ,  he  made  it  abateable ;  but  this  inconvenience  was  remedied  ^>^l°g  &  dig- 
by  1  Ed.  6.  c.T.  §  3.,  by  which  it  is  enacted,  That  if  any  plaintiff  ^^^' 
in  any  manner  of  action  shall  be  made  a  duke,  archbishop,  mar- 
qoia,  earl,  viscount,  baron,  bishop,  knight,  justice  of  either  bench, 
or  serjeant-at-law,  depending  the  same  action,  such  action  for  such 
cause  shall  not  be  abateable  or  abated. 

In  indictments  of  treason,  felony,  &c.  against  the  greater  nobi-  ^^^  •I*®  "^^l"- 
lity,  (dukes,  marquises,  earls,  viscounts,  and  barons,)  the  estate  r^**^*  ^  "** 
and  degree  is  named  first,  and  after  the  town  and  county;  as 
Edwardus  Dux  de  Buckingham  nuper  de  N.  in  com*  Glouc'.  And 
so  it  is  when  one  is  named  of  a  city,  which  is  a  county  of  itself, 
the  like  order  is  observed :  —  J.  S.  pannarius  de  London  in  com* 
dvitatus  London.  But  in  case  of  the  lesser  nobility,  and  all 
under  them,  the  town  and  county  are  named  before  the  addition. 
2  Inst.  669. 

Also  an  indictment  naming  the  defendant  by  two  Christian 
names  is  not  good,  as  where  one  was  indicted  by  the  name  of  Eli- 
zabeth N.  alias  Judith  H.     1  Ld,  Raym.  562. 

The  proceedings  in  regard  to  the  misnomer  of  a  defendant,  or  ^  ^*  4*  c*  6^* 
the  omission  or  mistake  of  his  addition,  are  now  much  simplified;  tr^^'. 
for  by  7  G.  4.  c.64.  §  19.,  for  preventing  abuses  from  dilatory  „o^r^aniT' 
pleas,  it  is  enacted,  that  no  indictment  or  information  shall  be  addition  or 
abated  by  reason  of  any  dilatory  plea  of  misnomer  or  of  want  of  wrong  addition 
addition,  or  of  wrong  addition  of  the  party  offering  such  plea ;  but  ^  ^bate  in. 
in  such   case   the  court  shall  forthwith  cause  the    indictment  K^^J^fS^'forti,^ 
or  information  to  be  amended  according  to  the  truth,  and  shall  J|^  amended.' 
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call  upon  such  party  to  plead  thereto,  and  shall  proceed  as  if  no 
such  dilatory  plea  had  been  pleaded. 

If  several  persons  be  indicted  for  one  ofience,  misnomer  or  want 
of  addition  of  one  quashes  the  indictment  only  against  him,  and 
the  rest  shall  be  put  to  answer ;  for  they  are  in  law  as  several  in. 
dictments.    2  Hale,  177- 

And  it  is  the  common  practice,  where  an  indictment  is  insufli- 
cient,  while  the  grand  jury  is  before  the  court,  to  amend  it  by  their 
consent  in  a  matter  of  form,  as  the  name  or  addition  of  the  partj, 
or  the  like.    2  Havo.  c.  25.  §  98.     See  7  G.4.  c.  64.  §  19.  supra. 
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IX.  (3.)  £){  tge  aUegation  of  %imty  9^u 

On  the dof/  of in  the 1/^^^  of  the  reign,  A-c] 

The  averment  of  time  is  altogether  formal,  since  it  is  unnecessary 
to  prove  the  offence  to  have  been  committed  at  the  time  alleged 
in  the  indictment,  unless  some  time  be  limited  for  the  prosecu- 
tion, or  time  itself  be  material  to  the  constitution  of  the  offence ; 
these  averments,  therefore,  convey,  in  general,  little  of  infornu- 
tion  either  to  the  defendant  or  his  judges.  It  is  nevertheless  i 
general  rule,  that  the  time  and  place  of  every  material  fact  roost 
be  plainly  and  consistently  alleged ;  and  such  a  degree  o^  precf* 
sion  does  the  law  exact  in  this  respect,  that  an  uncertainty  or  in- 
congruity in  the  description  of  time  and  place  will  vitiate  the  itn 
dictment.  1  Stark.  C  P.  5^.  and  the  authorities  there  cited.  No 
indictment  can  be  good  without  precisely  shewing  a  certain  ia^ 
of  the  material  facts  alleged  in  it.    2  Haw.  c  25.  $  77* 

But  where  an  indictment  charges  a  man  with  a  bare  omission, 
as  not  scouring  such  a  ditch,  it  is  said  that  it  needs  not  shew  aoj 
time  because  it  afllirmeth  a  present  evil.     2  Haxo.  c  25.  }79. 

And  if  the  offence  be  done  in  the  night,  before  midnigbti  tbe 
indictment  shall  suppose  it  to  be  done  in  the  day  before;  and  if 
it  happen  afler  midnight,  then  it  must  say  it  was  done  the  day  af^r. 
Lamb.h.^»  c.5.  p.492. 

Although  the  day  be  inserted,  yet,  if  the  year  is  not  likewise 
inserted,  the  indictment  is  insufficient.    2  Halej  177. 

It  is  most  regular  to  set  forth  the  year,  by  shewing  tbe  year  w 
the  king ;  yet  this  may  be  dispensed  with  for  special  reasons^ 
the  very  year  be  otherwise  sufficiently  expressed.  2  HaUt  !//• 
1  Chitt.  Crim.  L.  217. 

And  if  it  say,  on  such  a  day  last  past,  without  shewing  in  wnit 
year,  that  is  good  enough  ;  for  the  certainty  may  be  found  ool  by 
the  style  of  the  sessions.     Lamb.  491 . 

But  though  the  day  or  year  be  mistaken  in  the  indictoieajj 
yet  if  the  offence  were  committed  in  the  same  county,  though 
at  an  other  time,  the  offender  ought  to  be  found  guilty.  2  ^^^' 
179. 

It  is  best  in  indictments  to  set  down  the  times  as  truly  &s  ca 
be,  though  it  be  not  of  absolute  necessity  to  the  defendants  con- 
viction.   2  Hale,  179. 

It  is  not  necessary  that  the  time  should  be  laid  according/^' 
the  truth  ;  for  if  it  be  stated  previous  to  the  finding  of  the  indicj- 
ment,  and  the  place  be  within  the  county,  or  the  extent  of  tw 
court's  jurisdiction,  a  variance  between  the  indictn)enl  and  e^'* 
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deoce  in  the  time  when  the  offence  was  committed  will  not  be 
material.     Keb.  16.  2  Inst.  318.  Arckbold's  Crim.  PL  4*  Ev.  14. 

If  the  day  laid  be  uncertain  or  impossible,  or  if  it  make  the  in-  llbc  dayim- 
dictment  repugnant  to  itself,  it  is  void.  —  But  if  the  day  laid  be  P''*^'^'*  ^ 
such  as  may  be  made  certain,  or  be  a  day  known,  it  will  be  good,  '^^^8''^'* 
though  not  laid  expressly.     2  Hato.  c,  25.  §  ??• 

Where  the  indictment  charged  the  offence  (horse-stealing)  to  Year  of  the 
haye  been  committed  "  in  the  Ith  year  of  the  reign  of  king  George  ^*?S  ™fy  ^ 
the  fourth,"  and  the  indictment  was  found  at  the  Sum*  A$s*  ![?jS^" 
1  G.  4.;  after  conviction,  the  judges,  on  ca«  res.,  held  that  the  words  ^' 

**  4th  year  of  the"  might  be  rejected  as  surplusage.  H»  T.  182 1» 
R.  V.  GiU^  C.  C.  ^.431.  But  see  7  G.  4.  c.  64.  §  20.,  infrOf  and 
p.  592.     R.  V.  IVeherne,  p.  382. 

W  divers  offences  be  laid  to  have  been  committed  on  divers 
days  between  such  a  day  and  such  a  day,  it  is  utterly  bad.  2  Haw. 
c  25.  j  82. 

In  indictments  for  assaults  there  need  not  be  either  a  repetition   Adiunc  et  ibi- 
of  the  time,  or  a  reference  to  it  by  the  word  adtunCf  as  the  time  d<m  in  mw. 
first  laid  will  be  connected  to  all  the  subsequent  facts.     2  HaUf  <lcn^<i*nor. 
17a 

But  in  indictments  for  felony  it  is  otherwise,  and  especially  where  In  felony, 
the  crime  consists  of  a  combination  of  facts :  as  in  murder,  which 
consists  of  the  assault  and  stroke ;  and  in  robbery  from  the  person, 
and  in  other  cases.     1  Hale,  178. 

Indictment  in  the  time  of  one  king  shall  serve  in  the  time  of  Indictment 
another,  and  the  offender  shall  be  arraigned  upon  it.    14  Vin.Abr.  ^^^  >»  ti<n« 
tiU  Indictment.  (H.  10.)  pi. 5.  Un*.        ' 

And  this  the  rather,  because  the  jury  are  to  find  the  indictment      °^' 
upon  their  oaths.    Dalt.  c.  184. 

Upon  which  ground,  namely,  because  the  jury  are  sworn  to  The  facu  hed 
present  the  truth,  it  is  best  to  lay  all  the  facts  in  the  indictment  hetter  be  laid 
as  near  to  the  truth  as  may  be,  and  not  to  say,  in  an  indictment  •^cwdingtotbe 
for  a  small  assault  (for  instance),  wherein  the  person  assaulted 
received  little  or  no  bodily  hurt,  that  such  an  one,  with  noordSf 
ttaveSf  and  pistols,  beat,  bruisedf  and  voounded  him^  so  that  his  life 
is  ^eatly  despaired  of:  nor  to  say  in  an  indictment  of  an  highway 
bemg  obstructed,  that  the  king's  subjects  cannot  go  thereon,  tviM- 
out  manifest  danger  of  their  lives ;   and  the  like :  which  kind  of 
words,  as  they  are  not  at  all  necessary,  so  they  may  stagger  an 
honest  man  upon  his  oath  to  find  the  fact  as  so  laid. 

At  the  hour  of  nine  in  the  qfiemoon  of  the  same  day."]     But  it  is  The  hour, 
not  necessary  to  mention  the  hour  in  an  indictment.    2 Haw.  c.25. 
§  76.,  and  if  it  be  stated,  no  exception  is  allowed  to  it.     Combe  v. 
Pitt,  SBurr.  1434.  Clarke's  case,  1  Bulstr.  203. 

Excepting  in  cases  of  burglary,  where  it  must  be  laid,  for  the  Bui*glerj. 
purpose  of  Slewing  that  the  offence  was  in  the  night-time. 

In  short,  every  material  fact  which  is  issuable  and  triable  must  Every  material 
be  laid  with  time  and  place.  It  must  be  laid  with  a  venue  for  the  feet  must  have 
sake  of  trial ;  and  wherever  a  venue  is  necessary,  time  must  also  be  **™*  •"**  P^*^^- 
mentioned.     5  T.  R.  620. 

By  7G.4.  C.64.  §20.,  no  judgment  upon  any  indictment  or  7  6.4.  c.  64. 
information  for  any  felony  or  misdemeanor,  whether  after  verdict  ■•  20. 
or  outlawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed 
or  reversed  for  the  want  of  the  averment  of  any  matter  unnecessary 
to  be  proved,  nor  (tn^  al)  for  omitting  to  state  the  time  at  which 
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7  G.  4.  c  64.      the  oiTence  was  committed,  in  any  case  where  time  is  not  of  the 
A.  20.  essence  of  the  offence,  nor  for  stating  the  time  imperfectly,  nor 

OmifBion,  or      ^^^  stating  the  offence  to  have  been  committed  on  a  day  sub- 
ment^oftime'     •^q"©'^'  ^  'h®  finding  of  the  indictment,  or  exhibiting  the  inform- 
ation, or  on  an  impossible  day,  or  on  a  day  that  nerer  happened, 
or  of  venue.        nor  for  want  of  a  proper  and  perfect  venuCf  where  the  court  shall 

appear  by  the  indictment  or  information  to  have  had  jorisdictioa 
over  the  offence.     See  the  section  at  large,  posi^  p.  S92. 

If  a  statute  make  an  offence  committed  afler  a  given  day  triable 

in  the  county  where  the  party  is  apprehended,  and  authorises  the 

laying  it  as  if  committed  in  that  county,  and  does  not  rwrj  the 

nature  or  character  of  the  offence,  it  is  no  objection  that  the  day 

on  which  the  offence  is  stated  to  have  been  committed  in  the 

indictment  is  before  the  day  the  statute  mentions,  if  the  offence 

were,  in  fact,  committed  afler  that  day.     E*  T,  1831. 

Time  of  ofTence       By  11  G.  4.  &  1  ^.  4.  c.  66.  §  24.,  forgeries  may  be  dealt  with, 

"■y  ^*.^?**^    &c.  and  laid  and  charged  in  any  county  or  place  in  which  the 

sututTuiouffh    offender  shall  be  apprehended  or  in  custody,  as  if  the  offence 

the  time  had  been  actually  committed  there.     That  stat.  took  effect  21st 

averred  be  not     Juli/t  1830.    On  an  indictment  in  Caermarihenshire  for  ^  fargerj 

so*  in  the  county  of  Glamorgan^  the  forgery  was  alleged  to   have 

been  committed  on  the  2a  Jultf,  1830,  but  it  was  in  proof,  that 
it  was  not  committed  until  after  the  21st ;  and  the  judges  (twelve), 
on  a  case,  held,  that  as  the  forgery  was  the  same  offence  before  the 
21st  t/ri/y,  1830,  as  afterwards,  and  this  statute  only  entitled  the 
prosecutor  to  charge  in  one  county  what  before  he  nniat  have 
charged  in  another,  but  made  no  provision  for  varyine  the  diarge, 
or  introducing  any  additional  statement,  whatever  charge  wonld 
before  the  statute  have  been  sufficient  in  the  county  in  which  the 
offence  must  then  have  been  laid,  will  be  sufficient  in  the  other 
county.  E.  T.  1831,  R.  v.  Treheme,  MS.  Bayley  B.  S.C. 
1  M.  298. 
n  et  armis,  not  WUhJorce  and  arms,']  By  Stat.  37  H,  8.  c.  8.,  it  is  enacted,  that 
necessary.  whereas  it  hath  been  commonly  used  in  indictments  to  pot  in 

the  same  words  vi  et  armu,  and  in  divers  of  the  same  indictments 
to  declare  the  manner  of  the  force  and  arms,  viz.  baculUt  cvkeUut 
arcubus  et  sagittist  or  such  like,  where  in  truth  the  parties  had  no 
manner  of  such  weapons  at  the  time  of  the  offence  committed, 
therefore,  for  the  future,  these  words  or  such  like  shall  not  of 
necessity  be  put  in  any  inquisition  or  indictment. 

But  yet  wnere  such  words  are  proper  and  pertinent,  it  is  safe 
and  advisable  to  insert  them,  if  it  be  to  no  other  purpose  than  to 
aggravate  the  offence.  2  Haxo,  c.95.  §  91. 
7  0. 4.  c.  64.  By  7  G.  4.  c.  64.  §  20.,  the  omission  of  the  words  «« with  force 
^^  .  .  and  arms"  is  not  to  be  a  ground  for  staying  or  reversing  judg- 
••witrforceand  ™®"^  either  after  verdict  or  outlawry,  or  by  confession,  defiialt,  or 
anns.'*  Otherwise.     See  post. 

IX.  (4.)  a>f  tf^t  aUegatioit  of  )aiare^ 

Averment  of  At  Appleby  aforesaid  in  the  county  aforesaid.']    No  indictment 

place  necesury.  can  be  good,  without  expressly  shewmg  some  place  where  the 

offence  was  committed,  which  must  appear  to  have  been  within 
the  jurisdiction  of  tlie  courts,  and  laid  m  a  manner  free  from  all 
repugnancy.     2  Haxo,  c.  25.  §  83. 
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If  a  man  be  stricken  in  one  county  and  carried  into  anoUier,   OffimcM  partly 
the  indictment  shall  be  found  where  the  death  happens.    2  Easfs  '^^^^o  coumiei. 

If  goods  be  stolen  in  one  county  and  carried  into  another,  it  may 
be  found  in  either. 

By  7  G.  4e.  c.64s  §  12.,  where  any  felony  or  misdemeanor  shall  7  G.4,  c  64. 
be  committed  on  the  boundary  of  two  or  more  counties,  or  within  ^"™f  ^°^. 
the  distance  of  five  hundred  yards  of  any  such  boundary,  or  shall  boundary  of" 
be  begun  in  one  county  and  completed  in  another,  every  such  county ; 
felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried,  de-  begun  in  one 
termined,  and  punished  in  any  of  the  said  counties,  the  same  as  if  county,  com. 
it  had  been  actually  and  wholly  committed  therein.  pleted  in  an- 

In  bigamy,  the  indictment  was  found  in  MiddieseXf  and  stated  ^^^* 
the  first  marriage  to  have  taken  place  in  the  county  of  ■,  lodictment, 

and  the  second  marriage  in  the  county  of—  ;  and  at  the  con-  ****'*^  '*Ii?' 
elusion  it  stated,  "  and  the  jurors  aforesaid,  &c.  further  say,  that  *^o"°*y»  ■*'°* 
she  said  J.J.F.  was  apprehended  on  the  '  day  of 

at ^    leaving  a  blank  for  the  place.     Judgment  being 

respited  after  conviction,  the  judges  held  unanimously  that  the 
indictment  was  bad,  for  the  Middlesex  grand  jury  upon  the  face  of 
it  had  no  jurisdiction.  H.  T.  1834,  i2.  v.  J.J,  Fraser^  cor.  Arabin 
Serjc  O.  B.  Sept.  Sess.  1853.     MS. 

But  a  mistake  of  the  place  will  not  be  material  upon  the  evi-  Within  the 
deace,  on  not  guilty  pleaded,  if  the  fact  be  proved  at  some  other  «>unty  suffi- 
place  in  the  same  county.     2  Hatv.  c.  25.  §  84.  wrianc^  not 

And  it  is  not  sufficient  that  the  county  be  expressed  in  the  i^il^rtaut. 
margeDt,  but  the  vill  where  the  offence  was  committed  must  be 
alleged  to  be  in  the  county  named  in  the  margent,  or  in  the  county 
a/bresaidf  which  seems  to  be  sufficient  where  but  one  county  is 
named  before ;  but  to  be  uncertain  where  a  county  is  named  in 
the  body  of  the  indictment  different  from  that  in  the  margent. 
2  Haley  180.  2  Haw.  c.  25.  §  34. 

In  a  case  for  riot,  where  two  parishes  had  been  named  in  the  Parish  afore- 
precedtng  part  of  the  indictment,  it  proceeded  to  charge  defendants  ?^'  ^^^  ^^/^ 
with  beginning  to  demolish,  &c.  a  certain  house,  "  situate  in  the  ^^  menUoned^ 
parish  aforesaid."    An  objection  having  been  taken  for  this  cause, 
it  was  held  by  Park  J.,  after  consulting  with  Croselee  J.,  that  the 
parish  aforesaid  must  relate  to  the  last*mentioned  parish,  and  sen- 
tence of  death  was  recorded  against  the  prisoner.     IVest.  Spr. 
Cir.  1832,  R.  r.  Richards,  I  Mood.  Sf  Rob.  177. 

Anciently  the  fact  must  have  been  laid  in  some  place  whence 
a  visne  may  come;  and  a visne  may  come  from  award,  parish,  ham- 
let, burgh,  manor,  castle,  or  even  a  forest,  or  other  place  known  out 
of  a  town :  but  it  cannot  come  from  a  thing  incorporeal,  and  there- 
fore noi  from  a  liberty.    But  see  7  6. 4.  c.  64.  §  20.9  suprd,  p.  881  • 

The  place  must  be  correctly  stated,  if  the  statute  on  which  the  Place,  whcfo 
indictment  is  framed  gives  the  penalty  to  the  poor  of  the  parish  p«D«hy  goes  to 
where  the  crime  was  committed,  for  in  such  case  the  parish  laid  in  P*^'  of  parish. 
the  indictment  must  be  proved.    2  Russ.  717. 

So,  in  a  road  indictment  against  a  parish,  the  part  of  the  road  Road  indict- 
out  of  repair  must  be  proved  to  be  within  the  parish  as  laid  in  the  ™^"^ 
indictment.     lb. 

So,  where  offence  is  connected  with  a  particular  place,  as  in  Offence,  local. 
burgbuy,  arson,  &c«,  the  place  roust  be  truly  stated,  so  that  the 
proof  may  correspond  with  it. 
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So,  where  an  injury  is  partly  local,  and  partly  transitory,  and  a 
precise  local  decription  is  given,  a  variance  in  proof  of  the  place 
is  fatal.    2  Russ.  717* 

In  a  case  at  Monmouth  Sum,  Ass*  1808,  the  prisoner's  counsel 
proved  that  there  was  no  such  parish  in  the  county  of  Monmoulh 
as  the  parish  of  Saint  Mary%  laid  in  the  indictment.  It  was  con- 
tended, on  the  other  side,  that  it  is  no  longer  necessary  in  such  an 
indictment  (a)  to  lay  any  parish,  as  the  jury  are  to  come  from  the 
body  of  the  county.  Lawrence  J.  said  he  would  save  the  point 
for  the  opinion  of  the  judges.  The  prisoner  was  acquitted  on  the 
merits.     R.  v.  Phillips ^  3  Campb.  77. 

R.  V.  Leadbeater^  Staffordshire  Sum.  Ass,  1818.  MS*  The 
indictment  charged  the  burglary  and  larceny  to  have  been  com. 
mitted  in  the  parish  of  AldrewaSf  Com.  Staff.  Upon  croas-examin-' 
ation  of  one  of  the  witnesses  for  the  prosecution,  it  appeared  that 
that  there  was  no  such  parish  as  Aldremas  within  the  county  of 
Stafford,  the  parish  in  which  the  offence  was  committed  being 
Alrewas. — Garrotv  B.  held  the  indictment  insufficient,  and  directed 
an  acquittal,  upon  the  authority  of  a  case  reserved  from  the  western 
circuit,  and  cited  by  Campbell  (Amicus  Curia),  in  which  the  judges 
held  (notwithstanding  ttie  doubt  expressed  by  Lawrence  J,  in 
R.  V.  Phillips,  supra),  that  it  is  necessary  in  every  indictment  to 
state  a  parish  or  viil  within  the  county,  and  that  upon  proof  ihst 
there  is  no  such  parish  within  the  county  as  is  laid  in  the  indictment, 
the  prisoner  must  be  acquitted. 

It  is  no  objection  on  not  guilty  that  there  is  no  such  place  in 
the  county  as  that  in  which  the  offence  is  stated  to  have  be«i 
committed.     H.  T.  1832. 

In  an  indictment  for  setting  fire  to  a  stack  of  pulse,  a  mistake 
as  to  the  place  where  the  offence  was  committed  is  immatenal: 
the  charge  is  transitory,  not  local.     H.  T.  1832. 

One  count  in  an  indictment  stated,  that  the  prisoner,  at  the  parish 
of  Normanton-in-the-Woulds,  in  the  county  of  iV.,  maliciously, 
&c.  did  set  fire  to  a  certain  stack  of  beans  of «/.  S. :  on  not  guilty 
pleaded,  it  appeared  there  was  no  such  parish,  and  two  points  saved: 
one,  whether  the  offence  was  local ;  the  other,  whether,  there  being 
no  such  parish,  was  an  objection  on  not  guilty ;  and  the  judges 
(Ld.  Lyndhurst  and  Bolland  B.  absent)  were  unanimous  that  the 
offence  had  nothing  of  locality  in  it,  and  that  there  being  no  such 
place  in  the  county  can  only  be  taken  advantage  of  on  a  plea  in 
abatement,  and  conviction  right.  H.  T.  1832,  R.  v.  Woodward, 
MS.  Bayley  B.    S.  C.  1  M.  323. 

See  also  b.  P.,  R.  v.  Dotoling  and  another,  being  a  case  of  high- 
way robbery,  cited  2  Russ.7l7. 

If  thc^  offence  be  laid  in  London  generally,  it  will  be  too  gene- 
ral, because  of  its  largeness :  there  must  be  some  parish  stated, 
with  some  addition,  (as  St.  Mary,  Wood  Street,)  but  the  ward  need 
not  be  stated,  because  a  ward  is  in  London  as  a  hundred  is  in  a 
county,  and  the  hundred  need  not  be  stated.  2  Hato.  c.  23.  §  92. 
Sid.  325.  Mackalley's  case,  9  Rep.  66.  b. 

The  mere  name  of  the  place  alone  without  the  description  will 
be  bad  :  as  ''  late  of  W.  in  the  county  of  B.  with  force  and  arms 
at  the  parish  aforesaid"  is  bad :   fV.  not  having  been  described  as 


(a)  43  G.  3.  c.  58.  (Ld.  £Uenhorou^*s  Act),  now  repealed. 
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a  parish ;  and  no  other  parish  having  been  before  laid.    R.  y. 
Matihew^  5  T.  R.  162. 

It  is  stated  above,  that  the  offence  must  be  proved  to  have  been 
committed  at  some  place  within  the  county  alleffed  in  the  indict- 
ment ;  but  in  the  particular  case  of  an  ofrence  being  committed 
during  a  journey  or  passage,  a  certain  degree  of  latitude  is  allowed 
by  the  following  enactment :  — 

By  7  G.  4.  C.64'.  §  13.,  where  any  felony  or  misdemeanor  shall  OScncti  to 
be  committed  on  any  person,  or  on  or  in  respect  of  ani^  property  in  P****";*  ^  pw>- 
or  upon  any  coach,  waggon,  cart,  or  other  carriage  whatever,  em-  J®2[  l!^^iic«. 
ployed  in  any  journey,  or  shall  be  committed  on  any  person,  or  on  ^Tmploftd 
or  in  respect  of  any  property  on  board  any  vessel  whatever  em-  on  journie^  or 
ployed  on  any  voyage  or  journey  upon  any  navigable  river,  caoal,  ▼cnelt  in  in- 
or  inland  navigation,  such  felony  or  misdemeanor  may  be  dealt  ^f"^  "^^^'TT 
with,  inquired  of,  tried,  determined,  and  punished  in  any  county,  2!J^™in!f 
through  any  part  whereof  such  coach,  waggon,  cart,  carriage,  or  county 
vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage  through  which 
daring  which  such  felony  or  misdemeanor  shall  have  been  com*  the  coach,  &c. 
mitted,  in  the  same  manner  as  if  it  had  been  actually  committed  ^^J[^^  ''** 
in  such  county ;  and  in  all  cases  where  the  side,  centre,  or  other  P**^ ' 
part  of  any  highway,  or  the  side,  bank,  centre,  or  other  part  of  any  ^>  '^^J^  "^^ 
sach  river,  canal,  or  navigation,  shall  constitute  the  boundary  of  f^  ^  ^^  l'^ 
any  two  counties,  such  felony  or  misdemeanor  may  be  dealt  with,  diflerent  coun- 
inquired  of,  tried,  determined,  and  punished  in  efther  of  the  said  ties,  nuiy  be 
counties  through,  or  adjoining  to,  or  by  the  boundary  of  any  part  tried  in  either, 
whereof  such  coach,  waegon,  cart,  carriage,  or  vessel  shall  have 
passed  in  the  course  of  the  journey  or  voyage  during  which  such 
felony  or  misdemeanor  shall  have  been  committed,  in  the  same 
manner  as  if  it  had  been  actually  committed  in  such  county. 

So,  where  an  offence  is  committed  near  the  boundary  of  a  county,  A  Mony  or 
or  b^un  in  one  county  and  completed  in  another,  the  stat.  7  G.  4.  "*''*^52S*"' 
£•64.  §12.  enacts,  that  where  any  felony  or  misdemeanor  sh^l  [l^^i^rdertof 
be  committed  on  the  boundary  or  boundaries  of  two  or  more  counties, 
counties,  or  within  the  distance  of  five  hundred  yards  of  any  such 
boundary  or  boundaries,  or  shall  be  begun  in  one  county  and  com*  or  begun  in  one 
pleted  in  another,  every  such  felony  or  misdemeanor  may  be  dealt  ^^""VlJJS*. 
with,  inquired  of^  tried,  determined,  and  punished,  in  any  of  the  ^n^i^^r  to  be 
said  counties,  in  the  same  manner  as  if  it  had  been  actually  and  tried  in  either, 
wholly  committed  therein. 

It  has  been  held,  that  the  provisions  of  §  12.,  as  to  boundaries 
of  counties,  apply  only  to  county  trials  at  the  assises  or  sessions^ 
and  not  to  trials  before  courts  of  limited  jurisdiction.  The  pri- 
soner was  brought  to  trial  before  the  sessions  for  the  Toton  and 
Borough  o/'Southwark,  but  it  appeared  the  crime  was  committed 
in  London^  though  within  Jive  hundred  yards  of  Surrey  and  the 
Southwark  jurisdiction  :  it  was  adjudgecf,  that  this  case  did  not 
fall  within  the  statute,  and  that  the  prisoner  was  properly  acquitted. 
R.y.  Wdsh,  I  R.Sf  M.ns. 

IX.  (5.)  %%t  aDnicctption  of  t\it  3lntii(tor,  or  otjgec 
person  tiameti  in  tge  3|ntitmmnt* 

In  and  upon  one  George  Harrison.]  Wherever  the  person  injured  Nemeof  penon 
is  known  to  the  jurors,  his  name  ought  to  be  put  in  the  indictment,  ^"jured. 
2  Haw.  c.  25.  §71. 
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But  if  they  know  not  his  name,  an  indictment  for  the  murder  of 
a  person  unknown,  or  for  stealing  the  goods  of  a  person  anknown, 
is  good.     2  HalCf  181.    See  R.  v.  Robinson^  post,  p.  388. 

Prisoner  was  convicted  on  an  indictment  fot  the  murder  of 
'<  a  certain  female  child  whose  name  is  to  the  jurors  unknown."  It 
appeared  that  prisoner  was  delivered  6f  an  illegitimate  child  at 
her  lodgings  without  any  secrecy,  and  when  the  child  was  twelve 
days  old  she  carried  it  away,  and  drowned  it  by  throwing  it  into  a 
canal.  The  child  had  not  been  baptised.  It  appeared,  tliat  doling 
her  confinement  she  had  more  than  once  called  the  child  **  Mary 
Anne,"  and  also  <<  little  Mary,"  and  had  said  that  she  should  like 
it  to  be  named  Mary  Anne.  The  prisoner's  master  (who  was  the 
father)  was  stated  to  be  a  Baptist.  An  objection  was  tak«i,  that 
the  child  had  acquired  a  name  by  reputation,  and  therefore  that 
the  indictment  was  not  proved ;  and  R.  v.  Walkerf  S  Camp,  264. 
R.  V.  Clarkcy  C.  C.  R.  S58.,  and  R.  v.  Sheeny  2C.Sg^  P.,  were  cited. 
Judgment  being  respited,  and  a  case  reserved,  the  judges  held 
unanimously  that  the  indictment  was  proved,  and  the  conviction 
right.  M.  T.  1833,  R.  v.  Martf  Smith,  cor.  Gurnet^  B.,  St^i^d 
Sum.  Ass.  1833.  MS. 

Also,  there  is  no  need  of  an  addition  of  the  person  upon  whom 
the  offence  is  committed,  unless  there  be  a  plurality  of  persons  of 
the  same  name ;  neither  then  is  it  essential  to  the  indictment,  though 
sometimes  it  may  be  convenient  for  distinction  sake  to  add  it. 
2  Hale,  182. 

On  an  indictment  for  assaulting  A.,  if  there  are  two  persons, 
father  and  son,  named  A.j  and  the  assault  is  upon  the  son,  it  need 
not  be  stated  in  the  indictment  that  the  assault  was  upoD  A*  the 
younger. 

Indictment  for  assaulting  Elizabeth  Edwards.  It  appeared  that 
there  were  mother  and  daughter  of  that  name,  and  that  the  as. 
sault  was  upon  the  daughter :  it  was  urged  that  the  description 
Elizabeth  Edwards^  without  addition,  applied  only  to  the  mother ; 
but  Holrotfd  J.  at  the  trial,  and  the  court  of  K.  B.  afterwards, 
thought  otherwise,  and  defendant  was  convicted  and  sentenced. 
R.  v.  Peace,  SB.S^A.  579. 

Adding  a  false  description  to  the  name  of  a  person  who  must 
be  named  is  fatal,  though  it  were  not  necessary  to  give  him  any 
description.    E.  T.  1831. 

In  bigamy,  the  second  wife  was  called  Elizabeth  Chantt  widow ; 
she  was  in  fact  and  by  reputation  a  spinster,  and  the  judges  held 
this  misdescription  fatal,  though  it  was  not  necessary  to  have 
stated  more  than  her  name.  E.  T.  1831,  R.  v.  Dedey,  MS^ 
Bayley  B.  S.  C.  I  M.  303. 

DV  7  G.  4.  c.  64.  §  20.,  the  designation  of  any  person  mentioned 
in  tne  indictment  or  information  by  a  name  of  office  or  other 
descriptive  appellation,  instead  of  their  proper  name,  is  not  to  be 
a  ground  for  staying  or  reversing  judgment  after  verdict  or  out* 
lawry,  or  by  confession,  default,  or  otherwise.     See  post,  p.  d92. 

In  the  peace  of  God  and  of  our  said  lord  the  king  then  and 
there  being.']  It  is  usual  to  allege  this,  but  not  necessary,  and  pos- 
sibly not  true,  for  he  might  be  breaking  the  peace  at  the  time. 
2//afe,  186.    See  tit.  JlatcenF* 
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IX.  (6.)  "Cge  3>e0(rt{itton  of  tj^  S>fkntt* 

The  afbreuLid  George  Harrison  not  having  any  weapon  then  drawn,  Indkiiiieiit  on 
nor  the  aforesaid  George  Harrison  having  Jint  stricken  the  said  offimce  crMted 
John  Armstrong.]  An  indictment  grounded  upon  an  offence  made  ^V  *t«tute  mutt 
bjact  of  parliament  must  by  express  words  bring  the  offence  ^^!^i'^^*^' 
within  the  substantial  description  made  in  the  act  of  parliament,  f^"      ywi    n 
and  those  circumstances  mentioned  in  the  statute  to  make  up  the  q^ 
o&nce  shall  not  be  supplied  by  the  general  conclusion  against  the  \^  brought" 
^fitrm  of  the  statute.     2  Hale^  170.  within  tho 

By  7  G*  4.  c.  64>*  $  21.,  where  a  statute  has  created  an  offence,  Btouite. 
or  increased  the  punishment,  the  indictment  or  information  shall,   Following 
after  verdict,  be  held  sufficient  if  it  describe  the  offence  in  the  word*  of  statute 
wofds  of  the  statute.  tufficiem  after 

Bat  there  is  no  necessity  in  an  indictment  on  a  public  statute  ^^   * 
to  recite  such  statute ;  for  the  judges  are  bound  ex  officio  to  take  nJj'brfwdidL 
notice  of  all  public  statutes.     2  Hato.  c.  25.  §  100. 

Although  the  indictment  need  not  recite  a  general  penal  statute, 
jet  it  must  bring  the  fact  within  the  express  prohibition  of  the 
statute,  otherwise  the  conclusion  contra  Jbrmam  statuti,  and  the 
implication  thereof,  will  not  aid  the  indictment,  but  it  will  be 
inaofficient.     2  HaUf  1 92. 

Yet,  if  the  prosecutor  take  upon  him  to  recite  it,  and  materially  Varying  from 
▼arj  from  a  substantial  part  of  the  purview  of  the  statute,  and  ^  words  of 
conclude  s^oijii/  thejbrtn  of  the  statute  aforesaid^  he  vitiates  the  Mll^^d^ifTfatel 
indictment.  2  Haw*  c.  25.  §  100.   Aliter,  where  the  mistaken  words  ' 

may  be  rejected  as  surplusage.  R-  v.  Hatoorth^  S  Stark,  ^,  antif 
tit,  €pe$s. 

Also,  it  seems  to  be  generally  agreed,  that  a  misrecital  of  the 
place  or  day  at  which  the  parliament  was  holden  vitiates  an  indict- 
meot.     2  Htno.  e.25.  §  lO^-. 

And  it  hath  been  adjudged,  that  a  misrecital  of  the  title  of  a 
statute  is  fatal.    2  Haw.  c.25.  $  101. 

There  is  no  need  to  allege  in  an  indictment  that  the  defendant  In  indictment 
ia  not  within  the  benefit  of  the  provisoes  of  the  statute ;  although  not  necessary 
the  same  may  be  necessary  in  a  conviction  ;  for  since  no  plea  can  ^  negative  an 
be  admitted  to  a  conviction,  and  the  defendant  can  have  no  remedy  f '^!!!!?!\l?f  * 

..«•  .  <ii*  ,,,^ina  proviso ; 

against  it,  but  from  an  exception  to  some  defect  appearmg  m  the 
face  of  it,  and  ail  the  proceedings  are  in  a  summary  manner,  it 
is  but  reasonable  that  such  a  conviction  should  have  the  highest 
certainty.    2  Haw.  c.25.  $  113.  2  Hale,  170,  171. 

And  even  in  a  conviction,  where  the  benefit  is  given  by  a  pro-  nor  in  convic- 
viao  in  the  statute  subsequent  to  the  enacting  clause,  it  is  not  tion,  where  the 
necessary  to  negative  the  benefit.    2  Str.  1 101.  **^£!^"  "  ^^'^ 

There  are  several  words  of  art  which  the  law  hath  appropriated  clause*^"*"' 
for  the  description  of  the  offence,  which  no  circumlocution  will  sup-  p^]o„|o„g]. 
ply,  BMjeioniousliff  in  the  indictment  of  any  felony ;  burglariously, 
Uk  an  indictment  of  burglary ;  and  the  like.    2  Hale,  \M. 

And  if  a  man  be  indicted  that  he  stole,  and  it  is  not  saidye/o* 
nUmsfy,  this  indictment  imports  but  a  trespass.    2  Hale,  172* 

WHk  a  certain  sword  drawn."]     Yet  if  the  party  were  killed  Weapon. 
with  another  weapon,  it  maintains  the  indictment ;  but  if  it  were 
with  another  klna  of  death,  as  poisoning  or  strangling,  it  doth  not 
maintain  the  indictment  upon  evidence.    2  Hale,  185. 
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The  indictment  charged  the  prisoner,  that  with  a  certaiD  piece 
of  brick,  &c.  he  struck  and  beat  deceased,  thereby  giving  him  a 
mortal  wound,  of  which  he  died.  It  appeared  that  prisoner  struck 
deceased  with  his  fist,  who  thcrepon  fell  upon  a  piece  of  brick, 
which  was  the  cause  of  his  death.  On  case  reserved,  the  judges 
were  unanimous,  that  the  means  of  death  were  not  truly  stated, 
and   a  pardon  was  recommended,     M.  T.  1825,  /2,  v.  AW/^, 

Indictment  that  prisoner  assaulted  deceased,  and  gave  bim  di?en 
mortal  blows,  &c.  of  which  he  died.  The  evidence  was,  that  pri- 
soner knocked  deceased  down,  and  that  in  falling  on  the  ground 
deceased  received  a  mortal  wound :  a  case  was  reserved,  and  the 
judges  held,  that  the  cause  of  death  was  not  truly  stated,  there 
being  no  charge  of  knocking  the  deceased  to  the  ground,  from 
which  the  mortal  wound  proceeded.  E*  T.  1826|  R^  v.  lh(m^ 
sotif  1  /?.  4"  M.  139. 

Of  the  value  of  Jive  shillings.^  Regularly  it  ought  to  set  fortli 
the  price  of  the  sword  or  weapon,  or  else  say,  of  no  value ;  for  the 
weapon  is  a  deodand  forfeited  to  the  king,  and  the  township  shall 
be  charged  for  the  value,  if  delivered  to  them ;  but  this  seems  not 
to  be  essential  to  the  indictment.     2  Hale^  185. 

Which  he  the  said  John  Armstrong  in  his  right  hand  then  ad 
there  had  and  held.']  It  must  shew  in  what  hand  be  held  his  svord. 
2  Hale,  185. 

In  and  upon  the  right  side  of  the  belly  near  the  short  rihsofhis 
the  said  George  Harrison.]  There  must  be  a  certainty  ot^ 
offence  committed,  and  nothing  material  shall  be  taken  by  intend- 
ment or  implication ;  but  the  special  manner  of  the  whole  fact 
ought  to  be  set  forth  with  certainty.     2  Haxo,  c,  25.  §  57* 

In  the  case  of  murder  it  ought  to  shew  in  what  part  of  thebodj 
the  person  was  wounded :  and  therefore,  if  it  be  on  his  arm,  or 
hand,  or  side,  without  saying  whether  right  or  left,  it  is  not  good. 
2  Hale,  185. 

In  stating  the  substance  of  the  fact,  there  must  be  no  repug- 
nancy in  the  material  part ;  but  if  there  be  enough  well  laid  to 
maintain  the  indictment,  judgment  may  be  given  on  so  much  as  js 
good.  2  Haw,  c.  25.  i  55.  et  seq.  Reg.  v.  Ingram  Sfux.  IS^ 
384.     Benfield  v.  Saunders,  2  Burr.  985. 

The  offence  must  not  be  laid  disjunctively,  as,  he  murdered  or 
caused  to  be  murdered.    2  Hau>.  c.  25.  §  58. 

If  theft  be  alleged  in  any  thing,  the  indictment  must  set  foj^ 
the  value  of  the  thing  stolen,  that  it  may  appear  whether  it  be 
grand  or  petit  larceny.    2  Hale,  183.  . 

In  like  manner,  an  indictment  that  the  defendant  took  m 
carried  away  such  a  person's  goods  and  chattels,  without  shevi^ 
what  in  certain,  as  one  horse,  one  cow,  is  not  good.    2  Hale,  IS^* 

So  20  sheep  and  etoes  is  bad ;  it  ought  to  be  how  many  of  each 
sort.     2  Hale,  183. 

The  owner  should  be  named :  and  if  the  thing  stolen  be  a 
living  thing,  it  should  be  named  by  its  name  only;  if  i^  ^ ^ 
dead  thing,  it  should  also  be  laid  bona  et  catatla.  Lamb.  b.  * 
c.  5.  476. 

R.  V.  Robinson,  Durham  Sum.  Ass.  1817,  1  HMs  Rep*^^^ 
On  an  indictment,  laying  the  property  in  persons  by  name,  andio 
another  count  in  persons  unknown^  the  evidence  failed  in  shcviug 
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such  ownership ;  but  it  appeared  that  it  might  have  been  easily 
ascertained :  Richards  C.  B.  would  not  allow  the  prosecutor  to 
have  recourse  to  the  second  county  and  directed  an  acquittal. 
His  lordship  cited  a  case  at  Chester  before  Lord  KenyoHj  where 
the  property  was  laid  as  belonging  to  a  person  unknown  ;  but  upon 
the  trial,  it  was  clear  that  the  owner  was  known,  and  might  easily 
have  been  ascertained  by  the  prosecutor.  Lord  Kenyan  directed 
an  acquittal. 

As  to  tlie  value,  see  tit.  Hazcm;,  §  l.posU 

An  indictment  that  the  defendant  is  a  common  highwayman.  Charge  must 
a  common  defamer,  a  common  disturber  of  the  peace^  and  the  "^^  ^  ^°^ 
like,  is  not  good ;  because  it  is  too  general,  and  contains  not  the  S^"^'*'* 
particular  matter  wherein  the  of&nce  was  committed.    2  HaU^ 
182. 

In  like  manner,  an  indictment  for  divers  scandalous,  threat-  It  must  be 
eofng,   and   contemptuous  words,   spoken   of   a   justice  of  the  special. 
peace,  is  not  good :   it  ought  to  set  forth  the  words  in  special. 
2  Sir.  699. 

But  in  certain  excepted  cases,  it  is  sufficient  to  state  gene-  Aliter,MU} 
rally  that  the  defendant  is  so  and  so,  without  specifying  any  par-  con>"on  icold, 
ticular  instances ;  as  in  a  charge  of  being  a  common  scold,  a  com-      ' 
men  barrator,  or  of  keeping  a  common  bawdy-house.      2  Hawk* 
c  25.  §  57.  59. 

An  indictment  for  disobeying  an  order  of  justice  must  find   ^^^  poaitive, 
positively  that  such  an  order  was  made,  and  not  by  way  of  recital,  "°*  ^^  reciul. 

that  n^ereas .    2  Ld.  Raym*  1S63. 

But  in  an  indictment  on  a  conviction,  it  is  not  necessary  to  Indictment 
set  forth  the  conviction  at  large,  but  only  shortly  that  such  a  one  ^^  conviction. 
was  before  such  and  such  justices  convicted,  according  to  the 
form  of  the  statute,  and  thereupon  a  warrant  was  issued,  &c. 
2  Ld.  Raym.  1196. 

Then  and  there  did  feloniously  stab  and  thrustJ]  In  an  indict-  ^^^nciiH- 
ment  it  is  best,  and  often  necessary,  to  repeat  the  time  and  place  RTLtition  of 
to  the  several  parts  of  the  fact.     2  Hale^  178. 

Thus,  in  an  indictment  of  murder  or  manslaughter,  as  well  the  I^^* 
day  and  place  of  the  stroke  or  other  act  done  as  of  the  death  must 
be  expressed;  the  former,  because  the  escheat  or  forfeiture  of 
lands  relate  thereto ;  the  latter,  because  it  must  appear  that  the 
death  was  within  the  year  and  day  after  the  stroke.     2  Hale,  179. 

(hte  mortal  toound  of  the  breadth  of  one  inch,  and  of  the  depth  of  I>«cnpiion  of 
nine  inches,"]      Regularly,  the  length  and  depth  of  the  wound  is  to  ^*'^''^* 
be  shewn,  but  this  is  not  necessary  in  all  cases ;  as  where  a  limb 
b  cut  off;  so  it  may  be  also  a  dry  blow.    2  Hale,  186. 

But  though  the  manner  and  place  of  the  hurt  and  its  nature  be 
requisite,  as  to  the  formality  of  the  indictment,  and  it  is  fit  to  be 
done  as  near  the  truth  as  may  be,  yet  if  upon  evidence  it  appear 
to  be  another  kind  of  wound  in  another  place,  if  the  party  died  of 
it,  it  is  sufiicient  to  maintain  the  indictment.    2  Hale,  186. 

IX.  (70  %f)t  Cont(u$ion  of  an  SfnUtcttmnt,  attti  of 

Against  the  peace  of  our  said  lord  the  *»w^].    An  indictment,  C&mrapacem. 
without  concluding  against  the  peace,  is  insufficient,  though  it  be 
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but  for  using  a  trade  not  having  been  an  apprentice ;  for  every 
offence  against  the  statute  is  against  the  peace»  and  ought  so  to  be 
laid.     2  Hale,  ISS. 

Also,  an  indictment  that  concludes  against  the  peace,  and  saith 
not  of  our  lord  the  kins^  is  insufficient.     2  Hale^  188. 

It  seems  domini  regts^  in  all  indictments  ;  and  the  king's  name 
must  be  of  that  king  in  whose  time  the  offence  was  committed; 
and  if  the  offence  be  begun  under  one  king,  and  continued  ooder 
his  successor,  and  it  be  laid  against  the  peace  of  both  kings,  it 
seems  good  :  but  if  it  conclude  only  against  the  peace  of  the  soc- 
cessor,  it  is  bad,  as  the  commencement  is  shewn  to  have  been 
under  the  first ;  and  it  may  be  laid  against  his  peace  alone.  With 
respect  to  the  omission  of  the  words  "  in  contempt  of  the  king," 
there  are  precedents  both  ways.  2  Haro.  c.  25.  §§  92,  93.  95. 
2  Hale,  187,  188.    Yeh.  GS. 

An  indictment  for  an  offence  committed  in  the  time  of  the^sff 
king,  and  concluding  against  the  peace  of  ^e  praeni  king,  is  not 
sufficient.     R.  v.  Lookup^  3  Burr,  1901. 

A  contra  pacem  of  our  said  late  lord  the  king,  where  the  ofieoce 
is  in  the  time  of  the  present  king,  and  no  other  king  has  been  men- 
tioned, is  unexceptionable. 

An  indictment  for  a  rape,  stated  to  have  been  committed  9tiiof 
Marchf  1  G.  4.,  concluded  against  the  peace  of  our  said  late  lord 
the  king.  On  case,  the  judges  were  unanimous  that  "  late"  might 
be  rejected,  and  the  prisoner  was  executed.  R*  ▼.  Scott,  LeieaUr^ 
shire  Lent  Assizes^  1820,  before  Best  J.  and  before  aUthe  fidgo 
in  E.  T.follomng,  C.  C.  R.  415. 

Thomas  Cook  was  convicted  before  Thompson  B.  at  LancssUr 
Spring  Assizes,  1810,  upon  an  indictment  for  stealing  bank  note^ 
'*  agamst  the  form  of  the  statute  in  such  case  made  and  prorided.' 
— It  was  moved  in  arrest  of  judgment,  that  the  indictment  was  in- 
sufficient, for  want  of  charging  the  offence  to  have  been  committed 
against  the  peace*  2  Hato.  c«  25.  §  92.  was  reh'ed  upon,  and  aho 
Lookup's  case — On  behalf  of  the  prosecution,  that  part  of  the  same 
section  in  Hawkins  was  referred  to,  where  it  is  stated  that  Rastdli 
precedents,  both  of  indictments  of  felony  and  of  inferior  oilenceii 
do  as  often  omit  the  words  "  contra  pacem^  as  niake  use  o(  tbem* 
And  it  was  further  contended,  that  the  charging  the  offence^ 
have  been  committed  against  the  form  of  the  statute,  impoiteo 
that  it  was  against  the  peace.  Judgment  was  respited,  and  ne 
question  submitted  to  the  consideration  of  the  judges,  who  held  the 

indictment  bad.  Rex  v.  Thomas  Cook,  before  all  thejudgu,  M^ 
1810.     C.C.  R.  176. 

That  the  omission  of  the  words  "  with  force  and  arms  or 
"  against  the  peace,*'  is  not  sufficient  ground  for  staying  or  ^ 
versing  judgment  on  indictment  or  information,  see  §  20*  of  7  0<^ 
c.  64.     See  the  section  at  full,  post,  p.  S92. 

A  bad  contra  pacem  is  as  no  contra  pacem^  and  cured  by  i  «^ 
of  7  G.  4.  c.  64. 

An  indictment  found  temp.  JV.  4.  for  a  forgery  temp*  C*- J*" 
eluded  against  the  peace  of  our  lord  the  king :  on  case,  the  judgtf 
thought  the  contra  pacem  bad,  but  the  major  part  thought  that 
it  might  be  rejected  as  surplusage,  and  that  the  sUt.  wottld  cu« 
the  defect.  E.  T.  1832,  R.  v.  Chalmers  MS.  BavUf^.  S.^ 
1  M.  852. 
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His  crown  and  dignii^'}  But  an  indictment  need  not  conclude  Crown  and 
against  his  cr<nan  and  dignity^  though  it  be  usual  in  many  in-  '^'P'jg  ^^^ 
dictmenu-     2  HaU,\m.  nece-wy. 

If  an  ofience  were  felony  at  common  law,  but  a  special  act  of  Where  common 
parliament  ousu  the  offender  of  some  benefit  that  the  common  ^^Tj^^r^  " 
law  allowed  him,  when  certain  circumstances  are  in  the  fact,  Mmlbyiwuite, 
though  the  bod^  of  such  indictment  must  express  those  circum-  indictment  need 
itaDces,  accordmg  as  they  are  prescribed  in  the  statute,  yet  the  not  conclude 
indictnaent  need  not  conclude  against  the  form  of  the  statute,  contm/ormam 
But  yel,  if  it  should  conclude  in  such  case  against  the  form  of  the  '^^*^'* 
statute,  it  would  not  vitiate  the  indictment,  but  would  be  only 
surplusage.    2  Hale^  190. 

But,  on  the  other  side,  if  an  offence  be  purely  at  common  law ; 
if  it  conclude  contra  formam  statulit  it  is  insufficient,  and  shall  be 
quashed,  except  in  the  instance  above  given  of  clergy.  2  HalCf 
198. 

Therefore  an  indictment  of  battery  concluding  contra  formam 
statuii  is  insufficient,  and  shall  be  quashed.     2  Hale^  192. 

But  according  to  many  decisions,  it  is  now  settled  that  such  a  Common  law 
conclusion  is  mere  surplusage,  and  the  indictment  is  available,  o^^'^cc:  con- 
1  Russ.  612.,  n.  (i),  and  authorities  there  cited.     1  ^und.  135.  ^J^"  ^J^- 
■*•  (^)-  does  not  Titaatc. 

And  against  the  Jbrm  of  the  statute  in   such  case  made  and  \ebcraaitatuta 
provided^}     Regularly,  if  a  statute  only  make  an  offence,  or  alter  crvatei  an 
an  offence  from  one  crime  to  another,  as  making  a  bare  misde-  offence,  or 
meaner  a  felony,  the  indictment  for  such  new-made  offence,  or  makes  it  of  a 
new-made  felony,  must  conclude  against  the  form  of  the  statute  $  higher  nature, 
otherwise  it  is  insufficient.    2  Hale,  192.  ^lai^^ 

If  an  offence  be  newly  enacted,  or  made  an  offence  of  a  higher  ,„y. 
natore  by  an  act  of  parliament,  the  indictment  must  conclude  con^ 
tra  formam  statuii.    2  Hale,  189. 

u  an  act  of  parliament,  making  an  offence,  be  but  temporary,  and  Where  an  in- 
made  perpetual  by  another  statute,  the  indictment  concluding  dictment  ought 
against  the  form  of  the  statute,  is  good.    2  Hale,  173.  ^  conclude 

If  the  former  statute  be  discontinued,  and  revived  by  another  ^JJJJ^^^  „ 
statute,  the  best  way,  is  to  conclude  against  the  form  of  the  statutes  i  tuitutorum. 
though  there  is  good  opinion  that  it  is  good  enough  to  conclude 
against  the  form  of  the  first  statute.    2  Hale,  173. 

And  indeed  it  seems  clear  that  if  a  statute  refer  to  a  former 
statute,  and  adopt  and  continue  the  provisions  thereof,  the  indict- 
ment must  conclude  against  the  form  of  the  statute.  2  Haw.  c.  25. 
.f  117.     1  Sound.  135.  n.  3. 

But  if  one  statute  be  relative  to  another,  as  where  the  former 
makes  the  offence  and  the  latter  adds  a  penalty,  the  indictment 
ought  to  conclude  against  the  form  of  the  statutes.    2  Hale,  173* 

If  one  statute  creates  an  offence,  and  the  other  adds  a  penalty ; 
or  if  the  same  offence  be  prohibited  by  several  statutes ;  or  where 
a  later  statute  ordains  that  a  former  statute  shall  be  executed  in  a 
new  case  not  mentioned  in  the  former,  the  conclusion  shall  be 
contra  Jbrmam  statutorum.    2  Haw.  c.  25.  §  117. 

If  one  statute  subjects  an  act  to  a  pecuniary  penalty,  and  a  sub- 
sequent statute  makes  it  felony,  an  indictment  for  the  felony,  con- 
^uding  against  the  Jbrm  of  the  statute,  is  right. 

By  Stat.  34  G.3.  c.  20.  §  9.,  having  paper  in  possession  with 
false  stamps,  subjects  to  5001.  penalty  ;  stat.  49  G.  3.  c.  81  makes 
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it  felony.  An  indictment  concluded  conirajbrmam  sMuii;  andoo 
case,  the  judges  held  it  right.  R.  v.  Pirn,  Devonshire  Sum.  Aw 
1820>  cor,  Burrough  J.  and  before  the  judges  in  M,  T.  /oUcnixg, 
C.  C.  R.  425. 

If  an  offence  be  at  common  law,  and  also  prohibited  bj  tutates, 
the  indictment  may  conclude  conirajbrmam  statutif  or  sUitwtomu 
2  Hale,  191. 

Trespass  If  ^  trespass  be  made  a  felony,  the  indictment  roust  coodode 

iiMdefelooy.       contra  form  am  statuti.     2  Hale,  iS9. 

If  an  offence  be  at  common  law,  and  also  prohibited  by  statate, 
with  a  corporal  or  other  penalty,  yet  it  seems  the  party  may 
be  indicted  at  common  law ;  and  then,  though  it  condude  not 
contra  Jbrmam  statuti,  it  stands  as  an  indictment  at  commoD  law, 
and  can  receive  only  the  penalty  that  the  common  law  inflicti  in 
that  case.     2  Hale,  191. 

Kioc.  Thus,  in  case  of  a  riot,  the  indictment  need  not  conclude  emdn 

Jbrmam  statuti,  though  prohibited  by  acts  of  parliameot  oodcr 
severe  penalties.    2  Hale,  191. 

Feijury.  So  in  case  of  perjury.     lb* 

Forgery.  But  Otherwise  in  the  cases  of  indictments  for  forcible  entiy,  and 

for  forgery.     2  Hale,  192. 

Wh*  ^d^^*'  ^^  "^  ^'  *•  ^*  ^*'  f  ^"^  "  '^^^  *^®  punishment  of  offniden  na/ 

itwU  not  vltiat«  ^®  ^^®®  frequently  intercepted  in  consequence  of  technical  nioeiiei, 
an  indictment  ^^  '^  enacted,  that  no  judgment  upon  any  indictment  or  infono- 
after  rerdlct  or  ation  for  any  felony  or  misdemeanor,  whether  after  verdict  or  oat- 
otherwise.  lawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed  or 

reversed  for  want  of  the  averment  of  any  matter  unnecessary  to  be 
proved,  nor  for  the  omission  of  the  words  *  as  appears  by  the  r^ 
cord,'  or  of  the  words  *  with  force  and  arms,'  or  of  the  words 
'  against  the  peace,'  nor  for  the  insertion  of  the  words '  agaioft 
the  form  of  tlie  statute,'  instead  of  the  words  *  against  the  forn 
of  the  statutes,'  or  vice  versA,  nor  for  that  imy  person  ot  persooi 
mentioned  in  the  indictment  or  information  is  or  are  designated  by 
a  name  of  office  or  other  descriptive  appellation  instead  of  his,  her, 
or  their  proper  name  or  names,  nor  for  omitting  to  state  the  time 
at  which  the  offence  was  committed,  in  any  case  where  time  is  not 
of  the  essence  of  the  offence,  nor  for  stating  the  time  imperfectJji 
nor  for  stating  the  offence  to  have  been  committed  on  a  day  mb* 
sequent  to  the  Bnding  of  the  indictment  or  exhibiting  the  iofbna- 
ation,  or  on  an  impossible  day,  or  on  a  day  that  never  happened, 
nor  for  want  of  a  proper  or  perfect  venue,  where  the  court  sbv* 
appear  by  the  indictment  or  information  to  have  had  jurisdictioa 
over  the  offence.** 
What  sfaaU  not  §  21 .  "  And  be  it  further  enacted,  that  no  judgment  after  verdict 
^  ""^^^^r^  **P®"  *"y  indictment  or  information  for  any  felony  or  miedemeanor 
jS^g^^wSSn-  •*^*^*  ^®  stayed  or  reversed  for  want  of  a  similiter,  nor  by  rtm^ 
verdict.  ^^^^  ^^^  jury  process  has  been  awarded  to  a  wrong  officer  u|Nni0 

insufficient  suggestion,  nor  for  any  misnomer  or  misdescriptioo  ot 
the  officer  returning  such  process,  or  of  any  of  the  juroiSf  n^c  ^ 
cause  any  person  has  served  upon  the  jurv  who  has  not  been 
returned  as  a  juror  by  the  sheriff  or  other  officer ;  and  that  wtot 
the  offence  charged  has  been  created  by  any  statute,  or  '^W^^ 
to  a  greater  degree  of  punishment*  or  excluded  from  the  befletn 
t)f  clergy  by  any  statute,  the  indictment  or  information  shall  ^ 
verdict  be  held  sufficient  to  warrant  the  punishment  prescnbed 
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bj  the  statttle,  if  it  describe  the  offence  in  the  words  of  the 
fttatute.** 

But  §  20.  of  the  statute  does  not  cure  the  want  of  **  against  the  Contra  firmam 
form  of  the  statute/'  for  what  but  for  the  form  of  the  statute  would  *iatuH  where 

be  no  Ofience*    T.  T.  1831.  ««"  necewary. 

A  count  in  indictment  for  stealing  a  bank-note  did  not  conclude 
agsinst  the  form  of  the  statute,  as  it  ought ;  and  on  conviction 
motion  in  arrest,  on  the  ground  of  this  omission ;  case  inde^  and  on 
consideration  the  judges  held  the  omission  fatal,  and  not  cured  by 
7  G.4--  T.  T.  1831,  R.  v.  Pearson,  MS.  Bayleyl^.  S.  C.  1  M. 
915. 

Bj  7  &  8  G.  4*.  c  28.  §  14.  it  is  enacted,  That  wherever  this  or  Rule  for  the 
asj  other  statute  relating  to  any  offence,  whether  punishable  upon  interpretation 
iDdictment  or  summary  conviction,  in  describing  or  referring  to  the  ^^^^^  criminal 
o&nce  or  the  subject  matter  on  or  with  respect  to  which  it  shall  **^"^^*- 
be  committed,  or  the  offender  or  the  party  affected  or  intended  to 
be  affected  by  the  offence,  hath  used  or  shall  use  words  importing 
the  singular  number  or  the  masculine  gender  only,  yet  the  statute 
shall  be  understood  to  include  several  matters  as  well  as  one 
matter,  and  several  persons  as  well  as  one  person,  and  females  as 
well  as  males,  and  bodies  corporate  as  well  as  individuals,  unless 
it  be  oiherwise  specially  provided,  or  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction  ;  and  wherever 
aoj  forfeiture  or  penalty  is  payable  to  a  party  aggrieved,  it  shall 
be  payable  to  a  body  corporate  in  every  case  where  such  body 
ahall  be  the  party  aggrieved. 

X.  Cj&atse0  of  an  Sfntitrnnenn 

By  Stat.  lO&l\W.S.c.  23.,  no  clerk  of  assize,  clerk  of  the  peace,  io  &  1 1 W.  s. 
or  other  person,  shall  take  any  fee  of  any  person  bound  over  to  ^*  ^^' 
give  evidence  against  a  traitor  or  felon  for  the  discharge  of  his  re-  ^^  f^    T^^ 
cognizance ;  nor  shall  take  more  than  2f.  for  drawing  any  bill  of  ^  ^^'^^    ^* 
indictment  against  any  such  felon ;  on  pain  of  Si.  to  the  party 
grieved,  with  full  costs.    And  if  he  draw  a  bill  defective,  he  shall 
draw  a  new  one  gratis^  on  the  like  pain. 

For  the  drawing  of  indictments  for  other  misdemeanors  not  being 
treason  or  felony,  no  fee  is  limited  by  any  statute ;  and  therefore 
the  same  dependeth  upon  the  custom  and  ancient  usage. 

See  7  G.  4.  c.  64.  §§22 — 30.,  concerning  the  expenses  of  prose- 
cutions, tit.  Coata. 

XI.  |a(ra&ittg« 

If  a  defendant  plead  misnomer  in  abatement  to  an  indictment  When  ono  may 
for  a  misdemeanor,  and  it  is  found  against  him,  he  cannot  afler-  F^^  ^^-Ia 
warda  plead  the  general  issue:  but  final  judgment  must  be  given  ^otinmiide- 
against  him.    if.  v.  Gibson^  8  Ectstf  IQrJ. 

It  is  otherwise  in  the  case  of  felony:  in  such  case,  he  may  fitter  in  felony. 
plead  over  to  the  felony.    And  in  all  pleas,  whether  to  the  writ 
or  in  bar  by  matter  of  record,  or  by  matter  of  fact,  or  both,  if  the 

Slea  do  not  confess  the  felony,  though  his  plea  be  found  against 
im  by  issue  tried,  or  adjudged  against  him,  by  the  court,  yet  he 
shall  not  be  convicted  thereon,  but  plead  over  to  the  felony  not 
gitiU^f  as  well  upon  an  indictment  as  upon  an  appeal,  and  this  in 
famntm  vUa.    2  Hale,  239. 


Dilatory  plea, 
affidavit  necci»- 
•arj. 
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Modes  of  plead-  It  18  thought  right  to  insert  in  this  place  a  short  account  of  the 
ing  to  an  in.  several  modes  of  pleading  to  an  indictment ;  a  thing  omitted 
dictmcnt.  -^  former  editions  of  this  work,  though  very  fit  to  ^  knowo 

and  understood. 

Pleas  upon  the  arraignment  are  of  three  kinds : 

I.  Pleas  in  Abatement  of  the  Indictment. 

1.  Defects  arising  on  the  Indictment  itself 

2.  Defect  in  Matters  of  Fact— as  misnomer 9  JiiUe  addition, 

II.  Pleas  in  bar  of  the  Indictment. 

1.  Matter  of  Record, 

2.  Mist  of  Record  and  Fact. 

Matters  of  records  are — pardons. 
Mixt         ■  1*  auterfoits  acquit  1 

2.  _— ~  attaint  V  of  same f (deny* 
or  conxfictj 

III.  Pleat  to  the  Matter  of  the  Indictment — not  guilttf. 

In  pleading  a  dilatory  plea,  defendant  must  annex  an  affidavit 
of  the  truth  of  the  plea.    R.  v.  Grainger,  3  Burr.  1617. 

XI.  (1. 1.)  Wtftttfi  aduing  on  tfft  Bntrittmm  ittAt 

Such  exceptions  to  an  indictment  as  maybe  taken  advanta^of 
in  arrest  of  judgment  may  generally  be  made  available  by  way  of 
plea  in  abatement.     2  Hale,  236. 

In  R.  v.  Wheatley,  2  Burr.  1127.,  Ld.  Mansfield sM,  "Before 
verdict,  tlie  court  may  use  a  discretion,  whether  it  be  right  to  quash 
an  indictment  on  motion,  or  put  the  defendant  to  demur;  but  after 
verdict,  they  are  obliged  to  arrest  the  judgment,  if  they  see  tk 
charge  to  be  insufficient." 

And,  as  may  be  seen  in  the  foregoing  sect.  (IX.),  there  are  dmdJ 
causes  of  such  pleading  in  abatement ;  and  generally,  all  manner 
of  uncertainty  is  good  cause  of  abatement. 
The  court  will  R.  y,  Cooke,  H.  1 824,  2  B.  4*  C.  6 1 8.  To  an  indictment  for  a  coo- 
not  upon  mo-  gpiracy,  the  defendant  pleaded  the  following  plea : — "  And  RiAvi 
Xln'^te  -S/fl^rJ  Cooke,  Lord  Stafford,  Baron  Stajord,  who  is  indicted  bj 
ment.  '     the  name  of  Richard  Stt^hrd  Cooke,  late  of  the  parish  of  Cm- 

Church,  in  the  county  ot  Stafford,  gentleman,  in  his  own  perMii 
comes,  and  having  heard  the  said  indictment  read,  prays  judg- 
ment of  the  said  mdictment,  because  he  says,  that  00  the  day  o| 
taking  the  inquisition  aforesaid,  and  long  before,  he  waii  tfd 
from  thence  hitherto  hath  been,  and  still  is,  Lord  Stafford^  Baron 
Stafford^  and  the  state,  degree,  title,  and  honour  of  Lord  5|^|j 
Baron  Stafford^  on  the  day  of  taking  the  inquisition  aforesaid  aod 
long  before,  had  and  enjoyed,  and  still  has  and  enjoys.  And  tbiti 
&c."  A  rule  nisi  had  been  obtained  for  quashing  tbia  p'^  ^ 
the  ground  that  it  was  clearly  bad  (a),  and  pleaded  for  the  P^^Pfj^ 
of  delay.  On  shewing  cause,  it  was  urged  against  the  rule,  w 
by  quashing  the  plea,  defendant  would  be  deprived  of  tbe  oppo^' 
tunity  of  discussing  its  validity  on  a  writ  of  error,  and  Tki0^  ^' 


Viz,  for  not  setting  out  the  patent  and  pedigr«e :  tbe  following  •irth«|^ 
cited;    S Haley  240.    Co,  LU.  16.  *.  and  note  S.      Qngtdas  ^  JW^^* 


(a) 
were  cited 

eate,  6  Bep,  53.     Bex  ▼.  JTnolfys,  1  Ld.  Haofm.  la 
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Smi^iAieSf  4  Taunt.  668.,  was  cited*  For  the  rule.  Com.  Dig.  tit. 
hMoctmenif  (H.)  was  cited  to  support  a  position,  that  in  criminal  pro* 
oeedings  in  genera],  it  is  discretionary  in  the  court  either  to 
quash  a  plea  on  motion,  or  leave  the  prosecutor  to  demur.  But 
Abboit  C.  J.  declared,  thai  there  was  a  great  difference  between 
indictments  and  pleas  in  this  respect ;  ef  per  Cur.^  it  would  be  much 
too  strong  a  measure  to  quash  the  plea  m  this  case. 

XI.  (I.  2.)  Wthttn  in  apamt0  of  fatu 

Indictment  of  one  by  the  name  of  T.  D.    Flea  by  his  counsel,  MiMomcriiMy 
ore  ienmsj  that  his  name  was  J.  and  not  T.  D.    Clerk  of  the  arraigns  ^  ^"j^}^  ^"^ 
replied,  on  behalf  of  the  crown,  that  he  was  known  as  well  by  the  !^||^^   '*** 
njune  of  T.  as  by  the  name  of  J.  D. — Issue  joined. — Tlie  sheriff 
returned  a  jury  instanier  to  try  this  issue,  and  it  was  found  for  the 
crown ;  upon  which  the  prisoner  pleaded  over  to  the  felony,  not 
gmiliif.    Dean*s  castt  1  Leachf  476. 

A  person  indicted  for  a  misdemeanor  may  plead  that  his  sur*  Where  the 
name  is  Shakesjpeare^  and  not  Shakepearct  for  the  latter  is  not  n«nieuiiot 
idem  sonans.    A.  v.  Samud  Shakespeare^  10  East^  83.  *''^  nmwu. 

Misnomer  may  be  pleaded  by  attorney,  as  well  as  in  person.  J^'X  •*  pleeded 
R.  T.  Weslby,  10  Eait,  83.  (n.)  ^^  ■**^*y- 

In  all  cases  of  pleading  misnomer,  there  must  be  a  plea  over  to 
the  felony.     2  //o^,  238. 

Omitting  the  name  of  dignity  is  matter  of  abatement,  and  of  Name  of  dw- 
reversal  of  outlawr}'.  1  Show.  392.  DethicVs  case,  Cro.  EHx.  224.  "'^^  «nitt«l; 
5i2. 

Duke  or  not  duke ;  earl  or  not  earl ;  baron  or  not  baron,  shall  to  be  tried  by 
not  be  tried  by  the  country,  but  by  record ;  and  the  writ  testify-  rw^d. 
ing  the  plea  pfeaded  must  be  shewn,  because  it  is  a  dilatory  plea. 
Countess  of  Rutland's  case,  6  Rep.  53.    2  HaUp  240. 

XI.  (II.)  jjaartontf* 

Pardon  is  matter  of  record,  and  must  be  pleaded  as  such,  and  in   Ptrdon. 
bar ;  letters  under  the  king's  sign  manual  cannot  be  pleaded  as  a 
pardon  ;  it  must  be  pleaded  sub  pede  sigiUi. 

One  is  indicted  of  felony  by  the  name  of «/.  E.  yeoman ;  and  the  pies  of. 
king  pardons  him  by  the  name  of  J.  E.  gentleman,  all  manner  of 
felonies.    Held,  that  the  pardon  is  good,  and  may  be  pleaded,  with 
an  averment  that  the  said  J.  E.  yeoman,  and  J.  E.  gentleman, 
are  one  and  the  same  person.     Ketlw.  58.  A. 

.    By  7  &8  6r.4.  C.28.  $  13.,  where  the  king  shall  be  pleased  to  7&8G.4.c.fi8. 
extend  his  royal  mercy  to  any  offender  convicted  of  any  felony   P««lon  under 
pmiishable  with  death,  or  otherwise,  and  by  warrant  under  his  "^  iMniieL 
rojral  sign-manualf  countersigned  by  one  of  his  principal  secre- 
taries of  state,  shall  grant  to  such  offender  either  a  free  or  con- 
ditional pardon,  his  discharge,  in  case  of  a  free  pardon,  or  per- 
formance of  the  condition,  in  the  case  of  a  conditional  pardon, 
shall  have  the  effect  of  a  pardon  under  the  great  seal  for  such 
offender  as  to  the  felony  for  which  such  pardon  shall  be  so 
granted :   Provided  always,  that  no  free  pardon,  nor  any  such 
discharge  in  consequence  of  it,  nor  any  conditional  pardon,  nor 
the  performance  of  the  condition  in  any  of  the  cases  aforesaid, 
shall  prevent  or  mitigate  the  punishment  to  which  the  offender 
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might  otherwise  be  lawfully  sentenced  on  a  subsequent  cod- 
viction,  for  any  felony  committed  afler  the  granting  of  any  such 
pardon. 

XL  (IT.  1.)  plea  of  auterf0ir0  acquit 

Auterfoiu  Another  plea  in  bar  is  auterfoits  acquit  de  mesme  felonie*   It  is 

acquit  of  same    mixed ;  for  it  consists,  first y  of  matter  of  record,  viz.  the  former 
fvlony.  indictment  and  acquittal,  and  before  what  justices,  and  whether 

by  verdict  or  otherwise ;  and,  second,  of  matter  of  fact,  viz.  that 
the  prisoner  is  the  same  person  who  was  acquitted,  and  that  the 
fact  is  the  same  of  which  he  was  acquitted,  and  is  now  indicted. 
2  Hale,  241. 
In  bar.  It  is  a  good  plea  on  an  indictment  of  felony  to  say  that  he  waf 

before  arraigned  of  the  same  felony  before  such  and  such  justices, 
&c.  and  was  acquitted ;  and  the  person  so  pleading  shall  youcH  the 
record,  for  he  shall  not  be  compelled  to  have  the  record  at  haod, 
because  his  plea  is  not  dilatory,  but  in  bar ;  and  such  plea  shall  be 
a  good  bar.  Staundfl  105.  lib,  2.  c.  36. 
Dilatory.  If  the  plea  be  dilatory,  the  record  must  be  shewn.    CclM* 

127.  b. 
Where  ac-  If  the  second  indictment  be  in  K.  B.  and  first  acquittal  wen 

quittal  is  in  an    before  justices  of  the  peace  or  gaol  delivery,  a  writ  of  certiorm 
inferior  court.     y^\\\  jjg   granted   to   remove   the  record  before   them,  and  the 

plea  be  respited  till  the  acquittal  can  be  removed  into  the  court. 
2  Hale,  242. 
Evidence  to  The  court  may  examine  proof  that  it  is  the  same  felony,  m 

be  given.  allow  it. 

The  record  must  be  part  of  the  plea. 
Acquittal  in  An  acquittal  in  an^  court  having  jurisdiction  is  as  good  a  bar  as 

any  court  an  acquittal  in  the  highest.     2  Hato.  c.  35.  (10. 

having  juris-  Captain  Roche  was  indicted  for  the  murder  of  J.  H  at  the  Cape 

S"  "  *"^"    ^f^^^i  ^T^'  —  ^'®»  auterfoits  acquit  de  m.  /.  before  0.  Af.5. 

provincial  fiscal,  &c.  tliere.     It  was  moved  to  charge  the  jurj  it 

once  with  both  issues ;  but,  per  Curiam  ;  non  allocatur,  1 1^^> 

134. 

Person  and  The  matter  of  fact  of  the  plea  is,  that  he  is  the  same  perwn; 

'offence  must       and  that  it  is  the  same  felony  whereof  he  was  acquitted;  vhicb 

be  the  same.       may  be  put  in  issue,  or  may  be  confessed  by  the  king's  altoroej. 

2  Hale,  243.     R.  ▼.  Clarke,  B.  Sf  B.  473. 
Plea  must  shew       ^  P^^^  of  auterfoits  acquit  must  shew,  that  defendant  ^^^ 
that  the  offence    quitted  on  an  indictment  under  which  he  might  have  been  punisoed, 
is  the  same.        if  he  had  been  convicted,  and  also  that  the  same  offeoce  vas 

charged.  Therefore,  where  the  offence  in  the  first  indictmeflt 
appeared  to  have  been  committed  in  the  reign  of  a  differeDt  kiog> 
it  was  bad,  nor  can  defendant  in  such  a  case  aver  that  thej  ^^ 
the  same  offences,  as  he  would  thereby  contradict  the  record' 
R.  V.  Taylor,  3  B.  *  C.  502. 
There  must  be  A  bare  verdict  of  acquittal  is  not  enough  without  jadgtoeu 
judgment  also,    quod  eat  inde  sine  die. 

Insufficient  in.        Unless  the  first  indictment  were  such  as  the  prisoner  might  luiv^ 
dictments.  been  convicted  upon,  an  acquittal  upon  it  will  be  no  bar  to  f°^ 

second,  upon  proof  of  the  facts  contained  in  the  second  indict' 
ment.     Vandercombe's  case,  2  East's  P.  C-  522.  2  Leackt  708. 
When  the  law  says  that  auterfoits  acquit  is  a  good  plea,  it  S"*" 
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be  intended  when  he  is  laxofidlv  acquitted  ;  and  therefore,  upon  a 
discharge  for  an  incufficient  indictment  he  may  be  tried  again 
for  that  ofTence.  —  As,  where  one  is  acquitted  upon  a  trial 
in  a  mistaken  county.  Vauxt  case,  4  Rep,  45.  (a),  Wigge^ 
case,  AS.  (Jb).  Staundf,  lib.  2.  c.  36.  106.  (a).  Com.  Dig.  Indict- 
ment (Li.) 

So  tlie  acquittal  must  be  by  verdict  upon  trial,  and  a  judgment  It  mutt  be  by 
must  follow ;  no  discharge  by  a  coroner's  inquest,  or  the  special  ^•'^<^  w|»«» 
finding  by  the  grand  inquest,  or  judgment  reversed,  will  be  good  ^"'^* 
canse  for  pleading  this  plea.  2  Hale,  246. 

Bat  if  it  be  upon  erroneous  direction  of  the  judge  (2  Inst.  318.), 
or  erroneous  judgment  of  no  felony  upon  special  verdict  found, 
(the  judgment  being  unreversed  by  writ  of  error,)  it  is  a  good  cause 
for  such  a  plea.     2  Hale,  247* 

Though  there  be  a  variance  as  to  time,  place,  or  name,  yet  if  And  will  be 
the  offimce  be  the  same,  this  shall  be  a  gooa  plea.    CogatCs  case^   ^^  '^h^^h 

1  Leachy  448. — J.  C.  was  indicted  for  publishmg  as  true  a  certain  ^ISe^ 
forged  will  and  testament,  purporting,  &c.     The  will  as  in  evi- 
dence was  thus:  '*  7*.  G.  do  hereby,"  &c.     The  will  recited  in  ^/t^  if  there 
the  indictment  was  "  I,  T.  G.**  and  it  was  held  a  fatal  variance. —  be  •  YarUnoe. 
He  was  subsequently  indicted  as  before,   but  in  reciting   the 

will  the  pronoun  /  was  left  out.  Auterfoits  acquit  was  pleaded, 
and  the  former  record  of  acquittal  beine  produced,  it  was  held 
not  to  prove  the  plea,  not  being  legal  evidence  of  his  having  been 
acquitted  of  the  same  offence,  and  the  prisoner  pleaded  over  not 
guilty. 

Variances  of  time  and  place  may  be  helped  by  the  averment 
that  it  \%  one  and  the  same  felony. 

For  the  law  of  Accessary  and  Principal,  see  tit.  9cce0iMre.  Accessary. 

Plea  of  auterfoits  acquit,  and  a  copy  prayed  of  the  indictment, 
on  which  they  alleged  their  acquittal,  and  refused  by  the  court ; 
but  also  it  was  said,  the  prisoner  was  entitled  to  hear  the  indict- 
ments read  over  very  slowly  and  distinctly.     Vandercombe's  case^ 

2  Leach,  708. 

(II.  2.)  Auterfoits  attaint  de  mesme  felonie  also  is  a  good  plea  Auterfoits  at- 
in  bar,  notwithstanding  there  have  been  a  pardon  of  the  attainder  taint  or  cooYi^t 
and  felony.     2  Hafc,  253.  of  same  felony. 

The  sheriff  may  return  a  jury  instanter  to  try  whether  the  pri- 
soner were  auterfoits  convict,  &c,  as  said ;  and  whether  he  be  the 
same  person  that  was  then  tried  and  convicted.  And  the  record 
will  be  proof  of  the  facts  of  trial  and  conviction ;  and  the  fact 
of  identity  must  be  found  by  the  jury.     Scott's  case^  1  Leachy  401. 

There  must  have  been  judgment.  Judgment  ne- 

By  §  4.,  no  attainder  shall  be  pleaded  in  bar  of  any  indictment,  cessary. 
unless  the  attainder  be  for  the  same  offence  as  that  charged  in  the  7&8  G.4.  cSS. 

indictment.  Auterfoits  au 

From  these  several  rules  and  cases,  the  following  rules  may  be  tfintmust  be 
deduced.  forsomefelony. 

1.  The  party  pleading  matter  of  record  must  specially  set  out 
the  record.    Ace.  R.  v.  Wildey,  I  M.Sf  S.  18S. 

2.  He  roust  shew  the  record  sub  pede  sisilli,  ox  have  the  record  Rule  of  plead. 
retnofed  into  the  court  where  it  is  pleaded,  by  certiorari  $  or  if  log* 

it  be  a  record  of  the  same  court,  must  vouch  the  term,  year,  and 
roll;  for  the  record  is  part  of  the  plea. 
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Counter  plead- 
ing. 

Demurrer. 


Defects  cured 
by  verdict. 


Not  guilty. 
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S.  He  must  make  averment,  as  the  case  shall  require,  that  he  is 
the  same  person,  and  that  it  is  the  same  offence. 

4.  No  issue  shall  be  taken  upon  the  plea  of  nul  iid  record, 
because  it  is  pleaded  in  court;  but  the  king's  attorney  may  have 
oyer  of  the  record. 

5.  The  averments  are  issuable. 

6.  If  issues  be  taken  upon  them,  they  shall  be  tried  by  the  jury 
that  is  returned  to  try  the  person.    22  f/.  8.  c.  14. 

7.  He  that  pleads  these  pleas  must  plead  over  not  guilty  to  the 
felony ;  for  if  the  pleas  be  found  against  him,  he  shall  be  tried  bj 
the  country. 

To  the  foregoing  pleas  in  bar  the  crown  may  counter  plead. 

And  to  this  counter  plea  the  prisoner  may  reply. 

There  may  also  be  a  demurrer  to  the  indictment;  but  this  plea 
is  a  confession  of  the  indictment,  and  should  be  avoided,  as  the 
prisoner  may  have  all  the  advantages  of  exception  to  the  in« 
dictment,  either  before  his  plea  of  not  guilty,  or  after  his  con- 
viction, and  before  judgment,  as  he  might  have  by  demurrer. 
2  Hale,  257. 

But  see  7  6r.4<.  0.64*.  §21.  ante^  p.  S92.,  by  the  provisions  of 
which  certain  defects  there  specified  are  cured  by  verdict;  and 
see  also  §20.  of  the  same  stat.     Ibid. 

But  if  the  attorney-general  demur,  and  the  prisoner  join  in 
demurrer,  and  it  be  adjudged  against  the  prisoner,  he  shall  plead 
over  to  the  felony.     2  HeSe,  257. 

Upon  a  demurrer  to  an  indictment,  the  court  must  look  to  the 
whole  record,  to  see  whether  they  are  warranted  in  giving  judg- 
ment on  it :  and  therefore  it  is  open  to  objections,  as  well  to  the 
jurisdiction  of  the  court  where  the  indictment  is  found,  as  to  the 
subject-matter  of  the  indictment.  R.  v.  John  Feamletf^  ^T.R*  316. 

In  indictment  there  can  be  no  jtrstification  fieaded.  lb.  258. 

(IV.)  The  last  plea  is,  not  guUty,  and  it  consists  of  two  parts : 
1.  The  issue  of  not  guilty,  whereunto  the  clerk  joins  issue :  2.  Hie 

Eutting  himself  upon  his  country,  when  the  clerk  demands  how 
e  will  be  tried. 

And  if  he  fail  in  either  of  these,  it  is  in  law  a  standing  mute. 
lb.  258. 


14  6.3.  C.90. 
£t  vide  title 


Discharge  on 
acquittal  with- 
out fee. 


XII.  acquittal  on  an  3(ti)nctntentf 

By  Stat.  14  G.  S.  c.  20.,  every  prisoner  charged  with  any  felony 
or  other  crime,  or  as  an  accessary  thereto,  who  shall  on  nis  trial 
be  acquitted,  or  against  whom  no  indictment  shall  be  found  by  the 
grand  jury,  or  who  shall  be  discharged  by  proclamation  for  want 
of  prosecution,  shall  be  immediately  set  at  large  in  open  court, 
without  payment  of  any  fee  to  the  sheriff  or  gaoler :  but  in  lieo 
thereof,  the  treasurer,  or  other  proper  officer  of  the  several  coun- 
ties, or  of  such  districts,  hundreds,  ridings,  or  divisions,  as  are  not 
usually  assessed  to  the  county  at  large,  and  of  such  cities,  towns 
corporate,  cinque  ports,  liberties,  franchises,  and  places,  as  do  not 
pay  to  the  rates  of  the  several  counties  in  which  they  are  respect- 
ively situate,  shall,  on  a  certificate  signed  by  one  of  the  judges  or 
justices  before  whom  such  prisoner  shall  have  been  discharged* 

ay  out  of  the  general  rate  of  the  county  or  district  such  sum  as 

ath  been  usually  paid,  not  exceeding  IS#.  4ii. 


I 
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But  an  action  cannot  be  brought  by  the  person  acquitted  of  Omntiog  copy 
felony  against  the  prosecutor  of  the  indictnient,  without  obtaining  p^  >n<lictmeni 
8  copy  of  the  record  of  his  indictment  and  acquittal ;  which  in  *"  ^®'^°7* 
prosecutions  for  felony  it  is  not  usual  to  grant,  if  there  is  any  the 
least  probable  cause  to  found  such  prosecution  upon.     For  it 
would  be  a  very  great  discouragement  to  the  public  justice  of  the 
kingdom,  if  prosecutors  for  felonies,  who  had  a  tolerable  ground 
of  suspicion,  were  liable  to  be  sued  at  law  whenever  their  indict- 
ments miscarried. — But  an  action  on  the  case  for  a  malicious 
prosecution  may  be  founded  on  such  an  indictment  whereon  no 
acquittal  can  be,  as,  if  it  be  rejected  by  the  ^rand  jury,  or  be  coram 
noHJudkef  or  be  insufficiently  drawn ;  for  it  is  not  the  danger  of 
the  plaintiff,  but  the  scandal,  vexation,  and  expense,  upon  which 
this  action  is  founded.     However,  any  probable  cause  tor  prefer- 
ring it  is  sufficient  to  justify  the  defendant,  provided  it  doth  not 
appear  that  the  prosecution  was  malicious.    SBlac.  Com,  126. 
Burr.  1971. 

If,  however*  a  copy  of  the  indictment  be  procured,  even  with-  Copy  of  indict- 
out  an  order  of  the  court,  it  will   be  admissible   in   evidence.  n>«nti8en- 
Leggatt  V.  ToUeroey,  14  East,  302.  cit.  1  PhiU.  Evid.  423.    See  JbSu^ed ''*'*' 
also  Caddy  v.  BarlotOy  I  Man,  Sf  Ryl,  279.  n.  and  (a),  i^.,  and 
Browne  v.  Cumming  and  others,  lOB,SfC.  70, 

But  in  cases  of  misdemeanor,  the  defendant  is  entitled  to  a  copy  In  miade- 
of  the  indictment  as  a  matter  of  right.     1  PhiU.  423.  meanor  it  is 

Morrison  v.  KeUy,  1  Blac.  Rep.SSS.    At  the  sittings  in  Mid-  ™«e'of  "ght. 
dlesex^  an  action  came  on  to  be  tried  for  a  malicious  prosecution  1"  misde- 
in  indicting  the  plaintiff  for  keeping  a  disorderly  house.   To  prove  °^^">^* 
the  fact,  the  clerk  of  the  peace  for  the   Westminster  sessions 
attended,  with  the  original  record  of  the  acquittal.     It  was  ob- 
jected, that  there  ought  to  be  a  copy  of  the  record  granted  by  the 
court  before  which  the  acquittal  is  had,  in  order  to  ground  an 
action  for  a  malicious  prosecution.  But  it  was  ruled  by  Ld.  ManS" 
fdd  C.  J.,  that  though  this  is  necessary  where  the  party  is  indicted 
foxfdony^  yet  the  practice  is  otherwise  in  case  of  misdemeanors. 

Rex  V.  the  Inhabs.  of  Burbon,  M.  57  G.  3.    5  M,  Sf  S,  392.  Right  not 
Indictment  for  non-repair  of  a  highway.    Plea,  not  guilty.     Upon  bound  on  ver- 
the   trial   before  Wood  B.  at  the  Westmorland  Sum.  Ass.  1816,  ^^^'Sd/^ 
there  was  a  verdict  of  not  guilty.    And  now,  Scarlett  moved  for  „^^ 
a  new  trial,  upon  the  eround  that  the  verdict  was  against  all  the 
evidence ;  and  he  said,  that  the  prosecution  was  for  the  purpose 
of  trying  a  civil  right  only. — But,  per  Lord  Ellenborough  C.  J. 
In  general,  the  rule  is  not  to  grant  a  new  trial  in  a  criminal 
proceeding,  after  a  verdict  of  not  guilty.     And,  inasmuch  as  the 
right  will  not  be  bound  on  the  plea  of  not  guilty,  we  do  not  think 
it  would  be  proper  to  break  into  the  general  rule  on  the  sugges- 
tion that  the  prosecution  was  merely  mtended  to  determine  a  civil 
right*    R.  R. 

XIIL  3|ntiittmem0  in  €otkntit0  of  Cititu  anti  %o\x>m 

CorporatTt 

By  ttat.38  G.3.C.52.  $  I.,  reciting,  whereas  there  at  present  SSO.  s,c.53. 
exists  in  the  counties  of  cities  and  of  towns  corporate  within  this 
kingdom  an  exclusive  right  that  all  causes  and  offences  which  arise 
within  their  particular  limits  should  be  tried  by  a  jury  of  persons 
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98  G.  3.  c  52.    residing  within  the  limits  of  tlie  county  of  such  city  or  town  cor- 
porate ;  which  ancient  privilege,  intended  for  other  and  good  pur* 
poses,  has  in  many  instances  been  found  by  experienoe  not  to 
conduce  to  the  ends  of  justice:  And  whereas  it  will  tend  to  the 
more  effectual  administration  of  justice  in  certain  cases,  if  ictioni, 
indictments,  and  other  proceedings,  the  causes  of  which  srise 
within  the  counties  of  cities  and  towns  corporate,  were  tried  in  the 
next  adjoining  counties,  enacts,  that  from  and  after  the  1st  of  Juu 
1798,  in  every  action,  whether  transitory  or  local,  which  shsU  be 
prosecuted  or  depending  in  any  of  H.  M/s  courts  of  record  at 
In  what  case       finest  minster  g  and  in  every  indictment  removed  into  the  K*B.  bj 
the  court  may     certiorari;   and  in  every  information  filed  by  H.  M/s  attomej 
^*"be**>dT*a  ^^  «oJ»c'tor  general,  or  by  the  leave  of  the  court  of  K.E.;  aixl 
jury  of  Uie  '^  ^  ^^  ^^  cases  where  any  person  or  persons  shall  plead  to  or  trifene 
county  next  ad-  any  of  the  facts  contained  in  the  return  to  any  writ  of  mandsfflos, 
joining  to  the      if  the  venue  in  such  action,  indictment,  or  information  be  Iwl 
city  or  town        jn  the  county  of  any  city  or  town  corporate  within  that  ptrt  of 
whSnliV"        ^'  ^'  ^**^®^  England,  or  if  such  writ  of  mandamus  be  directed  to 
venue  is  Uid.      ^^Y  P^^^^  ^r  persons,  body  politic  and  corporate,  that  it  shsU  be 

lawful  for  the  court  in  which  such  action.  Sec*  or  other  proceediog 

shall  be  depending,  at  the  instance  of  the  prosecutor  or  plaiotiC 

or  of  any  defendant,  to  direct  the  issue  or  issues  joined  in  inch 

action,  &c.  to  be  tried  by  a  jury  of  the  county  next  adjoining  to 

the  county  of  such  city  or  town  corporate;  and  to  award  proper 

writs  of  vetiire  and  distringas  accoraingly,  if  the  said  court  ihali 

think  it  fit  so  to  do. 

Indictments  ^  2.  Indictments  for  offences  committed  within  the  county  of 

f!erredu>count7  ""^  ^^^^  °'  ^^^^  Corporate,  may  be  preferred  to  the  jury  of  the 

next  adjoining:    county  next  adjoining. 

Indictment  '  ^'  Indictments  found  by  the  grand  jury,  or  inquisitioos  tiiefl 

found  in  county  before  the  coroner  of  the  county  of  a  city  or  town  corporate,  msT 
or  city  or  town  be  Ordered  by  the  court  to  be  filed  with  Ahe  proper  officer  of  the 
corporate  may    next  adjoining  county,  and  defendants  may  be  removed  to  the 

be  transferred      g^ol  thereof. 

IdSning.""'        By  Stat.  51  G.  S.  c.  100.,  after  reciting  the  provisions  of  the 

^  preceding  act,   it  is  enacted,  that  from  and  afker  the  paw^g 

T„^«fr««l  o£  this  act,  it  shall  and  may  be  lawful  for   the  court  before 

m  cases  Of  con-      «..  '  ..  iiit  ■  i  ^^^  of 

viction  under  which  any  conviction  shall  have  taken  place  in  porsuaoce  w 
redted  act,  the  the  provisions  of  the  said  recited  act,  to  order  eftrj  net 
sentence  may  convict  to  be  punished  according  to  law,  either  witiuo  the 
be  executed  in  county  where  such  conviction  shall  have  taken  place>  orwithia 
the  d^or^town  ^^^  county  of  the  city  or  town  corporate  wherein  such  oftnoj 
corporate,  as  ^^^^  ^^^^^  b^^n  committed ;  and  in  cases  where  the  court  ihaU 
well  as  in  ad-  Order  Buch  convict  to  be  punished  within  the  county  of  soc" 
joining  county,  city  or  town  corporate,  it  shall  be  lawful  for  the  court,  9^^ 

passing  sentence  upon  every  such  convict,  to  order  him  to  be 
delivered  into  the  custody  of  the  sheriff,  gaoler,  or  other  proptf 
officer  of  the  county  of  such  city  or  town  corporate;  and  the 
sheriff,  gaoler,  or  other  proper  officer  of  the  county  of  such  citj  of 
town  corporate  is  commanded  to  receive  into  his  custody  etery 
such  convict,  and  to  execute  the  sentence  so  passed  upon  birn  lo 
such  adjoining  county,  as  if  he  had  been  tried  and  had  reoefved 
such  sentence  in  the  county  of  such  city  or  town  corporate. 

i  2.  And  whereas  it  is  provided  by  the  said  in  part  ^^^* 
(i  8.)  that  in  ail  cases  of  indictments  and  other  proceeding!  wbidi 
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may  be  tried  before  H.  M.'s  juttices  of  ejer  and  tertniner  or  ge-  51 G.  St  c  too. 
oenl  gaol  delivery,  for  any  county,  in  pursuance  of  the  provisions 
contained  in  tke  said  act,  it  should  and  might  be  lawful  for  such 
justices  to  order  the  expenses  of  the  prosecution,  and  of  the 
intnesses,  and  of  the  several  rewards  payable  in  pursuance  of  the 
statutes  in  such  cases  niade  and  provided  on  the  conviction  of 
offimdersy  to  be  paid  by  and  to  the  same  persons  and  in  the  same 
manner  aa  the  same  would  have  been  payable  if  such  indictment 
had  been  tried  in  the  court  of  oyer  and  terminer  or  general  gaol 
deliveiy  of  the  county  of  such  city  or  town  corporate :   And   Providiag  for 
whereas  it  is  just  and  expedient  that  a  similar  provision  should  be  psynMnt  ofcz. 
made  for  tbe  payment  of  all  other  expenses  which  may  be  incurred  i^'^'^l^^^ 
by  any  such  adjoining  county  in  relation  to  any  person  who  may  ^bv^bs^ 
be  tried  or  removed  for  trial  to  such  adjoining  county,  for  any  coui^ofad^ 
oAence  committed  or  charged  to  have  been  committed  in  the  ortowncob 
county  of  any  such  city  or  town  corporate ;  the  justices  of  oyer  ponte. 
and  terminer  or  general  gaol  delivery,  at  any  sessions  thereof 
holdea  for  such  county,  shall  order  all  expenses  whatsoever  in- 
curred by  such  county  in  relation  to  any  person  who  shall  be  tried 
in  sucb  county  or  removed  thither  for  trial*  for  any  offence  com- 
mitted or  charged  to  have  been  committed  within  the  county  of 
any  such  city  or  town  corporate,  as  well  in  maintaining  and  sup- 
porting such  person  and  carrying  the  sentence  into  execution  as 
in  any  other  respect,  to  be  repaid  to  the  treasurer  of  such  county, 
or  other  person  acting  as  treasurer  of  such  county,  or  who  shall 
have  actually  paid  such  expenses,  by  the  same  person  and  in  the 
same   manner  as  the  same  would  have  been  payable,  if  such 
offender  or  supposed  offender  had  remained  in  the  county  of  such 
city  or  town  corporate,  and  had  been  tried  in  the  court  of  oyer 
and  terminer  or  general  gaol  delivery  of  the  county  of  such  city 
or  town  corporate,  and  as  if  the  sentence  with  respect  to  such 
offender  bad  been  carried  into  execution  within  the  county  of  such 
city  or  town  corporate- 
Condition  of  a  Recognizance  to  prefer  a  Bill  of  Indictment. ' 

'JTHE  eoudUio*  of  this  recopiizance  is  s$icky  That  if  the  above 

hound  Am  I.  dieil  personally  appear  at  the  next  general  auarter 

sessions  of  the  peace  to  he  hoiden  at  <  in  and  for  the  said 

coufUyf  and  then  and  there  prefer  a  bill  of  indictment  against  A.  O* 

late  of  yeoman f  for  the  fdonious  taking  and  carrying  atoay 

of  ■  the  property  of  ^and  shall  then  and  there  give 

evidence   concerning  the  same  to  the  Jurors  Uiho  shall   inquire 

thereof  on  the  part  of  our  said  lord  the  king  ;  and  in  case  the  same 

ite  found  a  true  bUti  Then  if  the  said  A.  L  shall  personally  appear 

before  ike  jurors  uho  shall  pass  upon  the  trial  of  the  satd  A.  O., 

and  give  evidence  upon  the  said  indictment^  and  not  depart  t»ithou$ 

leave  of  the  court,  then  this  recognizance  to  be  void. 

Condition  of  a  Recognizance  to  answer  to  an  Indictment 

^lYiE  condition  of  this  recognizance  is  such^  That  if  the  above 

bound  A.  O.  shall  persontulu  appear  at  the  next  genera!  auarter 

sessions  of  the  peace  to  be  hokien  at  in  and  for  the  said 

county^  then  and  there  to  answer  to  an  indictment  to  be  preferred 
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against  him  by  A.  L  of* 


yeoman^Jbr  assaulting  and  beatinv 

him  the  said  A.  I.,  and  not  depart  xoithout  leave  of  the  court.  Then 
this  recognizance  to  be  void. 

3littioi:0in0  a  maxtmt  in  another  Coimtp. 

See  Marram* 


Infant,  who. 

Age  of  dis- 
cretion. 


Tnfant  liable. 

Breach  of 
peace. 

Perjury. 

Cheating. 

uiUter  for  a 
mere  non- 
feasance. 

Exception. 


For  not  attach- 
ing one  who 
has  killed 
uno  her. 


3lnfant0* 

^oto  far  antiterrable  for  €timtg, 

n  Y  an  infant  or  minor  is  meant  any  one  who  is  under  the  age  of 
twenty-one  years.     1  Inst,  2. 

It  is  said  generally,  that  those  who  are  under  a  natural  dinbilitj 
of  distinguishing  between  good  and  evil,  as  infants  under  the  age 
of  fourteen  years,  whicli  is  called  the  age  of  discretion,  are  not 
punishable  by  any  criminal  prosecution  whatsoever.  But  tbis 
must  be  understood  with  some  allowance ;  for  if  tt  appear  by  the 
circumstances  that  an  infant  under  the  age  of  discretion  could  dis- 
tinguish between  good  and  evil,  as,  if  one  of  the  age  of  nine  or 
ten  years  kill  another  and  hide  the  body,  or  make  excuses,  or 
hide  himself,  he  may  be  convicted  and  condemned,  and  forfeit  k 
much  as  if  he  were  of  full  age.  —  But  in  such  case  the  judges 
will  in  prudence  respite  the  execution,  in  order  to  get  a  pardon; 
and  it  is  said,  that  if  an  infant  apparently  wanting  discretiou  be 
indicted  and  found  guilty  of  felony,  the  justices  themseWes  mtj 
dismiss  him  without  a  pardon.  And  in  general  it  must  be  left  to 
the  discretion  of  the  judge,  upon  the  circumstances  of  the  eve, 
how  far  an  infant  under  that  age  is  capax  dolU  or  hath  know- 
ledge to  discern  betwixt  good  and  evil.  Hales  Sttm,  48.  1  ^^ 
c.  1.  §8.  1  Hale,  18.  1  Russ.  3. 

In  case  of  any  notorious  breach  of  the  peace,  as  a  riot,  hstterj, 
or  the  like,  an  infant  under  the  age  of  twenty-one  is  eqaallj 
liable  to  suffer  as  a  person  of  the  full  age  of  twenty-one.  1  Rit^'  ^ 
S  Bac.  Abr.  591 . 

So,  if  an  infant  judicially  perjure  himself,  he  shall  be  punisbed 
for  the  perjury  :  and  he  may  be  indicted  for  cheating.    JM. 

But  where  the  offence  charged  is  a  mere  non-feasance,  there  u 
some  cases  he  shall  be  privileged  by  his  non*age,  if  under  tweotj- 
one,  though  above  fourteen  years  ;  because  laches  in  such  caae  sbill 
not  be  imputed  to  him,  unless  it  be  of  such  a  thing  as  the  party  be 
bound  to  by  reason  of  tenure  or  the  like,  as  to  repair  a  bridge,  ^c* 
Ibid. 

If  A.  kills  B.,  and  C.  and  D.  are  present,  they  may  be  fined  or 
imprisoned  if  they  do  not  attach  the  offender ;  but  if  C  is  uimmt 
twenty-one,  he  shall  not  be  fined  or  imprisoned.  3  Bsc*  Avf* 
591. 

Tlie  following  is  an  important  case,  as  to  the  capability  of  an  '^^ 
fant  of  ten  years  old  to  commit  the  crime  of  murder ;  and  aa  totbe 
expediency  of  visiting  such  an  offender  with  capital  puai6h0^<^^' 
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At  .Bury  Summer  Assizes,  1748,  William  York,  a  boy  of  ten  York's 
years  of  age,  was   convicted  before  Ld.  Ch.  J.   WiUes,  for  the   Cwe  of  murder 
murder  of  a  girl  of  about  five  years  of  age ;  and  received  sentence  ^^  *  ^l^^  **" 
of  death.     But  the  chief  justice,  out  of  regard  to  the  tender  years  ^^"^  ^ 
of  the  priscmer,  respited  execution  till  he  should  have  an  oppor- 
tunity of  taking  the  opinion  of  the  rest  of  the  judges,  whether  it 
were  proper  to  execute  him  or  not,  upon  the  special  circumstances 
of  the  case ;  which  he  reported  to  the  judges  as  follows :  —  The 
boy  and  girl  were  parisn  children,  but  under  the  care  of  a  pa- 
fisnioDer,  at  whose  house  they  were  lodged  and  maintained.    On 
the  day  the  murder  happened,  the  man  of  the  house  and  his  wife 
went  out  to  their  work  early  in  the  morning  and  left  the  children 
in  bed  together.     When  they  returned  from  work  the  girl  was 
missing;  and  the  boy  being  asked  what  was  become  of  her,  an« 
fiwered,  that  lie  had  helped  her  up,  and  put  on  her  clothes,  and 
that  she  was  gone  he  knew  not  whither.     Upon  this,  strict  search 
was  made  in  the  ditches  and  pools  of  water  near  the  house,  from 
«n  apprehension  that  the  child  might  have  fallen  into  the  water. 
During  this  search,  the  man,  under  whose  care  the  children  were, 
observed  that  a  heap  of  dung  near  the  house  had  been  newly 
turned  up;  and  upon  removing  the  upper  part  of  the  heap,  he 
found  the  body  of  the  child,  about  a  foot's  depth  under  the  sur- 
lace,  cut  and  mangled  in  a  most  barbarous  and  horrid  manner. 
Upon  this  discovery,  the  boy,  who  was  the  only  person  capable 
of  committing  the  fact  that  was  left  at  home  with  the  child,  was 
charged  with   the   fact,  which   he    stiffly  denied.     When    the 
coroner's  jury  met,  the  boy  was  again  charged,  but  persisted  still 
to  deny  the  mcU    At  length,  being  closely  interrogated,  he  fell  to 
crying,  and  said  he  would  tell  the  whole  truth.     He  then  said, 
that  the  child  had  been  used  to  foul  herself  in  bed ;  that  she  did 
«o  that  morning  (which  was  not  true,  for  the  bed  was  searched 
and  found  to  be  clean) ;  that  thereupon  he  took  her  out  of  the 
bed  and  carried  her  to  the  dung-heap;  and  with  a  large  knife 
which  he  found  about  the  house,  cut  her  in  the  manner  the  body 
appeared  to  be  mangled,  and    buried  her  in   the   dung- heap ; 
placing  the  dung  and  straw  that  was  bloody  under  the  body,  and 
covering  it  up  with  what  was  clean ;  and  naving  done  so,  he  got 
water  and  washed  himself  as  clean  as  he  could.    The  boy  was  the 
next  morning  carried  before  a  neishbouring  justice,  before  whom 
he  repeated  his  confession,  with  all  the  circumstances  he  had  re- 
lated to  the  coroner  and  his  jury.     The  justice  very  prudently 
deferred  proceeding  to  a  commitment,  till  the  boy  should  have 
an  opportunity  of  recollecting  himself.    Accordingly,  he  warned 
him  of  the  danger  he  was  in,  if  be  should  be  thought  guilty  of 
the  fact  he  stood  charged  with,  and  admonished  him  not  to  wrong 
himself;  and  then  ordered  him  into  a  room  where  none  of  the 
crowd  that  attended  should  have  access  to  him.    When  the  boy 
had  been  «ome  hours  in  this  room,  where  victuals  and  drink  were 
provided  for   him,   he  was  brought   a   second  time   before   the 
justice,  and  then  he  repeated  his  former  confession  ;  upon  which 
he  was  committed  to  gaol.     On  the  trial,  evidence  was  given  of 
the  declarations  before  mentioned  to  have  been  made  before  the 
coroner  and  his  jury,  and  before  the  justice,  and  of  many  de- 
clarations to  the  same  purpose,  which  the  boy  made  to  other 
people  idler  he  came  to  gaol»  and  even  down  to  the  day  of  his 
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York's  case.  trial.  For  he  constantly  told  the  same  Btory  in  substance,  com- 
monly adding,  that  the  devil  put  him  upon  committing  the  fact 
Upon  this  evidence,  with  some  other  circumstances  cendiog  to 
corroborate  the  confession,  he  was  convicted.  Upon  this  report 
of  the  chief  justice,  the  judges,  having  taken  time  to  consider  of 
it,  unanimously  agreed,  1.  That  the  declarations  stated  in  the 
report  were  evidence  proper  to  be  left  to  the  jury.  2.  That  up- 
posing  the  boy  to  have  been  guilty  of  the  fact,  there  were  so 
many  circumstances  stated  in  the  report  which  were  undoubtedij 
<a)  1  Hale,  630.   tokens  of  what  Ld.  Ch.  J.  Hale  somewhere  (a)  called  a  minitmitf 

discretioUf  that  he  was  certainly  a  proper  object  for  capital  pun- 
ishment, and  ought  to  suffer.  For  it  would  be  of  very  oaogeroiu 
consequence  to  have  it  thought  that  children  may  commit  neb 
atrocious  crimes  with  impunity.  There  are  many  crimes  of  the 
most  heinous  nature,  such  as,  in  the  present  case,  the  murder  of 
young  child ren»  poisoning  parents  or  masters,  burning  bouies 
and  the  like,  which  children  are  very  capable  of  committiDg, 
and  which  they  may  in  some  circumstances  be  under  ttroDg 
temptations  to  commit :  and,  therefore,  though  the  taking  avay 
the  life  of  a  boy  of  ten  years  old  may  savour  of  cruelty,  yet  is 
the  example  of  this  boy's  punishment  may  be  a  means  of  det^* 
ring  other  children  from  the  like  offences,  and  as  the  sparing  this 
boy  merely  on  account  of  his  age,  will  probably  have  a  quite  con- 
trary tendency,  —  in  justice  to  the  public,  the  law  ought  to  take 
its  course,  unless  there  remaineth  any  doubt  touching  bia  guilt 
In  this  general  principle  all  the  judges  concurred.  But  two  or 
three  of  them,  out  of  great  tenderness  and  caution,  advised  the 
chief  justice  to  send  another  reprieve  for  the  prisoner;  suggesting 
that  it  might  possibly  appear  on  further  inquiry  that  the  boj  had 
taken  this  matter  upon  himself,  at  the  instigation  of  some  persoo 
or  other,  who  hoped  by  this  artilice  to  screen  the  real  ofeodef 
from  justice.  Accordingly,  the  chief  justice  did  grant  ooeortvo 
more  reprieves ;  and  desired  the  justice  who  took  the  boj  >  a* 
amination,  and  also  some  other  persons  in  whose  prudence  be 
could  confide,  to  make  the  strictest  inquiry  they  could  into  the 
affair,  and  make  report  to  him.  At  lengtn  he,  receiving  no  further 
light,  determined  to  send  no  more  reprieves,  and  to  leare  the  pn- 
soner  to  the  justice  of  the  law  at  the  expiration  of  the  last:  i^ 
before  the  expiration  of  that  reprieve,  execution  was  respited  till 
further  order,  by  warrant  from  one  of  the  secretaries  of  itt^* 
And  at  the  summer  assizes,  17579  he  bad  the  benefit  of  H.M** 
pardon,  upon  condition  of  his  entering  inunediately  into  the  ic** 
service.     York*s  case^  Fosier^  70. 

But  within  seven  years  of  age,  there  can  be  no  gwlt  *^' 
soever  of  any  capital  offence ;  the  infant  may  be  cbssttsed  bj 
his  parents  or  tutors,  but  cannot  be  capitally  punished,  be* 
cause  he  cannot  be  guilty ;  and  if  he  be  indicted  for  inch  to 
offence  as  is  in  its  nature  capital,  he  must  be  acquitted.  1  0^* 
19,  20. 

An  infant  under  fourteen  is  presumed  by  law  unable  to  comout 
a  rape,  and  therefore,  it  seems,  cannot  be  guilty  of  it;  and  thoogb 
in  other  felonies  malUia  suppUt  ietaiem  in  some  cases,  yet  itteejos 
as  to  this  fact  the  law  presumes  him  impoteRt,  as  well  si  wanung 
discretion.     1  Hale,  6S0.  . 

An  infant  may  be  guilty  of  forcible  entry,  ia  respect  of  p««*** 
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actual  violence.    1  Htta^  c.  64^.  §  S5.    And  the  justices  may  fine 

him  therefore ;  but  jet  it  shall  be  good  discretion  in  the  justices  inmri.oiim«it. 

of  the  peace  to  forbear  the  inprisooment  of  such  infant.    Dtdt. 

C.1S6. 

Beoaose  it  is  said,  that  he  shall  not  be  subject  to  corporal  pun-  Corponl 
iahment,  by  force  of  the  general  words  of  any  statute  wherein  he  pIwaAment. 
is  not  expressly  named,     1  Hato^  c  64.  ^  35. 

Bat  this  must  be  understood,  where  the  corporal  punishment  is, 
aa  it  were,  collateral  to  the  offence,  and  not  the  direct  intention  of 
the  proceeding  against  the  infant.     1  Ruts*  6. 

Where  a  fact  is  made  treason  or  felony  by  statute*  it  extends  as  Tranon  or 
weU  to  infanta,  if  above  fourteen  years*  as  to  others.  felony. 

An  infant  under  the  age  of  discretion  cannot  be  an  approver.   Cannot  be  an 
becaose  be  cannot  take  the  oath  requisite  in  that  case.    2  Haw*  approver. 
C.24.  (5. 


SuHgment. 


o^ 


[Stots.  3  G.  4.  c.  114—4  G.4.  c.  48 — 7  G.  4.  c.  64,— 7&  8G.  4. 
c  28.-9  G.  4.  c.  31.— 1 W.  4.  c.  70.] 

|F  judgments,  some  are  fixed  and  stated,  as  in  cases  of  Ir^ojoa,  Judgments  cer- 
Jehn^f  proMuniref  and  mupruiom;   the  particular  forms  of  ^in. 
which  may  be  seen  under  their  respective  titles. 

Others  are  discretionary  and  variable,  according  to  the  different  Judgmenia 
circumstances  of  each  case:  thus,  for  crimes  of  an  infamous  wiable. 
nature,  such  as  petit  larceny,  perjury,  or  forgery  at  common  law, 
gross  cheats,  conspiracy,  not  requiring  a  villanous  judgment, 
keeping  a  bawdy-house,  bribing  witnesses  to  stifle  their  evidence, 
and  other  offences  of  the  like  nature,  it  seems  to  be  in  a  great 
measure  led  to  the  prudence  of  the  court  to  inflict  such  corporal 
punishment,  and  also  such  fine,  and  binding  to  the  good  behaviour 
for  a  certain  time,  as  shall  seem  most  proper  and  adequate  to  the 
offence.    2  Haw.  c.  48.  §  14. 

The  court  may  assess  a  fine,  but  cannot  award  any  corporal  Judgmen  m 
punishment  against  a  defendant,  unless  he  be  actually  present  in  ^«  offender's 
court.     2  Haw.  c.  48.  J  17.  absence. 

Per  HoU  C.  J.   Judgment  cannot  be  given  against  any  man  in  Sentence  for 
his  absence  for  a  corporal  punishment ;  there  is  no  such  precedent,  corporal  pun- 
A  ca.  sa.  pro  fine  is  common,  but  there  never  yet  was  a  writ  to  jshment  cannot 
take  a  man  and  put  him  in  the  pillory.     1  Satt.  40a  S.  C.  1  Ld.  ^^^-^y^ 
Raym.  267.     See  also  1  Ld.  Raym.  47.  alMenM°  ^^ 

\n  a  case  where  defendants  had  confessed  themselves  guilty  of  Ace. 
an  information  charging  them  with  a  misdemeanor,  and  where  a 
notion  was  made  to  dispense  with  their  personal  appearance  to 
receive  sentence,  the  court  refused  it,  saying,  it  ought  to  be  denied 
in  every  case,  where  it  was  probable  or  possible  that  the  punish- 
ment would  be  corporal.  R*  v.  Hann  and  another^  3  Burr, 
1786. 

An  indictment  for  an  assault,  which  had  been  found  at  the  AUier  as  to  a 
quarter  sessions,  was  removed  by  certiorari  into  B.  R.,  and  tried  on  capias  pro  Jine* 
the  civil  side  at  the  Worcester  assizes  1831.     After  conviction, 
PaUeson  J.  sentenced  the  defendants  (under  1  fF.  4.  c.  70.),  who 
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were  not  present,  to  pay  a  fine  each  of  Itf.,  and  to  be  imprisoned 
till  they  were  paid,  and  directed  a  warrant  to  issue  to  take  defend- 
ants in  execution  of  the  sentence.  JR.  v.  Woodt»ard  and  another, 
4f  C.Sf  P.  540.  n. 

Where  there  are  several  defendants,  a  joint  award  of  one  fine 
against  them  all  is  erroneous ;  for  it  ought  to  be  several  against 
each  defendant ;  otherwise,  one  who  hath  paid  his  proportionable 
part  might  be  continued  in  prison  till  all  the  others  have  also  paid 
theirs,  which  would  be  in  effect  to  punish  him  for  the  offence  of 
another.     2  Hatv.  c.  48.  §  18. 

A  fine  is  under  the  power  of  the  court  dnring  the  term  b 
which  it  is  set,  and  may  be  mitigated  as  shall  be  thought  pro* 
per :  but  after  the  term,  it  admits  of  no  alteration.  2  Ham,  c*  48. 
§20. 

While  the  quarter  sessions  last  it  is  in  the  power  of  the  coot 
to  alter  their  orders  or  judgments,  the  sessions  as  well  as  the  term 
being  considered  only  one  day  in  law ;  and  so  it  is  of  judgmenCs 
at  the  Old  Bailey  during  the  same  session.  Per  Hdt  C.  J<, 
2  Salk.  606.  ace.  2  Bac.  Abr.  160. 

In  two  cases  where  doubts  arose  whether  the  sentences  paswd 
on  prisoners  who  had  been  convicted  of  mturder  were  or  were  not 
erroneous,  the  judges,  who  differed  in  opinion  on  this  point,  all 
agreed  that,  if  there  was  error,  it  might  have  been  corrected  by 
bringing  the  prisoners  up  again,  and  passing  the  proper  judgment, 
as  the  sentence  may  be  corrected  or  altered  at  any  time  daring 
the  assizes.    R.  v.  Jane  Fletcher,  C.  C.  R,  58.  A.  v.  IVyaii,  lb.  2S0. 

A  judgment  contrary  to  the  verdict  is  void. 

By  many  statutes  peculiar  punishments  are  appointed  for 
several  offences,  as  stocks,  imprisonment,  whipping,  and  the  like; 
and  in  all  these  cases,  no  room  is  left  for  the  justices'  discretion» 
for  they  ought  to  give  judgment  and  to  inflict  the  punishment 
in  all  the  circumstances  thereof,  as  such  statutes  do  direct.  Z)^* 
c.  188. 

Where  by  22  G*  S.  c.  58.  (now  repealed)  persons  convicted  of  re* 
ceiving  stolen  goods  were  made  liable  to  the  punishment  of  **  fine, 
imprisonment,  or  whipping,"  it  was  held  by  the  judges  on  ca.  res. 
that  the  word  or  could  not  be  read  and;  consequently  that  both  im- 
prisonment  and  whipping  could  not  be  inflicted.  R,  v.  Hmsdl 
and  another^  C.  C.  R*  253. 

Under  39  G.  3.  c.  85.  (now  repealed)  persons  convicted  of  em- 
bezzling were  made  '*  liable  to  be  transported  for  any  term  not 
exceeding  fourteen  years,  in  the  discretion  of  the  court  before 
whom  the  offender  shall  be  convicted  ;**  and  on  ca.  res.  the  qaes- 
tion  for  the  opinion  of  the  judges  was,  whether  a  less  sentence 
than  transportation  for  seven  years  could  be  passed.  The  judges 
were  unanimous  that  the  act  having  expressly  made  the  oilence 
larceny,  the  court  might  inflict  the  like  punishment  as  in  the  case 
of  a  common  larceny.     R*  v.  Hudson,  C.  C«  R,  285. 

Prisoner  was  convicted  of  perjury  at  the  Chester  assises,  and 
sentenced  to  seven  years  transportation  ;  and  a  writ  of  error  having 
been  brought  thereon,  it  appeared  that  the  judgment  was  errone- 
ous in  form,  it  being  entered  *^  it  is  ordered,"  whereas  it  sboold 
have  been  **  it  is  considered."  The  court  awarded  a  procedendo, 
ordering  the  coi^t  below  to  give  judgment,  and  meantime  admitted 
the  prisoner  to  bail.     R.  v.  Kentoorthy,  1  B.  ^  C.  711. 
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But  where  a  court  of  quarter  sessions  had  sentenced  a  prisoner  But  where 

to  transportation  for  fourteen  years,  in  a  case  where  they  had  ^^^  "  *»  ^r* 

only  power  to   sentence  him  lor  seven,  on  writ  of  error  being  roneousjudg- 

brought  for  this  cause,  the  court  of  B.  R.  reversed  the  judgment  "*^ 
as  erroneous.     R,  v.  EUis^  5  B.  Sf  C  395. 

Upon  a  conviction  in  a  court  below,  the  defendants  having  been  Mandamus  to 

found  guilty  of  a  nuisance  at  the  quarter  sessions,  the  court  of  pass  sentence 

6  R«  granted  a  mandamus,   commanding  them  to  pass  sentence  ^^  conviction 
OQ  the   indictment.    R.  v.  Justices  of  West  Riding  of  Yorkshire^  }"  "  ^**"'*  *'*- 

7  T.  R.  467.  ^'''^• 

The  question  arose  on  the  return  to  the  mandamus,  which  stated,  Wrong  judg- 
that  the  court  below  had  fined  each  of  the  defendants  6^.,  and  it  ^^^^  ^  ^  ^^' 
was  objected  that  the  judgment  was  imperfect,  because  it  did  not  ^^^  ^  ^"^ 
proceed  to  order  the  nuisance  to  be  abated ;  the  court  of  K.  B.  ^  "^^'  ^  ^' 
thought  this  was  unnecessary,  as  the  indictment  did  not  charge 
a  continuance  of  the  nuisance ;  but  that  at  all  events,  if  the  judg- 
ment below  was  erroneous,  the  only  mode  of  correcting  it  was  by 
writ  of  error,  and  referred  to  2  Sir.  686.     S.  C.  7  T.  R.  467. 

By  Stat.  4  G.  4.  c.  48.,  intituled  '<  An  act  for  enabling  courts  4  G.  4.  c.  48. 
to  abstain  from  pronouncing  sentence  of  death  in  certain  capital 
casesy"  after  reciting  §  1.,  that  whereas  it  is  expedient  that  in  all 
cases  of  felony  not  within  the  benefit  of  clergy,  except  murder, 
the  court  before  which  the  offender  or  offenders  shall  be  convicted 
shall  be  authorized  to  abstain  from  pronouncing  judgment  of  death, 
whenever  such  court  shall  be  of  opinion  that,  under  the  particular 
circumstances  of  any  case,  the  offender  or  offenders  is  or  are  a  fit 
and  proper  subject  or  fit  and  proper  subjects  to  be  recommended 
for  the  royal  mercy :  It  is  enacted,  that  from  and  after  the  pass-   Court  may 
ing  of  this  act,  whenever  any  person  shall  be  convicted  of  any  abstain  from 
felony,  except  murder,  and  shall  by  law  be  excluded  the  benefit  pronouncing 
of  clergy  in  respect  thereof,  and  the  court  before  which  such  of-  3^'J|^"^per- 
fender  shall  be  convicted  shall  be  of  opinion  that,  under  the  parti-  g^^g  convicted 
cular  drcumstances  of  the  case,  such  offender  is  a  fit  and  proper  of  any  capital 
subject  to  be  recommended  for  the  royal  mercy,  it  shall  and  may  felonies, 
be  lawful  for  such  court,  if  it  shall  think  fit  so  to  do,  to  direct  except  murder. 
the  proper  officer  then  being  present  in  court  to  require  and  ask, 
whereupon  such  officer  shall  require  and  ask,  if  such  offender  hath 
or  knoweth  any  thing  to  say,  why  judgment  of  death  sliould  not 
be  recorded  against  such  offender ;  and  in  case  such  offender  shall 
not  allege  any  matter  or  thing  sufficient  in  law  to  arrest  or  bar 
such  judgment,  the  court  shall  and  may,  and  is  hereby  authorised 
to  abstain  from  pronouncing  judgment  of  death  upon  such  of- 
fender ;  and  instead  of  pronouncing  such  judgment,  to  order  the   Record  of 
same  to  be  entered  of  record,  and  thereupon  such  proper  officer  judgment  to 
as  aforesaid  shall  and  may  and  is  hereby  authorised  to  enter  judg-  ^^^^  the  same 
ment  of  death  on  record  against  such  offender,  in  the  usual  and  Q^unc^!  ^'^ 
accustomed  form,  and  in  such  and  the  same  manner  as  is  now  used, 
and  as  if  judgment  of  death  had  actually  been  oronounced  in  open- 
court  against  such  offender,  by  the  court  before  which  such  of- 
fender shall  have  been  convicted. 

$  2.  A  record  of  eyery  such  judgment,  so  entered  as  aforesaid, 
shall  have  the  like  effect  to  all  intents  and  purposes,  and  be  fol- 
lowed by  all  the  same  consequences,  as  if  such  judgment  had  ac- 
tually beeo  pronounced  in  open  court,  and  the  offender  had  been 
reprieved  by  the  court. 
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Act  not  to  ^5.  Nothing  herein  coDtaiiied  shall  extend  to  that  part  of  the 

"^^^•S«^   U.  K.  csiWed  ScoUand. 

3G.  4.  c.  114.  ^y  ^^^^'  ^  ^'  ^'  ^*  ^^^*'  >°^^uled  **  An  act  to  provide  for  the 
Persons  coz^  '  more  effectual  punishment  of  certain  offences,  by  impriaoimKnt 
▼ictedofthe  with  hard  labour;'*  ^  1.  afler  reciting  stat.  53  G.  d.  c  16S., and 
offences  berein  that  it  is  expedient  that  the  proyisions  of  the  said  act  should  be 
£^°^^^^^id^^  extended  to  certain  aggravated  misdemeanors  and  offences  bdow 
iMirdlabour.  ^    ^^^  degree  of  felony :  it  is  enacted,  that  from  and  after  the  pasiiDg 

of  this  act,  whenever  any  person  shall  be  convicted  of  any  of  the 
offences  hereafter  specified  and  set  forth  ;  that  is  to  say, 
'^  (!•)  Any  ai$ault  inith  intent  to  commii  Jelonif*     (Repeakd,  bat 
see  infra.) 
(2.)  Ant/  attempt  to  commit  felony. 
(3.)  Any  riot. 
(4.)  Any  misdemeanor  Jbr  having  received  stolen  goodsf  inmng 

them  to  have  been  stolen. 
{5.)  Any  assault  upon  a  peace  officer t  or  upon  an  officer  of  ike 
customs  or  excise^  or  upon  any  other  officer  of  the  revtnuj 
in  the  due  discharge  ami  execution  of  his  or  their  respatm 
duty  or  duties^  or  upon  any  person  or  persons  actn^iMcidrf 
any  such  officer  or  officers  in  the  due  discharge  andesecuim 
of  his  or  their  respective  duty  or  duties.  (Repeakd,  but  see 
tnfra.) 
(6.)  Any  assault  committed  in  pursuance  of  any  conspiracy  to  nut 
the  rate  of  wages.    (Repealed,  but  see  9  G.  4.  c.  34w  j  25. 

counterfeit. 
(8.)  Knowingly  and  designedly  obtaining  money^  goods,  wtreh 
or  merMondizeSf  bills,  bonds,  or  other  securities  Jet  jNom 
hy  false  pretences,  with  intent  to  cheat  any  person  oj  w 
same. 
(9.)  Keeping  a  common  gaming-house,  a  common  bawdy^cnsSi  or 
a  common  iU-governed  and  disorderly  house. 
(10.)  Wilful  and  corrupt  perjury,  or  of  subornation  qfperjuffi. 
(1 1  •)  Having  entered  any  open  or  inclosed  ground  with  intent  there 
iUegaUy  to  destroy^  take,  or  kill  game  or  rabbits,  or  wiA  W' 
tent  to  aid,  abet,  and  assist  any  person  or  persons  Slegallv  io 
destroy,  take,  or  kUl  game  or  rabbits,  and  having  bun  wen 
found  at  night  armed  with  any  offisnsive  weapon. 
*<  In  each  and  every  of  the  above  cases,  and  whenever  anj  per- 
son shall  be  convicted  of  any  or  either  of  the  aforesaid  offences,  H 
shall  and  may  be  lawful  for  the  court  before  which  any  ofeMler 
shall  be  convicted,  or  which  by  law  is  authorised  to  pass  sentence 
upon  any  such  offender,  to  award  and  order  (if  such  court  shsJ^ 
think   fit)  sentence  of  imprisonment  with  hard  laboutf  for  any 
term  not  exceeding  the  term  for  which  such  court  may  now  io* 
prison  for  such  offences,  either  in  addition  to,  or  in  lieu  of  any 
other  punishment  which  may  be  inflicted  on  any  such  rfenders 
by  any  law  in  force  before  the  passing  of  this  act;  tod  enrj 
such  offender  shall  thereupon  suffer  such  sentence,  in  sooh  place 
and  for  such  time  as  aforesaid,  as  such  court  shall  think  fit  to 
direct." 
90^4.  c.  31.  By  9  6.4.  c.  3L§  1.,  so  much  of  3  O.  4>.  c.  lliwasrelatet toaof 

of  the  assaults  therein  mentioned,  is  repealed. 
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Bat  by  f  25.^  *^  where  any  person  shall  be  charged  with  and  con-  9  G.  4.  c.  si. 
Ti'cted  or  any  of  the  following  offences  as  misdemeanors ;  that  is  to  .'^ssuilu  with 
say,  of  any  assault  with  intent  to  commit  felony  ;  of  any  assault  ^h  felwi  *^^"i[L- 
upon  any  peace  officer  or  revenue  officer  in  the  due  execution  of  uults  on  pcacT 
2iu  duty,  or  upon  any  person  acting  in  aid  of  such  officer ;  of  any  officers ;  or  to 
assault  upon  any  person  with  intent  to  resist  or  prevent  the  lawful  prevent  the  ar- 
apprefaension  or  detainer  of  the  party  so  assaulting,  or  of  any  ^^  ^^  ^'f^*^* 
other  person,  for  any  offence  for  which  he  or  they  may  be  liable      " '  °*^°  P*"*" 
by  law  to  be  apprehended  or  detained ;  or  of  any  assault  committed  conspiracy^to 
in  puraaance  of  any  conspiracy  to  raise  the  rate  of  wages  ;  in  any  raise  wages; 
such  CMMc  the  court  may  sentence  the  offender  to  be  imprisoned^  punishable 
with  or  vrithout  hard  labour,  in  the  common  gaol  or  house  of  ^*^  ^^^ 
correction,  for  anv  term  not  exceeding  two  years,  and  may  also  ^*'^^''- 
(if  it  shall  so  think  fit)  fine  the  offender,  and  require  him  to  find 
sureties  for  keeping  the  peace." 

By  7  &  8  G.  4.  c.  28.  §  8.,  "  Every  person  convicted  of  any  7  &  8  G.  4. 
felony  not  ponishable  with  death  shall  be  punished  in  the  manner  ^  ^' 
prescsribed  by  the  statute  or  statutes  specially  relating  to  such   Felonies  not 
felony ;    and  every  person  convicted    of  any  felony  for  which  25?****  5"™  h*' 
no  punishnient  hath  been  or  hereafter  may  be  specially  provided,  ^^  ?f  anv    ^ 
shall  be  deemed  to  be  punishable  under  this  act,  and  shall  be  liable,  relaiingthereto; 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  otberwise,unde*r 
far  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  this  act. 
exceeding  two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privatelv  whipped,  if  the  court  shall  so  think  fit,  in  ad- 
dition to  such  imprisonment." 

§  9.  *^  Where  any  person  shall  be  convicted  of  any  offence  punish-  The  court  may 
able  under  this  act,  for  which  imprisonment  may  be  awarded,  it  order  hard  la- 
shali  be  lawful  for  the  court  to  sentence  the  offender  to  be  impri-  ^"^  ^^  sohtary 
soned,  or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  common  ^^  ofXT^  ^ 
gaol  or  bouse  of  correction,  and  also  to  direct  that  the  offender  sentence  of  im- 
shali  be  kept  in  solitary  confinement  for  the  whole  or  any  portion  or  prisonment. 
portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard 
labour,  as  to  the  court  in  its  discretion  shall  seem  meet." 

§  10.  '*  Wherever  sentence  shall  be  passed  for  felony  on  a  person  If  a  person 
already  imprisoned  under  sentence  for  another  crime,  it  shall  be  under  sentence 
lawful  for  the  court  to  award  imprisonment  for  the  subsequent  ^'or  another 
offence,  to  commence  at  the  expiration  of  the  imprisonment  to  ^'^of^loiiv 
which  such  person  shall  have  been  previously  sentenced ;  and  where  the  court  may 
such  person  shall  be  already  under  sentence  either  of  imprisonment  pass  a  second 
or  of  transportation,  the  court,  if  empowered  to  pass  sentence  of  sentence,  to 
transportation,  may  award  such  sentence  for  the  subsequent  offence,  ^^Mnence  after 
to  commence  at  the  expiration  of  the  imprisonment  or  transport-  oAhe  fintu^^ 
ation  to  which  such  person  shall  have  been  previously  sentenced, 
although  the  aggregate  term  of  imprisonment  or  transportation 
respectively  may  exceed  the  term  for  which  either  of  those  punish* 
ments  could  be  otherwise  awarded." 

^  11.  **  If  any  person  shall  be  convicted  of  any  felony  not  punish-  Punishment  for 
able  with  death,  committed  after  a  previous  conviction  for  felony,  *  •ubsequent 
such  person  shall,  on  such  subsequent  conviction,  be  liable»  at  the  ''^^^"y* 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life, 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years,  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall 
so  think  fit),  in  addition  to  such  imprisonment ;  and  in  an  indict- 
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7  &  8  G.  4. 
c.  28. 

Form  of  indict- 
inent  for  the 
subsequent 
felony. 

What  shall  be 
sufficient  proof 
of  the  first 
couviction. 


Ultoring  false 
ccitiHcate  of 
conviction. 


1  W.  4.  c.  70. 
Judgments  may 
l»c  pronounced 
ai  the  assizes 
on  indictments 
out  of  K.  B. 
except  in  pro- 
secutions by 
iuformatiou. 


Motion  for 
amending  judg- 
ment under 
1 W.  4.  c.  70. 


ment  for  any  such  felony  committed  aAer  a  previous  convictioo 
for  felony,  it  shall  be  sufficient  to  state  that  the  offender  was  at  a 
certain  time  and  place  convicted  of  felony,  without  otherwise  de- 
scribing the  previous  felony;  and  a  certificate  containiDg  the 
substance  and  effect  only  (omitting  the  formal  part)  of  the  indict- 
ment and  conviction  for  the  previous  felony,  purporting  to  be 
signed  by  the  clerk  of  the  court,  or  other  officer  having  the  cus- 
tody of  the  records  of  the  court  where  the  offender  was  first 
convicted,  or  by  the  deputy  of  such  clerk  or  officer,  (for  which 
certificate  a  fee  of  six  shillings  and  eight-pence,  and  no  more, 
shall  be  demanded  or  taken,)  shall,  upon  proof  of  the  identity  of 
the  person  of  the  offender,  be  sufficient  evidence  of  the  first  con- 
viction, without  proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  the  same ;  and  if  any  such  clerk, 
officer,  or  deputy,  shall  utter  a  false  certificate  of  any  indictment 
and  conviction  for  a  previous  felony,  or  if  any  person  other  thas 
such  clerk,  officer,  or  deputy,  shall  sign  any  such  certificate  as 
such  clerk,  officer,  or  deputy,  or  shall  utter  any  such  certificate 
with  a  false  or  counterfeit  signature  thereto,  every  such  offender 
shall  be  guilty  of  felony,  and  being  lawfully  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped,  if  the  court  shall  so 
think  fit,  in  addition  to  such  imprisonment." 

By  the  1  fV.  4.  c.  70.  §  9.  it  is  enacted,  «  that  upon  all  trials  for 
felonies  or  misdemeanors  upon  any  record  of  the  court  of  Kings 
Bench,  judgment  may  be  pronounced  during  the  sittings  or  assizes 
by  the  judge  before  whom  the  verdict  shall  be  taken,  as  well  apon 
the  person  who  shall  have  suffered  judgment  by  default  or  con- 
fession, upon  the  same  record,  as  upon  those  who  shall  be  tried 
and  convicted,  whether  such  persons  be  present  or  not  in  court, 
excepting  only  where  the  prosecution  shall  be  by  information  filed 
by  leave  of  the  court  of  King's  Bench,  or  such  cases  of  inform- 
ations filed  by  his  majesty's  attorney-general,  wherein  theattoroej- 
general  shall  pray  that  the  judgment  may  be  postponed ;  and  the 
judgment  so  pronounced  shall  be  indorsed  upon  the  record  oinid 
pnus,  and  afterwards  entered  upon  the  record  in  court,  and  shall 
be  of  the  same  force  and  effect  as  a  judgment  of  the  court,  unless 
the  court  shall,  within  six  days  after  the  commencement  of  the 
ensuing  term,  grant  a  rule  to  shew  cause  why  a  new  trial  should 
not  be  had  or  the  judgment  amended ;  and  it  shall  be  lawful  for 
the  judge  before  whom  the  trial  shall  be  had,  either  to  issue  an 
immediate  order  or  warrant  for  committing  the  defendant  in  ex- 
ecution, or  to  respite  the  execution  of  the  judgment,  upon  such 
terms  as  he  shall  think  fit,  until  the  sixth  day  of  the  ensuing  term; 
and  in  case  imprisonment  shall  be  part  of  the  sentence,  to  order 
the  period  of  imprisonment  to  commence  on  the  day  on  which  the 
party  shall  be  actually  taken  to  and  confined  in  prison." 

Defendants  having  been  convicted  on  an  indictment  for  a  con- 
spiracy, which  had  been  removed  by  certiorari^  and  sentence  of 
imprisonment  passed  upon  them  under  the  above  act  at  the  saine 
assizes  at  which  they  were  tried,  a  motion  was  afterwards  made  m 
B.  R.,  on  the  ordinary  affidavits  in  mitigation,  to  amend  the  judg- 
ment by  diminishing  the  punishment :  Tlie  court  refused  the  appli- 
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cation,  holding,  that  a  motion  of  this  kind  ought  to  point  out  some 
essential  defect  in  the  sentence,  or  to  shew  some  reason  why  they 
did  not  suggest  the  same  matter  in  mitigation  of  punishment  at  the 
assizes.      JR.  v.  Lloyd  and  another^  ^  B*  Sf  Ad.  135. 

On  conviction  at  the  assizes  for  an  unlawful  assembly,  upon  an   Affidavits  in 
indictment  which  had  been  found  at  the  sessions,  and  removed  into  mitigation  of 
B.  Rh^  it  having  been  proposed  to  put  in  affidavits  in  mitigation,  sentence  passed 
Patieson  J.  is  stated  to  have  said,  that  after  the  trial  of  a  traverse  ""^^  *  ^'  ^' 
on  the  crown  side  of  the  assizes,  affidavits  are  never  put  in,  and  he  ^  ^^ 
conceived  that  it  was  the  intention  of  this  act  to  put  these  cases  in 
the  same  situation  as  traverses;  but  adding,  that  under  very  special 
circumstances  affidavits  might   be  received  after  the  trial   of  a 
traverse.     R*  v.  Cox  and  others^  Oxford  Spring  Ass.f  183U  4  C. 
(5  r.   538. 

By  7  G.  4.  c  64.  §  S^O.,  that  the  punishment  of  offenders  may  be  7  G.  4.  c.  64. 
less  frequently  intercepted  in  consequence  of  technical  niceties,  it  What  defects 
is  enacted,  «•  that  no  judgment  upon  any  indictment  or  information  '***!^  JP*  vitiate 
for  any  felony  or  misdemeanor,  whether  after  verdict  or  outlawry,  ^infol^tion. 
or  by  confession,  default,  or  otherwise,  shall  be  stayed  or  reversed 
for  want  of  the  averment  of  any  matter  unnecessary  to  be  proved, 
nor  for  the  omission  of  the  words  '  as  appears  by  the  recora,'  or  of 
the  words  *  with  force  and  arms,'  or  of  the  words  <  against  the 
peace/  nor  for  the  insertion  of  the  words  '  against  the  form  of  the 
statute,'  instead  of  the  words  <  against  the  form  of  the  statutes,' 
or    vice  versa^  nor  for  that  any   person  or  persons  mentioned   in 
the   indictment  or  information  is  or  are  designated  by  a  name  of 
office  or  other  descriptive  appellation  instead  of  his,  her,  or  their 
proper  name  or  names,  nor  for  omitting  to  state  the  time  at  which 
the  ofience  was  committed,  in  any  case  where  time  is  not  of  the 
essence  of  the  offence,  nor  for  stating  the  time  imperfectly,  nor  for 
•stating  the  offence  to  have  been  committed  on  a  day  subsequent  to 
the  finding  of  the  indictment  Or  exhibiting  the  information,  or  on 
an  impossible  day,  or  on  a  day  that  never  happened,  nor  for  want 
of  a  proper  or  perfect  venue,  where  the  court  shall  appear  by  the 
indictment    or    information   to   have   had  jurisdiction   over   the 
offence." 

§21.  '' No  judgment  after  verdict  upon  any  indictment  or  in-  What  shall  not 
formation  for  any  felony  or  misdemeanor  shall  be  stayed  or  reversed  he  sufficient  to 
for  want  of  a  similiter,  nor  by  reason  that  the  jury  process  has  been  ^^7  ^^  TS^ 
awarded  to  a  wrong  officer  upon  an  insufficient  suggestion,  nor  for  ye^^t!" 
an}''  misnomer  or  misdescription  of  the  officer  returning  such  pro- 
cess, or  of  any  of  the  jurors,  nor  because  any  person  has  served 
upon   the  jury   who  has  not  been  returned  as  a  juror  by   the 
sheriff  or  other  officer ;  and  where  the  offence  charged  has  been 
created  by  any  statute,  or  subjected  to  a  greater  degree  of  punish- 
ment, or  excluded  from  the  benefit  of  clergy,  by  any  statute,  the 
indictment  or  information  shall,  after  verdict,  be  held  sufficient  to 
warrant  the  punishment  prescribed  by  the  statute,  if  it  describe  the 
offence  in  the  words  of  the  statute." 

See  tit.  3Inlifctment» 
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No  distinction 
as  to  grand  or 
petty  larceny. 


Definition  of 
larceny. 


T   ARCENY  comes  from /a/rocmii/itty /a/roany;  and  by  contrac- 
tion,  or  rather  abuse,  larceny.    3  ImU  107- 

I.  Of  Larceny  in  getieraL 
[7  &  8  G.  4.  c.  29.] 

II.  Indictment^  Trials  Sf  PnnishmetU. 

[7  G.  4.  c.  64.  —  7  &  8  G.  4.  c  28.  —  c.  29.] 

III.  Larceny  from  the  Person, 
[7&8G.4.  C.29.] 

IV.  Larceny  from  the  House,  S^c* 
[7  &  8  G.  4.  c.  29.] 

V.  Larceny  and  Embezxlement fi'om  Lodgings. 
[7&8G.4.  c.29.] 

VI.  Larceny  on  board  Vessels^  Sfc.   on  a  Rivet',  Canals  ^c^ 
or  from  Vessels  xvrecked^  Sfc, 
[7  &  8  G.  4.  c.  29.] 

VI  I.  Larceny  from  Manufacttires, 
[7  &  8  G.  4.  c.  29.] 

VIII.  Cff  other  Embezzlements. 

[7  &  8  G. 4.  c.  29.-2  W.  4.  c.  4.] 

IX.  Of  taking  Rewards,  or  advertising,  for  Return  qfsttJen 
Goods. 
[7  &  8  G. 4.  c.29.] 

X.  Of  offering  for  Pawn  or  Sale  Goods  suspected  to  have 
been  stolen, 
[30  G.  2.  c.  24.] 

XI.  Of  further  Enactments  in  7  4*8  G.4.  r.29.,  concerning 
Larceny. 

Appendix.  —  Digest  of  Larceny  at  Common  Law. 

I.  i!Df  ilatcettp  til  genetaL 

All  distinction  between  grand  and  petty  larceny  is  now  at  an 
end,  as  by  7  &  8  G.4.  c.  29.  $  2.,  it  is  provided,  that  "  the  disttoc- 
tion  between  grand  larceny  and  petty  larceny  shall  be  abolished ; 
and  every  larceny,  whatever  be  the  value  of  the  property  stoleni 
shall  be  deemed  to  be  of  the  same  nature,  and  shall  be  subject  to 
the  same  incidents,  in  all  respects,  as  grand  larceny  was  before 
the  commencement  of  this  act ;  and  every  court,  whose  power  as  to 
the  trial  of  larceny  was,  before  the  commencement  of  this  act, 
limited  to  petty  larceny,  shall  have  power  to  try  every  case  of 
larceny,  the  punishment  of  which  cannot  exceed  the  punishment 
herein-a(\er  mentioned  for  simple  larceny,  and  also  to  try  all 
accessaries  to  such  larceny." 

Larceny  is  defined  by  Bracton,  L.  3.  de  Corona,  c.  32.  fol.  ISO.  h» 
"  Fraudulenta  contrectatio  rei  aliena  cum  animofurandi,  intnlo  do- 
miHO  cujus  res  illafuerit ;  animo  dico,  quia  sine  animojurandi  n<m 
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commiititur"  By  Ld.  Coke  (3  Inst,  107-)  it  is  defined,  <<  a  felonious 
and  fraudulent  taking  and  carrying  away  by  any  man  or  woman  of 
the  mere  perBonal  goods  of  another,  neither  from  the  person,  nor 
by  night,  nor  in  the  house  of  the  owner/'  <<  It  is  of  the  essence 
of  robbery  or  larceny  that  the  goods  be  taken  against  the  will  of 
the  owner."     Post.  123. 

Larceny  is  a  felonious  and  fraudulent  taking  and  carrying  away, 
by  any  person,  of  the  mere  personal  goods  of  another :  And  has 
been  voHl  defined  to  be  the  wrongful  taking  of  goods  with  intent  to 
spoil  the  owner  of  them  catisd  lucri*     1  Haw.  c*  33.  $  1  • 

The  true  meaning  of  larceny  is,  "  The  felonious  taking  the  pro- 
perty of  another  without  his  consent,  and  against  his  will,  with 
intent  to  convert  it  to  the  use  of  the  taker."  Per  Grose  J.  in 
delivering  the  opinion  of  the  judges  in  Hammond's  case,  0.  B*  May 
SessAS\2y  2  Leach,  1089. 

It  appears,  however,  from  the  following  cases,  that  a  larceny  may  Lucri  causa. 
be  committed,  not  strictly  falling  under  the  above  definition,  and 
that  lucri  causd  may  perhaps  be  construed  to  mean  "  for  any  ob- 
ject or  purpose  which  the  person  taking  the  property  may  have  in 
view,  though  not  falling  within  the  ordinary  acceptation  of  the 
word  gain" 

The  prisoner  and  another  broke  open  a  stable  of  prosecutor's,   Taking  away  a 
took  out  his  horse,  and  led  it  along  the  road  about  a  mile,  till  they  ^^"f  f**^^^^* 
came  to  an  old  coal-pit,  into  which  they  backed  it,  and  thereby  p'lfLloaeof 
killed  it;  the  object  being,  that  the  horse  should  not  be  forth-  gtifllogeYid- 
coming  at  the  trial  of  one  Howarth,  who  was  under  charge  for  encc. 
stealing  it.   The  case  being  reserved,  six  of  the  judges  held  it  not 
to  be  essential  that  the  taking  should  be  lucri  causa;  they  thought 
a  taking  fraudulently,  with  an  intent  wholly  to  deprive  the  owner 
of  the  property,  sufficient :  but  some  of  the  six  learned  judges 
thought,  that  in  this  case,  the  object  of  protecting  Ho/toarth  by 
the  destruction  of  the  animal,  might  be  deemed  a  benefit,  or  lucri 
causd  :  five  judges  thought  the  conviction  wrong.     i2«  v.  Cabbage^ 
C.  C.  R.  292. 

In  an  old  case,  where  the  prisoner  assaulted  B.  with  a  felonious 
intent,  and  searched  his  pockets  for  money,  but  finding  none, 
pulled  off  the  bridle  of  jB.'s  horse,  and  threw  that  and  some  bread, 
which  B.  had  in  pannels,  about  the  highway,  but  did  not  take  any 
thing  from  B.,  held  to  be  no  robbery ;  and  semb.,  because  the 
particular  goods  were  not  taken  with  a  felonious  intent.  2  East^ 
P.  C.  c.  16.  i  98.  p.  662. 

Richard  Morfit  and  Morris  Conxoay  were  tried  before  Abbott  J*  Clandestinely 
at  Maidstone  Lent  Assizes  1816,  upon  an  indictment  for  feloni-  taking  a  mas- 
ously  stealing  two  bushels  of  beans,  value  five  shillings,  the  goods  uiouirh  to  mw 
of  John  fVimble.    Upon  the  trial  it  was  proved,  that  the  prisoners  the  master's 
were  servants  in  husbandry  to  Mr.  Wimble,  and  had  the  care  of  horses,  is  Ur« 
one  of  the  teams;  that  Mr.  fVimbles  bailiff  was  in  the  habit  of  de-  cenj;  espe- 
livering  out  to  the  prisoners^  at  stated  periods,  from  a  granary  be-  °^7  ^^^kL*^ 
longing  to  him,  and  of  which  his  bailiff  kept  the  key,  such  quan-  tJe  sCTvani™ 
titles  of  beans  as  Mn  Wimble  thought  fit  to  allow  for  the  horses  of  labour  is  likely 
this  team ;  the  beans  were  to  be  splits  and  then  given  by  the  pri-  to  be  diminish- 
soners  to  the  horses  ;  that  the  granary  door  was  opened  by  means  ed. 
of  a  false  key  procured  for  the  purpose,  which  was  afterwards 
found  hid  in  the  stable;  and  that  about  two  bushels  of  beans  were 
taken  away  on  the  day  after  an  allowance  had  been  delivered  out 
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as  usual ;  and  nearly  that  quantity  of  whole  beans  was  foimd  in  a 
sack  concealed  under  some  chaff  in  a  chaff-bin  in  the  stable.  The 
learned  judge  desired  the  jury  to  say,  whether  they  thought  bodi 
the  prisoners  were  concerned  in  taking  the  beans  from  thegranarr, 
and  also,  whether  they  intended  to  give  them  to  Mr.  WhMt 
horses.  The  jury  answered  both  questions  in  the  affirmative,  and 
a  verdict  of  guilty  was  taken,  but  judgment  arrested  until  the  next 
assizes,  considerable  doubts  existing  whether  the  above  facts 
amounted  to  a  larceny.  A  majority  of  the  judges  assembled,  eight 
out  of  eleven,  in  £.  T.  following  held  the  ofience  to  be/<irceii^,8nd 
that  the  purpose  to  which  they  intended  to  apply  them  did  not 
vary  the  case :  it  was  alleged,  however,  by  some  of  the  judges, 
that  the  additional  beans  would  diminish  the  work  of  the  men  who 
had  to  look  ailter  the  horses,  so  that  the  master  not  only  lost  his 
beans,  or  had  them  applied  to  the  injury  of  his  horses,  but  the 
men's  labour  was  lessened,  so  that  the  lucri  causa^  to  give  them- 
selves ease,  was  an  ingredient  in  the  case.  Rex  v.  Morfit  and 
Contoavy  Maidstone  Lent  Ass.  1816,  C  C,R.  307. 

At  the  ensuing  assizes  Morftt  was  sentenced  to  be  iroprisoDed 
one  calendar  month  in  the  house  of  correction  at  Maidstone;  and 
Conxvai/  was  imprisoned  one  day  in  gaol,  and  then  discharged. 

Felony  is  always  accompanied  with  an  evil  intention,  and  there- 
fore shall  not  be  imputed  to  a  mere  mistake  or  misanimadvenioa; 
as  where  persons  break  open  a  door  in  order  to  execute  a  warrant 
which  will  not  justify  such  a  proceeding;  for  in  such  case  there 
is  no  felonious  intention.     1  //atu.  c.  25.  §  3. 

For  it  is  the  mind  that  makes  the  taking  of  another's  goods  to  be 
felony,  or  a  bare  trespass  only ;  but  because  the  variety  of  dr* 
cumstances  is  so  great,  and  the  complication  thereof  so  mingled, 
that  it  is  impossible  to  prescribe  all  the  circumstances  evidencing 
a  felonious  intent,  or  the  contrary,  the  same  must  be  left  to  the 
due  and  attentive  consideration  of  the  judge  and  jury,  wherein  tht 
best  rule  is,  in  doubtful  matters,  rather  to  incline  to  acquittal  than 
conviction.  Only,  in  general,  it  may  be  observed^  that  the  ordinaiy 
discovery  of  a  felonious  intent  is,  if  the  party  do  it  secretly,  or 
being  charged  with  the  goods  deny  it.  1  Hale,  509*  See  H^- 
Dannelly  and  Vaughan,  C.CR-  310.  post^  p.  445. 

And  if  goods  be  taken  on  claim  of  right  or  property  in  them, 
it  will  be  no  felony ;  at  the  same  time,  it  is  matter  of  evidence 
whether  they  were  bona  fide  so  taken,  or  whether  they  were  not 
taken  from  the  person  actually  possessing  them  with  a  thievish 
and  felonious  intent.  And,  therefore,  obtaining  possession  of 
goods  by  a  fraudulent  claim  of  right,  or  by  a  fraudulent  pretence 
of  law,  and  then  running  away  with  them,  would  be  a  felony- 
1  Hale,  5(y7.   1  Haw.  c.  S3.  §  8.  Fart's  case,  Kel.  4h3. 

In  one  instance  a  man  may  be  guilty  of  felony  in  taking  his  own 
goods,  viz.,  where  having  bailed  them  to  another  person,  be  after* 
wards  steals  them  from  such  person  in  order  to  charge  him  fbr  them 
in  an  action,  or  robs  the  other  person  of  them  in  order  to  charge 
the  hundred.     1  Hale,  513.  2  East,  P.  C.  c,  16.  §  95.  p.  659. 

But  regularly,  a  man  cannot  commit  felony  of  goods  wherein  he 
has  a  property  t  thus,  if  A,  take  away  the  trees  of  B*  and  cot  th^ 
into  boards,  or  if  A.  take  the  cloth  of  B.  and  make  it  into  a  doobleti 
B.  may  take  the  boards  or  the  cloth,  and  it  will  not  be  felony 
.1  Hde,  513. 
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Ld.  Hale  says,  if  one  man  take  another  man's  bay  or  corn,  and  Where  hig  own 
mingle  it  with  his  own  heap  or  stock ;  or  take  another  man's  cloth,  property  has 
and  embroider  it  with  silk  or  gold ;  such  other  person  may  retake  ^^®"  mixed 
the  whole  heap  of  com,  or  cock  of  hay,  or  garment  and  em-  ^4),^^^^* 
broidery  also ;  and  this  retaking  is  no  felony,  nor  so  much  as  a 
trespass.     1  Hale^  513. 

There  can  be  no  legal  right  to  take  corn  by  gleaning  except  by  Practice  of 
special  custom  in  particular  places ;  and  it  is  said  a  prisoner  has  gleaning. 
been  convicted  of  larceny  for  so  taking  it.  2  Russ,  99.  It  is, 
however,  justly  observed,  that  such  taking  will  hardly  amount  to 
larceny,  where  they  merely  took  openly  the  corn  that  was  lefl 
after  the  removal  of  the  crop,  under  a  claim  of  right,  illegal  indeed, 
but  not  altogether  without  some  colour,  and  where  similar  practices 
were  allowed  in  the  neighbourhood.     2  Russ.  100. 

In  general,  where  goods  have  been  taken  on  a  claim  of  right,  if  Bona  jide  claim 
there  be  any  fair  pretence  of  property  or  right  in  the  prisoner,  or  o^ '"'ght. 
if  it  be  brought  into  doubt  at  all,  the  court  will  direct  an  acquittal, 
as  it  is  not  fit  that  such  disputes  should  be  settled  by  means  of  a 
proceeding  so  highly  penal.    2  East^  P,  C.  c.  16.  §  95.  p«  659. 

And  it  may  be  that  the  taking  is  no  more  than  a  trespass,  and  Trespass, 
the  circumstances  in  such  case  must  guide  the  judgment.  As 
where  a  man  takes  another's  goods  openly  before  him  or  before 
other  persons,  otherwise  than  by  apparent  robbery,  or,  having 
possessed  himself  of  them,  avows  the  fact  before  he  is  questioned. 
I  Hale,  509.  2  East,  P.  C.  661. 

Philipps  and  Strong  were  indicted  for  stealing  a  mare  and  geld-  The  prisoners 
ing  of  John  GouUer.     It  appeared  in  evidence  that  the  prisoners  enter  another's 
had  gone  to  the  stables  of  Coulter ,  who  kept  an  inn  at  a  place  s^ble  at  mght, 
called  Petty  France,  in  the  night  of  the  26th  of  February  1801,  "^^l^^]-^ 
opened  them,  and  taken  out  the  horse  and  mare,  the  subject  of  the  them  tbirty-two 
indictment,  and  rode  on  them  to  Lechlade,  about  32  or  3S  miles  miles  and  leave 
off,  where  they  carried  them  to  different  inns,  and  left  them  in   ^«in  ^  «'» >nn> 
care  of  the  ostlers,  directing  them  to  clean  and  feed  them,  and  *nd  are  after- 
saying  that  they  should  return  in  three  hours.     In  the  course  of  pureuinff"their 
the  same  day,  the  prisoners  were  taken  at  a  distance  of  fourteen  journey  on  foot. 
miles  from  Lechlade,  walking  towards  Farringdon  in  Berkshire,  in    On  a  finding 
a  direction  from  Lechlade.     The  jury  being  directed  to  consider,  by  the  jury  that 
whether  the  prisoners,  when  they  took  the  horse  and  mare,  in-  Jj^^^^*^?®" 
tended  to  make  any  farther  use  of  them  than  to  ride  them,  for  the  merely  witfTi^n- 
porpose  of  assisting  them  on  their  journey  towards  the  place  where  tent  to  ride  and 
they  were  going,  and  then  to  leave  them  to  be  recovered  by  the  afterwards  leave 
owner,  or  not,  as  it  might  turn  out ;  and  whether  they  intended  ^^^^t  ^^d  not 
to  return  to  Lechlade  and  make  any  further  use  of  them,  found  ^  ^^^^  of 
the  prisoners  guilty ;  but  added,  they  were  of  opinion  tliat  the  Sber  use  of*^" 
prisoners  meant  merely  to  ride  them  to  Lechlade,  and  to  leave  them ;  held 
them  there;  and  that  they  had  no  intention  to  return  for  them,  or  trespass  and  not 
to  make  any  farther  use  of  them.     Upon  this  finding,  at  a  confer-  larceny, 
ence,  first  in  Easter,  and  afterwards  in  Trinity  Term,  1801,  the 
judges  (disseniiente  Grose  J.  et  dubitante  Lord  Alvanley)  held  it  to 
be  only  a  trespass,  and  no  felony  :  for  there  was  no  intention  in 
the  prisoners  to  change  the  property,  or  to  make  it  their  own  ;  but 
only  to  use  it  for  a  special  purpose,  f.  e.  to  save  their  labour  in 
travelling.    The  judge  who  dissented  thought  there  was  no  in- 
tention to  return  the  horses  to  the  owner,  but,  for  aught  the  pri- 
soners concerned  themselves,  to  deprive  him  of  them.    But  the 
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rest  agreed  that  it  was  a  question  for  the  jury  ;  and  that,  if  tbey 
had  found  the  prisoners  guilty  generally  upon  this  evidence,  the 
verdict  could  not  have  been  questioned.  Philipps  and  Strongs 
caiCt  Gloucester  Sp,  As*.  1801|  cor.  Lawrence  J.  £  Ea^,  P.  C. 
C.I6.  §98.  p.  662. 

Where  the  prisoner  took  out  of  a  house  the  bonnet  of  t  girl 
with  whom  he  had  intrigued,  and  placed  it  in  his  hay-rick,  in  order 
to  induce  her  to  go  there  again,  that  he  might  meet  her :  held,  not 
to  be  a  felonious  taking.     Jt.  v.  Dickinson,  C.  C.  R.  4201 

However,  in  all  these  cases,  the  concurrent  conduct  of  tfae 
person  accused  must  be  considered,  for  the  purpose  of  determiDiog 
whether  or  not  the  act  done  by  him  be  felony. 

But,  nevertheless,  doing  it  openly  and  avowedly  doth  not  excuse 
from  felony.  As  where  a  man  came  to  Smithfield  market  to  sell 
a  horse,  and  a  jockey  coming  thither  to  buy  a  horse,  the  owner 
delivered  his  horse  to  the  jockey  to  ride  up  and  down  the  msrket 
to  try  his  paces,  but  instead  of  that  the  jockey  rode  awaj  fidb 
the  horse ;  this  was  adjudged  felony.     KeL  82. 

So  where  a  person  came  into  a  sempstress's  shop,  and  cheap- 
ened goods,  and  ran  away  with  the  goods  out  of  the  shop,  openij, 
in  her  sight,  this  was  adjudged  to  be  felony.     T*  Raym.9^6* 

So  where  a  man  comes  into  a  house  by  colour  of  a  writ  of 
execution,  and  carries  away  the  goods  ;  or  sues  out  a  replevin  to 
get  another  man's  horse,  and  then  runs  away  with  him;  this ii 
felony  under  colour  of  law.     2  Vent.  94.  KeL  83. 

So  where  legal  process  of  any  other  description  is  fraodulentlj 
made  use  of,  for  the  purpose  or  stealing  the  property  of  anochefi 
it  will  be  felony.  2  East,  P.  C.  c.  16.  (  96.  p.  660.  cit.  2  Russ,  ISO, 
131. 

It  is  laid  down  in  the  booksy  that  if  one  lose  his  goods,  and 
another  find  them,  though  he  convert  them,  antmo^raii^  to  hit 
own  use,  yet  it  is  no  larceny ;  for  the  first  taking  wss  Itw/iii. 
3  Inst.  108.  I  Haw.  c.  33.  §  2.  2Russ.  100. 

And  Lord  Hale  says,  if  A.  finds  the  purse  of  B.  in  the  high- 
way, and  takes  it,  and  carries  it  away,  and  hath  all  the  circum- 
stances that  may  prove  it  to  be  done  animofitrandi,  as  denying  it 
or  secreting  it,  yet  it  is  not  felony.     1  Hale,  506. 

But  the  doctrine  of  a  taking  by  finding  must  be  admitted  with 
great  limitation,  and  must  be  understood  to  apply  only  where  the 
finder  really  believes  the  goods  to  have  been  lost  by  the  owner, 
and  does  not  colour  a  felonious  taking  under  such  a  pretence. 

It  will  not  avail,  therefore,  where  a  man's  goods  being  iospbce 
in  which  ordinarily  and  lawfully  they  are  or  may  be  plsced,  t 
person  takes  them  animojurandi.    1  Hale,  506«    See/NM<»p«^l7' 

Thus,  if  a  man's  horse  be  goine  upon  a  common  where  be  hit  t 
right  to  put  him,  and  another  take  the  horse  with  intent  to  steal 
him,  it  is  no  finding,  but  a  felony.     1  Hale,  506. 

So  also,  if  the  horse  stray  into  a  neighbour's  ground  or  comoMWi 
it  is  felony  in  him  that  bo  takes  him. 

If  A:s  sheep  stray  into  ^.'s  flock,  and  B.  drives  it  sloog  ^^ 
his  flock,  and  by  bare  mistake  shears  it,  this  taking  is  not  s  felony  i 
but  if  he  knew  it  to  be  another's,  and  marks  it  with  bis  nuurk,  thif 
is  an  evidence  of  felony.     1  Hale,  507- 

But  even  if  the  place  where  the  goods  are  found  is  not  ooe  in 
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vhich  ordinarily  they  would  be  deposited,  circumstances  may 
shew  the  taking  to  have  been  felonious.    1  Hale^  506. 

A  man  hides  a  purse  of  money  in  his  corn-mow ;  his  servant  Money  iiid  in 
finding  it,  took  part  of  it.    If>  by  circumstances,  it  can  appear  *P"nuiu«l 
he  knew  his  master  laid  it  there,  it  is  felony :  but  then  the  cir*  ^    ^ 
comstaDces  must  be  pregnant;  otherwise  it  may  be  reasonably 
interpreted  to  be  a  bare  finding,  because  the  purse  was  deposited 
in  so  unusual  a  place.    2  Easfs  P.  C.  66^.    2  Hak^  507. 

But  where  a  gentleman  left  a  trunk  in  a  hackney  coach,  and  the  Stealing  box 
coachmao  took  and  converted  it  to  his  own  use ;  held  felony  x  for  ^^  in  s  hack- 
be  must  have  known  where  he  took  up  the  gentleman  and  his  "^  ^oteh. 
trunk,  and  where  he  set  him  down ;  and  therefore  he  ought  to 
have  restored  it  to  him.    Lamb's  case,  O.  B.  1694,  2  East's  P.  C. 
664. 

So  also,  in  the  case  of  Wm.  Wynnes  at  the  O.  B.  in  AprU  Sess.  I>ttto. 
1786, 1  Leaek,  413.  ^East's  P.  C.  664. 2  Russ.  101.  The  prisoner, 
who  was  a  hackney  coachman,  had  taken  up  the  prosecutor,  with 
several  packages,  at  the  AMphi,  and  set  him  down  in  Orchard 
Sireei,  where  the  prisoner  and  a  servant  took  all  the  things  out  of 
the  coach  except  one  corded  box,  which  remained  under  one  of 
the  seats,  and  contained  several  articles ;  for  the  stealing  of  which 
the  prisoner  was  indicted.  The  prisoner,  having  received  his  fare, 
drove  off;  soon  after  which  the  box  was  missed,  and  all  possible 
means  were  used  that  day  to  discover  it,  but  without  effect.  In  a 
few  days,  however,  the  prisoner  was  traced  and  taken,  and  the  box 
found  at  a  Jew's,  whither  it  had  been  carried  by  the  prisoner 
uncorded,  the  hasps  forced  off,  and  part  of  the  goods  only  in  it ; 
several  papers  were  missing,  and  among  them  two  bonds,  men* 
tioned  in  the  indictment.  JSyre  B.  observed  to  the  jury,  that  as  the 
prisoner  had  not  originally  taken  possession  of  the  property  him- 
self, but  had  it  thrown  upon  him  by  the  negligence  of  the  prose* 
cutor,  in  leaving  the  box  behind  him  in  the  coach,  no  felonious 
intention  could  be  supposed  to  exist  in  the  mind  of  the  defendant 
at  the  moment  the  property  was  first  acquired ;  and  although  the 
subsequent  circumstance  of  keeping  it  until  it  was  advertised  was 
a  breach  of  moral  duty,  it  could  not  of  itself  be  legally  considered 
as  a  criminal  conversion.  But  if  from  the  evidence  the  jury  were 
satisfied  in  their  consciences,  that  he  had  opened  the  box,  not 
merely  from  curiosity,  but  with  an  intention  to  embezzle  any  part 
of  its  contents,  and  that  he  had  actually  taken  the  goods,  it  would 
become  a  matter  of  legal  consideration  whether  it  was  felony. 
The  jury  found  the  prisoner  guilty;  and,  in  Easter  term,  1786,  a 
majority  of  the  judges  held  the  conviction  proper ;  and  in  July 
session  following,  he  received  sentence  of  transportation  for  seven 
years. 

At  O.  B.  Jan.  Sess*  1789,  John  Sears  was  indicted  before  Ash*   Parcel  left  in 
hurst  J.  for  stealing  a  parcel  of  calico,  &c.  the  property  of  Sarah  hackney  cowrh, 
Dixon.     The  prosecutrix  hired  the  prisoner,  who  was  a  hackney  •""  «tolen. 
coachman,  to  drive  her  from  her  house  in  Manchester  Buildings  to 
a  linen-draper's  in  Oxford  Street^  where  she  purchased  the  articles 
named  in  the  indictment,  which  were  tied  up  in  a  parcel,  and  put 
into  the  coach.     The  prisoner  drove  back  to  Manchester  Build' 
ingSy  and  the  prosecutrix,  on  getting  out  of  the  coach,  ordered 
him  to  gtre  the  parcel  to  her  servant,  but  he  neglected  so  to  do. 
The  things  were  advertised,  and  a  reward  offered  to  any  person 
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who  would  restore  them,  but  without  effect.  A  few  dajs  after* 
wards,  the  prosecutrix  met  the  prisoner,  but  he  denied  ever  hafing 
seen  her  or  the  things,  or  having  driven  the  coach  at  tbe  time. 
The  goods,  however,  were  traced  to  the  prisoner's  possesuon,  and 
the  parcel  had  been  opened.  Upon  this  evidence  the  prisoner  was 
convicted  of  felony,  and  sentenced  to  six  months'  imprisonmeDt. 
R,  V.  Searst  1  Leachy  41 5.  n.  (6). 

The  doctrine  as  to  a  felonious  taking  of  goods  which  have  been 
found  by  the  party,  was  further  confirmed  in  two  more  recent 
cases.  In  the  first,  it  appeared  that  a  pocket*  book,  coDtaioing 
bank  notes,  had  been  found  by  the  prisoner  in  the  highway,  aod 
afterwards  converted  by  him  to  his  own  use.  Upon  which  Loav 
rence  J.  observed,  that  if  the  party  finding  property  io  such  maB- 
ner  knows  the  owner  of  it^  or  if  there  be  any  mark  upon  it  bj 
which  the  owner  can  be  ascertained,  and  the  party,  iostead  of 
restoring  the  property,  converts  it  to  his  own  use,  such  coDTeraoo 
will  constitute  a  felonious  taking.  Anon*  cor,  Lawrence ^^^  Slajbrd 
Sum.  Ass.  1804<,  2  Russ.  102.  And,  in  the  other  case,  die  two 
prisoners  (father  and  son)  were  convicted  of  stealing  a  bill  of 
exchange,  upon  evidence  oftheir  having  found  and  converted  it  to 
their  own  use,  by  endeavouring  to  negotiate  it.  Gibbti.  stated  to 
the  jury,  that  it  was  the  duty  of  every  man  who  found  the  property 
of  another  to  use  all  diligence  to  find  the  owner,  and  not  tocooceft) 
the  property  (which  was  actually  stealing  it),  and  appropriate  it  to 
his  own  use.  R.  v.  «/•  8^  B.  Walters ^  cor*  Gibbe  J.  fVarakk  Stm. 
Ass.  1812.  2Rtiss.  102. 

A  singular  case  occurred,  at  no  very  distant  period,  of  a  con- 
version, with  a  felonious  intent,  of  a  large  sum  of  money  foood  ioi 
bureau,  which  had  been  delivered  to  a  carpenter,  for  tbe  purpose 
of  being  repaired.  8  Ves.  405.  2  Leach^  952.  2  Russ,  102.  The 
point  arose  in  the  Court  of  Chancery  upon  the  following  facts: 
Ann  Cartxvright  died  possessed  of  the  bureau,  in  a  secret  part  of 
which  she  had  concealed  nine  hundred  guineas  in  specie.  After 
her  death,  Richard  Cartwright,  her  personal  representative,  lent 
the  bureau  to  his  brother  Henry  ;  who  took  it  to  the  Ea^  M^ 
and  brought  it  back,  without  the  contents  of  it  being  discovered. 
It  was  then  sold  to  a  person  named  Dick  for  three  guineas,  who 
delivered  it  to  one  Green^  a  carpenter,  for  the  purpose  of  repairing 
it.  Green  employed  a  person  named  Hillingvoorth^  who  found  oat 
the  money.  HUlingmorth  received  only  a  guinea  for  his  trouble: 
but,  in  consequence  of  his  discovery,  the  whole  sum  of  nine  ban- 
dred  guineas  was  secreted  by  Green^  by  Greenes  wife,  and  bj  one 
Elizabeth  Sharp,  and  converted  to  their  own  use.  On  these  tsii' 
gestions,  Cartwright,  the  personal  representative  of  tbe  origiofi 
owner  of  the  bureau,  filed  a  bill  of  discovery  against  Greai  sod 
his  wife,  and  Mrs.  Sharp ;  in  which  bill  Did  joined,  bat  did  not 
claim  any  of  the  money  on  his  own  account ;  and  tbe  defendants 
demurred  to  the  bill,  on  the  ground  that  an  answer  to  the  diseovm 
sought  might  subject  them  to  criminal  punishment.  After  tbe 
argument  upon  this  demurrer,  the  Lord  Chancellor  sud,  thai  tbe 
real  question  was,  whether  the  bill  charged  a  felony,  and  tbst  tbe 
distinctions  upon  that  point  were  so  extremely  nice,  that  he  sbouid 
not  trust  himself  to  say  any  thing  upon  them,  until  he  had  seen  all 
the  cases,  and  consulted  some  of  the  judges.  Some  time  after- 
wards {April  28. 180S)>  his  lordship  delivered  hia  opinion^  uAm 
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*'  I  have  looked  into  the  books,  and  having  talked  with  tome  of 
the  judges  and  others,  I  have  not  found  in  any  one  person  a  doubt 
that  this  is  a  felony.  To  constitute  felony,  there  must  of  necessity 
be  a  felonious  taking.  Breach  of  trust  will  not  do*  But  from  all 
the  cases  in  HavMnSt  there  is  no  doubt,  that  this  bureau  being 
delivered  to  Green  for  no  other  purpose  than  to  repair,  if  he 
broke  open  any  part  which  it  was  not  necessary  to  touch  for  the 
purpose  of  repair,  with  an  intention  to  take  and  appropriate  to  his 
own  use  what  he  should  find,  that  is  a  felonious  taking,  within  the 
principle  of  all  the  modem  cases ;  as  not  being  warranted  by  the 
purpose  for  which  it  was  delivered.  If  a  pocket-book,  containing 
bank-notes,  were  left  in  the  pocket  of  a  coat  sent  to  be  mended, 
and  the  tailor  took  the  pocket-book  out  of  the  pocket,  and  the 
notes  out  of  the  pocket-book,  there  is  not  the  least  doubt  that  it 
is  a  felony.  So,  if  the  pocket-book  was  left  in  a  hackney  coach, 
if  ten  people  were  in  the  coach  in  the  course  of  the  day,  and  the 
coachman  did  not  know  to  which  of  them  it  belonged,  he  acquires 
it  by  finding  it  certainly  ;  but  not  being  intrusted  with  it  for  the 
purpose  of  opening  it,  that  is  felony  according  to  the  modem  cases. 
There  is  a  vast  number  of  other  cases.  Those  with  whom  I  have 
conversed  upon  this  point,  who  are  of  very  high  authority,  have  no 
doubt  upon  it."     See  IV^nei  case,  anik. 

There  must  be  an  actual  taking  or  severance  of  the  thing  from  Mast  be  an 
the  possession  of  the  owner ;  for  all  felony  includes  trespass ;  and  actiMl  tikin^ 
every  indictment  must  have  the  words  JeUmioudy  iooky  as  well  as  ^n>™  the  pot- 
carned  away  :  from  whence  it  follows,  that  if  the  party  be  guilty  ■•^<^'*  of  tha 
of  no  trespass  in  taking  the  goods,  he  cannot  be  guilty  of  felony  in  ^^"*'* 
carrying  them  away.     1  Ham.  c.  SS.  §  2. 

The  possession  of  the  owner  may  be  actual  or  constructive ;  that  Of  actual  aod 
is,  he  may  have  the  goods  in  his  manual  possession,  or  they  may  c<m^*^^v* 
be  in  the  actual  possession  of  another,  and  at  the  same  time  be  P**'*^'*'"- 
constructively  in  the  owner's  possession ;  and  they  may  be  his  pro- 
perty by  virtue  of  some  contract,  and  yet  not  have  been  reduced 
by  him  into  actual  possession,  in  which  case  his  possession  is  con- 
stractive :  they  may  be  placed  by  him  under  his  servant's  care  to  be 
by  him  managed  for  him ;  in  this  case  the  owner  has  a  constructive 
possession. 

Besides  the  actual  and  constructive  possession  in  the  owner,  who  Special  pitK 
at  the  same  time  has  the  property  in  him,  there  is  a  possession  ^^y  *"^  P^'** 
distinct  from  the  actual  property,  but  arising  out  of  an  interest  *^^'^°* 
in  the  goods  acquired  by  contract ;  as  in  the  case  of  one  who 
has  possession  of  goods  in  pledge,  or  of  goods  lent,  or  let :  such 
a  one  has  a  property  (as  well  as  possession)  concurrent  with  the         , 
abm>tute  property  of  the  real  owner,  and  either  defeasible  or  redu- 
<;ible  into  an  absolute  property,  according  to  the  terms  agreed  upon 
between  him  and  the  actual  owner. 

The  above  several  kinds  of  possession  will  all  be  sufficient  to 
sustain  an  indictment  of  larceny  from  the  absolute  owner. 

The  books  notice  cases  in  which,  although  the  manual  custody 
be  out  of  the  owner  and  delivered  by  him  to  another,  yet  the  pos- 
session, absolute  as  well  as  constructive,  is  deemed  to  remain  in 
him,  and  the  possession  of  the  other  to  be  no  more  than  a  bare 
charge. 

Upon  this  difference  between  a  possession  and  a  charge.  Lord  Diff^nce  bfr- 
Cok  speaks  as  follows :  "  There  is  a  diversity  between  a  posses-  *^®*"*  •  posiw. 
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feion  and  a  charge  ;  for  when  I  deliver  goods  to  a  man*  he  hath 
the  possession  of  the  goods,  and  may  have  an  action  of  trespass 
if  they  be  taken  or  stolen  out  of  his  possession.  But  my  butler 
or  cook»  that  in  my  house  hath  charge  of  my  vessel  or  plate,  hath 
no  possession  of  them,  nor  shall  have  an  action  of  trespass  as  the 
bailee  shall :  and  therefore  if  they  steal  the  plate,  &c.  it  is  larceoj; 
and  so  it  is  of  a  shepherd ;  for  these  things  be  in  onere  et  ho»  m 
possessione  promi,  coci,  pastoris,"  &c. 

So  he  says,  "  if  a  taverner  set  a  piece  of  plate  before  a  mao  to 
drink  in  it,  and  he  carry  it  away,  &c.  it  is  larceny;  for  it  is  do 
bailment,  but  a  special  use  to  a  special  purpose.** 

Then,  as  to  those  cases  which  lie  in  possessionem  he  draws  a  dis- 
tinction between  such  as  gain  possession  animo  Jurandij  and  such 
as  do  not ;  he  says,  *'  the  intent  to  steal  must  be  when  it  comes  to 
his  hands  or  possession  ;  for,  if  he  hath  the  possession  of  it  ooce 
lawfully,  though  he  hath  the  animum  Jkrandi  afterwards,  and 
carrieth  it  away,  it  is  no  larceny."     3  Inst,  47.  I07. 

This  principle  has  been  holden  to  extend  to  the  case  of  a  tailor 
who  has  cloth  delivered  to  him  to  make  clothes  with;  of  a  carrier, 
who  receives  goods  to  carry  to  a  certain  place ;  and  of  a  friend,  who 
is  entrusted  with  goods  to  keep  for  the  use  of  the  owner,  which  thej 
afterwards  severally  embezzle.  2Eastf  P.  C.  c.  16.  ^  lid.  p*69S. 
2Russ,lSl. 

So,  if  plate  be  delivered  to  a  goldsmith  to  work,  or  to  weigh,  or 
as  a  deposit,  it  has  been  said,  that  his  conversion  of  it  will  not  be 
a  felony.     2  East,  P.  C.  ib.  2  Russ.  132. 

So,  where  a  horse  was  delivered  upon  hire  or  loan,  and  socb 
delivery  was  obtained  bon^Jide^  no  subsequent  wrongful  conf ersion 
pending  the  contract,  would  amount  to  felony  ;  and  so  of  other 
goods.     2  Easty  P.  C  1 5.  2  Russ.  id. 

Prisoner  being  indicted  for  stealing  a  truss  of  hay,  it  appeared 
on  the  trial,  that  he  had  been  employed  to  carry  three  trusses  in 
his  cart,  sent  by  one  person  to  another,  and  that  prisoner  had 
taken  one  of  them,  which  was  found  in  his  possession,  but  not 
broken  up.  Per  Parke  J.  This  is  no  larceny,  as  the  prisoner  did 
not  break  up  the  truss.  i2.  v.  Peatley,  Oxford  Spr,  Au»  185S, 
5  Carr.  Sf  P.  533. 

Where  280  casks  of  butter  were  put  on  board  a  vessd  at  s 
port  in  Ireland,  consigned  to  persons  on  the  Sussex  coast,  aod 
the  prisoner,  who  was  master  and  owner  of  the  vessel,  sold  sod 
disposed  of  13  casks,  on  his  own  account,  at  Cones,  during  the 
voyage :  the  case  being  reserved  for  the  opinion  of  the  judges,  it 
was  held  to  be  no  larceny.     R,  v.  Mados,  C.C.IL92. 

And  it  is  the  same  even  where  the  purpose  for  which  the  hin^ 
or  loan  was  made  is  at  an  end :  as,  where  the  prisoner  borrowed 
a  horse  to  carry  a  child  to  a  neighbouring  surgeon ;  and  the  day 
following,  when  this  purpose  was  over,  he  took  the  horse  a  dif* 
ferent  way,  and  sold  it;  the  jury  found,  that  he  had  no  felonious 
intent  when  he  took  the  horse ;  and  the  point  being  reserved  after 
a  conviction,  the  judges  held,  that,  under  these  circumstances, 
there  was  no  new  felonious  taking,  so  as  to  make  the  prisoner 
guilty  of  felony;  and  that  the  doctrine  laid  down  in  2/^« 
P.  d.  69a  and  694.  was  not  correct.  R.  ▼.  Bankst  C.  C.  R> 
Ml. 
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It  18^  laid  down,  however,  that  the  privity  of  contract  may  be  Contnct  de- 
determined  before  its  reguUir  completion  by  the  tortioiu  acts  of  tennined  by 
the  bailee.     2  Russ.  ISS.  tortiom  act  of 

Upon  which  principle  it  has  been  holden,  that,  if  a  carrier  open  ^'^^^^ 
a  pack  and  take  out  part  of  the  goods,  or  a  weaver  take  pari  of  ^*^  ^^^"  ^f 
the  silk  that  he  has  received  to  work,  or  a  miller  tskepari  of  the  u*!^*  ^^ 
com  which  has  been  delivered  to  him  to  grind,  such  takings,  if 
with  a  felonious  intent,  will  be  felony.     8  Imt.  107i  108.  1  Hale^ 
105.  1  Hawk.  P.  C.  c.  SS.  §§  2.  4. 

It  has  also  been  held,  that  if  a  *arrier  take  a  pack  of  goods  to  Cwrier  iteding 
the  place  appointed,  and  deliver,  or  lay  it  down,  his  possession  is  Apacketsftflrit 
determined ;  and  if  he  afterwards  carry  it  away  with  intent  to  5**  '****^  **• 
steal  it,  this  will  be  a  new  taking,  and  felonious.     3  InH.  107.  ^^■^«"- 
1  Haie^  505.  2Russ.  131. 

John  Brazier  was  tried  before  Holrayd  J.  at  the  Sum.  Ass.  for  Whurfinger 
the   town   of  Nottingham^   1817,  for  stealing  fifteen  bushels  of  opening  bags 
wheat,  of  the  goods  and  chattels  of  Thomas   Neale. —  Thomas  ofcomdeliTer- 
Neale^  a  farmer,  sent  forty  bags  containing  twenty  quarters  of  fi'^JlJd*^. 
wheat  to  the  prisoner,  who  was  a  wharfinger  and  warehouseman  jng'the  con.  ' 
in  the  town  of  Nottingham^  and  who  received  the  same  into  his  tents,  Uiceny. 
warehouse  there  for  safe  custody  for  his  said  employer  Thomas 
Neale*    The  wheat  was  to  lie  there  until  sold ;  Thomas  NeaUf  and 
not  the  prisoner,  was  the  person  to  sell  it.     It  was  proved  also 
that  Neale  did  not  give  any  authority  to  the  prisoner  to  make  any 
alteration  in  the  wheat,  or  to  open  the  bags,  either  in  order  to  shew 
them  or  otherwise.     While  the  wheat  thus  remained  in  the  pri- 
soner's warehouse  for  safe  custody,  and  was  the  property  of 
the  said  Thomas  Neale  as  aforesaid^  the  prisoner's  servant,  by 
the   prisoner's   order,  took  eight  of  the   bags,  containing  four 
quarters  of  the  above  wheat,  from  the  rest,  and  shooting  the 
same   out  of  the  bags  down  upon  the  warehouse  floor,  mixed 
the  same  with  other  wheat  of  much  inferior  quality  and  value* 
that  was  in  like  manner  shot  out  of  four  bags  on  the  warehouse 
floor  and  intermixed  with  the  former ;  when  so  mixed,  the  whole 
was,  by  the  prisoner's  order,  put  into   twelve   other  bags,  and 
afterwards  disposed  of  and  sent  away  by  him  for  his  own  benefit. 
Afterwards,  by  the  prisoner's  orders,  the  above  four  quarters  of 
Thomas  NeaWs  wheat  were  replaced  with  an  equal  quantity  of 
the  prisoner's  wheat,  of  very  inferior  quality  and  value,  by  mixing 
the   same  with  two  quarters  of  the  residue  of  Thomas  NeaWs 
above  mentioned  wheat,  and  replacing  the  same  when  so  mixed 
in  the  bags  from  whence  the  four  quarters  of  Neale's  wheat  had 
been  removed  as  aforesaid ;  other  part  of  Thomas  Neale'a  wheat 
was  in  like  manner  fraudulently  removed,  replaced,  and  mixed  by 
the  prisoner's  orders,  and  sixteen  of  the  above  bags,  containing 
eight  quarters  of  the  wheat  so  mixed  as  aforesaid,  were  after- 
wards delivered  by  the  prisoner  to  the  vendee  of  Thomas  NeaUf 
as  being  part  of  the  said  wheat  of  him  the  said  Thotnas  Neale  so 
deposited  in  the  prisoner's  warehouse  as  aforesaid.    It  did  not 
appear  that  there  was  any  severing  of  part  of  the  wheat  in  anv 
one  bag  from  the  residue  of  the  wheat  in  the  same  bag,  with 
intent  to  steal  or  embezzle  that  part  only  that  was  so  severed,  and 
not  the  residue  in  the  same  bag  from  which  it  was  so  severed. 
The  jury,  upon  the  facts  above  stated,  found  the  prisoner  guilty 
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of  larceny,  but  the  learned  jud^e  reserved  the  case  for  the 
consideration  of  the  judges,  and  respited  the  jodgmenU  In 
Mich,  term  ISIT*  eleven  judges  assembled  were  unanimottsly 
of  opinion,  that  taking  the  wheat  out  of  the  bag  was  larceny; 
taking  part  only  would  have  been  so,  and  taking  the  whole  was  as 
much  an  offence  as  taking  part.  Rex  v.  Brazier^  Nottingham 
Sum.  Ass.  1817,  C.  C.  R.  337. 

The  above  cases  seem  exceptions  to  the  rule  that  no  felony  can 
be  committed  by  his  stealing  the  goods  to  tvhom  they  voere ddtvered 
in  possession  by  the  owner,  in  a  way  which  excludes  the  auppoci- 
tion  of  their  being  originally  taken  with  a  felonious  intent.  But, 
in  truth,  the  reason  of  the  distinction  seems  this :  though  the  car- 
rier, &c.  have  originally  the  goods  delivered  to  them  upoo  a  tnist, 
yet  they  are  delivered  as  one  whole  and  inseparable  thing,  and  the 
only  trust  committed  to  him  is  over  them  in  that  state;  andtbeK- 
fore  his  possession  is  a  limited  one:  but,  if  he  separate  them,  itii 
exercising  an  act  of  ownership  not  given  to  him  over  each  part, 
and  is  therefore  the  same  as  an  originally  unlawful  taking  of  that 
individual  part,  and  it  is  also  a  carrying  away  by  the  mere  act  of 
separation.  And  this  distinction  should  be  carefully  remembered, 
as  it  includes  a  number  of  cases  very  likely  to  occur  io  practice, 
viz.  where  a  part  is  separated  from  a  thing  delivered  entire. 

The  following  are  cases  of  servants,  or  persons  acting  aa  serrants, 
who,  having  had  a  bare  charge  committed  to  them,  and  atoleo  the 
goods  so  entrusted  to  them,  were  adjudged  to  be  guilty  of  the 
crime  of  larceny  :  — 

Francis  Paradice  was  indicted  for  stealing  a  bill  of  exchange 
of  lOOl.  value,  the  property  of  WiUiam  Pertam.  The  prosecutor, 
to  whom  the  bill  was  indorsed,  was  a  draper  at  DevizeSf  and  the 
prisoner,  who  was  his  book-keeper  on  a  salary,  kept  bis  accounts, 
and  received  and  paid  money  for  him,  but  did  not  live  in  hia  house; 
but  came  every  day  there  to  transact  his  business.  The  p^os^ 
cutor  delivered  the  bill  in  question,  with  several  others,  to  the 
prisoner,  and  ordered  him  to  send  them  by  that  day's  post,  as 
he  had  often  done  before,  from  the  Devizes  to  the  prosecutor's 
banker  in  London^  as  cash  to  be  accounted  for  to  the  prosecutor. 
The  prisoner  next  day  asked  the  prosecutor's  leave  to  go  to  a 
town  in  the  neighbourhood,  which  was  consented  to,  on  conditioD 
that  he  returned  the  next  day  by  12  o'clock.  The  prisoner  went 
to  Salisbury^  got  cash  for  the  bill,  which  was  indorsed  hy  u^ 
prosecutor,  and  next  by  the  prisoner  ;  who  was  afterwards  appre* 
hended  at  Exeter  with  part  of  the  bills  and  the  money*  GmO^ 
before  whom  he  was  tried  and  convicted,  respited  jodgment,^ 
take  the  opinion  of  the  judges  whether  this  were  felony  or  s  breach 
of  trust.  In  Easter  term  1766,  all  the  judges  (except  Lord  Csmde^ 
who  was  absent),  held  it  larceny,  upon  the  principle  that  the  pos- 
session still  continued  in  the  master.  Rex  v,  Paradicet  Ssm* 
Lent  Ass.  1766,  2  East's  P.  C.  565. 

A  carter  going  away  with  his  master's  cart  was  holden  to  bare 
been  guilty  of  felony.  Robinson's  ease,  O.B.  1755,  8  ^«* i 
P.  a  565. 

Rex  V.  Basst  O.  B.  1782,  2  Easfs  P.  C.  566.  I  Leach*  iSl 
The  prisoner  was  convicted  of  stealing  gauze  of  thevalueofeigD< 
pounds,  the  property  of  the  prosecutor,  and  the  esse  was  re- 
ferred to  the  consideration  of  the  twelve  judges,  upon  the  mm' 
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ing  facte :  The  prisoner  was  servant  and  porter  in  the  general  ttill  in  the  pot- 
employ  of  the  prosecutor  (who  was  a  gauze-weaver),  and  was  MuioD  of  (h« 
sent  with  a  package  of  goods  from  his  master's  house,  with  direo-  ^^^^*  f  >><'  ^ 
tioDS  to  deliver  them  to  a  customer  at  a  particular  place.     In  "yT"' "««"!*/ 
his  way  he  met  two  men,  who  invited  him  into  a  public  house  to  breakUie'tlio 
drink  with  them,  and  then  persuaded  him  to  open  the  package,  p^kage  and 
and  sell  the  goods  to  a  person  whom  one  of  the  men  brought  in  :  converting 
which  he  accordingly  did,  by  takine  them  out  of  the  package,  ^^^°°* 
putting  them  into  the  man's  bag,  and  receiving,  to  his  own  use, 
part  of  the  money  for  which  they  were  sold.    AH  the  judges  held 
this  to  be  felony,  on  the  ground  that  the  possession  of  the  goods 
still  remained  in  the  master. 

Where  the  prisoner,  who  was  clerk  to  the  prosecutors,  and  ma-  Merchant's  con- 
iiaged  their   cash   concerns,  and  took  bills  to  their  bankers  to  fidential  clerk 
discount  whenever  he  wanted  cash,  took  from  his  master's  desk  an  discounting  bilU 
accepted  bill,  placed  there  by  another  clerk  who  had  got  it  ac-  ?"**  •i«»nd. 
cepted  by  his  roaster's  order,  and  got  it  discounted,  and  absconded  *"*^'  l««^«ny- 
with  the  cash,  he  was  held  to  be  guilty  of  larceny  of  the  bill, 
though  it  was  objected,  that  by  the  course  o£  business  he  had  a 
right  to  get  money  for  the  bill,  and  therefore  could  not  be  indicted 
Ic^ly  for  stealing  the  bill  itself.     Chipchase's  case^  O.  B.  Oct* 
1795,  cor.  Heath  J.,  2  East's  P.  C.  567.  2  Leac/i,  699. 

The  prisoner's  master  gave  him  a  sum  of  money  to  carry  to  one   Servant  making 
FtawUf  who  had  agreed  to  give  the  master  bills  for  it  in  a  few  •^•7  ^i^h 
days :   instead  of  so  carrying  it,  the  prisoner  went  away  with  the  "^"'•y  8»^«n 
money,  bought  a  watch  and  other  articles  with  a  part,  and  the  rest  aiotl»r*penionl 
was  found  in  his  possession  when  apprehended.     After  conviction, 
the  opinion  of  the  judges  being  taken,  they  held  it  to  be  not  a 
breach  of  trust,  but  felony.    Lavender's  case,  2  Russ*  201. 

So,  where  the  prosecutor  was  a  manufacturer,  who  often  wanted   Servant  ab- 
silver  to  pay  his  workmen,  and  the  prisoner,  being  his  maid-servant,  sconding  with 
went  to  bis  wife,  and  said  she  knew  a  person  who  would  let  her  nonej  given 
have  ten  guineas'  worth  of  silver,  upon  which  the  wife  gave  her  lJ«^  Jj>  pro*""* 
ten  guineas  to  get  them  changed ;  instead  of  which  the  prisoner  fij^g.    "^' 
ran  off  with  them  and  never  returned,  and  it  also  appeared  that 
she   had  previously  taken  away  her  clothes ;   the  prisoner  was 
found  guilty  of  larceny.     R.  v.  Atkinson^  2  Russ.  ib. 

The  prisoner  being  a  lodger,  his  landlady  sent  b^  a  servant  to 
ask  him  to  give  change  for  a  note:  the  prisoner  examined  his  purse, 
and  said  he  had  not  sufficient,  but  that  he  would  go  immediately 
to  his  bankers  and  get  it  changed  ;  and  be  left  the  house  with  the 
note,  and  never  returned.  The  prisoner  was  convicted,  and  no 
question  made  as  to  the  larceny.  CampbelTs  case,  cited  2  Edst*s 
P.C.  644.  2  Atfjf.  108. 

Where  the  prisoner,  being  a  clerk  of  Messrs.  Birch  and  Chambers^   Banker*s  clerk 
bankers,  made  false  entries  to  the  credit  of  one  VaUi  a  customer ;  taking  their 
and  VaUi  supposing  the  balance  to  be  in  his  favour,  whereas  it  was  money  through 
in  reality  against  him,  gave  prisoner  checks  to  the  amount  of  such   ^  mesns  of 
false  entries,  on  which  checks  prisoner  took  money  out  of  the  bank  J| .  w^^i  "^ 
funds,  vix*  two  bank  notes,  for  the  stealing  of  which  he  was  indicted  larcenjN** 
and  convicted,  the  jury  finding  that  he  took  the  notes  himself,  and 
that  he  made  the  false  entries  in  order  to  get  the  money;  the 
case  having  been  argued,  the  judges  held  it  to  be  felony,  as  the 
property  had  been  taken  against  the  will  of  the  owner,  and  with  a 
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felonious  intent,  which  appeared  from  the  prisoner's  baving  mide 
false  entries  for  the  purpose  of  concealing  bis  means  of  obtaining 
it.  Hammong  case,  C.  C.  ^.221.  4  Taunt.  304.  2  Rutt. 
202. 

The  prisoner  was  not  a  regular  servant  of  prosecutor,  bot  was 
employed  by  him  to  drive  Bfly  sheep,  at  so  much  per  day,  from 
Bristol  fair  to  Bradford  fair ;  the  prisoner  sold  a  portion  of  tbem, 
and  drove  the  rest  in  an  opposite  direction :  the  jury  found  him 
guilty,  and  that  when  he  received  the  sheep  he  intended  to  coo- 
vert  them  to  his  own  use.  The  judges  were  unanimous  that  the 
conviction  was  right.     R.  v.  Stock,  1  Rt^.  Sf  3f.  87*  2  Aui.200. 

If  a  man  who  is  hired  to  drive  cattle,  sell  them,  it  is  larcesji  for 
he  has  the  custody  only,  not  the  right  of  possession  &  his  ponewon 
is  the  owner's  possession.  R.  Af.  2\  1832.  Though  he  is  a  genenl 
drover.  lb.     At  least,  if  he  is  paid  by  the  day.  lb. 

Prisoner  was  hired  to  take  a  drove  of  sheep,  first  to  Crttnliim 
and  afterwards  to  SmithfieUl,  at  Ss.  per  day ;  he  was  a  genenl 
drover :  after  leaving  Grantham,  and  before  he  reached  SmitkjM^ 
he  sold  what  remained,  and  embezzled  the  money.  The  juiy 
found  he  had  no  intention  of  stealing  them  when  be  recdved 
them :  but  on  case,  the  judges  (12)  thought  that  immaterisl:  the 
owner  parted  with  the  custody  only,  as  to  a  servant,  not  with  the 
possession;  prisoner's  possession  was  that  of  the  owner.  M. T* 
1832,  R.y.  M'Namce,  MS.  Bayley  B.    S.  C.  1  M.  368. 

The  prisoner,  a  sheriff's  officer,  naving  seized  the  prosecotor'i 
goods  under  a^.  7a.,  opened  a  closet,  took  out  some  eognivingi» 
and  sold  them  for  his  own  use.  After  conviction,  the  judges  held 
this  to  be  larceny,  for  that  the  officer  had  only  the  castodjof 
the  goods,  like  a  servant,  and  not  the  legal  possession.  R.  ^.Eastdt 
2Russ.  197. 

There  is  another  class  of  cases,  in  which  the  master  heamuhs 
contract  with  another  the  avoner  of  goods  in  the  actual  potfenioB 
of  that  other,  and  which  are  by  the  master's  direction  delivered 
to  his  servant  for  him.  If  the  servant,  having  thus  received  the 
goods,  steal  them,  it  is  larceny  at  common  law,  as  in  the  foUowiog 
case,  viz. 

Where  the  prisoner  had  been  convicted  for  stealing  ((ff^ 
bushels  of  oats,  a  question  whether  the  facts  amounted  to  felony 
was  reserved  for  the  opinion  of  the  judges.  The  prosecutorir 
who  were  corn-factors,  had  purchased  a  cargo  of  oats  on  bosrd  a 
ship  lying  in  the  river  Thames,  and  they  sent  the  prisooer,  who 
was  employed  in  their  service  as  a  lighterman,  with  their  bai$^ 
to  oue^ fVilson,  a  corn-meter,  for  as  much  oats,  in  loose  biiik,s| 
the  baree  would  carry.  The  prisoner  proceeded  to  the  ship,  and 
received  from  Wilson  two  hundred  and  twenty  quarters  ot  oaUi 
in  loose  bulk,  and  five  quarters  in  sacks.  The  five  quarters  were 
put  into  sacks  by  the  order  of  the  prisoner,  and  were  aftervards 
embezzled  by  him.  The  question  submitted  to  the  judges  w»f 
whether  this  was  felony,  as  the  oats  had  never  been  in  the  potset- 
sion  of  the  prosecutor ;  or  whether  it  was  not  like  the  esse  of  a 
servant  receiving  charge  of,  or  buying,  a  thing  for  his  aisster»  and 
never  delivering  it.  And  the  judges  held  that  it  was  Isrceor  »> 
the  prisoner,  and  a  taking  from  the  actual  possession  of  the  owner, 
as  much  as  if  the  oats  had  been  in  his  granary.  Spears  cue^ 
Kingston  Sp.  Ass.  1798,  2  East's  P.  C  568.  2  Leach,  825. 
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The  prosecutors  had  bought  240  quarters  of  oau  from  a  vessel  prisoner  taking 

in  the  Thames ;  and  while  they  were  in  the  act  of  being  delivered  from  a  Tcuel 

into  prosecutors*  barge,  the  prisoner,  who  was  their  serrant,  came  «iu  which  had 

in  another  boat  with  ten  empty  sacks,  procured  them  to  be  filled  ^"  bought  by 

with  oats,  took  them  away,  and  sold  them.  The  judges  held,  that  he  ^  °^^n. 
was  properly  convicted.  Abrahat's  ease^  2  East^  P.  C.  c.  16.  §  16. 
p.  569.  The  property  of  the  masters  in  the  corn  was  complete 
before  the  delivery  to  the  prisoner  ;  and  after  the  purchase  of  it  in 
the  vessel  the  prosecutors  had  a  lawful  and  exclusive  possession  of 
it,  as  against  all  the  world  but  the  owner  of  the  vessel.  2  Easif 
P.  a  id.    2  Rusi.  200. 

The  prosecutors,  who  were  soap  manufacturers,  had  bought  some  Barilla  stolen 

banlia  lying  in  a  vessel  in  tlie  London  Docksy  and  employed  one  ^'"'1«  taking 

jB^  a  master  carman,  to  bring  it  home.    B.  sent  the  prisoner  (his  ?|"V|  ^T"*' '" 

servant)  for  it  with  a  cart,  to  whom  it  was  delivered  in  the  pre-  D^k.  ^  the 

seoce  of  prosecutors'  clerk,  who  was  employed  to  see  it  weighed  house  of  the 

out.    The  prisoner,  in  concert  with  others,  caused  it  to  be  nur-  purchaser, 
loined  before  it  reached  the  prosecutors'  premises.    The  juuges 
held  this  to  be  larceny  in  the  prisoner,  whether  the  barilla  was 
considered  the  property  of  the  prosecutors  or  of  B.  R,  v.  Harding 
and  others^  C.  C.  R.  125. 

These  several  cases  were  all  founded  upon  the  master  having  ^'^m  goods 

an  actual  or  legal  possession  prior  to  the  deliverv  to  the  servant.  *^  deliTered  by 

But  there  are  others,  in  which  the  master  has  neither  property  nor  ^^^l^u^  '^ * 

possession  in  the.  goods  previously  to  the  receipt  of  them  by  his  hands  o/his^ 

servant  from  a  tliird  person,  for  the  purpose  of  delivering  them  servant,  the 

to  him.     And  it  has  been  held  that,  at  common  law,  a  ser-  muter  not 

vant  so  receiving  goods  and  then  embezzling  them  is  not  guilty  ^^'^^8  property 

of  larceny.  Se^^ri^to"^ 

For  it  is  laid  down,  that  if  the  servant  have  done  no  act  to  de«  g^^  deiiTeryto 

termine  his  original,  lawful,  and  exclusive  possession,  as  by  depo-  the  servant,  the 

siting  the  goods  in  his  master's  house,  or  the  like,  although  to  many  wrrant  pur- 

purpuses  and  as  against  third  persons,  this  is  in  law  a  receipt  of  the  '^"^  '"^ 

goods  by  the  master,  yet  it  has  been  ruled  otherwise  with  respect  ^^*  "J^* 

to  the  servant  himself,  upon  a  charge  of  larceny  at  common  law,  in  urceny^;  unleaa 

converting  such  goods  to  his  own  use.  the  ser\'ant's 

fVaite  was  indicted  for  stealing  East  India  bonds,  the  property  possession  be 

of  the  governor  and  company  of  the  bank  of  England,    The  <J«te"n«ned. 

prisoner  was  cashier  of  the  bank,  and  as  such  had  received  the  Clerk  of  bank 

six  bonds  amongst  others  by  an  order  from  the  Court  of  Chan-  "^^  jSngland 

eery,  and  had  given  receipts  for  them  for  the  governor  and  com-  £||st"„'^j^ 

pany  of  the  bank  of  England,  The  custom  was  for  the  directors  bonds. 
to  lock  up  such  securities  in  a  chest  in  the  cellar,  but  these  had 
never  been  out  of  the  prisoner's  desk  till  he  converted  them  to 
his  own  use.  This  case  was  very  fully  argued,  both  for  the 
crown  and  for  the  prisoner,  and  it  was  held,  that  as  Waite  re- 
ceived the  bonds  and  they  were  never  put  into  the  cellar,  in  the 
usual  course,  the  governor  and  company  of  the  bank  had  no  posses- 
sion of  them,  but  the  possession  remained  always  in  the  prisoner. 
WaiU's  ease,  O.  B.  174S,  1  Leach,  28.  2  East's  P.  C.  570. 

The  prisoner,  a  banker's  clerk,  took  from  a  customer  some  cash.  Banker's  clerk 

and  several  bank  notes,  which  he  was  authorised  to  receive  and  to  fmbezzlmg  a 

give  a  discharge  for  the  same,  and  he  purloined  one  of  the  notes  eeited^froma 

before  he  put  it  into  the  drawee,  where  in  the  course  of  business  customer, 
it  was  his  duty  to  have  placed  it.    In  this  case,  after  argument  at 
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considerable  length,  it  was  agreed  by  the  judges,  that  it  was  not 
felony,  inasmuch  as  the  note  was  never  in  the  possession  of  the 
bankers,  distinct  from  the  possession  of  the  prisoner,  bat  that  it 
would  have  been  otherwise  if  the  prisoner  had  deposited  it  io  the 
drawer,  and  had  taken  it  afterwards*    BazeUyi  case^  2  Eadi  P.  C. 

c.  16.  §  17.  p.  571. 

So  the  prisoner^  who  was  a  confectioner's  senrant,  had  received 
from  a  customer  some  money  that  had  been  marked  for  the  pur* 
pose  in  concert  with  his  roaster  :  and  on  search  it  was  discovered 
that  he  had  placed  a  part  only  of  the  marked  money  in  the  till, 
and  the  rest  was  found  upon  him:  the  judges  held,  that  he  was  not 
guilty  of  larceny,  but  only  of  a  breach  of  trust,  the  money  Dot 
having  been  put  into  the  till,  and  therefore  not  having  been  in 
the  possession  of  the  master,  as  against  the  prisoner.  BuV^t  cm, 
2  East,  P.  C.  c.  16.  $  17.  p.  572. 

But  the  punishment  of  such  embezzlements  is  now  provided  for 
by  7  &  8  G.  4.  c.  29.  §  47»9  which  declares  and  enacte,  that  i(  aoj 
clerk  or  servant,  or  any  person  employed  for  the  purpose  or  is 
the  capacity  of  a  clerk  or  servant,  shall,  by  virtue  of  such  employ- 
ment, receive  or  take  into  his  possession  any  chattel,  money,  or 
valuable  security,  for,  or  in  the  name,  or  on  the  account  of,  his 
master,  and  shall  fraudulently  embezzle  the  same  or  any  psrt 
thereof,  every  such  offender  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master,  although  such  chattel,  money,  or 
security  was  not  received  into  the  possession  of  such  master 
otherwise  than  by  the  actual  possession  of  his  clerk,  servant,  or 
other  person  so  employed ;  and  every  such  offender,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the 
punishments  which  the  court  may  award  as  herein-before  meo- 
tioned ;  viz.  by  §  46.  he  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  any  term  not  exceed- 
ing fourteen  years  nor  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years,  and,  if  a  male,  to  be  ooce, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall 
so  think  fit)  in  addition  to  such  imprisonment. 

§  48.  enacts,  that  it  shall  be  lawful  to  charge  in  the  indictment, 
and  proceed  against  the  offiender,  for  any  number  of  distinct  sets  of 
embezzlement  not  exceeding  threie,  which  may  have  been  committed 
by  him  against  the  same  master,  within  the  space  of  six  calendar 
'months,  from  the  first  to  the  last  of  such  acts ;  and  in  every  sach 
indictment,  except  where  the  offence  shall  relate  to  any  chattel,  it 
shall  be  sufficient  to  allege  the  embezzlement  to  be  of  money,  vith- 
out  specifying  any  particular  coin  or  valuable  security ;  and  soch 
allegation,  so  far  as  regards  the  description  of  the  property,  sball  be 
sustained,  if  the  offender  shall  be  proved  to  have  embessied  any 
amount,  although  the  particular  species  of  coin  or  valuable  secanty 
of  which  such  amount  was  composed,  shall  not  be  proved ;  or  if  be 
shall  be  proved  to  have  embezzled  any  piece  of  coin,  or  valaid>le  se- 
curity, or  any  portion  of  the  value  thereof,  although  such  piece  of 
coin  or  valuable  security  may  have  been  delivered  to  him  m  order 
that  some  part  of  the  value  thereof  should  be  returned  to  the  pt^jf 
delivering  the  same,  and  such  part  shall  have  been  returned  accord* 
ingly. 

Prisoner  being  indicted  for  embezzlement,  applied  to  the  eoort 
for  an  order  for  a  particular  of  the  charges  against  himi  ststiflg  V 
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affidavit  that  he  had  been  fanning  bailiff  to  prosecutor,  that  he  did  ^ulu-  of  the 
not  know  what  charges  were  to  be  brought  i^ainst  him,  and  tliat  he  ^^B^  ^  be 
had  applied  for  a  particular,  which  had  been  refused ;  and  LiUledale  f^^a^ 
J.  granted  the  order.     R.  v.  Bootyman^  Shretosbury  Spr.  Ass* 
18S2,  5  Carr.  4-  P.  300-   See  R.  v.  Hodgson^  SC.SfP.  4i}2. 

As  the  39  G.  3.  c.  85.,  which  is  now  repealed,  was  framed  nearly 
in  the  same  words  as  7  &  8  G.  4.  c.  29.  §  47.)  it  will  be  proper  to 
insert  the  decisions  on  some  of  the  cases  under  39  G.  3.  c.  85. 

The  effect  of  the  stat.  (39  G.  3.)  is,  to  constitute  the  offence  39  g.  s.  c.  29. 
described  in  it  a  larceny.  It  specifies  what  the  circumstances  are  (now  repealed.) 
vhich  shall  be  sufficient  to  constitute  such  offence  a  larceny,  and 
ander  which  circumstances  the  offender  shall  be  deemed  to  have 
fiiomumUif  stoien,  **  First,  he  must  be  a  servant  or  clerk,  &c. ; 
ibeo  he  roust  receive  or  take  into  his  possession  the  money,  goods, 
&€•;  and  that  must  be  for  or  on  account  of  his  roaster ;  and  must 
fraudulently  embeszle  the  same."  [Per  Ld.  Ellenborough  C.  J. 
in  Rex  v.  Johnston,  S  M.  Sf  S.  548,  549.  See  the  case,  post, 
p.  429. 

Sliortly  afler  the  act  was  passed,  it  was  ruled,  that  it  was  an  Felony  in  ler- 
offence  within  its  provisions  for  a  servant  to  embezzle  money  ^>^<  <o«Dbenle 
received  from  a  customer  of  his  master's,  though  the  money  had  JJ^*|[  tbW^'** 
been  given  to  the  customer  by  the  master,  in  order  that  it  might  penon  on  his 
be  paid  in  the  course  of  business  to  the  servant,  for  the  purpose  muter*s  ac- 
of  trying  the  servant's  honesty.     JVhiiiingkam's  casej  O.  B,  1801,  count,  though 
2  Leachs  912.     And  in  Headge*$  case,  O.  B.  1809,  C.  C.  R.  160.  P^J  ^him 
2  I^aeh,  1033.,  it  was  decided  by  the  judges,  that  a  servant  secret*  J^!,  ™?TUy**in 
log  money  which  the  master  had  marked  and  sent  bv  a  friend,  to  order  to  try  !di 
nsake  a  purchase  at  his  shop,  with  a  view  of  trying  the  honesty  of  honesty. 
hta  servant,  is  guilty  of  a  felonious  breach  of  trust,  and  an  embez« 
zling  within  39  G.  3.  c.85*>  and  not  a  larceny  at  common  law.-* 
See   also  Thomas  BuWs  case,  cited  arguendo  in  Bazeleys  case, 
2  LMick^  841.  and  2  East,  P.  C.  572.  See  anti,  p.  425. 

But  where  the  property  taken  was  delivered  to  the  servant  by  ^^^^  where 
the  master  himself,  it  was  ruled  that  the  case  was  -not  within  this  |^f  P*^?^ 
statute.     The  indictment  charged  the  prisoner  with  having  re-  Uyered^to  the* 
ceived  and  taken  into  his  possession  one  shilling  on  account  of  his  serrant  by  his 
master,  and  embezzling  the  same ;  and  upon  the  evidence  it  ap-  master. 
peared,  that  having  two  shillings  and  sixpence  of  his  master's 
money  to  pay  on  account  of  his  master,  he  only  paid  one  shilling 
and  sixpence,  and  converted  the  other  shilling  to  his  own  use, 
upon  which  the  learned  judge  directed  the  jury  to  acquit  the  pri- 
9  oner,    PtckU  case,  cor.  Park  J.  Stafford  Sum.  Ass.  18179  MS. 
2  Russ.  213. 

The  prisoner  was  indicted  at  common  law,  for  stealing  certain  Servant  making 
silver  coin,  the  property  of  T.  N.  and  G.  N.    It  appeared  that  he  *^*7  ^i<b 
was  their  servant,  and  as  such  was  employed  to  procure  change  for  ^^^S^  recnVed 
a  5/.  note ;  he  received  the  whole  in  silver,  with  which  he  made  i^eny'rt  cobL 
off:  after  conviction,  it  was  held  wrong,  as  the  masters  never  had  mon  law. 
possession  except  by  the  hands  of  the  prisoner,  and  that  he  was 
only  amenable  under  39  G.  3.    R.  v.  Sullens,  1  R.  Sf  M.  129. 

Rex  w.  John  Hall,  3  Stark.  C.  N.  P.  67.  and  C.  C.  R.  463.    The  If  a  servant, 
prisoner  was  convicted  before  BayUy  J.  at  Lancaster  Sum.  Ass.  immediately  on 
1821,  of  embezzling  six  one-pound  notes,  received  by  him  as  clerk  ^(y'>^g«  mm 
to  Messrs.  HoUingshead  &  Co.    It  appeared  in  evidence,  that  on  enters  asmailier 
the  10th  of  November f  he  received  from  a  Mrs.  Webster,  for  and  in  Ms  master's 
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books,  and  ulti* 
mately  accounts 
to  his  master  for 
the  smaller  sum 
only,  he  may  be 
considered  as 
emliezzling  tlie 
difference  at  the 
time  he  made 
the  entry.    And 
it  will  make  no 
difference, 
though  he  re- 
ceived other 
sums  for  his 
master  on  tlic 
same  day,  and 
in  paying  them 
and  the  smaller 
sum  to  his 
master  together, 
he  might  give 
bis  master  every 
piece  of  money 
or  note  he  re- 
ceived  at  the 
time  he  made 
the  false  entry. 

Servant  of  two 
partners  taking 
money  which  is 
the  property  of 
one  only. 


The  overseers 
of  a  township 
employed  the 
prisoner  as  their 
accountant  and 
treasurer,  and 
be  received  and 
paid  all  the 
money  received 
or  payable  on 
their  account ; 
be  received  a 
sum  and  em- 
beasled  it ;  and 
on  case  reserv- 
ed, the  judges 
^ere  clear  that 


HarCCng  {Embezzlement.)  [Criminal 

on  account  of  Messrs.  HoUingshead  &  Co»  18/.  in  one-pound  noto, 
and  he  immediately  entered  m  the  books  of  Messrs.  HoUingshead 
St  Co.  as  the  amount  received,  121.  only,  and  he  accounted  to  them 
only  for  12/.  In  the  course  of  the  same  day  he  received  for  them 
other  sums,  amounting  to  104^.  29.,  and  in  the  evening  of  that  daj, 
he  paid  to  Messrs.  Hollingshead  &  Co.  1 16/.  2^.  It  was  urged  oa 
the  part  of  the  prisoner,  that  the  money  he  so  paid  might  have  in- 
cluded every  one  of  the  notes  he  received  from  Mrs.  WebHert  and 
if  so,  that  he  could  not  be  considered  as  having  embezzled  anj  of 
those  notes.  Every  one  of  those  notes  certainly  might  have  beeo 
included  in  what  he  so  paid  ;  but  his  lordship  told  the  jury,  that  u 
in  what  the  prisoner  paid,  he  paid  only  121.  as  and  for  all  he  received 
of  Mrs.  Webster^  and  he  paid  the  other  104/.  2f .  as  and  for  monej 
received  of  other  persons,  he  ought  to  be  considered  as  enbez. 
zling  six  of  the  notes  he  received  from  Mrs.  JVebsiery  becsQse  he 
would  then  have  misapplied  those  specific  notes  to  his  own  benefit 
and  to  his  master's  prejudice.  The  jury  found  the  prisoner  guilty, 
and  on  case,  nine  judges  in  M.  T.  1821  {Best  J.  absente)  thought 
it  an  embezzlement  from  the  time  of  making  the  false  entry. 

Rex  V.  Leech,  Lane.  Sum,  Ass,  1821,  3  Stark.  C.  N.  P.  7^ 
The  prisoner  was  indicted  under  stat.  39  G.  3.  c.  85.  for  bar* 
ing  embezzled  a  number  of  bank  notes,  which  he  had  receiTed 
into  his  possession  as  the  clerk  and  servant  of  T.  R.  B.  He  was 
also  charged  with  a  common  larceny.  The  prosecutor  7.  R.  B* 
and  T.  R.  were  partners  in  trade,  and  the  prisoner  was  in  their 
employment  in  the  capacity  of  book-keeper.  Whilst  he  was  thus 
in  their  employment  he  received  the  notes  in  question  into  his 
possession,  being  the  private  property  of  T.  R.  J9.,  to  be  depo- 
sited in  the  safe  where  the  money  of  the  firm  was  usually  kept 
He  afterwards  took  them  from  the  safe,  and  abaconded  with  them. 
It  was  objected,  that  he  could  not  be  considered  as  the  senant 
of  T.  R.  B,  the  prosecutor,  being,  in  fact,  the  servant  of  the  pro- 
secutor and  his  partner  jointly;  but  Bayley  J*  held,  that  he  was 
the  servant  of  both ;  and  said,  that  it  had  been  decided  by  the 
judges,  that  where  a  traveller  is  employed  by  several  houaes  to 
receive  money,  he  is  the  individual  servant  of  each.  Tlie  priaoner 
was  convicted. 

Ace.  R.  V.  Carr,  M.  T.  181  It  C.  C.  R.  198. 

The  statute  is  not  confined  to  clerks  and  servants  of  persons 'O 
trade ;  it  extends  to  the  clerks  and  servants  employed  to  receite 
of  all  persons  whatsoever. 

Rex  V.  Squire,  York  Sp.  Ass.  1818,  C.  C.  R.  3*9.  2  Stark.  fUp* 
34<9.  S.  C.  The  prisoner  was  indicted  before  Bayley  J*  st  Yvf^ 
Spring  Ass.  1818,  for  embezzling  fourteen  one-gumea  notesi  f^ 
ceived  by  him  by  virtue  of  his  employment  as  clerk  and  aenraot 
to  eight  persons,  who  were  overseers  for  the  t&wnshiv  ofLefds* 
It  appeared  in  evidence,  that  he  had  acted  for  several  yeirs  for 
the  overseers  of  that  township  at  a  yearly  salary,  under  the  pante 
of  their  accountant  and  treasurer  ;  that  he  received  and  paid  ^' 
the  money  receivable  or  payable  on  their  account,  and  that  he 
rendered  to  them  every  week  a  weekly  account,  purporting  to 
be  an  account  of  whatever  he  had  received  or  paid  during  that 
period;  that  on  the  23d  of  June  1817,  he  received  the  fourteen 
notes  in  question  from  John  Senior,  being  money  due  from  him 
as  overseer  of  another  township,   for  money  supplied  by  the 
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towHskip  of  Leeds  to  a  pauper  in  Leeds^  belonging  to  Senior^B  hewn  a  clerk 
township  ;  that  he  had  not  entered  that  receipt  in  his  weekly  ac-  '^".^  servant 
counts,  and  that  he  had  omitted  other  receipts  at  various  times,  ^^^^^^  ^^  ^^' 
to  an  amount  exceeding  1800/.    The  learned  judge  told  the  jury, 
that  if  they  were  satisfied  he  intentionally  omitted  entering  this 
receipt,  for  the  fraudulent  purpose  of  applying  the  money  to  pur- 
poses of  his  own,  and  that  he  had  so  applied  it,  they  ouffht  to 
find  him  guilty;  and  they  found  him  guilty  accordingly :  but  it  having 
been  urged  that  the  prisoner  was  not  such  a  clerk  or  servant  as 
the  statute  contemplated,  that  point  was  reserved  for  the  consi- 
deration of  the  judges,  who,  in  Easier  term  following,  were  of 
opinion,  tliat  the  prisoner  was  clearly  a  clerk  and  servant  within 
the  statute* 

Mlizabeth  Smith  was  convicted  at  the  Sum.  Ass.  1813,  for  the  Stat.  99  O.  s. 
county  of  Norfolk^  of  embezzling  a  SU  note,  the  property  of  Charles  ^'  ®^*  e**«nd" 
F^ncimgt  in  whose  service  she  lived  as  housekeeper.     Ld.  C.  B.  J^^!"***  '*'* 
MacdonaJd^  before  whom  the  prisoner  was  tried,  doubting  whether 
the  Stat,  S9  G.  S.  c.  85.  applied  to  vl female  servant,  inasmuch  as 
that  act  enacts  and  declares,  **  That  if  any  servant  or  clerk,  or 
any  person  employed  for  tlie  purpose,  in  the  capacity  of  a  ser- 
vant or  clerk  to  any  person  or  persons  whomsoever,  &c.  shall, 
bj  virtue  of  such  employment,  receive  or  take  into  his  posses- 
sion any  money,  &c.,'   such  servant  fraudulently  embezzling  the 
same  shall  be  deemed  to  have  stolen  it  feloniously :  sentence  was 
respited,  and  the  point  reserved  for  the  consideration  of  the  judges, 
whO)  in  M,  T.  following,  were  unanimously  of  opinion  that  the 
act  extended  Xo  female  servants  as  well  as  malt.  Elizabeth  Smith's 
case^  Norfolk  Sum.  Ass.  1813,  C.C.  R.  267. 

The  prisoner,  who  was  clerk  of  a  chapelry,  purloined  some  of  the  Parish  clerk 
money  which  he  was  collecting  for  the  sacrament,  and  was  indicted  purloining 
under  7  &  8  G.  4.,  for  embezzlement ;  and  in  different  counts  he  **<^™c"^ 
was  stated  to  be  the  servant  of  the  minister,  of  the  churchwardens,  ^^^^' 
of  the  minister  and  churchwardens,  and  of  the  poor  of  the  parish. 
After  conviction,  the  judges  held,  that  he  was  not  properly  the 
servant  of  any  of  the  parties,  as  laid  in  the  indictment.    R.  v. 
Burton,  1  R.  Sf  M.  237. 

The  prisoner  was  master  of  a  charity  school,  which  was  under  ^faster  of 
the  management  of  a  committee,  and  at  the  desire  of  the  treasurer  ^^^p^y  ^f^^^ool 
of  such  committee  he  received  a  contribution  for  the  school,  sul»cription? 
which  he  embezzled ;  but  he  had  never  before  been  employed  to 
receive  any  contribution.     In  the  indictment,  under  7  &  8  G.  4.9 
he  was  stated  to  be  the  servant  of  such  treasurer.     But  it  was 
afterwards  held  by  the  judges^  that  he  did  not  stand  in  that  rela- 
tion either  to  the  treasurer  or  to  the  committee,  so  as  to  bring 
him  within  the  act.     R.  v.  Nettleiorif  \  R.  Si  M.  259. 

R*  V.  Johnson,  3  M.  S^  S.  549»  550.  The  prisoner  had  been  Counts  for  lar- 
convicted  at  the  assizes  for  Lancashire^  and  adjudged  to  be  cenyatcom-  | 
transported  for  fourteen  years,  upon  an  indictment,  several  counts  ^^^  'V['  ^°^ 
of  which  charged  him  with  embezzling  bank-notes  against  the  ,^entunder^e 
form  of  the  statute  (a)>  and  otliers  with  stealing  bank-notes  in  the  sutute,  may  b« 
common  form  of  counts  for  larceny ;  it  was  assigned  for  error  joined  in  the 

that  this  was  a  misjoindery  the  counts  for  embezzlement  on  the  e<^n)c  indict- 
ment. 

(a)  89  6.  3.  c.  85.,  now  repealed. 
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statute,  and  the  counts  for  grand  larceny  being  counts  upon  wbich 

a  different  judgment  ought  by  law  to  be  given.    But  the  court  of 

K.  B.  were  of  opinion,  that  the  counts  for  embezzlemeDt  might  well 

be  joined  with  the  counts  for  larceny*  considering  that  the  statute 

had  in  fact  made  the  offence  of  embezzlement  described  in  it  a 

larceny ;  and  that  having  so  done,  it  had  attached  upon  it  all  the 

properties  and  consequences  attaching  upon  the  crime  of  larceny. 

S9G.3.  c  85.         This  Stat,  applies  only  to  servants  employed  to  receive  money, 

extends  to  ap-     ^i^^i  ^^  instances  in  which  they  receive  what  they  embezzle  by 

^TlrcasM       virtue  of  their  employment.     Therefore,  where  a  butcher's appren- 

wbere'maney  is  ^ice,  under  eighteen,  carried  a  bill  for  17*.  lOrf.  to  a  customer, 

received  by  vir-  got  the  money  from  him,  and  embezzled  it,  he  having  never  beeo 

tue  of  their  em-  employed  to  receive  money  for  his  master,  on  case  to  tai^e  the 

ploymeot.  opinion  of  the  judges  whether  the  Stat,  extended  to  appreotiees, 

the  judges  seemed  to  think  it  did,  there  being  no  exceptioo;  bat 
on  the  ground  that  the  prisoner  was  never  employed  to  recore 
money,  and  therefore  did  not  receive  this  by  virtue  of  his  employ- 
ment, they  held  the  conviction  wrong,     nes  v*  MdUsh^  O.S. 
E.  T.  1805,  C.  C.  R.  80. 
Man  employed        The  prisoner  was  employed  by  a  carrier  to  carry  out  parcels,  &c. 
occasionally,       when  he  had  nothing  else  to  do,  for  which  the  carrier  paid  him 
when  he  had       ^[^g^i  he  thought  proper ;  the  carrier  having  given  him  an  order  to 
do^*held  to ir    receive  2/.,  the  prisoner  embezzled  it.    The  judges  held  be  wu  to 
a  Mrvant.  be  considered  a  servant  within  39  G.3.    £.  T.  1815,  R*v.Speneer, 

C.  C.R.  299.     See  R.v.  Hughes,  infra. 
Seirant  paid  The  owner  of  a  colliery  employed  the  prisoner  as  captain  of 

by  a  proportion  one  of  his  vessels,  to  carry  and  sell  his  coals,  for  which  he  wai  to 
of  the  r  nee  of  j,g  p^id  by  a  certain  proportion  of  the  profit :  the  prisoner  haring 
h^^y  embezzled  the  money  which  he  received  for  the  sale  of  the  coiJs, 

^  held,  that  it  was  a  case  within  the  stat.,  and  that  he  was  properif 

convicted.     1808,  R.  v.  HaHlej^,  C.  C.  R.  IS9. 
Ditto.  The  prisoner  was  in  the  employ  of  persons  who  were  tmffh 

and  his  business  was  to  make  articles  out  of  their  materials,  to 

deliver  them  out,  and  to  receive  the  money  for  them ;  and  be  vas 

paid  a  proportion  of  the  price  at  the  end  of  each  week.    Haviog 

appropriated  to  his  own  use  all  the  money  that  he  received  for 

certain  articles,  he  was  tried  and  found  guilty ;  and  it  was  agreed 

by  the  judges  that  the  conviction  was  proper.    £.  T.  1^> 

/Z.  V.  Hoggins,  C.  C  R*  145. 

Clerk  rec«fiving      The  prisoner  being  clerk  to  H.  and  D.,  carcass  butchers,  w| 

money  in  a  dif-  regular  duty  was  to  receive  each  evening  from  the  porters  the 

ferent course       money  which  they  had  received  from  the  customers;  it  appeirtd 


employment,  to  bring  him  within  the  59  G.  3.    H.  T.  1^17'  '^* 

V.  Beechey,  C.  C.  R,  819. 
Turnpike-gate        The  lessees  of  the  tolls  of  a  turnpike  employed  the  P"*^^. 
keeper  received   receive  the  tolis  at  a  particular  gate,  and  afterwards  directed  Di0 
a  sum  from        to  receive  from  another  turnpike-gate  keeper  the  amount  of  tne 
another  turn-      ^oH,  ^hich  he  had  received  at  another  gate»  which  sum  the  p«- 
kite?!**  soner  embezzled :  a  majority  of  the  judges  held,  that,  as  he  «• 

'  lowed  himself  to  be  employed  to  receive  such  money*  thougo  i 

was  out  of  the  regular  course  of  his  business,  his  case  fell  within  ^^ 

provisions  of  the  stat.    T.  T.  1823,  R.  v.  8mUh,  C.  CR*  516. 
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If  the  propertj  has  ever  been  in  the  pogsession  of  the  roaster  or   Where  the  pro. 
of  any  of  his  other  servants,  the  case  is  not  within  the  stat.  R.  T.  IL  perty  has  been 

ISdO.  in  poMViiion  of 

A  clerk  of  A.  received  from  another  clerk  of  A.  S/.  to  pay,  "t^'.^*"" 
among  other  things,  for  the  insertion  of  an  advertisement:  he 
paid  10i««  and  charged  dOf.,  and  embezzled  the  difference.  On  case, 
the  judges  thought  the  case  not  within  the  stat.,  because  A.  had 
had  possession  of  the  money  by  the  hands  of  his  other  clerk* 
Tr.  T.  1830,  R.  v.  Murray ^  MS.  Baylevy  B.  S.  C.  I  M.  276. 

Eoibezzleiiient  by  a  servant  not  autnorised  to  receive  is  not  Servant  not 
within  7  &  8  G.  4.     R.  E.  T.  18S2.  authorised  to 

Pnsoner  was  servant  to  a  carrier,  employed  to  lock  up  goods :  nceive  the  pro- 
he  had  no  authority  to  receive  money.  He  was  standing  in  his  P^'^y* 
master's  counting-bouse,  when  one  of  bis  master's  debtors  came  m^ 
and  supposing  him  to  be  a  clerk  authorised  to  receive  money, 
paid  him  8/«,  and  he  gave  a  receipt,  but  embezzled  the  money. 
On  indictment  indCf  and  case,  the  judges  (12)  held,  that  as  he  had 
no  authority  to  receive  money,  the  case  was  not  within  7  &  8  G.4. 
c.  29.  and  that  the  conviction  was  wrong.  E.  T.  1832,  R,  v.  Thorley^ 
MS.  BayUy  B.  S.  C.  1  M.  343. 

A  aervant  may  be  found  guilty  of  embezzlement,  though  he  is  not  Penon  em- 
a  general  servant,  and  is  employed  to  receive  in  a  single  instance  v^oy^  as  a  ser. 

only.    AAf.  r.  1832.  j""' '" 'onT*^* 

Prisoner  was  employed  by  the  prosecutor  to  keep  some  beasts  ""'^"^  y* 
for  bim  in  SmUhfield  market,  and  on  the  sale  of  a  cow  and  calf^ 
to  drive  them  to  the  purchasers,  and  receive  the  price,  16/.; 
prisoner  received  the  money,  and  embezzled  it :  he  was  employed 
by  the  prosecutor  as  a  drover  in  this  instance.  On  case,  the 
judges  (12)  were  unanimous,  that  the  prisoner  was  a  person  em- 
ployed within  the  act  to  receive,  and  conviction  right.  Af.  T. 
1832,  R.  V.  Hughesy  MS.  Bayley  B.  S.C.  1  Af.37a  See  R.  v. 
Spencer^  supra. 

Since  the  decision  in  the  case  of  R.  v.  Hughes  the  following  case 
has  been  reported :  — 

Prisoner  had  been  employed  by  prosecutor,  sometimes  as  a  S.  p. 

regular  labourer  and  sometimes  as  a  roundsman,  and  had  been 
sent  several  times  to  a  bank  for  money :  on  the  day  in  question, 
he  was  not  working  for  prosecutor,  but  was  to  be  paid  6d.  for 
getting  a  check  cashed  at  the  Bicester  bank.  This  the  prisoner 
did,  bat  made  off  with  the  money.  Parke  J.  (ader  consulting 
Taunion  J.)  held,  that  the  prisoner  was  not  a  servant  of  the 
prosecutor  within  the  meaning  of  the  stat.,  and  that  this  therefore 
was  no  embezzlement.  R.  v.  Freeman^  Oxford  Sp.  Ass.  1833, 
5  Carr.  Sg  P.  834. 

It  is,  however,  to  be  observed,  that  it  does  not  appear  that 
either  the  case  of  R.  v.  Hughes^  or  of  R.  v.  Spencer^  was  cited  to 
the  court  in  R.  v.  Freeman  ;  and  further,  that  R,  v.  Hughes  had 
been  decided  in  the  preceding  M.  T.  by  the  unanimous  opinion 
of  twelve  judges.  See  also  the  cases  of  R*  v.  Stocky  and  R.  v. 
M^Namee^  supra,  p.  424. 

In  an  indictment  on  this  stat.»  against  a  servant  for  embezzling  indictment 
money  received  on  his  master's  account,  it  is  not  sufficient  to  must  state  in 
follow  the  words  of  the  statute ;   but  there  must  be  a  positive  ^hom  the  pro- 
allegaiion,  that  the  money  was  the  property  of  the  prosecutor,  as  P*'^^  "* 
in  other  cases  of  larceny.    Rex  v.  McGregor,  O.  B.  Sept.  1801, 
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Indictment 
need  not  aver 
that  prisoner 
JtUmioudy  em- 
beadedt  if  it 
conclude  thit 
he  feloniously 
stole,  &c. 


Trial. 
County. 
BeceiTing  in 
one  county, 
denying  such 
receipt  in  an- 
other county. 


S.  P. 


7  G.  4.  c.  64. 
$1S.  offence 
b^un  in  one 
county  com- 
pleted in  an- 
other. 

Owner  deliTer- 
ing  his  property 
with  intent  of 
parting  with  it 
absolutely. 


Obtaining  deli- 
very of  a  horse 
soldyon  promise 
to  return  imme^ 
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C.  C.  R.  53.  S  Bos.  Sf  PulL  106.  2  East's  P.  C  5*76.  Rex  v.  %et 
DorcJiester  Sp.Ass.  1802,  cor.  Le  Blanc  J.  MS.  C.CR.  S.P. 

The  indictment  charged  that  the  prisoner  wa»  employed  as  a 
clerk  to  A.f  and  that  by  virtue  of  his  employment,  be  received 
from  B.  on  account  of  his  master  91.  ISs.  9d.  without  skmx^  oj 
tohat  monies  that  sum  toas  made  up^  and  that  he  fraudulently  em- 
bezzled and  secreted  the  same,  omitting  the  word  fJcniou^ ; 
and  80  it  concluded  that  the  jurors  say,  that  he  did  feloniously 
embezzle,  steal,  take,  and  carry,  &c.  Objection  was  made,  that  in 
the  introductory  part  of  the  indictment  it  was  not  alleged  tJut 
he  did  feloniously  embezzle,  &c. ;  and  that  therefore  the  indict- 
ment failed  to  shew  that  he  had  committed  a  felony,  and  tbat 
unless  it  was  so  shewn  in  the  body  of  the  iiidictment,  it  vai  not 
enough  that  it  was  so  alleged  in  the  conclusion  of  it.  TbejudgeS) 
however,  considered  it  to  be  sufficient  that  it  was  stated  in  the 
conclusion,  and  the  indictment  was  holden  good.  R.  v.  Cri^ioh 
cor.  Thomson  B.,  Lancaster  Sum.  Ass.  1803,  and  be/ore  all  i^ 
judges  at  Serjeants*  Inn,  M.  T.  1803,  C.  C  R*  92.  and  atd  per 
Bayley  J.,  SM.8f  S.  655. 

But,  in  order  to  found  a  judgment  upon  the  statute,  the  indict- 
ment must  be  specially  drawn,  so  as  to  bring  the  case  within  it. 
Jones's  case,  Winton  Spring  Ass.  1800,  2  East's  P.  C.  576. 

Where  the  prisoner  received  money  in  the  county  of  Ssiop?  and 
denied  such  receipt  in  the  county  of  Stafford^  it  was  holden  bj 
the  judges  to  be  evidence  to  shew  that  the  original  receipt  was 
with  intent  to  embezzle,  and  that  the  trial  was  properljr  had  "i 
the  county  of  Salop*  Some  of  the  judges  were  of  opinion  tm 
the  offence  was  triable  in  either  county,  as  referaible  to  the 
original  taking  in  the  one,  and  not  accounting,  but  denying  toe 
receipt,  when  called  upon  in  the  other.  Hc^sons  case,  SkreM- 
bury  Lent  Ass.  1803  4"  ^-  T.  1803,  1  East's  P.  C.  Add.  x»»- 
2  Russ.  217.   C.  C.  R.  56. 

And  in  a  case  where  the  prisoner  received  the  money  in  Sam^fi 
and  the  same  day  being  called  upon  to  account  for  it  in  Mtddlau, 
denied  that  he  had  ever  received  it,  there  being  no  evidence  ot 
the  prisoner  having  done  any  act  to  embezzle  in  the  couoty  ot 
Surrey,  the  judges  held  that  he  was  properly  indicted  in  n^ 
county  of  Middlesex.  Taylors  case,  O.  B.  1803,  C.C»R*^ 
8  Boss.  Sf  Pull.  596.  2  Leach,  974.  ,, 

But  by  7  G.  4.  c.  64.  §  12.,  where  a  felony  or  misdemeanor  stau 
be  committed  on  the  boundaries  of  two  or  more  countiest  orwW 
500  yards  of  such  boundary,  or  shall  be  begun  in  one  county  «» 
completed  in  another,  every  such  offence  may  be  tried  in  any  o 
the  said  counties  as  if  it  had  been  actually  and  wholly  comniitte^i 
therein. 

Where  the  owner  delivers  his  property  to  another,  intending  to 
part  with  it  altogether  and  absolutely,  the  taking  and  disposing  o 
It  will  not  amount  to  felony,  although  the  party  receiving  it  in- 
tended to  defraud  the  owner,  and  induced  him  to  part  with  it  ^ 
false  representotion.  2  East's  P.  C.  c.  16.  §102.  p.668.  §1"=^. 
p.  669.  2  Russ.  109.  ^ 

Justin  Harvey  was  indicted  for  horse  stealing ;  and  it  *PP?'|r 
in  evidence  that  the  prisoner  met  the  prosecutor  at  a  fair,witb 
horse,  which  he  had  brought  there  for  the  purpose  of  selling  il ;  >" 
being  known  to  him,  proposed  to  him  to  become  the  porchaser. 


Law.J     JLarceng.  {Taking  by  Fraud,)  483 

Thej  walked  together  in  the  fair  ;  and,  upon  a  view  of  the  horse,  diatdy  and  paj 
the  prosecator  told  the  prisoner  he  should  hate  it  for  8/.;  and  Ibrit;  and 
ealhng  his  servant,  ordered  him  to  deliver  it  to  the  prisoner :  who  riding  off  and 
immediatelj  mounted  the  horse,  telling  the  prosecutor  that  he  »>*«*«"«■»; 
would  return  immediately  and  pay  him ;   the  prosecutor  replied  "^  '  ^^' 
very  toeil;  and  the  prisoner  rode  away  with  the  horse,  and  never 
returned.^- (Toa/tf  J.  ordered  an  acquittal;   for  here  was  a  com* 
plete  contract  of  sale  and  delivery :  the  property  as  well  as  the 
possession  was  entirely  parted  with.    R,  v.  Harvey^  Chdmsford 
Ass.  1787,  cor.  Gtndd  J-,  1  Leach,  467.  2  Easi*s  P.  C.  669. 

So,  also,  where  the  prisoner,  with  a  fraudulent  intent  to  obtain  Taking  goods 
goods,  ordered  a  tradesman  to  send  him  a  piece  of  silk,  to  be  paid  by  purchase 
for  on  delivery ;  and,  upon  the  silk  being  sent  accordingly,  gave  though  giTing 
the  servant  who  brought  it  bills  which  were  mere  fabrications,  ^'^^  ^*"*  ^^ 
and  of  no  value :  it  was  holden  not  to  be  larceny,  on  the  ground  P*y™^^ 
that  the  servant  parted  with  the  property  by  accepting  sucn  pay- 
ment as  was  offered,  though  his  master  aid  not  intend  to  give  the 
prisoner  credit.      Park's  case,  0*B,   Jan.  1794,   2  LfacA,  614* 
2East*s  P.  C.  611. 

The  prisoner  bespoke  a  box  of  goods,  telling  the  tradesman  he  Goods  sold  for 
meant  to  pay  him  ready  money ;   the  box  was  left  at  a  coach-  ready  money, 
office  ready  for  departure  the  diay  following,  and  an  appointment  *"<*  ft»udo- 
vras  made  for  the  payment  of  the  bill  at  a  coffee-house;  the  JjjUljJfu!? 
prisoner  never  went  to  the  coffee-house,  but  had,  in  the  meantime,  ^^^  f^^     °' 
carried  off  the  box  from  the  office  r  Held  to  be  larceny ;  the  jury 
finding,  that  it  was  the  prisoner's  intention,  ab  initio,  to  get  the  goods 
without  payment,  and  convert  them  to  his  own  use.     H*  T.  1828, 
R.  V.  CampbM,  IR.SpM.  179. 

The  prisoner  agreed  for  the  purchase  of  some  oxen  at  a  fair,  Purchase  of 
and  was  to  pay  for  them  at  an  aojoining  inn ;  he  never  appeared  oxen  at  a  fair, 
there*  but  m  the  meantime  took  away  the  beasts  and  sold  them  clandestinely 
again  in  the  fair ;  and  the  custom  was,  to  pay  before  ihey  were  *^"  ^^'^ 
delivered :    Held  to  be  larceny,  the  jury  finding,  that  he  never  ^^^^  '*^' 
rotended   to  pay  for   the  beasts.      E.  T.  1828,   R.  v.  Gilbert, 
1 R.  SfM.  185. 

Where  the  prisoner  agreed  for  the  purchase  of  goods  to  be  Prisoner  allow, 
psud  for  on  delivery,  and  he  was  afterwards  allowed  to  take  them  J^****?^***^ 
from  the  wharf,  on  his  promise  to  pay  for  them  before  they  were  ^'**'"       '^'to 
lodged  in  his  house ;  on  the  way  there,  however,  he  took  them  in   pa/for  them 
another  direction,  and  disposed  of  them.    The  jury  found,  that  he  before  he  placed 
never  meant  to  pay,  but  to  defraud  the  owner.    Held  larceny,  them  in  his 
H.  T.  1830,  R.  V.  Pratt,  IR.SfM.  250.  house. 

The  prisoner  procured  some  chests  of  tea  to  be  delivered  to  Prisoner  ob. 
him  at  a  carrier's  office,  by  falsely  pretending  that  he  was  the  **'n»ng  boxes 
person  to  whom  they  were  addressed.   The  jury  found  that  he  •f"*^^  *  <^- 
knew  they  were  not  his  property,  and  intended  to  steal  them  ;  and  "ting  the^per-* 
held  to  be  larceny,  as  the  carrier's  servant  had  no  authority  to  son  to  whom 
part  with  the  ownership  to  the  prisoner.    E.  T.  1826,  R.  v.  Long*  they  were  ad- 
streeth,  iR.SfM.l  37.  *'"»«d- 

Tlie  prosecutor  having  been  inveigled  by  sharpers  to  bet  with  Property  parted 
them,  and  suffered  by  them  to  win  in  the  first  instance,  was  af\er-  ^'^^  ^  ^^^  • 
wards  stripped  of  a  large  sum,  by  losing  a  bet ;  and  the  whole  ^^  ^"^^  '®**' 
transaction  was  found  by  the  jury  to  have  been  a  preconcerted 
scheme  to  get  the  prosecutor's  money ;  but  it  was  holden  by  the 
judges,  on  case  reserved,  not  to  be  a  felonious  taking,  as  the  pro- 
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secutor  parted  with  the  property  in  his  moneys  under  an  idea  tbat 
it  had  been  fairly  won.     Case  of  Nicholson  ^  Jonesy  and  Chappdy 
O.  B.  1794,  2  Leach,  610.  2  East's  P.  C.  669. 
No  difference  It  makes  no  difference  in  these  cases,  that  the  credit  wu  ob- 

wbere  delifcry  tained  by  fraudulently  using  another's  name,  to  whom,'iD  truth,  the 
^"*"  ^irX  *^^^^'*  ^^  intended  to  be  given,  if  the  delivery  of  the  goods  were 
ta^ed  under  made  by  the  owner,  or  any  other  having  the  disposing  power  for 
iuiother*8  name,  that  purpose.    2  East's  P*  C  672. 

Obtaining  Thus,  where  the  prisoner  went  to  a  tradesman's  house,  and  said 

siWer  on  pre-  she  came  from  a  IMrs.  Cooky  a  neighbour,  who  would  be  much 
tenee  of  sending  obliged  if  he  would  let  her  have  half  a  guinea's  worth  of  silver, 
a  half  guinea  ^^^  ^|^^j  g|,g  would  send  the  half  guinea  presently.  The  prisoner 
chwfmB- no**  obtained  the  silver,  and  never  returned;  and  this  was  holdeniw 
felon>! '  felony.    This  was,  in  truth,  a  loan  of  the  silver,  upon  the  faith  that 

the  amount  would  be  repaid  at  another  time.     It  was  mooej  ob- 
tained on  a  false  pretence ;    and  the  same  determination  has  been 
made  in  similar  cases  at  the  O.  B.     Coleman  s  case^  0.  B»  Jn^i 
1785,  2  East's  P.  C.  672. 
Obtaining  by  The  prisoner  discovered  that  Paul  had  ordered  a  hat  of  Bapt, 

fraud  from  a  ^nd  he  sent  a  boy  to  Beers  for  it  in  PatiTs  name,  and  obtained  it. 
teiJdi^*f^* '""  He  was  indicted  for  stealing  it.  And  one  count  stated  it  to  be 
another  person.   Beer'%  property,  another  PauTs.    It  was  urged  that  he  should 

have  been  indicted  for  obtaining  it  by  false  pretences:  and  oo 

a  case  reserved,  the  judges  held  the  conviction  could  not  be 

supported.     Not  on  the  first  count,  because  Beer  had  parted 

with  the  ownership ;  and  not  on  the  second,  because  Piud  bad 

never  had  possession.     R,  v.  Adams,  Taunton  Sp.  Ass>  181%  ^* 

Chambre  J.    C.  C.  R.  225. 

One  writing  a        James  JVUliam  Atkinson  was  indicted  (M.  T.  1799),  for  stealing 

letter  in  the        two  bank-notes,  the  property  of  fViUiam  Dunn,  against  the  statute. 

nam«  of  another  jj  appeared  that  the  prisoner  sent  one  Dtde  (to  whom  he  wasun- 

f'f^P*'^  known)  with  a  letter  directed  to  Dunn;  bidding  Dale  to  tdl 

mon^  which     -0««»  ^*>»^  ^e  brought  the  letter  from  Mr.  Broad  ;  and  to  bring  the 

he  obtains  by      answer  to  him  (the  prisoner)  in  the  next  street,  where  he  would 

that  fraud,  is      wait  for  him.   Dale  accordingly  carried  to  Dunn  the  letter,  wbicn 

only  guilty  of     ^^8  written  in  the  name  of  Broad,  a  friend  of  Dunns,  soDcitii^ 

misdemeanor,      ^j^^  ^^^  ^f  ^  f^^  ^  ^^^  ^^^^ .  ^^  desiring  that  the  money  m»gW 

be  inclosed  back  in  a  letter  immediately.    Dunn  thereupon  seot 

the  bank-notes  in  question,  inclosed  in  a  letter  directed  to  Broo^ 

and  delivered  the  same  to  Dale,  who  delivered  them  to  the  pn* 

soner,  as  he  was-  first  ordered.    The  letter  turned  out  to  be  a" 

imposition.    It  was  objected  at  the  trial  that  this  was  "<'^^°^J 

because  the  absolute  dominion  of  the  property  was  parted  wJtJ 

by  the  owner,  though  induced  thereto  by  means  of  a  to  ^ 

fraudulent  pretence.     And  on  reference  to  the  judges  *^^^f°[ 

viction,  all  present  held  that  it  was  no  felony ;  on  the  ground  tw 

the  property  was  intended  to  pass  by  the  delivery  of  the  owntf. 

and  that  this  case  came  within  the  stat.  33  i/.  8.  c.  !•  ap"°^ 

false  tokens,  which   particularly  speaks  of  countcHWt  jeij^ 

Atkinson's  case,  O.  B.  Sept.  1799,  cor.  Le  Blanc  J.  MS.  CC^- 

2East'sP.C.&7S.  . 

Prisoner firaudu-       The  prisoner  having  pledged  certain  articles  with  a  Ija^nbroK . 

!«"*!>  «*^^"«      got  them  back  from  his  managing  servant,  by  pretending  to  lea« 

wWdfSrL      "  ^^^'^  P^^^«  «^"«  ^«l"aWe  jewels   though    in  foot,  J^  we« 

ra^vned.  common  stones :  a  case  bemg  reserved,  the  judges  held  toai  w  '■^ 
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servant,  who  had  a  geoeral  authority  from  his  masteri  parted  with 
the  property  and  ownership,  and  not  merely  with  the  possessioni  it 
did  not  amount  to  felony.  Hit.  Termp  1826.  R,  v.  Jackson f 
1  R.S^  M.  119. 

R.  V.  Walsh,  E$q.  M.  P.,  H.  T.  1812,  C.  C.R.  215.  4  Taunt.  R.  ▼.WaWi. 
258.  2  Leachy  1Q54.     IVaUhy  a  stock-broker,  advised  Sir  Thomas  Brok«n»  baok- 
Plumer  to  sell  stock,  which  he  did,  and  the  money  was  paid  unto  ^"u?!'  J******* 
Sir  T>  -P/s  bankers ;   Sir   T.  P.  then  gave   ^.  a  check  on  his  ^^ritlet  depo- 
banker  for  22,500^.,  that  he  might  buy  exchequer  bills  therewith,  sited  with  tliem 
W.  bought  exchequer  bills  to  the  amount  of  6000/.,  and  embezzled  for  security  or 
the  rest  of  the  money.    It  did  not  appear  that  IV.  had  any  intcn-  *"y  "P^cial 
tion  to  embezzle  when  he  advised  Sir  T  P.  to  sell  the  stock,  but  P"?^***' •^ 
afterwards,  foreseeing  that  he  would  give  a  check  to  buy  exchequer  Seoiwinorr"*" 
bills,  he  formed  his  plan  for  embezzling  part.     When  he  got  the 
check,  he  got  the  money  from  the  bankers.     Walsh  was  indicted 
for  stealing,  first,  the  check,  and,  secondly,  part  of  the  money  re* 
ceived  upon  it  at  the  banker's.      And  such  money  was  described, 
first,  as  Sir  T.  P.'s,  and,  secondly,  as  the  banker's.   The  lury  found 
that  he  had  the  design  to  embezzle  when  he  took  the  check  from 
Sir    T.  P«      The  case  was  twice  argued,  and  the  judges  were 
unanimous  that  it  was  no  felony :  first,  because  there  was  no  fraud 
or  contrivance  to  induce  Sir  T.  P.  to  give  the  check  ;  secondly, 
because  it  could  not  be  called  his  goods  and  chattels,  and  was  of 
no  Talue  in  his  hands  ;  thirdly,  because  he  had  never  had  posses- 
sion of  the  money  received  at  the  banker's,  so  that  it  could  not  be 
called  his  money ;   and,  fourthly,  because  the  bankers  were  dis- 
charged of  the  money  on  paying  it  on  the  check,  so  that  they  were 
not  defrauded,  and  it  could  not  be  said  the  money  was  stolen  irora 
them.     No  judgment  was  ever  publicly  pronounced  in  this  case, 
but  the  prisoner  was  liberated. 

Bj  7  &  8  G.  4>.  c.  29.  §  49.  it  is  made  a  misdemeanor,  if  any  7  &  8  G.  4. 
money,  or  security  for  payment  of  money,  shall  be  entrusted  to  c.  29.,  emliez- 
any   banker,  merchant,  broker,   attorney,  or  other  agent,  with   'dement  by 
directions  in  writing  for  the  application  thereof,  and  he  shall,  in  brokoriL  &c 
violation  of  good  faith,  and  contrary  to  the  purpose  so  specified, 
convert  to  his  own  use  or  benefit  such  money,  &c.  or  any  part 
thereof.     See  this  tit.  post. 

A  letter  containing  a  banker's  check  was  sent  by  the  post  to  Letter  contain- 
T.  M.,  but  the  address  to  his  place  of  residence  being  wrong,  it  !"*^  *f^**^^  ^®* 
was  delivered  by  the  postman  to  another  T.  Af.,  who  appropriated  ^j™  ^^n. 
it  to  his  own  use,  though  it  clearly  appeared  that  he  Knew  it  was 
not  intended  for  him.   The  judges  hela  the  conviction  to  be  wrong, 
as  it  did  not  appear  that  the  prisoner  had  any  animus Jurandi  when 
he  first  received  the  letter.  E.  T.  1827,  R^  v.  Macklow,  I  R.  ^  M. 
160. 

If  the  owner  has  not  parted  with  the  property  in  the  goods,  but  Delivery,  where 
only  with  the  possession  of  them,  the  question  of  larceny  still  re-  ^^  ^tw/ATir 
mains  open ;  and  will  depend  upon  the  fact,  whether,  at  the  time  ^£JJy,*but 
of  the  alleged  felonious  taking,  the  owner  had  parted  with  the  pos-  only  wkh  the 
session  of  the  goods  in  such  a  manner,  and  to  such  an  extent,  as  to  potgettion  of  the 
exclude  the  idea  of  trespass.    For  if  the  owner  of  the  goods  parted  g^^ds. 
with  the  possession  of  them  without  fraud  practised  by  the  taker, 
and  iff  afler  tlie  owner  had  so  parted  with  the  possession  of  them, 
nothing  was  done  to  determine  the  privity  of  contract  under  which 
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the  taker  had  the  possession  of  them  delivered  to  him,  no  trespass, 
and  therefore  no  larcenyi  can  be  committed  by  their  conferaoo. 
2  Russ.  lis. 

Sharpless  and  Greatrix  were  convicted  of  stealing  six  pair  of 
silk  stockings  of  Ovoen  Hudson  ;  on  which  a  case  was  reserved  for 
the  consideration  of  the  judges ;  which  stated  that  Greatrix,  in  the 
character  of  servant  to  SharplesSfhtid  left  a  note  at  //uirons  shop, 
who  was  a  hosier,  desiring  that  he  would  send  an  assortment  of 
silk  stockings  to  his  master's  lodgings,  at  the  Red  Lamp,  in  Queen 
Square*  The  hosier  having  taken  them  according  to  direction, 
Greatrix  opened  the  door  to  him,  and  introduced  him  into  a 
parlour,  where  Sharpless  was  sitting  in  a  dressing-gown,  bis  hair 
just  dressed,  and  an  unusual  quantity  of  powder  over  bis  face. 
Having  looked  at  some  of  the  stockings,  and  asked  the  price,  whidi 
he  was  told  was  14<«.  a  pair,  he  desired  Mr.  Hudson  to  fetch  some 
silk  pieces  for  breeches^  and  some  black  silk  stockings  with  French 
clocks.  Hudson  hung  the  six  pair  of  stockings,  iimich  Skar^ess 
had  looked  out,  on  the  back  of  the  chair,  and  went  home  for  the 
other  goods ;  but  no  positive  agreement  had  taken  place  respectins 
the  stockings.  During  Hudson* b  absence,  the  prisoners  decamped 
with  the  goods,  which  were  proved  to  have  been  afterwards  pawned 
by  one  of  them.  The  iudges  were  of  opinion  that  the  conviction 
was  right ;  for  the  whole  of  the  prisoners'  conduct  manifested  a 
preconceived  design  to  obtain  a  tortious  possession  of  the  proper^: 
and  the  verdict  of  the  jury  imported,  that  in  their  belief  toe  evil  in- 
tention preceded  the  possession  of  the  goods  by  th^m.  But  that, 
even  independent  of  that,  there  did  not  appear  a  sufficient  delivery 
to  change  the  property.  R.  v.  Sharpless  ^  Greatrixy  0,  B.  Mai/i 
1772,  cor.  Gould  J.    2  Easfs  P.  C.  675.    1  Leach,  92. 

Prisoner  was  indicted  for  stealing  two  cream  jugs,  the  property 
of  A.f  a  silversmith  :  it  appeared  that  prisoner  had  been  the  servant 
of  a  customer  of  A.%  but  was  so  no  longer  ;  he  came,  howerer, 
to  A.y  as  if  he  had  been  still  in  the  service,  saying  that  bis  master 
wanted  a  cream  jug,  and  desired  it  might  be  put  down  to  his 
account ;  A,  sent  two  jugs,  that  the  master  might  take  which  he 
liked  best,  and  the  prisoner  made  away  with  both;  and  per 
Bauleu  J.,  as  A.  had  parted  with  the  possession  onlj,  and  not 
with  the  right  of  property,  it  was  larceny;  but  if  he  had  sent  one 
jus  onlv  in  execution  of  the  pretended  order,  it  would  have  been 
otherwise.  Cor.  Bauleu  J.  Sp.  Ass.  Nexjocaslle,  1826,  iJ.  v-^*' 
veriporty  ArchbolcCs  PeeVs  Acts,  S^c.  p.  4w 

Where  the  owner  of  goods  sent  them  by  his  servant  to  be  carried 
to  the  house  of  A.9  and  the  prisoner,  meeting  him  in  the  stre^> 
fraudulently  procured  the  delivery  of  them  to  himself,  by  pretend- 
ing to  be  A.9  it  was  holden  to  be  larceny.  Wilkinis  case,  0*  ^* 
1789,  1  Leach,  520.  2  East*s  P.  C.  673. 

Obtaining  possession  from  a  person  who  has  the  charge  of  goods? 
by  pretending  to  be  the  servant  of  a  person  who  has  bought  theO) 
is  felony. 

Robert  Hench  was  indicted  for  stealing  a  chest  and  59  P^"°^ 
weight  of  tea,  which  in  one  count  of  the  indictment  were  staled 
as  the  property  of  James  Layton  and  fViUiam  James  Thon^ »' 
and  in  another  count,  as  the  property  of  the  East  India  Coi»p^3' 
The  fecU  were,  that  Messrs.  JLayton  &  Co.,  who  were  tea  brokers, 
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had  purchased,  the  chest  of  tea  in  question,  No.  7100,  at  the  East  ^^  purchased 
India  House^  but  had  not  taken  it  away,  when  the  prisoner,  who  ^''^™* 
was  no  way  employed  by  them,  went  thither,  and  going  up  to  the 
place  where  the  request  papers  were  kept,  selected  one  of  them, 
and  then  proceeded  with  the  paper  in  his  hand,  as  if  to  look  for  a 
chest  of  tea  corresponding  with  the  number  on  the  paper.  The 
servant  in  the  India  Houses  who  had  the  care  of  the  request 
papers,  seeing  him  so  engaged,  went  up  to  him,  took  the  paper 
which  was  in  his  hand,  and  seeing  the  number  7100  upon  it, 
pointed  to  a  chest  with  a  corresponding  number,  and  said  that  was 
the  chest  he  wanted ;  and  then  returned  the  paper  to  him,  in  order 
that  he  might  go  to  the  permit  office,  from  whence  he  shortly 
afterwards  returned  with  a  permit  to  the  India  House,  where  the 
same  servant  who  had  the  care  of  th6  request  papers  received  the 
permit  from  him,  and  asked  him  whose  partner  he  was?  and  upon 
his  answering  *^  Noton*s,*'  returned  the  permit  to  him  again,  and 
entered  the  name  of  Noton  in  the  book.  The  prisoner  then  took 
away  the  chest  of  tea.  Upon  this  evidence,  the  jury  found  the 
prisoner  guilty ;  when  an  objection  was  taken  by  his  counsel, 
tiiat  as  the  possession  of  the  property  was  obtained  by  a  regular 
request  note  and  permit,  the  offence  could  only  be  considered  as  a 
misdemeanor;  and  the  court  reserved  the  point  for  the  consider- 
ation of  the  judges,  who  {HiL  T.  1811)  were  clearly  of  opinion 
that  the  offence  amounted  to  felony.  Hencfis  case,  O.  B.  Oct, 
1810y  cor.  Sir  «/.  Sylvester^  Bart.  Recorder,  2  Russ.  120.  C.  C  R. 
163- 

R.  V.  Aickle,  O.  B.  1784,   2  East's  P.  C.  675.     1  Leach,  294.   BUI  delivered 
2  Russ.  120.     The  prisoner  agreed  with  the  prosecutor  to  dis-  toP""®"^^j 
count  a  bill  of  exchange  for  him,  and  the  bill  was  delivered  into  p^^""/ de- 
the  prisoner's  hands.     The  prisoner  then  said,  that  if  the  prose-  camping  with 
cut  or  would  come  to  his  lodgings,  he  would  give  him  the  cash,  it 
The  prosecutor  did  not  go  himself,  but  sent  his  clerk,  whom  he  de- 
sired not  to  lose  sight  of  the  prisoner  till  he  had  got  the  money. 
The  prisoner  contrived  to  get  away  from  the  clerk  with  the  bill, 
and  without  paying  the  money.     This  was  holden  to  be  larceny ; 
the  jury  finding  a  preconcerted  design  by  the  prisoner  to  get  the 
bill  into  his  possession  with  intent  to  steal  it. 

It  should  be  observed,  that  in  this  case  the  prosecutor  never 
gave  the  prisoner  credit  for  the  property  of  the  bill,  and  therefore 
did  not  part  with  the  legal  possession. 

Where  money  or  other  property  is  parted  with  for  the  perform- 
ance  of  a  certain  engagement,  and  the  party,  instead  of  complying 
with  such  engagement,  converts  the  same  to  his  own  use,  he  is 
guilty  of  felony. 

R.  V.  Oliver.    The  prisoner  was  indicted  for  stealing  35/.,  the  I^isoner  mak- 
property  of  William  Smith.    The  prosecutor  had  entrusted  the  ing  away  with 
prisoner  with  notes  to  the  amount  of  ^&i.,  to  procure  him  gold  in  "o**«  delivered 
lieu  thereof;  but  having  got  possession  of  the  notes,  he  went  away  *^^"*  *^  "" 
with  them,  and  did  not  return  with  the  gold  as  he  promised  to  do.  go^f*  ^' 
Wood  B.  held,  that  the  prosecutor  having  parted  with  his  notes 
upon  the  faith  of  his  having  gold  and  silver  in  return,  and  the 
prisoner  not  having  complied  with  the  trust  reposed  in  him,  he 
was  guilty  of  felony,  if  the  jury  believed  that  the  intention  of  the 
prisoner  was  to  take  away  the  notes,  and  never  to  return  with  the 
gold.     The  learned  judge  further  said,  that  a  parting  with  the 

r  F  3 


438 


Money  taken 
under  pretence 
of  being  lost  at 
cards. 


Several  present 
and  acting  in 
concert,  all 
guilty  of  the 
larceny. 

Money  taken 
nrhich  was  pro- 
duced on  ac- 
count of  a  bet 


By  way  of 
pledge  or  secu- 
rity. 

Pretending  to 
find  a  jewel,  in 
which  the  prose- 
cutor as  present 
at  the  time  was 
to  share,  and 
inducing  him  to 
take  chiurge  of 
it,  and  to  depo- 
sit with  the 
iinder  his  watch 
&c.  until  the 
latter  should  re- 
deem the  jewel 
by  paying  a  cer- 
tain sum  of 
money ;  and 
this  done  with 


jLeLTCCnU  {Delivert/ fraudulently  obt.)  [Criminal 

property  in  goods  could  onlv  be  effected  by  contract,  wbidi 
required  the  assent  of  two  minds,  but  that  in  this  case  there  was 
not  the  assent  of  the  mind,  either  of  the  prosecutor  or  of  the 
prisoner ;  the  prosecutor  only  meaning  to  part  with  his  notes  on 
the  faith  of  having  the  gold  in  return,  and  the  prisoner  never 
meaning  to  barter,  but  to  steal.  Nortkumb*  Sum,  Ass.  1811, 
cor.  Wood  B.  MS.  S.  C.  cited  3y  Gumey  arguendo,  WdA*t  case^ 
4  Taunt.  S?*.  ^  Leach,  1072. 

So  where  it  appeared  that  the  prisoners  decoyed  the  prosecator 
into  a  public  house,  and  there  introduced  the  play  of  cutting  cards, 
and  that  one  of  them  prevailed  upon  the  prosecutor  (who  did  not 
play  on  his  own  account)  to  cut  the  cards  for  him,  and  theoi 
under  pretence  that  the  prosecutor  had  cut  the  cards  for  hinijelf 
and  had  lost,  another  of  them  swept  his  money  off  the  table  ud 
went  away  with  it :  it  was  considered  to  be  one  of  those  cases 
which  should  be  lefl  to  the  jury  to  determine  quo  animo  the  money 
was  obtained,  and  which  would  be  felony,  in  case  they  should  fiod 
that  the  money  was  obtained  upon  a  preconcerted  plan  to  steal  it 
R.  V.  Horner  and  others,  1  Leach,  270.  Cald.  295. 

If  several  persons  act  in  concert  to  steal  a  man's  goods,  and  he 
is  induced  by  fraud  to  trust  one  of  them  in  presence  of  the  others 
with  the  possession,  and  another  of  them  entices  him  away,  so 
that  the  man  who  has  his  goods  may  carry  them  off,  all  are  guiitj 
of  felony.    Tlie  receipt  by  one  is  a  felonious  taking  by  a)). 

Standley,  Jones,  and  JPe&^/er  conspired  to  get  some,  money  fron 
McLaughlin.  They  pretended  he  could  not  produce  100/.:  he 
produced  that  sum  in  notes :  J.  took  them  to  count ;  handed 
them  to  S.,  and  S.  and  W.  pretended  to  gamble  for  them.  I 
beckoned  M^L.  out  of  the  room,  and  S.  and  JV.  immediatelj 
decamped  with  the  money ;  and  all  three  afterwards  shared  it. 
On  case  reserved,  the  judses  were  unanimous  that  this  was  larceny 
in  all  three.  R.y.  Stanley  and  others,  PTartoick  LeHl  AssASlSj 
cor.  N.  G.  Clarke,  Esq.  K.  C.  and  before  the  Judges,  E.  T.  1816, 
C.  C.  R.  305. 

If  credit  be  given  for  property  for  ever  so  short  a  time,  no  felony 
can  be  committed  in  converting  it.    2  East*s  P:  C.  677i  678. 

So,  where  the  delivery  is  by  way  of  pledge  or  security,  the  pro- 
perty in  the  thing  pledged  remains  in  the  owner,  and  therefwe 
larceny  may  be  committed  of  it,  if  such  delivery  were  obtained 
fraudulently  and  with  intent  to  steal. 

John  Patch  was  indicted  for  stealing  a  silver  watch,  gold  sesit 
&c.  and  7*.,  the  property  of  J.  Bumstead.  The  prisoner  and  t%^ 
others  joined  Bumstead  in  a  street  in  London,  and  after  walking  a 
little  way  with  him,  one  of  them  stooped  down  and  picked  up  a 
purse,  which  contained  a  ring,  and  a  receipt  for  \^%,  purporting 
to  be  the  receipt  of  a  jeweller  for  a  rich  brilliant  diamond  nng. 
The  prisoner  proposed  that  they  should  go  into  a  public  bo*^' 
which  they  accordingly  did,  to  consider  in  what  manner  tbe  pnje 
should  be  divided  amonest  them.  After  various  proposals^  "^^ 
prisoner  at  length  asked  the  prosecutor  if  it  would  be  agreeable  to 
nim  to  take  the  ring  into  his  own  possession,  and  to  deposit  his 
money  and  watch,  which  he  had  be/ore  interrogated  him  about'  85 
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men  returned  the  watch  and  money  and  70/*,  he  would  re-deliver  intent  to  stral 

to  them  the  purse  and  the  ring.     Tlie  prosecutor  accordingly  laid  ^«  watch,  &c. : 

the  watch  and  money  mentioned  in  the  indictment  on  the  .table,  ^^^  l*rceny. 

and  received  the  ring.     The  prisoner  beckoned  the  prosecutor 

out  of  the  room,  upon  pretence  of  speaking  to  him  in  private,  and 

in  the  mean  time  the  other  two  men  went  off  with  the  property. 

Their  abrupt  departure  alarmed  the  prosecutor,  but  the  prisoner 

told  him  not  to  be  uneasy,  for  he  knew  the  two  men  very  well, 

and  would  take  care  that  he  should  have  his  watch  and  money 

a^ain;    and  when  the  prisoner  was  apprehended  he  wanted  to 

make  it  up.     The  ring  was  valued  at  10^.    It  was  objected  that 

this  amounted  only  to  a  fraud.    But  the  court,  upon  the  authority 

of  I^ear's  case  (ittfra)  referred  it  to  the  jury  to  consider,  whether 

tiie  whole  transaction  were  not  a  preconcerted  scheme,  feloniously 

to   obtain  the  prosecutor's  property  ?     And  Gould  J.,  who  tried 

the  prisoner,  ]et\  it  to  the  jury,  whether  the  prisoner  and  the 

other  two  men  were  not  all  in  concert  together  to  procure  by  such 

a    pretext  any  man*s  property  whom  they  might  meet,  and  to 

embezzle  it;   which  in  plain  words  was  to  steal  it?     The  jury 

found  the  prisoner  guilty,  and  he  was  sent  to  the  Thames  for 

three  years.    Patch's  case^  O.B.  Feb.  1182,  2  East's  P.C.  678. 

1  I^eachj  238. 

The  principle  of  this  case  has  been  subsequently  lecognised  in 
the  cases  of  Rex  v.  Humphrey  Moore^  I  Leach,  314.  2  East's 
P,  C  679.  reserved  by  Mr.  Serjeant  Adair,  recorder,  at  the  O.  B. 
Apr.Sess,  1784,  and  Rex  v.  John  Watson,  2  Leach,  640.  2  East's 
J*.  C-  660,  reserved  by  Perry nl^.  at  the  O.B.  December  Sess.  1794, 
for  the  opinion  of  the  judges;  and  both  prisoners  were  sentenced 
to  traoaportation  for  seven  years. 

R.Y.  Robson,  Gill,  Fewster,  and  Nicholson,  E.  T.  1820.     The  If  there  be  a 

prisoners  were  convicted  before  Bayley  J.  at  the  Lent  assizes  at  plan  to  cheat  a 

XevscasUe-upon'Tyne,  1820,  of  steahng,  from  the  person  of  «/oA/i  man  of  hi«  pro. 

-  —       -  P*rty  under 


prisoners.    After  a  little  time,  G.,  who  pretended  to  be  flush  of  tion  only,  to 


money,  began  to  play  with  F.  at  guessing  at  a  halfpenny  which  d<^P<>slt  as  a 
F.  hid  under  a  pewter  pot :  G.  was  to  guess  three  times  right  out  "^     %^*  °^ 
of  four.     After  losing  twice,  G.  offered  a  wager  of  a  pound  that  rates,  the  taking 
none  of  them  could  produce  10/.    F.  took  the  bet,  and  advised  Y.  by  such  confe- 
to  do  the  same :  he  had  not  money  enough  about  him,  but  went  derate  is  felo- 
and  borrowed  20  guinea  notes  of  a  friend ;  and  then  it  was  con-  nious. 
ceded  he  had  won.     G.  then  offered  F.  to  bet  him  100/.,  or  50/., 
or  any  other  sum,  that  he  guessed  the  halfpenny  right  three  times 
out  of  four ;  and  jP.  betted  him  40/.  G.  guessed  wrong  once  out  of 
the  four  times,  and  then  went  out.    In  his  absence,  F.  advised  Y. 
to  go  halves  in  the  bet,  as  he  was  sure  to  win ;  and  after  some 
persuasion  he  consented ;  and  on  G.'s  return  he  handed  his  20 
notes  to  G.>  who  passed  them  on  to  R,,  who  was  to  be  stake- 
holder.    G.  then  pretended  to  guess  the  remaining  three  times, 
and  being  right  in  each,  R.  gave  him  the  stake,  and  he  went  away. 
Bayky  J.  told  the  jury,  that  if  they  thought,  when  G.  took  the 
notes  from  Y.  and  passed  them  to  R.,  there  was  a  plan  and  con- 
cert between  the  prisoners  that  Y.  should  never  have  his  notes 
back,  but  that  they  should  keep  them  for  themselves,  under  the 
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Taking  goods 
by  delivery  of 
owner,  posses- 
sion being  ob- 
tained with  a 
felonious  in- 
tent. 


Hiring  a  horse 
on  pretence  of 
taking  a  jour- 
ney,  but  in 
truth  with  in* 
tent  to  steal  it, 
and  evidencing 
such  felonious 
intent  by  imme- 
diately selling 
the  horse  as 
soon  as  the 
party  obtained 
possession  of  it, 
is  lirceny. 
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false  colour  and  pretence  that  G*  won  his  bet,  be  thought  it  t 
felonious  taking,  and  a  felonious  taking  by  all*  The  jarj  wee  af 
that  opinion ;  and  on  case  reserved,  (East.  T.  1820,)  the  jadges 
(ten)  held  the  conviction  right ;  because  at  the  time  of  the  taking, 
the  prosecutor  parted  with  the  possession  only.    C.  C.  A.  41S. 

N.  B.  R.Y.  Nich<dson  and  othersy  2  East's  P.  C.  669.  ffn^,43S. 
was  referred  to :  but  that  case  is  distinguishable  from  the  abore, 
the  property  having  been  parted  with  by  the  prosecutor:  here  the 
prosecutor  parted  with  the  possession  only^  and  not  the  propeH\j, 

It  is  peculiarly  the  province  of  the  jury  to  determine  with  what 
intent  any  act  is  done ;  and  therefore,  though  in  general  he  who 
has  a  possession  of  any  thing  on  delivery  by  the  owner  caonot 
commit  felony  thereof;  yet  that  must  be  understood,  first,  where 
the  possession  is  absolutely  changed  bv  the  delivery,  which  h« 
before  been  considered ;  and  next,  which  is  the  present  object  of 
inquiry,  whether  such  possession  is  not  obtained  by  fraud,  sod  with 
a  felonious  intent.  For  if,  under  all  the  circumstances  of  tbecaie, 
it  be  found  that  a  party  has  taken  goods  from  the  owner,  thoi^ 
by  his  delivery,  with  an  intent  to  steal  them,  such  taking  smouots 
to  felony.     2  East's  P.  C.  685. 

This  principle  is  illustrated  by  the  following  cases. 

John  Pear  was  indicted  for  stealing  a  black  mare,  the  propertj 
of  Samuel  Finch,    On  the  2d  Juh  1779,  the  prisoner  hired  the 
mare  of  Finchf  who  lived  in  London,  for  that  day,  in  order  to  go 
to  Sutton  in  Surrey^  and  told  him  that  he  should  return  at  eight 
o'clock  the  same  evening.    Finch^  before  he  let  the  prisoner  the 
mare,  inquired  of  him  where  he  lived,  and  whether  be  were  i 
housekeeper  ?  to  which  he  answered,  that  he  lived  at  No.  25.  in 
King'Streetf  and  was  only  a  lodger.     The  prisoner  not  returning} 
as  he  had  promised,  the  prosecutor  went  the  next  day  to  inquire 
for  him  according  to  the  direction  he  had  given  ;  but  no  such  per- 
son was  to  be  found*     It  turned  out  that  the  prisoner  had,  in  the 
afternoon  of  the  same  2d  of  «/u/^,  sold  the  mare  in  SmiikjM.  In 
summing  up  this  evidence  to  the  jury,  Mr.  Justice  Ashhurst,  vbo 
tried  the  prisoner,  told  them,  that  if  they  were  of  opinion  that  the 
prisoner  hired  the  mare  with  an  intent  of  taking  the  joumev  mei^- 
tioned,  and  afterwards  changed  that  intention,  then,  as  she  was 
sold  whilst  the  privity  of  contract  subsisted,  they  ought  to  acquit 
the  prisoner.    But  if  they  were  of  opinion  that  the  journey  was  i 
mere  pretence  to  get  the  mare  into  his  possession,  and  that  he 
hired  her  with  an  Intention  of  stealing  her,  they  ought  to  find  hio 
guilty ;  and  he  would  save  the  point  for  the  opinion  of  the  judges. 
The  jury  found  the  prisoner  guilty.     This  case  was  very  solemnly 
discussed  at  Ld.  C.  J.  De  Greys  house  on  4th  Feb,  1780,  snd  oo 
the  22d  of  the  same  month,  Mr.  B.  Perryn  delivered  the  opinion 
of  the  judges  at  the  O.B.  at  considerable  length ;  a  ver^  copioi» 
and  accurate  report  of  which  is  given  by  Mr.  East,  in  the  ^ 
vol.  of  his  Treatise  of  the  P.  C,  p.  685.    A  m^ority  of  the  judges 
held,  that  the  obtaining  possession  of  the  mare,  and  afterwar^ 
disposing  of  her  in  the  manner  stated,  was,  in  the  constniction  of 
the  law,  such  a  taking  as  would  have  made  the  prisoner  liable  to 
an  action  of  trespass  at  the  suit  of  the  owner,  if  he  had  not 
intended  to  steal  her ;  for  she  was  delivered  to  the  prisoner  for  a 
special  purpose  only,  vw.,  to  go  to  Sutton,  which  he  ncfcr  in- 
tended to  do,  but  immediately  sold  her:  that  in  this  light  the  case 
would  be  similar  to  what  was  laid  down  by  Littleton^  klU^^ 
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nys,  *'  If  I  lend  to  one  my  sheep  to  dang  his  land,  or  my  oxen  to 
floogh  the  landi  and  he  killeth  my  cattle,  I  may  have  trespass, 
notwithstanding  the  lending :"  that  in  the  present  case  the  original 
intention  of  the  prisoner  in  hiring  the  horse  had  been  properly 
left  to  the  jury,  and  as  they  had  found  that  it  was  felonious,  the 
parting  with  the  possession  had  not  changed  the  nature  of  the 
property,  and  that  the  prisoner  was  therefore  guilty  of  felony,  (a) 
Pears  case,  O. B.  Sept.  1779,  2 East's  P.  C.  685.    2  Leach,  2\% 

George  Charlewood  was  indicted  at  the  O.  B^  Feb,  Sess.  1786f   Obtaining  s 
before  Gould  J.  and  Perryn  B.,  for  stealing  a  gelding  of  John  hone  by  pre- 
HoHsemau.    The  prosecutor  was  a  livery-stable  keeper  in  CVoum  tending  tbatMt- 
Streeiy  Si.  Anns,  Soho s  and,  on  the  4fth  October  1785,  was  applied  ^J^J^JJ**^. 
to  by  tbe  prisoner,  a  post-boy,  for  a  horse,  in  the  name  of  a  ]^^  ^o  to  ^!^ 
Mr.  Eltf:  saying  that  there  was  a  chaise  going  to  Bamet,  and  that  but  in  truth  ' 
Mr.  Ely  wanted  a  horse  for  his  servant  to  accompany  the  chaise  with  intent  to 
and  reiom  with  it.     The  horse  was  accordingly  delivered  to  the  '^^^^  >^  >  *nd 
prisoner  by  the  prosecutor's  servant,  about  nine  o'clock  in  the  ?^?2ki**th^" 
morning.     The  prisoner  mounted  him,  and  on  going  out  of  the  h^ne  elsewhere 
yard,  said  he  was  going  no  further  than  i?ame/.     He  accordingly  md selling  him, 
proceeded  towards  Tottenham  Court  Road,  which  led  to  Bamet,  held  larceny. 
and  also,  though  in  some  degree  circuitously,  to  Mr.  Elyh  house. 
Between  three  and  four  o'clock  in  the  aflernoon  of  the  same  day 
the  prisoner  sold  the  horse  in  Goodman' i  Fields  for  a  guinea  and  a 
balf,  including  the  bridle  and  saddle.   The  horse  was  much  injured, 
and  appeared  to  have  been  rode  very  hard.    The  purchaser  almost 
ioimediately  sold  his  bargain  for  2/.  IBs.    The  court  observed  to 
the  jury,  that  the  judges  in  Pears  case,  under  similar  circumstances 
urith  the  present,  had  determined  that  if  the  jury  were  satisfied, 
under  all  the  circumstances,  that  a  person  at  the  time  he  obtained 
another's  property  meant  to  convert  it  to  his  own  use,  it  was 
felony.     That  there  was  a  distinction,  however,  to  be  observed  in 
this  case,  though  it  was  so  nice  that  it  might  not  be  obvious  to 
common  understandings :  for  that  if  they  thought  that  the  prisoner, 
at  the  time  he  hired  the  horse  for  the  purpose  of  going  to  Barnet, 
really  intended  to  go  there,  but  finding  himself  in  possession  of 
tbe  horse,  afterwards  determined  to  convert  it  to  his  own  use, 
instead  of  proceeding  to  the  place  to  which  the  horse  was  hired 
to  go,  it  would  not  amount  to  a  felonious  taking.     That  there  was 
yet  another  point  for  their  consideration  ;  for  although  the  prisoner 
really  went  to  Bamet,  yet  being  obliged  by  the  contract  to  re- 
deliver the  horse  to  the  owner  upon  his  return  to  London  ;  if  they 
thought  he  performed  the  journey  and  returned  to  London  (b), 

[a)  On  tbe  debate  in  this  case,  Ashkurst  J.  said,  'Wherever  there  is  a  real  and 
hvma  fdt  contract  and  a  delivery,  and  afterwards  the  goods  are  converted  to  the 
party's  own  use,  that  is  not  felony.  But  if  there  be  no  real  and  bond  fide  contract, 
if  the  understanding  of  the  parties  be  not  the  same,  the  contract  is  a  mere  pretence, 
and  the  taking  is  a  taking  with  intent  to  commit  felony.     2  EtuCi  P.  C  688. 

And  per  Eyre  B.,  where  goods  are  delivered  upon  a  false  tokens  and  the 
owner  meant  to  part  with  tbe  property  absolutely,  and  never  expected  to  have  the 
goods  rctomed  again,  it  might  be  difficult  to  reach  the  case  otherwise  than  through 
tbe  statotes  H»  8.  and  G.  2.  AUUrt  where  be  parted  with  the  possession  only  ; 
for  there,  if  the  possession  were  obtained  by  fraud,  and  not  taken  according  to  the 
agreement,  it  was  on  the  whole  a  taking  against  the  will  of  the  owner,  apd  if  done 

animafmtfndL,  was  a  felony.     S  EasCi  P.  C,  689. 
(6)  attueref    For  part  4>f  the  contract  was  to  return  the  hor$e  to  the  owner  in 

Lmdam;  and»  therefore,  the  contract,  if  genuine  and  valid  in  the  first  instance  on 

the  pot  of  lb*  prisoner,  would  subsist  a^r  his  mere  return  to  London, 
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and  after  such  return,  instead  of  delivering  it  to  the  owner,  cod- 
verted  it  to  his  own  use,  he  was  thereby  guilty  of  felony ;  for  the 
end  and  purpose  of  hiring  the  horse  would  be  Uien  over.  The  jurr 
found  the  prisoner  guilty  on  the  first  point,  that  at  the  time  hie 
hired  the  horse  he  intended  to  steal  it :  and  he  was  afterwards 
executed.  Rex  v.  Charletooodf  1  Leach^  409.  iSesi.  P.  No.  2Q0. 
2  East's  P.  C.  689. 
One  obtains  Major  Setnple  was  indicted  for  larceny  of  a  post*chaise ;  and  the 

possession  of  a    following  facts  appeared.      The  prosecutor,  Mr.  Lycdty  was  a 
chaise  under       coachmaker,  who  let  out  carriages  to  hire.     The  prisoner  vas 
pretence  of         q^  gentleman  who  lodged  in  the  neighbourhood^  and  bad  before 
three^weelw  or     ^^^^^  *  carriage  of  the  prosecutor,  ft)r  which  he  had  paid.   On 
a  month,  sug-     ^^^^  ^*^  ^^  September^  1785,  the  prisoner,  who  then  passled  by  the 
gesting  his  in-     name  of  Major  Harold^  hired  the  chaise  in  question  of  the  p^os^ 
tention  to  go  on  cutor,  saying  that  he  should  want  it  for  three  weeks  or  a  month, 
a  tour,  and  lie     ^  jjg  ^gg  going  a  tour  round  the  north  ;  and  it  was  agreed  that 
and*Unot^^*  **'    he  should  pay  at  the  rate  of  5s.  a-day  during  that  time;  and  a 
heard  of  for  a     P"ce  of  50  guineas  was  talked  about  in  case  he  should  deter- 
year  afterwards,  mine  to  purchase  it  on  his  return  to  London^  which  was  suggested 
when  he  is  ap-    by  the  prisoner;  but  no  agreement  took  place  on  the  subject  of 
prehended:  and  jjie  purchase.    In  a  few  days  afterwards  the  prisoner  took  iIk 
then  he  givcs^     chaise  from  Mr.  LyceWs  with  his  own  horses  ;  and  it  was  in  e?i- 
Uie  chaise :         dence  that  he  was  driven  in  it  from  London  to  an  inn  at  Uslfrid§c. 
Held  evidence    where  he  ordered  a  pair  of  horses,  and  went  from  thence  to 
from  whence      Bulstrodcj  and  returned  to  the  same  inn,  where  he  tooii  fresh 
tlie  jury  may      horses ;  but  where  he  went  with  the  chaise  afterwards  did  not 
orMnair  took    ^PP®*^*"'     ^o  tidings  were  obtained  of  him  till  a  year  afterirards, 
it"uiider^he°      when  he  was  apprehended  on  another  charge.    It  was  attempted 
pretence  of  a      to  distinguish  this  from  Pear*s  case  and  Aickles  case,  mmaud 
hiring  with  in-    as  in  those  cases  the  parties  had  never  obtained  the  legal  posses- 
tent  to  steal  it.    gion  of  the  property  delivered  to  them  :  but  that  in  the  prcjent 

case  the  prisoner  had  obtained  the  chaise  upon  a  contract,  vhidi 
it  was  not  proved  that  he  had  broken;  for  the  chaise  was  hired 
generally  for  three  weeks  or  a  month,  and  not  to  go  to  any 
certain  place :  for  the  mere  understanding  that  it  was  for  the 
purpose  of  making  a  tour  round  the  north  made  no  part  of  the 
contract.  During  that  time,  therefore,  he  had  a  complete  doffiinioo 
over  it^  and  the  legal  possession ;  and  therefore  a  tortious  con- 
version pending  the  contract  would  not  be  felony.  Besides,  there 
was  no  evidence  of  a  tortious  conversion ;  for  non  comsUH  that  the 
prisoner  had  disposed  of  the  chaise.  The  court,  however,  said) 
that  it  was  now  settled  that  the  question  of  intention  was  for 
the  consideration  of  the  jury;  and  that  in  the  present  casCi " 
they  should  be  of  opinion  that  the  original  taking  of  the  chaise 
was  with  a  felonious  intent  to  steal  it,  and  the  hiring  a  mere  pre- 
tence to  enable  him  to  effectuate  that  design,  without  aojintf^* 
tion  to  restore  or  pay  for  it,  it  would  fall  precisely  within  tfte 
principle  of  Pears  case,  and  tlie  other  decisions  which  had  been 
made ;  and  the  taking  would  amount  to  felony.  For  if  the  ovp^ 
only  intended  to  give  the  prisoner  a  qualified  use  of  the  ch^? 
and  the  prisoner  had  no  intention  to  make  use  of  that  quaJiueo 
possession,  but  to  convert  it  to  his  own  use,  he  did  not  taieit 
upon  the  contract,  and  therefore  did  not  obtain  the  lawfii!  posses- 
sion of  it ;  but  if  there  were  a  bonafde  hiring,  and  a  real  inienln>i| 
of  returning  it  at  that  time,  the  subsequent  conversion  of  it  co^d 
not  be  felony ;  for  by  such  contract  and  delivery  the  prisoner 
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would  have  acquired  the  lawful  possession  of  the  chaise ;  in  which  Major  Semple*s 

case  his  subsequent  abuse  of  that  trust  would  not  be  felony.    That,  <:^^'* 

as  to  there  being  no  proof  of  actual  conversion  in  this  case,  it  was 

not  necessary ;  but  the  jury  must  judge  of  it  from  the  circum- 

stances.     If  the  prisoner  had  staid  out  six  weeks,  or  two  months, 

and  on  his  return  had  offered  to  restore  the  chaise  to  the  owner, 

or  to  pay  him  for  it,  such  a  conduct  would  have  been  evidence 

of  an  honest  intention  at  the  time  of  the  hiring :  but  there  was 

no  account  given  of  it,  even  up  to  that  moment :  that  therefore 

raised  a  presumption  against  the  prisoner  which  it  was  incumbent 

on  him  to  repel ;  and  if  he  could  not,  the  jury  would  have  to 

consider  from  all  the  facts  in  proof,  whether  the  taking  were 

with  a  felonious  intent  or  not.     If  it  were,  the  case  fell  directly 

within  the  principle  which  governed  that  of  Pear*s,  from  which  it 

could  not  be  distinguished.     A  case  was  also  then  mentioned  as 

having  been  determined  very  lately  by  the  judges,  where  a  man 

ordered  a  pair  of  candlesticks  from  a  silversmith  to  be  sent  to 

his  lodgings,  whither  they  were  sent  accordingly,  with  a  bill  of 

parcels,  by  a  servant ;  and  the  prisoner,  contriving  to  send  the 

servant  back  under  some  pretence,  kept  the  goods  (a) :  and  that 

was  ruled  to  be  felony ;  although  they  were  delivered  with  the  bill 

of  parcels ;  such  delivery  being  made  under  an  expectation  by  the 

owner  of  being  paid  the  money;  for  the  jury  found  that  it  was  a 

pretence  to  purchase,  with  intent  to  steal.     Finally,  the  question 

of  intention  being  lefl  to  the  jury  in  the  principal  case,  they  found 

the  prisoner  guilty;  and  he  received  sentence  of  transportation 

for  seven  years.     Major  Semple's  case,    O.  B,  Sept.  1786,  cor. 

Gould  J.  and  Adair  Serj.  Rec.f  Sess.  Pap.  67K     2  Leach,  420. 

2  Ea^*s  P.  C.  691. 

It  may  be  collected  from  the  above  cases,  that  if  a  person  ob-  Review  of  the 
tain  the  goods  of  another  by  a  lawful  delivery  without  fraud,  •^^^^  *^**®*' 
although  be  afterwards  convert  them  to  his  own  use,  he  cannot 
be  gnilty  of  felony.  As  if  a  tailor  have  cloth  delivered  to  him  to 
make  clothes  with  ;  or  a  carrier  receive  goods  to  carry  to  a  certain 
place  ;  or  a  friend  be  entrusted  with  property  to  keep  for  the 
owner's  use;  which  they  afterwards  severally  embezzle.  So,  if 
plate  be  delivered  to  a  goldsmith  to  work  or  to  weigh,  or  as  a 
deposit,  his  conversion  of  it  will  not  be  felony.  But  if  such  deli- 
very be  obtained  by  any  fraud  or  falsehood,  and  with  an  intent  to 
steal,  though  under  pretence  of  a  hiring,  or  even  a  purchase;  if 
in  the  latter  case  no  credit  were  intended  to  be  given  ;  the  de- 
livery in  fact  by  the  owner  will  not  pass  the  legal  possession  so  as 
to  save  the  party  from  the  guilt  of  felony.  But  if  the  property 
were  intended  to  pass  by  the  delivery,  there  can  be  no  felonious 
taking.  2  East's  P.  C.  693.  1  Hale,  504-.  Slaundf.  25.  a.  1  Hati). 
c.  33.  §  3.    1  Shofo.  60.    Kel.  82. 

Besides  the  animus  furandi,  it  is  also  necessary  that  the  taking  of  Against  the 
the  goods  shall  be  without  the  consent  of  the  owner,  **  invito  o^"«^'"  ^^^' 
domino'*    This  is  of  the  very  essence  of  the  crime  of  larceny ; 
and  therefore,  where  one  Salmon  conspired  with  Macdaniel  and 

(a)  It  must  be  understood  that  the  prisoner  ran  away  with  them,  or  did  some 
other  act  to  denote  an  intention  of  withdrawing  himself  from  any  account  for 
them ;  and  that  no  credit  was  intended  to  be  given  to  liim ;  but  that  it  was  meant 
as  a  sale  for  ready  money  oaly. 
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^^,^/^^^^\ZfftbeTh  ignorant  of  the  design,  to  rob 

^4f^^^0,fi*'^^ to  procure  to  themseWes  the  reward 

jjf  n^J^-^'^^t^^^  apprehending  robbers  on  the  high- 

^         ^^^<^!^F"'^"'»  *°  pursuance  of  such  agreemeat, 

'  J^3^'^6dt  '^^ere  the  supposed  robbery  was  effected; 

^(ipft^^^not  to  amount  to  felony.    R.  v.  Macdanieland 

n.^C^^^^)7SS,  Fo^i^  121.   2  East't  P.  C.  ^65. 

^j£^   JS^'-     otbet  case  one  Nordeuy  having  been  informed  that  one 

^  ^      |W  ''^j^fuge  coaches  had  been  frequently  robbed  near  the 

dudseun**  fl^^li^^  ^^'^ Single  highwayman,  resolved  to  use  his  endeavours  to 
pretence  ^^^^  ^^"heod  A^ »  ^®''  which  purpose  he  put  a  little  monev  and  a 
hiring  i'  H^*^  'f^^^ioto  his  pocket»  and  attended  the  coach  in  a  post-chaise  till 
threes  ^jp^  ^if^^bigh^^y^^^  approached  the  carriages,  and  presenting  a 
*  ^^^"^  ^oot  demanded  the  money  of  the  passengers.    Norden  pye 

^n«  A/mflis  money;  and  then  jumping  out  of  the  chaise  with  a  pistol 

io  bis  band,  with  the  assistance  ofsome  others,  took  the  highway- 
man.   This  was  ruled  clearly  to  be  robbery,  and  the  felon  iras 
'  convicted.    For  this  case  differed  widely  from  the  former :  there 

iras  no  previous  concert  with  the  highwayman,  directly  or  through 
the  medium  of  others,  that  the  robbery  should  be  effected,  or  any 
thing  to  lessen  the  danger  of  the  attempt.      Norden* s  case,  0.  B* 
1754,  Fost.  129. 
H^  owner  of        In  Eggingtons  case,  who  was  indicted  for  burglary  and  larceny, 
^fgiSfktto^}'^  it  appeared  that  the  prisoners,  intending  to  rob  Mr.  Boultons  ma- 
or«o  ^^^^  nufactory  at  Soho,  had  applied  to  one  Phillips  his  servant,  who 
''^^b^l^eto,     w^  employed  there  as  a  watchman,  to  assist  them  in  the  rob- 
^ey  hBnag       bery.    Phulips  assented  to  the  proposal  of  the  prisoners  in  the 
p\<aibBA  so  to  do  f)|.gt  instance ;  but  immediately  afterwards  gave  information  to 
witlihis«f!^"*»  Mr.  BouUon,  the  principal  proprietor,  and  in  whom  the  property 
***»  canyon  ®^  '^^  goods  taken  (together  with  other  persons,  his  partners)  was 
tjie  bosioess,       laid,  teUing  him  tvhat  toas  intended,  and  the  manner  and  time  the 
with  •  view  to    prisoners  toere  to  come ;  that  they  tvere  to  go  into  the  counting-honu^ 
the  detection  of  ^^^  i)^i  ^  ^as  to  open  the  door  into  thejront  yard  for  them.    In 
the  thiews.   In  return,  Mr.  Boulton  told  him  to  carry  on  the  business ;   that  he 
SwS^tfi^n^     (^oukon)  would  bear  him  harmless  f  a  fid  Mr.  Boulton  aUo  con- 
sented io  his  opening  the  door  leading  to  the  front  yard^  and  io 
his  being  tvith  the  prisoners  the  U)ho£  time*     In  conse(][uence  of 
this  information,  Mr.  Boulton  removed  from  the  countmg-hoose 
every  thing  but  150  guineas  and  some  silver  ingots,  which  he 
marked,  to  furnish  evidence  against  the  prisoners ;  and  lay  in  wait 
to  take  them,  when  they  should  have  accomplished  their  purpose* 
On  the  2Sd  of  December^  about  one  o'clock  in  the  morning,  the 
prisoners  came,  and  Phillips  opened  the  door  into  the  front  jard, 
through  which  they  went  along  the  front  of  the  buildinff,  and 
ioDer  apart.       round  into  another  yard  behind  it,  called  the  middle  yard,  and 
menu  and  took  from  thence  they  and  Phillips  went  through  a  door  which  wask^ 
tbe  goods:  Held  open,  up  a  staircase  in  the  centre  building  leading  to  the  counting- 
larceny  bj  a       house  and  rooms  where  the  plated  business  was  carried  on :  this 
d*^h^^ 5  ^     door  the  prisoners  bolted,  and  then  broke  open  the  countine- 
cause  ofibd'     house,  which  was  locked,  and  the  desks,  which  were  also  locked; 
owner's  assent     ^^^  ^ook  from  thence  the  ingots  of  silver  and  guineas.    Thejthen 
and  partial  en-    went  to  the  Story  above,  into  a  room  where  the  plated  business 
couragementto   was  carried  on,  and  broke  the  door  open,  and  took  from  thence  a 
the  f^^lony  by      quantity  of  silver,  and  returned  down  stairs ;  when  one  of  them 
^Mt.  unbolted  the  door  at  the  bottom  of  the  stairs  which  had  been 


vant,  with  the 
consent  of  his 
master,  agreed 
with  the  pri- 
soners to  open 
llie  outer  dioor 
to  them,  and 
let  them  into 
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where  th^ 
broke  open 
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bolted  on  their  going  in,  and  went  into  the  middle  yard ;  wher^  Eggington'a 
all  (except  one  who  escaped)  were  taken  by  the  persons  placed  to  ^*''* 
watch  them.     On  this  case  two  points  were  made  for  the  pri- 
soners :  Jirstf  that  no  felony  was  proved^  as  the  whole  was  done 
with  the  knowledge  and  assent  of  Mr.  Boulton,  and  that  the  acts 
of  Phillips  were  his  acts;  secondly^  that  if  the  facts  proved 
amouDtea  to  a  felony ,  it  was  but  a  simple  larceny,  as  the  building 
broke  into  was  not  the  dwelling-house  of  any  of  the  persons  whose 
house  it  was  charged  to  be ;  and  that  there  was  no  breaking,  the 
door  being  lef^  open.      After  conviction,  the  case  was  argued 
before  the  judges  in  the  Exchequer  Chamber ;  and  all  the  judges 
agreed  that  the  prisoners  were  not  guilty  of  the  burglary.    But 
with  respect  to  the  larceny,  a  majority  thought  there  was  no  assent 
in  Soulion :  that  his  object  being  to  detect  the  prisoners,  he  only 
gave  them  a  greater  ^cility  to  commit  the  larceny  than  they 
otherwise  might  have  had :  and  that  this  could  no  more  be  con- 
sidered as  an  assent,  than  if  a  man,  knowing  of  the  intent  of  thieves 
to  break  into  his  house,  were  not  to  secure  it  with  the   usual 
number  of  bolts.    That  there  was  no  distinguishing  between  the 
degrees  of  facility  a  thief  might  have  given  to  him.     That  it  could 
only  be  considered  as  an  apparent  assent.     That  Boulion  never 
meant  that  the  prisoners  should  take  away  his  property*    And  the 
circumstance  of  the  design  originating  with  the  prisoners,  and 
Boukon's  taking  no  step  to  facilitate  or  induce  the  offence  until 
after  it  had  been  thought  of,  and  resolved  on  bjr  them,  formed 
with  some  of  the  judges  a  very  considerable  ingredient  in  the  case ; 
and  differed  it  much  from  what  it  might  have  been  if  Boulton  had 
employed  his  servant  to  suggest  it  originally   to  the  prisoners. 
Lawrence  3.  doubted,  whether  it  could  be  said  to  be  done  inxnto 
domino^  where  the  owner  had  directed  his  servant  to  carry  on  the 
business ;  to  open  the  door  ;  and  meant  that  the  prisoners  should 
be  encouraged  by  the  presence  of  that  servant,  and  that  by  his 
assistance  they  should  take  the  goods,  so  as  to  make  a  complete 
felony ;  though  he  did  not  mean  they  should  carry  them  away. 
Finally,  the  prisoners  were  recommended  to  mercy  on  condition  of 
being  transported  for  seven  years,  the  punishment  they  would 
have  been  liable  to  for  the  larceny.     Rex  v.  Eggington  and  others^ 
Staffordshire  Spr.  Ass.  1801,  MS.  C.  C.  R.    2  Easfs  P.  C  666. 
496.   2  Leach,  913.  2  Rus.  105.  2  Bos.  Sf  PuU.  508. 

Dannelly,  being  one  of  a  ^ang  of  robbers,  agreed  with  Vaughan,  Fnty  to  a  robu 
a  police  officer,  to  betray  his  associates,  and  gave  him  intimation  bery  who  had 
or  a  robbery  they  designed,  bargaining  that  he  was  to  receive  a  ''**'*'*f/^^ 
part  of  the  reward  on  their  apprehension.     Vaughan  encouraged  5be*rew«S*«ftd 
the  proceeding,  and  at  the  same  time  gave  information  to  the  tMistedin' 
owner  of  the  house  which  it  was  intended  to  attack.    DanneUy  was  detecting  tkeis. 
present  when  the  robbery  was  committed,  and  Vaughan,  who  was 
on  the  watch  with  another  officer,  secured  two  of  the  thieves,  who 
were  tried  and  convicted  :  afterwards,  Dannelly  was  indicted  as  a 
principal  and  Vaughan  as  accessary ;  and  after  conviction,  a  ma* 
jority  of  the  judges  held  it  wrong,  for  that  DanneUy  was  not 
present  to  aid  and  assist  (though  the  other  offenders  thought  he 
was),  but  to  detect,  and  that,  as  he  bad  no  intent  that  the  felony 
should  be  successful,  he  had  not  the  felonious  intention  necessary 
to  make  him  a  principal ;  although  he  acted  from  a  bad  motive,  visu 
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other  persons  to  procure  two  others,  ignorant  of  the  design,  to  rob 
him  on  the  highway,  in  order  to  procure  to  themseWes  the  revard 
given  by  act  of  parliament  for  apprehending  robbers  on  the  high- 
Person  pro-        ^^y  >  ^^^  ^^  accordingly  went,  in  pursuance  of  such  agreemeot, 
curing  others  to  to  the  place  appointed,  where  the  supposed  robbery  was  effected; 
rob  himself.        the  case  was  hoiden  not  to  amount  to  felony.    R.  v.  Macdamdcatd 

others,  O.  B.  1755,  Fost.  121.   2  East's  P.  C.  665. 
Person  volun.        Yet  in  another  case  one  Norden,  having  been  informed  that  ooe 
himselffnThe     ^^  '^^  early  Stage  coaches  had  been  frequently  robbed  near  the 
way  of  a  high-    town  by  a  single  highwayman,  resolved  to  use  his  endeaToun  to 
way  man.  apprehend  him ;  for  which  purpose  he  put  a  little  money  and  a 

pistol  into  his  pocket,  and  attended  the  coach  in  a  post-chaise  tiH 
the  highwayman   approached   the    carriages,    and  presenting  a 
weapon,  demanded  the  money  of  the  passengers.    Norden  gave 
him  his  money ;  and  tlien  jumping  out  of  the  chaise  with  a  pistol 
in  his  hand,  with  the  assistance  of  some  others,  took  the  highway- 
man.    This  was  ruled  clearly  to  be  robbery,  and  the  felon  was 
convicted.     For  this  case  differed  widely  from  the  former :  there 
was  no  previous  concert  with  the  highwayman,  directly  or  through 
the  medium  of  others,  that  the  robbery  should  be  effected,  or  any 
thing  to  lessen  the  danger  of  the  attempt.      NorderCs  ctue,  0.  B, 
1754,  Fost.  129. 
The  owner  of         Jq  Eggington*s  case,  who  was  indicted  for  burglary  and  larceny, 
*fan*intentiorf  *'  appeared  that  the  prisoners,  intending  to  rob  Mr.  Boulions  m- 
hi  the'prisonera  uufactory  at  SohOf  had  applied  to  one  Phillips  his  servant,  who 
to  steal  them,      was  employed  there  as  a  watchman,  to  assist  them  in  the  rob* 
they  having        bery.    Phillips  assented  to  the  proposal  of  the  prisoners  in  the 
plotted  so  to  do  fi^st  instance  ;   but  immediately  afterwards  gave  information  to 
di'***  ted*hU  kIt*!  ^^*  Boukon,  the  principal  proprietor,  and  in  whom  the  property 
▼anTto  carry  on  ®^  ^^®  goods  taken  (together  with  other  persons,  his  partners)  «$ 
tlie  business,       laid,  teUing  him  inhat  ^nas  intended^  and  the  manner  and  time  tU 
with  a  view  to    prisoners  toere  to  come ;  that  they  toere  to  go  into  the  countsng-hontei 
the  detection  of  and  that  he  x»as  to  open  the  door  into  the  front  yard  for  them.  In 
the  thieves.   In  return,  Mr.  Boulton  told  him  to  carry  on  the  business ;  that  he 
wwKc"^     (BouUon)  would  bear  him  harmless  ;  and  Mr.  Boulton  aUo  a»' 
vant,  with  the     sented  to  his  opening  the  door  leading  to  the  Jroni  yard,  snd  h 
consent  of  his     his  being  toith  the  prisoners  the  inhoU  time.     In  conseijueoce  « 
master,  agreed    this  information,  Mr.  Boulton  removed  from  the  counting-bouse 
with  the  prl-       every  thing  but  150  guineas  and  some  silver  ingots,  which  ^ 
Sheouter  door     ™ft''*®d,  to  furnish  evidence  against  the  prisoners ;  and  lay  in  «rt 
to  them,  and       to  take  them,  when  they  should  have  accomplished  their  [)urpof(< 
let  them  into       On  the  2Sd  of  December,  about  one  o'clock  in  the  mornings  ^^ 
the  house,  prisoners  came,  and  Phillips  opened  the  door  into  the  front  jari 

where  they  through  which  they  went  along  the  front  of  the  building,  and 
£Sct  ^SSl  «*o""^  ^°^®  another  yard  behind  it,  called  the  middle  yard,  and 
menu  and  took  ^^om  thence  they  and  Phillips  went  through  a  door  which  was  len 
the  goods:  Held  open,  up  a  staircase  in  the  centre  building  leading  to  the  counting 
l«^7*>y»  house  and  rooms  where  the  plated  business  was  carried  on :  this 
^bd?  5  ^®  door  the  prisoners  bolted,  and  then  broke  open  the  counting- 
cause  ofthe  house,  which  was  locked,  and  the  desks,  which  were  also  locked; 
owner's  assent  &nd  took  from  thence  the  ingots  of  silver  and  guineas.  They  then 
and  partial  en-  went  to  the  story  above,  into  a  room  where  the  plated  busing 
couragementto  was  carried  on,  and  broke  the  door  open,  and  took  from  thence  a 
the  felony  by  quantity  of  silver,  and  returned  down  suirs ;  when  one  of  them 
meansjrtus      unbolted  the  door  at  the  bottom  of  the  stairs  which  had  been 
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bolted  on  their  going  in,  and  went  into  the  middle  yard ;  where  Eggington's 
al]  (except  one  who  escaped)  were  taken  bj  the  persons  placed  to  ^*''* 
watch  them.     On  this  case  two  points  were  made  for  the  pri- 
soners :  Jirsi,  that  no  felony  was  proved,  as  the  whole  was  done 
^\tb  the  knowledge  and  assent  of  Mr.  Boulton,  and  that  the  acts 
of  Phillips  were  his  acts;  secondly^  that  if  the  facts  proved 
amounted  to  a  felony,  it  was  but  a  simple  larceny,  as  the  building 
broke  into  was  not  the  dwelling-house  of  any  of  the  persons  whose 
house  it  was  charged  to  be ;  and  that  there  was  no  breaking,  the 
door  being  lef^  open.      After  conviction,  the  case  was  argued 
before  the  judges  in  the  Exchequer  Chamber ;  and  all  the  judges 
agreed  that  the  prisoners  were  not  guilty  of  the  burglary.    But 
with  respect  to  the  larceny,  a  majority  thought  there  was  no  assent 
in  Boulion  :  that  his  object  being  to  detect  the  prisoners,  he  only 
gave  them  a  greater  uicility  to  commit  the  larceny  than  they 
otherwise  might  have  had :  and  that  this  could  no  more  be  con- 
sidered as  an  assent,  than  if  a  man,  knowing  of  the  intent  of  thieves 
to  break  into  his  house,  were  not  to  secure  it  with  the   usual 
number  of  bolts.    That  there  was  no  distinguishing  between  the 
degrees  of  facility  a  thief  might  have  given  to  him.     That  it  could 
only  be  considered  as  an  apparent  assent.     That  Boulion  never 
meant  that  the  prisoners  should  take  away  his  property*    And  the 
circumstance  of  the  design  originating  with  the  prisoners,  and 
Boulion  s  taking  no  step  to  facilitate  or  induce  the  offence  until 
after   it  had  been  thought  of,  and  resolved  on  by  them,  formed 
with  some  of  the  judges  a  very  considerable  ingredient  in  the  case ; 
and  differed  it  much  from  what  it  might  have  been  if  Boulton  had 
employed  his  servant  to  suggest  it  originally   to  the  prisoners. 
JLatorence  J.  doubted,  whether  it  could  be  said  to  be  done  invito 
dominoy  where  the  owner  had  directed  his  servant  to  carry  on  the 
business ;  to  open  the  door  ;  and  meant  that  the  prisoners  should 
be  encouraged  by  the  presence  of  that  servant,  and  that  by  his 
assistance  they  should  take  the  goods,  so  as  to  make  a  complete 
felony ;  though  he  did  not  mean  they  should  carry  them  away. 
Finally 9  the  prisoners  were  recommended  to  mercy  on  condition  of 
being  transported  for  seven  years,  the  punishment  they  would 
have  been  liable  to  for  the  larceny.     Rex  v.  Eggington  and  others^ 
Staffordshire  Spr.  Ass.  1801,  MS.  C.  C.  R.    2  EasCs  P.  C  666. 
496.   2  Leach,  913.  2  Rus.  105.  2  Bos.  Sf  Pull.  508. 

DannMu,  being  one  of  a  ^ang  of  robbers,  agreed  with  Vaughan,  Tmty  to  a  robu 
a  police  officer,  to  betray  his  associates,  and  gave  him  intimation  ^>^y  who  had 
of  a  robbery  they  designed,  bargaining  that  he  was  to  receive  a  J'«*»y«dhi» 
part  of  the  reward  on  their  apprehension.     Vaughan  encouraged  Jbe^rewiJS'aiS 
the  proceeding,  and  at  the  same  time  gave  information  to  the  assisted  in' 
owner  of  the  house  which  it  was  intended  to  attack.     DanneUy  was  detecting  Umib. 
present  when  the  robbery  was  committed,  and  Vaughan,  who  was 
on  the  watch  witli  another  officer,  secured  two  of  the  thieves,  who 
were  tried  and  convicted :  afterwards,  DanneUy  was  indicted  as  a 
principal  and  Vaughan  as  accessary ;  and  after  conviction,  a  ma- 
jority of  the  judges  held  it  wrong,  for  that  DanneUy  was  not 
present  to  aid  and  assist  (though  the  other  offenders  thought  he 
was),  but  to  detect,  and  that,  as  he  bad  no  intent  that  the  felony 
should  be  successful,  he  had  not  the  felonious  intention  necessary 
to  mtke  him  a  principal ;  although  he  acted  from  a  bad  motive,  viz. 
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the  reward.  Af.  T.  1816|  R^v.  DanneUy  and  Vaughan,  C.CR. 
SIO.    2  Marsh.  511. 
What  shall  be         The  least  removing  of  the  thing  taken  from  the  place  where  it 
deemed  a  carry,  was  before,  is  a  sufficient  asportation  to  constitute  larceny,  though 
ing  away.  j^  |,g  qq^  quite  carried  off.    And  upon  this  ground,  the  gaett,  who 

Sheets  from  a     having  taken  off  the  sheets  from  his  bed,  with  an  intent  to  steal 
^^  them,  carried  them  into  the  hall,  and  was  apprehended  before  he 

could  get  out  of  the  house,  was  adjudged  guilty  of  larceny.  So 
Horse  in  a  also  was  he,  who  having  taken  a  horse  in  a  close,  with  an  intent 
close.  iQ  g(Q||]  |)i|||^  was  apprehended  before  he  could  get  him  out  of  the 

Plate  from  a       close.    And  such  was  the  case  of  him  who,  intending  to  steal  plate, 
trunk.  took  it  out  of  the  trunk  wherein  it  was,  and  laid  it  on  the  floor, 

but  was  surprised  before  he  could  remove  it  any  further.  2  Hms. 

c.  38.  J  18.   2  East's  P.  C.  555. 

Parcel  moved  Henry  Coslet  was  indicted  for  stealing  a  quantity  of  corraoti 

from  head  to      which  were  packed  in  the  fore-part  of  a  waggon,  and  the  prisooer 

tail  of  waggon,    j,^  j^jj  j^^jj  of  this  parcel  of  currante,  and  had  got  near  the  tail 

of  the  waggon  with  them  when  he  was  apprehended ;  the  parcel 

was  afterwards  found  near  the  middle  of  the  waggon.    On  this 

case  being  referred  to  the  twelve  judges,  they  were  unaniaioutlj 

of  opinion  that»  as  the  prisoner  had  removed  the  property  from  the 

spot  where  it  was  origmally  placed,  with  intent  to  steaJ,  it  was  a 

taking  and  carrying  atoay.  Coslet*s  case,  0.  JB*  Feb.  1782,  1  Lea<^ 

236.    2  East's  P.  C.  556. 

Parcel  not  Bdt  where  fVilliam  Cherry  was  indicted  (Oxford Lent  Ass.  1781 

moved,  but        and  East.  Temtf  1781)  for  stealing  a  wrapper  and  some  pieces  of 

opened,  and  iti   Yu^qj^  cloth  ;  and  it  appeared  that  the  linen  was  packed  up  in  the 

P^iuon  c  ang-  ^^.^ppgi.  j^  jjjg  common  form  of  a  long  square,  which  wa8  laid 

length -way  in  a  waggon  ;  that  the  prisoner  set  up  the  wrapper  on 

one  end  in  the  waggon  for  the  greater  convenience  of  taking  the 

linen  out,  and  cut  the  wrapper  all  the  way  down  for  that  porpose; 

but  was  apprehended  before  he  had  taken  any  thing:  all  the 

judges  agreed  that  this  was  no  larceny  ;  although  his  intention  to 

steal  was  manifest.     For  a  carrying  away,  in  order  to  constitute 

felony,  must  be  a  removal  of  the  goods  from  the  place  where  thej 

were ;  and  the  felon  must  for  the  instant  at  least  have  the  entire 

and  absolute   possession  of  them.     2  East's  P.  C.  c.  16.  M' 

p.  556> 

Purse  attached        One  had  his  keys  tied  to  the  strings  of  his  purse  in  his  pocket, 

to  keys  which     which  Elizabeth  JVilkinson  attempted  to  take  from  him,  and  wss 

hung  In  Uie        detected  with  the  purse  in  her  hand  ;  but  the  strings  of  the  pntse 

P*'*^*'*'^  still  hung  to  the  owner's  pocket  by  means  of  the  keys.    This  wu 

ruled  to  be  no  asportation :  the  purse  could  not  be  said  to  be  car- 
ried away,  for  it  still  remained  fastened  to  the  place  where  It  ^ 
before.      Wilkinson's  case^    1   Hale,  506.    2  Eaa's  P-  C  556. 
1  Leach,  321.  (n.) 
Girdle  break-         So  where  A.  had  his  purse  tied  to  his  girdle,  and  B*  attffBp- 
i"g'  ing  to  rob  him,  in  the  struggle  the  girdle  broke,  and  the  pun^  >"' 

to  the  ground ;  B.  not  having  previously  taken  hold  of  Jt,^^ 

picking  It  up  afterwards,  it  was  ruled  to  be  no  taking.    1  ^^* 

533. 

Goods  fastened        In  the  conference  upon    Cherry's    case    above  rcferrca  w» 

by  a  string  to      £yre  B.  mentioned  a  case  before  him,  where  goods  in  a  sbop*er« 

the  counter.       ^j^jj  ^^  ^  g^rj^^^  ^Yixch  was  fastened  by  one  end  to  the  bottom  oi 

the  counter.     A  thief  took  up  the  goods,  and  carried  them  to- 
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wards  the  door  as  far  as  the  string  would  permit,  and  was  then 
stopped :  this  he  held  not  to  be  a  severancei  and  consequently  no 
felooj. 

James  Lapier  was  convicted  (O,  B.  May^  1784)  of  robbing  A  momentary 
Mrs.  Mohart  on  the  high  way »  and  taking  from  her  person  a  possession, 
diamond  ear-ring.    The  fact  was,  that  as  Mrs.  //.  was  coming  out  ***®^g*!  '^* 
of  the  openi4iouse  she  felt  the  prisoner  snatch  at  her  ear-ring  and  ^^^e  instant, 
tear  it  from  her  ear,  which  bled,  and  she  was  much  hurt :  but  the  the  thing  being 
ear-ring  fell  into  her  hair;  where  it  was  found  after  she  returned  found  about  the 
home.     Judgment  being  respited  for  the  opinion  of  the  judges,  owner's  person, 
whether  tins  were  such  a  takine  from  the  person  as  to  constitute  "  s«fficienu 
robbery ;  they  were  all  of  opmion  that  it  was :    it  being  in  the 
possession  of  the  prisoner  for  a  moment,  separate  from  the  lady's 
person,  was  sufficient,  although  he  could  not  retain  it,  but  probably 
lost  it  again  the  same  instant :  and  it  was  taken  by  violence.  R.  v. 
l^opuTf  2  East's  P.  C.  557.    1  Leach,  S2a  Tr.  T.  1784.. 

But  in  the  case  o€  Edward  Farrell,  who  upon  an  indictment  for  Owner  stopped 
robbery  was  found  to  have  stopped  the  prosecutor  as  he  was  car-  «"<)  ma<)e  to 
rying  a  feather  bed  on  his  shoulders,  and  told  him  to  lay  it  down  1*^  ^*'*"  goods 
or  he  would  shoot  him ;  on  which  the  prosecutor  laid  the  bed  on  \^J^^  carry. 
tlie  ground ;  but  before  the  prisoner  could  take  it  up,  so  as  to  re- 
KXiOTe  it  from  the  spot  where  it  lay,  he  was  apprehended;  the 
judges  were  of  opinion  that  the  offence  was  not  completed,  and 
the  prisoner  was  discharged.    FarreVs  case^   O,  B.  July,  1787, 
1  Leack,  322.  2  Eas^s  P.  C.  557. 

R.  V.  James  Walsh,  1  R.Sf  M.  14.   The  prisoner  was  tried  at  the  Where  two 
O.B.  Jan,  Sess,  1824,  before  Mr.  Denman,  Common  Serjeant,  for  persons  had ' 
stealing  a  leathern  bag,  containing  small  parcels,  the  property  of  'io|d  ofabag, 
B^iUiam  Ray,  the  guard  to  the  Exeter  mail.    It  appeared  that  the  "^^l^^^^^ 
bag  was  placed  in  the  front  boot  of  the  coach,  and  the  prisoner,  timeendeavour. 
sitting  on  the  box,  took  hold  of  the  upper  end  of  the  bag,  and  lifted  ing  to  pull  out 
it  up  from  the  bottom  of  the  boot,  on  which  it  rested.  He  handed  of  a  l)ootof  a 
the  npper  part  of  the  bag  to  a  person  who  stood  beside  the  wheel  coach,  but  dropt 
on  the  pavement,  and  both  had  hold  of  it,  endeavouring  to  pull  it  |^^^  ^ted  b'"* 
out  of  the  boot,  with  a  common  intent  to  steal  it.    l^fore  they  th7guard,  tiiis 
were  able  to  obtain  complete  possession  of  the  bag,  but  while  washeldasuffi. 
engaged  as  above  mentioned,  they  were  interrupted  by  the  guard,  cient  removal. 
and  dropt  the  bag. — The  prisoner  was  convicted ;  but  the  facts 
above  stated  were  found  specially  by  the  jury,  in  answer  to 
questions  put  to  them  by  the  Common  Serjeant.    The  question 
propounded  to  the  judges  was,  whether  the  prisoner  could  be  said 
to  have  stolen,  taken,  and  carried  away  the  bag?     The  judges 
present  (East.  T.  1824)  thought  there  was  a  sufficient  removal, 
and  could  not  distinguish  this  from  Vanes  case,  Worcester  Summer 
Assizes,  1804,  before  Mr.  J.Lawrence,  and  afterwards  before  the 
judges  in  Mich,  term  following,  and  that  therefore  Walsh  was 
rightly  convicted. 

If  the  thief  once  take  possession  of  the  thing,  the  offence  is  com-  Tlic  ofience  is 
plete,  though  he  afterwards  return  it.   As  if  a  robber,  finding  little  complete  where 
in  a  purse  which  he  had  taken  from  the  owner,  restore  it  to  him  J^f  ^"^'^  ®"*^? 
again,  or  let  it  fall  in  struggling,  and  never  take  it  up  again,  of  thc^higr°" 
having  once  had  possession  of  it.  1  Hale,  533.  SInst.  69.  2  East* s  though  he  after- 

P.  C.  557 •  wards  returns  it. 

Or  as  in  Peat'%  case,  who  having  robbed  Mr.  Downe  of  his  purse  Offvr  to  return. 
retunied  it  again^  saying,  if  you  value  your  purse^  take  it  back 
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affain,  and  give  me  the  contents;  but  before  Mr.  D.  could  do  thisj 
hi8  senrant  secured  the  robber :  the  oflfence  was  ruled  to  be  com- 
plete by  the  first  taking*    Peat*s  case^  O.B,  1781,  cw.  Hniham^ 
and  WtUes  J.,  2  East's  P.  C.  557. 
Where  distinct        Where  it  is  One  continuing  transaction,  though  there  be  sererel 
asportations  by    distinct  asportations  in  law  by  several  persons,  yet  all  nty  be  In- 
several,  dieted  as  principals  who  concur  in  the  felony  before  the  final  car- 
rying away  of  the  goods  from  the  virtual  custody  of  the  owner. 
2  East's  P.  C.  557. 
By  whom  lar-         Regularly,  a  man  cannot  commit  felony  of  the  goods  whereio  be 
ceny  may  be       bath  a  property.     1  Hale,  Sis- 
committed,  jp  ^^  ^^^  Q  ^^  j^.Q^  tenants  or  tenants  in  common  of  a  bone, 
Joint  tenants,     ^nd  A.  take  the  horse,  possibly  animo  Jurandi^  yet  thb  is  not 

felony.     1  Hale,  513. 
4  "■"  '*!!ii"*       ®**^  under  certain  circumstances  a  man  may  commit  felony  rf 
his  own  goods.    jj.g  Q^jj  ^^^^ ;  as  if  -<4.  bail  goods  to  B.y  and  afterwwds  ajitii9 

Jurandi  steal  the  goods  from  i?.,  with  design  to  charge  him  for  the 
value  of  them:  this  is  felony.     S^aunf.96.  1  H<de^  513.  %Mt 
P.  C.  558. 
^-  ^-  So  if  A,t  having  delivered  money  to  his  servant  to  carry  to  i 

certain  place,  disguises  himself,  and  robs  the  servant  on  tbe  road, 
with  intent  to  charge  the  hundred,  this  is  robbery  in  A.    2Ea(t 
P.  C.  558. 
Ifa  man  steal         Rex  v.  Noxvell  Wilkinson  and  Joseph  Marsden,  O.B>  Odder 
his  own  goods,    5^,,.  1821,  cor.  Park  J.    Present  Ld.  C.  J.  AbboU  aCH^n 
bdUL  th^u  "h     "^^  prisoners  were  indicted  for  stealing  6696  pounds'  weight  of 
he*!^' no  intent  **«*  vomica,  value  30/.,  the  property  of  James  Manky  Henrjf 
to  charge  the       Coombe^  and  John  Young,  in  a  certain  boat  belonging  to  tbem,  in 
bailee,  but  bis     the  port  of  London^  being  a  port  of  entry  and  dischaige.   Upoe 
intent  is  to  de-    the  evidence,  the  case  was  thus :  The  prosecutors  are  lightenneB 
^"rt^^thebdlee  *"^  agents,  and  were  employed  bv  a  Mr.  Cooper,  a  mercbint, 
had  an  intere^  ^^^  delivered  them  the  warrants  filled  up,  to  enable  tbem  to  pasi 
inthepossession,  the  nux  vomica  through  the  custom-house,  for  exportatioQ  to 
and  could  have    Amsterdam.    The  quantity  was  SO  bales  of  nux  vomkoi  coDttstug 
withheld  it  from  of  75Q  bags.    For  exportation  this  commodity  pays  no  duty;  bat 
takin^  b  a  Ur-    ^^^  ^^^^  consumption,  there  is  a  duty  of  2s.  6d.  on  the  pwwi 
cenyf  A8*if*the  weight;  though  the  article  itself  is  not  worth  above  one  penoj 
bailee  were         per  pound.    Messrs.  Marsh  &  Co.  entered  the  bales  for  a  veael 
bound  to  the      about  to  sail  to  Amsterdam,  called  the  York  Merchant,  then  Ijiof 
crown  for  a  spe-  jn  the  London  Docks;  and  having  done  what  was  necessary,  de- 
ati«i*of  tHr*     ''^ered  back  the  cocket,  bill,  and  warrants  to  Cooper,  considens§ 
luiod9.     **        ^""  ^*  l^^  owner ;  and  Marsh  and  Co.  gave  bona  to  govemmt^ 

with  Cooper,  under  a  penalty  to  export  these  goods.  Marsh  ft  Co. 
were  to  be  paid  for  lighterage  and  for  their  services.  After  m 
Messrs.  Marsh  &  Co.  employed  the  prisoner  Wilkinson  af  t^r 
servant,  who  was  a  lighterman,  ^and  who  had  originally  introdocea 
Cooper  to  them  to  do  the  needful  respecting  the  nux  wnsics)^^  to 
convey  the  goods  from  Bow  Creek,  where  they  were»  to  tbe  Yvrk 
Merchant,  at  the  London  Docks,  and  lent  their  boat,  with  the  ns^ 
o/*  Marsh  Sf  Co.  upon  it,  to  enable  Mm  so  to  do.  Wilkinson,  the 
prisoner,  accordingly  went  and  got  the  nux  vomica  by  an  order, 
commanding  the  person  who  had  the  possession  of  it  to  deliver  A 
to  Mr.  John  Cooper.  The  bales  were  marked  C.  4.  to  53-  ^^ 
Wilkinson  received  the  cargo,  instead  of  tiddng  it  to  tbe  y<^ 
Merchant f  he,  one  William  Marsden^  and  the  other  prisoner,  «/of^ 
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Marsden,  took  the  boat  to  a  Mr.  Proton's,  a  wharfinger  at  Z^a  Cui^  Rez  t,  Wilklo* 
ia  the  ooontj  of  Middlesex,  and  there  unloaded  it  into  a  ware-  "^  "^  Mazs- 
hoiue  which  Wiiliam  Marsden  had  hired  three  weeks  before,  and  ^^^* 
which  they  had  used  once  before;  and  there  the  two  prisoners  and 
IVUUaM  Mar$den  were  employed  18  hours  in  unpacking  the  bales, 
taking   out  the  nux  xxnaicaf  repacking  it  in  smaller  sacks,  and 
sending  it  by  a  waggon  to  London,  and  refilling  the  market  balet 
with  cinders  and  other  rubbish  which  they  found  on  the  wharf. 
The  prisoner  Wilkinson  then  put  the  bales  of  cinders,  &c«  on 
board  the  boat,  took  them  to  the   York  Merchant,  hailed  the 
▼essel,  and  said  he  had  30  bales  of  nux  vomica,  which  were  put  on 
board,  and  remained  so  for  two  or  three  days,  when  the  searcher 
of  the  customs  discovered  the  fraud.     Marsh  S^  Co.  admitted  that 
ikeif  had  not  been  called  on  for  any  duties,  nor  sued  upon  their 
6otui^  though  the  bond  still  remains  uncancelled*    The  defence  was, 
and  proved  by  Cooper,  that  the  goods  were  not  his ;  that  he  had, 
at  William  Marsdetis  desire,  lent  his  name  to  pass  the  entry ;  that 
he  had  done  so,  but  did  not  know  why ;  and  he  swore  he  did  not 
know  it  was  a  smuggling  transaction,  or  that  the  object  was  to 
cheat  government  of  the  importation  duties.    If  these  were  to  be 
considered  as  the  goods  of  Cooper,  tlien  it  should  seem  a  felony 
was  committed  upon  them  by  Wilkinson  and  the  two  MarsdenSf 
by  taking  them  in  the  manner  described  out  o(  the  hands  of 
Marsh  &  Co.  without  their  knowledge  or  consent,  who,  as  lighter- 
men or  carriers,  had  a  special  property  in  them,  and  who  were 
also  liable  to  government  to  see  to  the  due  exportation  of  them. 
Cven  if  they  were  the  goods  of  William  Marsden,  who  superiiv- 
tended  the  shifting  of  them  from  the  bales  to  the  sacks,  the 
question  is,  whether  this  can  be  done  by  an  owner  against  a 
special  bailee,  who  has  made  himself  responsible  that  a  given  thing 
shall  be  done  with  the  goods,  and  which  the  owner,  without  the 
knowledge  or  consent  of  such  bailee,  has,  by  a  tortious  act, 
entirely  prevented.    The  learned  judge  told  the  iury,  that  Lord 
C.J.  AUott  and  he  wished  to  take  the  opinion  of  the  judges  upon 
this  question,  but  desired  them  to  sa^  whether  they  thought  the 
general  property  in  the  goods  was  m  Cooper,  or  W.  Marsden. 
The  jury  found  the  prisoners  guilty,  and  tnat  the  property  was 
W,  Marsden  B.    On  case,  four  judges  doubted  whether  this  were 
larceny,  because  there  was  no  intent  to  cheat  Marsh  &  Co.,  or  to  ^ 

charge  them,  but  the  intent  was  to  cheat  the  crown ;  but  seven 
judges  (absente  Best  J.)  held  it  a  larceny ;  for  Marsh  &  Co.  had 
a  right  to  the  possession ;  till  the  goods  reached  the  ship,  they 
had  an  interest  m  that  possession;  the  intent  to  deprive  tnem  of 
their  possession  wrongfully  and  against  their  will,  was  a  felonious 
intent  as  against  them,  because  it  exposed  them  to  a  suit  upon 
their  bond;  and  had  there  been  no  intent,  as  against  them,  the 
intent  to  cheat  the  crown  was,  in  the  opinion  of  most  of  the  seven 
judges,  sufficient  to  make  it  a  larceny. 

R,  V,  Phwbe  Brandey,  C»C^.  478.     The  prisoner  was  con-  Ifthe  owner,  or 
victed  before  N.  G.  Chrke,  Esq.  K.  C.  at  Derby  Lent  Ass.  1822,  P^*"T|i*'^ 
upon  an  indictment  for  burglary  in  the  dwelling-house  of  Thomas  §,e,„'from  the 
NooHf  at  Ilkeston  in  that  county,  and  stealing  a  box,  two  purses,  penon  in  whose 
22/.  lOr.  in  silver,  6s.  Sd.  in  copper,  a  promissory  note  for  the  pay-  custody  they 
ment  of  10/*,  and  eighteen  promissory  notes  for  the  payment  of  1/.  •re,  and  who  is 
each,  the  property  of  the  said  Thomas  Noon.    In  another  count,  '«po«»iWe  for 
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their  safety,  he  the  property  was  stated  to  belong  to  Sarah  SissoHf  Ann  FrdwMt 
is  guilty  of  and  Ann  Noon.  The  box  and  the  other  articles  (which  were  in 
larceny.  ^^le  box  when  taken  by  the  prisoner)  were  the  property  of  a  female 

friendly  society,  established  under  the  statute  of  the  33  G.3.c.5i, 
of  which  the  rules,  orders,  and  regulations  have  been  exhibited 
to  and  allowed  and  confirmed  by  the  sessions,  as  directed  by  that 
statute.     The  society  held  their  meetings  at  a  public^ouse  kept 
by  the  said   Thomas  Noon.    The  funds  of  the  society  were  itept 
in  the  box ;  the  box  with  such  funds  in  it  was  always,  after  the 
meeting  of  the  society  brok«>  up,  deposited  in  a  bedduunber  ia 
the  house  of  the  said  Thomas  Noon.  The  said  Sarah  Sisson,  Anxi 
Fretwellf  and   Ann  Noon,  were  stewardesses  of  the  society,  ap- 
pointed according  to  its  rules.     The  box,  as  directed  by  the  nila 
of  the  society,  had  three  different  locks  upon  it»  each  stewardess 
having  one  key.     The  stewardesses  are  by  the  rules  to  serve  for 
one  year,  and  then  to  resign  their  keys,  cash,  and  boolcs  to  tbe 
new  stewardesses.  It  is  directed  by  the  rules  of  the  society,  that  tbe 
box  shall  remain  in  the  custody  of  the  landlord  of  the  house,  or 
any  other  person  whom  the  society  shall  appoint,  he  being  respon- 
sible for  whatever  effects  were  lodged  therein.     The  society  met 
the  evening  the  offence  was  committed,  and  the  box,  with  the 
funds  in  it,  was,  after  the  meeting  broke  up,  deposited  in  tbe  im^ 
place  in  Thomas  Noon*8  house,  from  whence  it  was  afterwards 
taken  by  the  prisoner,  who  gained  admission  to  the  chamber  bj 
means  of  a  ladder,  and  breaking  open  the  window.    The  prisoner 
had  been  for  some  time  a  member  of  the  society.    One  of  tbe 
rules  of  the  society  is,  that  each  member  shall  pay  sixpence  to  tbe 
stock  every  fourth  Monday,  and  if  a  member  fail  to  pay  for  four 
successive  nights,  she  shall  be  excluded.     The  prisoner  bad  foiiei 
to  pay  for  four  successive  nights,  the  last  of  which  was  tlienigbt 
the  property  was  taken,  but  no  order  for  excluding  her  had  bees 
made  by  the  society.    A  doubt  arose  whether,  consideriog  tbe 
situation  the  prisoner  stood  in  with  respect  to  the  property  taleo, 
the  conviction  was  proper.     And  on  case,  ten  judges  (two  abse&t) 
were  clear,  that  as  the  landlord  was  responsible  to  the  society  for 
the  property,  the  conviction  was  right. 
Wife  stealing  The  prisoner  was  a  married  woman,  and  was  convicted  of  breat* 

the  money  of  a  ing  open  a  box,  and  stealing  money,  belonging  to  a  friendly  society: 
friendly  society  her  husband  kept  a  public  house,  at  which  the  society  met,  and  be 
h*  Und  b!^.'  ^^  ^  subscriber  to  it ;  and  the  box  holding  their  money  wasal»ay« 
lonffed.  ^^^^  ^^  ^'^  house,  under  locks,  of  which  the  stewards  had  thekejrs- 

After  conviction,  a  case  being  reserved,  the  judges  were  of  opiojoo 

that  the  conviction  was  wrong,  on  account  of  her  husband  having 

a  joint  property  in  the  money.    E.  T.  1833,  R.  v.  fVillis,i-^' 

375. 

Wife  taking  A  wife  may  be  guilty  of  larceny  by  stealing  the  goods  of  t 

husband's  stranger ;  but  not  by  stealing  her  husband's  goods  from  his  oro 

goods ;  possession,  because  in  law  they  are  considered  but  as  one  persoo* 

giving  them       and  she  has  a  kind  of  interest  in  his  goods.    On  which  account 

to  her  para-       jj^j  ^y^j^  ^  Stranger  can  commit  larceny  of  such  by  the  deli^ffj 

mour.  ^^  ^^^  ^.^^^  although  he  knew  they  were  the  husband's  goods. 

lHaU9.c.SS.  §  19.  2  East*s  P.  C.  558. ;  unless  he  be  her  aduJterer. 
_,^    .  .  DaU.  c.  104.  pp.  268, 269.  , 

husbandvl"l)d»       ^^^  prisoner  was  a  lodger  at  the  house  of  the  prosecutor,  »* 
to  ihTpttwn      during  his  absence  took  away  prosecutor's  child  and  boxes  otba 
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goods,  which  he  carried  to  other  lodgings  which  he  had  hired,  J^^V**^  •** 
and  where  he  wa«  soon  joined  by  prosecutor's  wife,  who  lived  with  "  coUbmng. 
tbe  prisoner  th^e  till  he  was  apprehended  ;  at  his  trial  for  steal- 
ing the  goods,  prosecutor's  wife  proved  that  all  the  goods  carried 
awaj  were  either  taken  by  herself  or  given  by  her  to  the  prisoner. 
On  case  reserved,  the  judges  held,  that  it  was  larceny;  for,  though 
tbe  wife  consented,  it  must  be  considered  that  it  was  done  invito  do* 
mino,  and  the  conviction  was  affirmed.  /2.  v.  Toifree^  I  R.SfM.  243. 

Nathaniel  Harrison  was  indicted  for  stealing  some  plate  :  and  Prisoner  ra- 
it appearing  that  the  prosecutor's  wife  had  the  constant  keeping  ceiling  goods 
of  the  key  of  tbe  closet  where  the  plate  was  usually  locked  up,  ^'?^**'*  ''"^® 
and  that  the  prisoner  could  not  have  taken  it  without  her  pri-  ^^^..J^ZI!!!!!^ 
Tity  and  consent  (which  appeared  probable  from  other  circum- 
stances,  although  no  direct  evidence  of  the  fact  could  be  pro- 
duced) ;  the  court,  thinking  that  it  might  be  presumed  that  he  had 
received  it  from  her,  directed  him  to  be  acquitted ;  which  was 
accordingly  done.     Harrisons  case,    O.  B.  Feb.  1756,   2  East's 
P.  C.  559. 

But  a  wife  may  steal  the  goods  of  her  husband  which  have  been  Wife  steAlmg 
bailed  or  delivered  to  another  person ;   for  he  has  a  temporary  ^^^  husband's 
special  property  in  them.     1  Hate,  513.  '^'**- 

The  wife  cannot  commit  larceny  in  the  company  of  her  husband ;  Wife  stealing 
for  it  is  deemed  his  coercion,  and  not  her  own  voluntary  act.  Yet,  '^-^T^^^ 
if  she  do  it  in  his  absence  and  by  his  mere  command,  she  is  then  |,^^  ^^  "^ 
ponisbable  as  if  she  were  sole.     1  Hale,  45.  Staunf.  26.     See  tit. 
©iff.  '^ 

K  a  woman  insist  that  she  is  the  wife  of  the  man  in  whose  com-  Woman  mtiat 
pany  the  felony   was  committed,  she  may  be  indicted  by  her  prorehercovCT- 
busband's  name  and  her  own,  with  an  alias  and  the  addition  of  a  namidhTin^ 
spinster ;  and  it  will  lie  upon  her  to  prove  her  coverture,  or  else  dicunent 
«*Je  may  be  found  guilty.     2  East's  P.  C.  559. 

It  is  said  by  Mr.  Dalton  and  others,  that  it  is  no  felony  for  one  Stealing 

reduced  to  extreme  necessity  to  take  so  much  of  another's  victuals  through  ex- 

to  will  gave  him  from  starving;  but  this  can  never  be  admitted  as  *«*"« D«««»**^y- 

a  legal  defence  in  a  country  like  this,  where  such  humane  laws 

prevail  for  the  care  and  maintenance  of  the  poor.    Even  if  the 

case  existed  in  fact,  it  would  in  truth  be  but  little  excuse  that  the 

^y  preferred  this  method  of  satisfying  his  necessity,  rather 

^han  apply  to   the  persons  charged  with  carrying  those  laws 

>Qto  execution,  because  perhaps  of  some  trouble  or  apprehension 

of  reproof.    Yet  still,  in  apportioning  the  punishment,  the  court 

^in  have  a  tender  regard  to  cases  of  real  necessity,  which  may, 

^d  do  sometimes  exist,  under  the  best^regulated  governments. 

^  false  sense  of  shame  has  sometimes  tempted  persons,  otherwise 

*e[l  disposed,  to  the  commission  of  these  offences.     Sometimes, 

^^  IS  to  be  feared,  they  have  been  driven  to  it  by  the  cruel  and 

^VeeVing  conduct  of  others,  who  are  in  such  instances  more  just 

^^bjecu  of  severity  than  the  unhappy  sufferers.  2  East's  P.  C.  699. 

"  one  stealeth  another  man's  goods,  and  afterwards  another  One  thief  steal- 
'^^eth  the  same  from  him,  the  owner  may  charge  the  first  or  ing  from  an- 
*«coDd  felon  at  his  choice.    2>a//.c.l62.  ""^^^^ 

*"^  Teal  owner  of  goods  will  not  be  deprived  either  of  the  Owner  does 
property  or  possession  in  law  of  them  by  a  felonious  taking ;  if  "***  '°**  ^^^ 
^^f«e  A.  steal  the  goods  of  J5.,  and  afterwards  C.  steal  the  ?J]E[g  ,ik. 
*""  goods  from  A.f  in  such  case  C.  is  a  felon  both  as  to  A.  and  ing. 
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as  to  B.9  and  he  may  be  indicted  for  stealing  the  goods  of  B, 

1  Hale,  507.  2  East,  P.  C.  c.  16.  §  90.  p.654.  2  Ruu.  156. 

Nor  by  fniudu-  And  GouldJ,  stated  it  to  be  his  opinion,  that  the  doctrine  would 
lently  ukiog,  ^^^^  f^^]^  where  the  goods  are  taken  from  the  possessioo  of  tlie 
^'"^  true  owner  by  fraud,  as  otherwise  a  man  might  derive  an  ad? intage 

from  his  own  wrong.    In  WUkins*s  case^  0»B.  1790,  1  LeadhS2i, 

523.  2Russ.  156. 
Case  of  B.  A  distinction  is  taken  in  the  following  case : — If  A,  steaU  the 

stealing  from  horse  of  B.,  and  aflerwards  delivers  it  to  Cy  who  was  no  ptrtj  to 
A.,  and  C.  tak-  ^^^  ^^g^  stealing,  and  C  rides  away  with  it  animo  JuramUt  yet  C 
bS  iIoTfeloni-  *®  ^^  ^^^°"  '®  ^' »  because,  though  the  horse  was  stolen  fWm  B^ 
ously.  y^^  i^  ^°s  stolen  by  ^.,  and  not  by  C,  for  C.  did  not  take  it; 

neither  is  he  a  felon  to  A^y  for  he  had  it  by  delivery,  1  Hale,  Sffl- 

2  Russ.  156. 

Stealing  things  By  the  common  law  larceny  cannot  be  committed  of  tbinf^ 
that  savour  of  ^hich  savour  of  the  realty,  and  are  at  the  time  they  are  tikes 
the  realty.  ^^^^  ^^  ^^  freehold ;  whether  they  be  of  the  substonce  of  tbc  IM 

as  lead,  or  other  minerals ;  of  the  produce  of  the  land,  ai  treei, 

corn,  grass,  apples,  or  other  fruits ;  or  things  affixed  to  the  M 

as  buildings,  and  articles,  such  as  lead,  &c.  annexed  to  buildings. 

2  East,  P.C.  c.  16.  §  27.  p.  587.   2  Ru$s,  136.     But  it  is  larcay 

to  take  them,  being  severed  from  the  freehold,  as  wood  cat,  gns 

in  cocks,  stones  digged  out  o?  the  quarry ;  and  this,  whether  ther 

are  severed  by  the  owner  or  even  by  the  thief  himself,  if  he  sever 

them  at  one  time,  and  then  come  again  at  another  time  and  tike 

them.     1  Hato.  c.SS.  ^  21.  1  HaU^  510. 

Things  belong-       Thus,  though,  <<  if  a  thief  severs  a  copper,  and  instantly  orrief 

ing  to  the  realty,  it  off,  it  is  no  felony  at  common  law;  if  indeed  he  lets  it  reoin 

but  severed        ^^^^  jj  jg  gevered  any  time,  then  the  removal  of  it  becomei  i 

from  It.  felony,  if  he  comes  back  and  takes  it ;  and  so  of  a  tree  whidi  hu 

been   some  time  severed."     Per  Gibbs  C  J.  in  Lee  v.  Rud»i 

M.  T.  57  G.  S.    7  Taunl.  191. 

7&8G.4.  C.29.       By  7  4"  8  G.4.  c.29.  §  37.,  If  any  person  shall  steal,  or  set cr 

Stealing  certain  with  intent  to  Steal,  the  ore  of  any  metal,  or  any  lapis  calaoifons, 

minerals.  manganese  or  mundick,  or  any  wad,  black  cawke,  or  black  \tA 

or  any  coal,  or  cannel  coal,  from  any  mine,  bed,  or  vein  theiefl| 
respectively,  every  such  offender  shall  be  guilty  of  felonj,  vA 
being  convicted  thereof  shall  be  liable  to  be  punished  in  the  taa^ 
manner  as  in  the  case  of  simple  larceny. 
Stealing  fix-  §  44.  If  any  person  shall  steal,  or  rip,  cut,  or  break,  with  iotest 

tures  from  |q  gteal,  any  glass  or  woodwork  belonging  to  any  building  wbit- 

an'*  Uiin*  made  ^^^^^^*  ®'  ^^7  ^®*^»  *''®"»  copper,  brass,  or  other  metal>  or  tPJ 
of  mefad^fr^m  *  Utensil  or  fixture,  whether  made  of  metal  or  other  materiili  in- 
land, spectively  fixed  in  or  to  any  building  whatsoever,  or  aoj  tknf 

made  of  metal  fixed  in  any  land  being  private  property,  or  fort 
fence  to  any  dwelling-house,  garden,  or  area,  or  in  any  vp^ 
street,  or  other  place  dedicated  to  public  use  or  ornament,  ev^ 
such  offender  shall  be  guilty  of  felony,  and,  being  conficted 
thereof,  shall  be  liable  to  be  punished  in  the  same  manoersiintl^ 
case  of  simple  larceny;  and  in  case  of  any  such  thing  fixed  in  any 
square,  street,  or  other  like  place,  it  shall  not  be  necessar]^  to  allege 
the  same  to  be  the  property  of  any  person.  See  R.  v.  FwAt  f^ 
p.  455. 
Tenants  and  §  4>5.  If  any  person  shall  steal  any  chattel  or  fixture  let  to  be 

lodgers  stealing  used  by  him  or  her  in  or  with  any  house  or  lodging,  whether  toe 
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ontract  shall  have  been  entered  into  by  him  or  her,  or  by  her  7&66. 4.  c89. 
usbandt  or  by  any  person  on  behalf  of  him  or  her,  or  her  ................. 

uabandy  every  sach  offender  shall  be  guilty  of  felony,  and,  being  from  the  aput- 
ODvicted  thereof,  shall  be  liable  to  be  punished  in  the  same  menta  they  hire. 
nanner  as  in  the  case  of  simple  larceny ;  and  in  every  such  case 
f  stealing  any  chattel  it  shall  be  lawful  to  prefer  an  indictment 
1  the  common  form  as  for  larceny,  and  in  every  such  case  of 
tealin^  any  fixture  to  prefer  an  indictment  in  the  same  form  as  if 
he  offender  were  not  a  tenant  or  lodger,  and  in  either  case  to  lay 
he  property  in  the  owner  or  person  letting  to  hire. 

t  38.  If  any  person  shall  steal,  or  shall  cut,  break,  root  up,  or  Steftling  trees, 
>therwise  destroy  or  damage  with  intent  to  steal,  the  whole  or  any  shrubs,  &c. 
yart  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  ^^^'°^^ 
growing  in  any  park,  pleasure-ground,  garden,  orchard  or  avenue,  ^'  .*'  K*"**"»> 
ir  in  any  ground  adjoining  or  belonging  to  any  dwelling-house,  to  the  value  of 
^ery  such  offender  (in  case  the  value  of  the  article  or  articles  iL ; 
(tomi,  or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of 
>ne  poond)  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
hM  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of 
iimple  larceny ;  and  if  any  person  shall  steal,  or  shall  cut,  break, 
root  up,  or  oUierwise  destroy  or  damage  with  intent  to  steal,  the 
iw^hole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood, 
respectively  Rowing  elsewhere  than  in  any  of  the  situations  herein-  elsewhere  SL, 
before  mentioned,  every  such  offender  (in  case  the  value  of  the 
article  or  articles  stolen,  or  the  amount  of  the  injury  done,  shall 
exceed  the  sum  of  five  pounds)  shall  be  guilty  of  felony,  and,  felonj. 
being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny.    See  R.  v.  Hodga,  infra* 

f  59.  If  any  person  shall  steal,  or  shall  cut,  break,  root  up,  or  stealiug  trees, 
otherwtte  destroy,  or  damage  with  intent  to  steal,  the  whole  or  shmhs,  &c. 
any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  where-  ff^^^S  ^1^®- 
soever  the  same  may  be  respectively  growing,  the  stealing  of  such  ^°®'^* 
article  or  articles,  or  the  injury  done,  being  to  the  amount  of  a 
billing  at  the  least,  every  such  offender,  being  convicted  before  li.  value, 
a  justice  of  the  peace,  shall  for  the  first  offence  forfeit  and  First  convic- 
pay,  over  and  above  the  value  of  the  article  or  articles  stolen,  or  ^^°' 
the  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding 
five  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  any  person 
to  convicted  shall  afterwards  be  guilty  of  any  of  the  said  offences, 
and  shall  be  convicted  thereof  in  like  manner,  every  such  offender 
shall  for  such  second  offence  be  committed  to  the  common  gaol  Second  cootio- 
or  boose  of  correction,  there  to  be  kept  to  hard  labour  for  such  ^^"* 
term,  not  exceeding  twelve  calendar  months,  as  the  convicting 
justice  shall  think  fit ;  and  if  such  second  conviction  shall  take 
place  before  two  justices,  they  may  further  order  the  offender,  if  a 
male,  to  be  once  or  twice  publicly  or  privately  whipped,  after  the 
ex{Mration  of  four  days  from  the  time  of  such  conviction ;  and  if  Third  offence 
anv  person  so  twice  convicted  shall  afterwards  commit  any  of  the  ^<^l°"y* 
laid  offinices,  such  offender  shall  be  deemed  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny. 

^  40.  If  any  person  shall  steal,  or  shall  cut,  break,  or  throw  Stealing,  &c. 
down  with  intent  to  steal,  any  part  of  any  live  or  dead  fence,  or  Jj^*  or  dead 
80V  wooden  post,  pale,  or  rad  set  up,  or  used  as  a  fence,  or  any    ^^^'    ^* 
stile  or  gate^  or  any  pwrt  thereof  respectively,  every  such  offender, 
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7&8G.4.  C.29. 
First  offence. 


Second  offence. 


Suspected  per- 
sons in  posses- 
sion of  wood, 
&c. 


Stealing,  &c. 
plant,  root, 
fruit  or  Teget- 
ttble  in  a  gar- 
den, &c. 


Second  offence 
felony. 


Stealing,  &c. 
vegetable  grow- 
ing  elsewhere. 
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being  convicted  before  a  justice  of  the  peace,  shall  for  the  first 
offence  forfeit  and  pay,  over  and  above  the  value  of  the  article 
or  articles  so  stolen,  or  the  amount  of  the  injury  done,  such  som 
of  money,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem 
meet;  and  if  any  person  so  convicted  shall  afterwards  be  guilty  of 
any  of  the  said  offences,  and  shall  be  convicted  thereof  in  like 
manner,  every  such  offender  shall  be  committed  to  the  commoD 
gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour  for 
such  term,  not  exceeding  twelve  calendar  months,  as  the  coorict- 
ing  justice  shall  think  fit ;  and  if  such  subsequent  conviction  shall 
take  place  before  two  justices,  they  may  further  order  the  ofiender, 
if  a  male,  to  be  once  or  twice  publicly  whipped,  after  the  expir- 
ation of  four  days  from  the  time  of  such  conviction. 

§  41  •  If  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or 
any  underwood,  or  any  part  of  any  live  or  dead  fence,  or  any  post, 
pale,  rail,  stile,  or  gate,  or  any  part  thereof,  being  of  the  value  of 
two  shillings  at  the  least,  shall,  by  virtue  of  a  search  warrant,  to 
be  granted  as  herein-afler  mentioned,  be  found  in  the  possession  of 
any  person,  or  on  the  premises  of  any  person,  with  his  knowledge, 
and  such  person,  being  carried  before  a  justice  of  the  peace,  stuB 
not  satisfy  the  justice  that  he  came  lawfully  by  the  same,  be  shall, 
on  conviction  by  the  justice,  forfeit  and  pay,  over  and  above  the 
value  of  the  article  or  articles  so  found,  any  sum  not  exceeding 
two  pounds. 

§  is.  If  any  person  shall  steal,  or  shall  destroy  or  damage  witb 
intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  prodactioo. 
growing  in  any  garden,  orchard,  nursery-ground,  hothouse,  greea- 
house,  or  conservatory,  every  such  ofiender,  being  conficted 
thereof  before  a  justice  of  the  peace,  shall,  at  the  discretiooflt 
the  justice,  either  be  committed  to  the  common  gaol  or  bouse  of 
correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  aod 
kept  to  hard  labour,  for  any  term  not  exceeding  six  calendar 
months,  or  else  shall  forfeit  or  pay,  over  and  above  the  value  of 
the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  dooe, 
such  sum  of  money,  not  exceeding  twenty  pounds,  as  to  die 
justice  shall  seem  meet ;  and  if  any  person  so  convicted  sbslt 
afterwards  commit  any  of  the  said  offences,  such  offender  shall  be 
deemed  guilty  of  felony,  and  being  convicted  thereof,  shall  he 
liable  to  be  punished  in  the  same  manner  as  in  the  case  of  nm^ 
larceny.    See  R.  v,  Hodges,  infra. 

§  43.  If  any  person  shall  steal,  or  destroy  or  damage  with 
intent  to  steal,  any  cultivated  root  or  plant  used  for  the  food  of 
man  or  beast,  or  for  medicine,  or  for  distilling,  or  for  dyeings  or 
for  or  in  the  course  of  any  manufacture,  and  growing  in  any  l^ 
open  or  enclosed,  not  being  a  garden,  orchard,  or  nursery-groand, 
every  such  offender,  being  convicted  before  a  justice  of  nepeac^* 
shall,  at  the  discretion  of  the  justice,  either  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  imprisoned  oolyt 
.  or  to  be  imprisoned  and  kept  to  hard  labour,  for  any  term  not 
exceeding  one  calendar  month,  or  else  shall  forfeit  and  pay  over 
and  above  the  value  of  the  article  or  articles  so  stoleOy  or  f"^ 
amount  of  the  injury  done,  such  sum  of  money,  not  ^^^^ 
twenty  shillings,  as  to  the  justice  shall  seem  meet,  and  in  drfau't 
of  payment  thereof,  together  with  the  costs  (if  ordered),  Awl^ 
committed  as  aforesaid,  for  any  term  not  exceeding  one  calendar 
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DODthy  unless  payment  be  sooner  made;  and  if  any  person  so  7&8G.4.cSSi 

convicted  shall  afterwards  be  guilty  of  any  of  the  said  offences.  Second  offence. 

and  shall  be  convicted  thereof  in  like  manner,  every  such  offender 

sball  be  committed  to  the  common  gaol  or  house  of  correction, 

there  to  be  kept  to  hard  labour  for  such  term,  not  exceeding  six 

calendar  months,  as  the  convicting  justice  shall  think  fit;  and  if 

such  subsequent  conviction  shall  take  place  before  two  justices, 

diey  may  further  order  the  offender,  if  a  male,  to  be  once  or  twice 

pubhcly  or  privately  whipped,  after  expiration  of  four  days  from 

the  time  of  such  conviction. 

Prisoner  was  indicted  on  7  Se  SG.4.  c.29*  §38.,  for  stealing  Ground  it  not 
pear  trees,  stating  in  one  count,  that  they  were  growing  in  a  gar-  •4io>';ing  *»  » 
den,  and  in  another  that  they  were  growing  in  ground  adjoining  ff^'j^*'*^*' 
to  a  dwelling-house.    It  appeared  that  the  ground  was  separated  intemd"whe- 
fron  the  back  ol*  the  house  by  a  paved  entry  or  walk  of  about  a  ther  it  be  a  gar. 
yard  in  width ;  and  it  was  ruled  by  Parke  J.  that  the  statute  must  den  or  nimeiy 
be  construed  strictly,  and  that  not  being  absoltUely  coniiguous,  it  »  •  question     . 
coald  not  be  considered  afl^'otiftW  to  the  house.   Another  question  '^^^^i^ 
baving  arisen  whether  the  ground  was  a  garden  or  only  a  nurseriff  f^^rf^  *" 
it  was  held  to  be  a  question  for  the  jury,  and  the  prisoner  was  ac-  ^  29  (42  do 

quitted.  notwlyto 

The  trees  taken  were  grafted  seedlings  about  seven  feet  high,  young  fruit 
and  Parke  J.  held  they  came  within  the  description  of  tree  de-  ^i^*  ^^  a  nur- 
»cribed  in  $  88.,  and  that  §  42.  did  not  apply  to  them.    Hereford  "^^  ^^  •^*- 
&p^  i^M^  1829,   R.  V.  Hodgesy  I  M.  Sr  Af.S41. 

The  prisoner  was  tried  and  convicted  at  Norwich  for  stealing  Where  |Mit  of 
MX  feet  of  copper  pipe,  which  the  indictment  stated  to  be  the  ahoiueisocca- 
proTOrty  of  John  Symondsy  and  to  be  fixed  to  the  dwelling-house  ^  ^  ^-  ^* 
of  Bnabeth  Drummee  and  Sarah  Alien ;  and  a  second  count  SlTnofbe"  *' 
stated  it  to  be  the  property  of  E.  D.  and  iS.  ^.,  and  fixed  to  their  detcrilMd  as 
dwelling-bouse.     It  appeared  that  the  dwellinff-house  was  the  pro-  the  dwelling 
pertj  of  John  Symonds,  in  the  same  yard  wiA,  and  adjoining  to,  ^uae  of  A. 
^is  own  house ;  and  it  consisted  of  two  rooms,  one  on  the  ground  ^^  ^* 
floor,  the  other  up  one  pair  of  stairs ;  one  of  these  was  occupied 
oy  £.2).  and  the  other  by  S.  A,^  as  separate  tenants  to  «/•  S.,  and 
the  pipe  which  was  stolen,  ran  longitudinally  down  these  two 
rooms  to  carry  off  the  water  from  the  roof.    The  question  was, 
w^bether  the  dwelling'^ouse  was  properly  described ;  and  on  case 
TCierved,  the  judges  were  of  opinion  that  the  conviction  was  wrong, 
there  being  neither  a  joint  possession  nor  a  joint  property  of  the 
dwelling-house.     M.  T.  18S4,  R.  v.  Francis  Finch,  MS. 

^ith  regard  to  domestic  animals,  such  as  horses,  oxen,  sheep.  Domestic' 
^d  the  like,  there  is  no  doubt  whatever  that  they  were  the  animali, 
^^Vjjects  of  larceny  at  common  law.    And  the  stealing  of  many  of  ^**"?»  ^*"^* ' 
tne«e  anknals  has  been  made  a  capital  offence,  by  the  provisions  of  ^eTUi^^**' 
^▼eral  statutes,  which  have  been  or  will  be  treated  of  under  their 

respective  titles.    Domestic  birds  also,  as  ducks,  hens,  geese, 

^^'^^y*)  peacocks,  &c*  are  clearly  the  subjects  of  larceny.    So 

^  Weeny  may  be  committed  of  their  eggs  or  young  ones. 

^^m.  150.  1  Hale,  511.  1  Havo.  c.SS.  §  4S. 
^d  ss  the  stealing  of  such  animals  is  larceny,  it  is  also  larceny  Produce  of 

to  stea)  die  produce  of  them,  though  taken  from  the  living  animals.  •nin»l». 

^Poo  this  ground  it  was  holden  by  all  the  judges,  on  a  case  re- 

^^^  for  their  opinion,  that  milking  a  cow  at  pasture  and  stealing  Milk. 
\  was  larceny ;  and  it  was  also  holdeni  that  larceny  may 
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be  ceBinfHtted  by  pulling  wool  from  the  bodies  of  live  sheep  and 
lambs  with  a  felonious  intent.  ^Easty  P.C»  c.l6»  §  49.  p.  €16, 
617.  2Rusi.  150. 

In  regard  to  hunting,  carrying  away^  killingt  &c.  deer,  or  takiog 
or  killing  hares  and  conies  in  warren,  &c.»  see  tit.  (Sane.  Ab  to 
taking  or  destroying  68h,  see  tit.  JFt0|»* 

The  Stat.  7  &  8  G.  4.  r.  22.  $  33.t  enacU,  '^  that  if  any  penoo 
shall  unlawfully  and  wilfully  kill,  wound,  or  take  any  bouse  dofre 
or  pigeon,  under  such  circumstances  as  shall  not  amount  to  Iv- 
ceny  at  common  law,  every  such  offender,  being  convicted  thereof 
before  a  justice  of  the  peace,  shall  forfeit  and  pay,  over  and  abore 
the  value  of  the  bird,  any  sum  not  exceeding  two  pounds." 

It  is  however  certain,  that  larceny  cannot  at  common  law  be  con- 
mitted  of  such  animals  in  which  there  is  no  property,  as  of  be»u 
that  wreJercB  natura  and  unreclaimed ;  such  as  deers,  hares,  and 
eonies  in  a  forest,  chase,  or  warren;  fish  in  an  open  river  or  pood; 
old  pigeons  out  of  the  house ;  or  wild  fowls  at  their  natural  iibertr; 
although  any  person  mav  have  an  exclusive  right  ratUme  lod  ai 
privilegii  to  take  tliem  if  he  can  in  those  places.     But  if  thej  are 
dead,  reclaimed,  and  known  to  be  so,  or  confined  and  may  sent 
for  food,  it  is  otherwise  even  at  common  law.     For  of  deer  so 
enclosed  in  a  park,  which  may  be  taken  at  pleasure;  fish  ioatnutli 
or  net,  or  as  it  should  seem  m  any  other  enclosed  place  which  is 
private  property,  and  where  they  may  be  taken  at  the  pleasure  q( 
the  owner  at  any  time ;  pheasants  or  partridges  in  a  mew;  yoong 
pigeons,  or  old  ones  when  shut  up ;  young  hawks  in  a  nest,  sod 
even  old  ones,  or  falcons  reclaimed  and  known  by  the  party  to  be 
so ;  larceny  may  be  committed.     The  same  as  to  peacocks :  so  ot 
swans  marked  and  pinioned,  or  swans  unmarked,  if  tame,  kept  io 
a  motei  pond,  or  private  river;  but  if  they  range  out  of  the  royaitj, 
it  is  no  felony  to  take  them  though  marked,  because  it  cannot  be 
known  that  they  belong  to  any  person.    Nor  can  larceny  be  con- 
mi  tted  of  the  eggs  of  these,  or  or  hawks;  because  the  stat  UH']- 
c  17«  has  af^ointed  a  less  punishment,  namely,  fine  and  iopn- 
sonment*     2  East,  P.  C.  607.     3  Insi.  109,  1 10.    4  Bloc  CsM' 
2S5,  236.     1  Hnle,  510,  511-     1  Hato.  c.33.  §§  25—28.   Hti 
Sum.  67,  68.    Davies  v.  Potoell,  Will.  Rep.  49.     But  the  stealing 
of  a  stock  of  bees  seems  to  be  admitted  to  be  felony.    Tilf^  ^' 
Smith,  T.  Ray.  33. 

John  Rough  being  convicted  on  an  indictment  for  stealiogs 
pheasant,. value  40«.,  of  the  goods  and  chattels  of  H.St  ^^ 
judges,  on  a  second  conference  in  Easter  term  17799  after  macb 
debate  and  difference  of  opinion,  agreed  that  the  convictioa  vii 
bad ;  for  in  cases  of  larceny  of  animals  Jens  naiura,  the  io^' 
ment  must  shew  that  they  were  either  dead,  tame,  or  coDfiaed; 
otherwise  they  must  be  presumed  to  be  in  their  original  i^^j 
and  that  it  is  not  sufficient  to  add  *'  of  the  goods  and  ^^'^'^^ 
of  such  a  one.  Rough's  case,  Surrey  Lent.  Ass.  177Pi  2£w» 
P.  C.  607.  .   , 

Thomas  Jones  was  indicted  for  stealing  five  pheasants  ^''*^ 
of  their  natural  liberty,  the  property  of  A.  Fountain.  It  appear*! 
on  the  evidence  that  Fountain  was  an  alehouse-keeper,  and  o^ 
qualified  person  to  keep  or  to  shoot  game ;  and  that  he  bred  tbese 
pheasants  for  sale.  And  it  was  objected  on  behalf  of  the  prisoaer, 
that  F.,  not  being  a  qualified  person,  could  have  no  property  » 
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the  pheasants^  nor  any  legal  possession  sufficient  to  support  the 
indictment;  Uiat  by  the  several  statutes  relating  to  the  game 
laws,  unqualified  persons  are  forbidden,  under  certain  penalties, 
to  hawe  pheasants  in  their  possession,  and  that  by  one  of  those 
statutes  authority  is  given  to  a  justice  of  the  peace  to  take  away 
from  such  person  any  pheasant  he  may  have  in  his  possession* 
But  Grose  J.  held,  that  it  was  sufficently  legal  possession  for  the 
purposes  of  the  indictment,  and  the  prisoner  was  convicted.  Joneis 
caset  Buckingham  Lent  Ass.  1809,  cor*  Grose  J,  MS.  (Kt) 

But  there  are  some  animals  which,  though  they  may  be  re«  Animals  of  a 
claimed^  yet  are  considered  of  so  base  a  nature,  that  no  larceny  ''^^  nature, 
can  be  committed  of  them ;  such  as  bears,  foxes,  monkeys,  cats, 
ferrets,  and  the  like :  and  the  same  doctrine  extends  to  the  whelps 
or  young  of  such  animals.    3  Inst.  109. 

John  Searing  was  indicted  for  stealing  "  five  live  tame  ferrets,   'Perreu  are 
confined  in  a  certain  hutch,"  &c.  the  property  of  Daniel  Flower,  ^!]?!J^  **^  V^ 
The  evidence  brought  the  fact  of  taking  the  ferrets,  clearly  home  ^^i  ||^  "inject 
to  the  prisoner,  and  it  was  also  proved  that  ferrets  are  valuable  of  larcenj. 
animals,  and  that  those  in  question  were  sold  by  the  prisoner  for 
nine  shillings.    But,  the  jury  having  found  the  prisoner  guilty,  the 
case  was  submitted  to  the  consideration  of  the  judges,  upon  the 
question  whether  ferrets  must  be  considered  as  animals  of  so  base 
a  nature  (a)  that  no  larceny  can  be  committed  of  them.    And  the 
judges  held  the  conviction  wrong.     Searing*s  case,  Hertford  Lent 
Ass.  1818,  cor.  Wood  B.,  C.  C.R.  350. 

By  7  &  8  G.4.  c.29.  §  31.,  If  any  person  shall  steal  any  dog,  or  7&8G.4.  c.S9. 
shall  steal  any  beast  or  bird  ordinarily  kept  in  a  state  of  confine-  Stealing  dog, 
ment,  not  bemg  the  subject  of  larceny  at  common  law,  every  such  ^!5f^li  ^'irfL* 
offender,  being  convicted  thereof  before  a  justice  of  the  peace,  £„  ,  state  ^ 
shali,  for  the  first  offence,  forfeit  and  pay,  over  and  above  the  confinement. 
value  of  the  dog,  beast,  or  bird,  such  sum  of  money  not  exceed- 
ing 20^.  as  to  the  justice  shall  seem  meet ;  and  if  any  person  so 
convicted  shall  afterwards  be  guilty  of  any  of  the  said  offences, 
and  shall  be  convicted  thereof  in  like  manner,  every  such  offender  Second  offence, 
shall  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  he  kept  to  hard  labour  for  such  term,  not  exceeding 
twelve  calendar  months,  as  the  convicting  justice  shall  think  fit ; 
and  if  such  subseauent  conviction  shall  take  place  before  two 
justices,  they  may  further  order  the  offender,  if  a  male,  to  be  once 
or  twice  publicly  or  privately  whipped^  after  the  expiration  of  four 
days  from  the  time  of  such  conviction. 

§  32.  If  any  dog,  or  any  such  beast,  or  the  skin  thereof,  or  any  Skin,  &c.  found 
such  bird,  or  any  of  the  plumaee  thereof,  shali  be  found  in  the  ^  premins ; 
possession  or  on  the  premises  of  any  person,  by  virtue  of  a  search-  ^it*"^  ^^' 
warrant  to  be  granted  as  herein-after  mentioned,  the  justice  by 
whom  such  warrant  was  granted  may  restore  the  same  respec- 
tively to  the  owner  thereof;  and  the  person  in  whose  possession  or 
on  whose  premises  the  same  shall  be  so  found  (such  person  know- 
ing that  the  dog,  beast,  or  bird  has  been  stolen,  or  that  the  skin  is 
the  skm  of  a  stolen  dog  or  beast,  or  that  the  plumage  is  the  plu- 
mage of  a  stolen  bird),  shall,  on  conviction  before  a  justice  of  the 
peace,  be  liable,  for  the  first  offence  to  such  forfeiture,  and  for  every 

(a)  Tbe  ferret  was  originally  a  natiTe  of  Africa,  bot  has  for  a  long  time  been 
bred,  kifC,  and  told  in  tUt  oountiy  as  a  tame  animaL 
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subsequent  offencei  to  such  punishment  as  persons  convicted  of 

stealing  any  dog,  beast,  or  bird,  are  herein-before  made  liable  to. 

Deeds,  &c.  con-       Larceny  could  not  by  the  common  law  be  committed  of  writteo 

cerning  land,      instruments  relating  to  real  estate;  for  the  taking  of  them  wag 

and  Uie  box,       considered  as  merely  a  trespass,  and  no  felony,  upon  a  principle 

&c.  contoining    ^\\[q^  ^q  those  already  mentioned,  viz.  that  they  concern  the  land, 

^™*  or  (in  technical  language)  savour  of  the  realty,  and  are  considered 

as  part  of  it  by  the  law,  and  descend  with  it  to  the  heir.    3  EaUt 

P.  C.  c.  16.  s.  34.  p.  596.     2  Rum.  141.      Wesbeers  case^  0.  B. 

1739,  2  EasU  P'  C.  ib.    It  was  also  holden  that  the  box  or  chest  Id 

which   the  charters  were  held  was  not  the  subject  of  Isroeoy. 

1  Hale,  510.  3  Imt.  109.  2  Russ.  142. 

7&8G.4.  C.29.       7&8G. 4.  C.29.  §22.  If  any  person  shall,  either  duriogtk 

Stealing  or         life  of  the  testator  or  testatrix,  or  after  his  or  her  death,  st^,  or 

fraudulently       fQj.  g^y  fraudulent  purpose  destroy  or  conceal,  any  will,  codicil, 

destrojfing,  or     ^^  other  testamentary  instrument,  whether  the  same  shall  relate  to 

wi?/^^odicil,       ^^^^  ^^  personal  estate,  or  to  both,  every  such  offender  shall  be 

&c.  Ruilty  o^  A  misdemeanor,  and  being  convicted  thereof,  shall  be 

liable  to  any  of  the  punishments  which  the  court  may  award,  ai 
Not  necessary  herein-before  last  mentioned  (a) ;  and  it  shall  not  in  any  indict- 
to  allege  pro-  ment  for  such  offence  be  necessary  to  allege  that  sach  wi]l> 
perty  or  value,    codicil,  or  Other  instrument,  is  the  property  of  any  person,  or  that 

the  same  is  of  any  value. 
Stealing  any  k  23.  If  any  person  shall  steal  any  paper  or  parchment,  written 

paper  or  parch-  or  printed,  or  partly  written  and  partly  printed,  being  evideoce  of 
ment  being  part  the  title,  or  of^  any  part  of  the  title,  to  any  real  esUte,  every  such 
7^&  8^G  4  offender  shall  be  deemed  guilty  of  a  misdemeanor ;  and,  beinf 
c.  89.       '         convicted  thereof,  shall  be  liable  to  any  of  the  punishmenta  which 

the  court  may  award,  as  herein-before  last  mentioned ;  and  io  as/ 
indictment  for  such  offence,  it  shall  be  sufficient  to  allege  the  thing 
stolen  to  be  evidence  of  the  title,  or  of  part  of  the  title,  of  the 
person  or  of  some  one  of  the  persons  having  a  present  interest, 
whether  legal  or  equitable,  in  the  real  estate  in  which  the  suae 
relates,  and  to  mention  such  real  estate,  or  some  part  thereof; 
Not  necessary  and  it  shall  not  be  necessary  to  allege  the  thing  stolen  to  be  of 
to  allege  value,    any  value. 

Provision  in  §  24f.  Provided  always,  and  be  it  enacted,  that  nothing  in  tbif 

legard  to  a  civil  act  contained  relating  to  either  of  the  misdemeanors  aioresaHi» 
proceeding  in  nor  any  proceeding,  conviction,  or  judgment  to  be  had  or  taieo 
respect  to  the  thereupon,  shall  prevent,  lessen,  or  impeach  any  remedy  at  law  or 
**"**  •  in  equity,  which  any  party  aggrieved  by  any  such  offence  voffA 

or  would  have  had  if  this  act  had  not  been  passed ;  but  Dere^ 
theless  the  conviction  of  any  such  offender  shall  not  be  received 
in  evidence  in  any  action  at  law  or  suit  in  equity  against  hitn; 
and  no  person  shall  be  liable  to  be  convicted  of  either  of  the  i&tf' 
demeanors  aforesaid  by  any  evidence  whatever,  in  respect  of  aoj 
act  done  by  him,  if  he  shall  at  any  time  previously  to  his  beiD^ 
and  to  evidence  indicted  for  such  offence  have  disclosed  such  act,  on  oath,  in  ^ 
on  indictment    sequence  of  any  compulsory  process  of  any  court  of  \bw  or  eqw?i 

in  any  action,  suit,  or  proceeding  which  shall  have  been  ^"fo 
instituted  by  any  party  aggrieved,  or  if  he  shall  have  discJosw 
the  same  in  any  examination  or  deposition  before  any  c(0^ 
sioners  of  bankrupt. 

(a)  In  8.  21.  see  poit. 

J 
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§  21.  If  anj  person  shall  steal,  or  shall  for  any  fraudulent  pur-  7&8  G.i.c.99. 
poee  take  from  its  place  of  deposit  for  the  time  being,  or  from  an  j  Stealing  or 
person  having  the  lawful  custody  thereof,  or  shall  unlawfully  and  ft^udulentlj 
maliciously  obliterate,  injure,  or  destroy  any  record,  writ,  return,  nrioiSy^i^"^ 
panel,  process,  interrogatory,  deposition,  affidavit,  rule,  order,  or  jaring^&canj 
warrant  of  attorney,  or  any  original  document  whatsoever  of  or  record,  &c 
belonging  to  any  court  of  record,  or  relating  to  any  matter,  civil 
or  criminal,  begun,  depending,  or  terminated  in  any  such  court, 
or  any  bill,  answer,  interrogatory,  deposition,  affidavit,  order,  or 
decree,  or  any  original  document  whatsoever  of  or  belonging  to 
any  court  of  equity,  or  relating  to  any  cause  or  matter  begun, 
depending,  or  terminated  in  any  such  court,  every  such  oflfender 
shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof, 
shall   be  liable,  at  the  discretion  of  the  court,  to  be  transported  Puntshment. 
beyond  the  seas  for  the  term  of  seven  years,  or  to  suffer  such 
other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the 
court  shall  award  ;  and  it  shall  not  in  any  indictment  for  such   Notneccsmyto 
offence  be  necessary  to  allege  that  the  article,  in  respect  of  which  ^'^8«  property 
the  offence  is  committed,  is  the  property  of  any  person,  or  that  ^'  ^"^ 
the  same  is  of  any  vahie. 

Written  instruments  which  concerned  mere  choses  in  action,  aa  Bondi,  biU% 
bonds,  bills,  and  notes,  were  considered  at  common  law  not  to  be  &<^* 
goods  whereof  larceny  could  be  committed,  as  being  of  no  intrinsic 
value,  and  not  importing  any  property  in  the  possession  of  the 
person  of  whom  they  were  stolen.   2  East^  P,  C.  c.  16.  §  36.  p.  597* 
2/?u5«.  141. 

The  legislature,  however,  found  it  necessary  to  interfere  in  re-  Statutes  reUt- 
gard  to  many  instruments  which  concerned  mere  choses  in  action,  log  thereto. 
and  to  make  the  stealing  of  them  larceny  and  felony.   See  2  G.  2. 
c.  25.  §  3.   2  Russ.  143. 

This  Stat,  is  now  repealed  by  7  &  8  G.  4.  c.  27*9  except  so  far  8  G.  3.  c.  35. 
as  such  repeal  may  be  qualified  by  §  2.,  which  enacts,  "  That  J^pe^'e^^ 
nothing  in  this  act  contained  shall  in  anywise  affect  or  alter  such  ®***P*»  *^' 
part  of  any  act  as  relates  to  the  post  office,  or  to  any  branch  of 
the  public  revenue,  or  to  the  naval,  military,  victualling,  or  other 
public  stores  of  his  Majesty,  &c.  except  the  acts  of  31  Elix*  c,  4. 
§  22.    Car.  2.  c.  5.,  which  are  herein-before  repealed,  or  shall  a£Pect 
or  alter  any  act  relating  to  the  Bank  of  England  or  South  Sea 
Company." 

7  ^  8  0. 4.  e.29.  §  5.    If  any  person  shall  steal  any  tally,  order,  7&  8G.4.  c.  29. 
or  other  security  whatsoever,  entltlinir  or  evidencing  the  title  of  any  S*«*lj"g  P«*>lic 

Lj  *-.  1-  *   M.         ».  '  Li*^   or  private  se- 

person  or  body  corporate  to  any  share  or  mterest  m  any  public  curities  for 

stock  or  fund,  whether  of  this  kingdom,  or  of  Great  Britain^  or  of  money,  or  war. 

Ireland^  or  of  any  foreign  state,  or  in  any  fund  of  any  body  cor-  rants  for  goods. 

porate,  company,  or  society,  or  to  any  deposit  in  any  savings' 

bank,  or  shall  steal  any  debenture,  deed,  bond,  bill,  note,  warrant,   Bond,biU,note, 

order,  or  other  security  whatsoever  for  money  or  for  payment  of  &c. 

money,  whether  of  this  kingdom,  or  of  any  foreign  state,  or  shall 

steal  any  warrant  or  order  for  the  delivery  or  transfer  of  any 

goods  or  valuable  thing,  every  such  offender  shall  be  deemed 

guilty  of  felony,  of  the  same  nature,  and  in  the  same  degree,  and 

punishable  in  the  same  manner,  as  if  he  had  stolen  any  chattel  of 

like  value  with  the  share,  interest,  or  deposit  to  which  the  security 

so  stolen  may  relate,  or  with  the  money  due  on  the  security  so 

stolen  or  secured  thereby  and  remaining  unsatisfied,  or  with  the 
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value  of  the  goods  or  other  valuable  thing  meDtioQed  in  the  war- 
rant or  order ;  and  each  of  the  several  documents  berein-before 
enumerated,  shall  throughout  this  act  be  deemed  for  eveiy  pur- 
pose to  be  included  under  and  denoted  by  the  words  "  vidosble 
security." 

At  a  conference  of  the  judges  in  Easter  term  1781,  JVarei  J. 
mentioned,  that  a  person  was  convicted  before  him  for  privately 
stealing  from  the  person  of  another  a  pocket-book  containing  a 
note  of  the  Bristol  bank,  signed  by  some  one  on  behalf  of  him- 
self and  partners,  promising  to  pay  to  the  prosecutor  or  order  a 
sum  of  money,  but  which  the  prosecutor  had  not  indorsed.  All 
the  judges  were  of  opinion  that  this  was  a  capital  felony  within 
the  Stat.  2  G.  2.  c.  25.  (now  repealed),  which  makes  the  stealing 
promissory  notes,  &c.  felony,  with  the  same  consequences  as  goods 
of  the  like  purported  value ;  that  this  was  a  promissory  note,  a&d 
its  not  being  indorsed  was  immaterial.    2  EasCs  P.  C.  598. 

So,  an  indictment  for  stealing  a  bill  of  exchange  upon  the  saoM 
statute  was  sustained  by  proof  that  when  found  in  the  prisoners 
possession  there,  it  had  an  indorsement  (made  afterwards)  and  not 
laid  in  the  indictment ;  for  the  addition  of  a  third  name  made  no 
difference ;  it  being  the  same  bill  that  was  originally  stolen.  Afuh. 
and  Kind's  case^  Leicester  Lent  Ass,  1783,  2  East^s  P*  C  602* 

In  an  indictment  on  15  G.  2.  c.  13.,  relating  to  embezzlements  by 
servants  of  the  Bank  of  England^  the  prisoner  was  charged  ^i& 
stealing  certain  bills  called  exchequer  bills :  and  as  it  appeared  that 
the  person  who  signed  them  on  the  part  of  government  was  not 
legally  authorised  to  do  so,  the  court  held  they  were  not  good  ei- 
chequer  bills,  and  that  the  prisoner  could  not  be  convicted.  R*  v* 
Aslett,  2  Leach,  954.  2  Russ.  145. 

Where  the  notes  of  a  country  bank  had  been  paid  bv  their 
correspondent  bank  in  London,  but  were  reissuable,  and  being 
stolen  while  they  were  in  transitu  for  the  purpose  of  being  reissued, 
held,  that  they  were  subjects  of  larceny  at  common  law  (though 
they  were  extmct  as  promissory  notes)  as  valuable  property  of  tbe 
country  bankers,  under  the  description  of  pieces  of  paper  each  re- 
spectively stamped  with  a  stamp,  &c.  R.  v.  Clarke^  E,  T*  IBIO, 
C7.  C  xL.  18 1  • 

And  in  the  above  case  the  principle  was  laid  down,  that  if  & 
chattel  be  valuable  to  the  possessor,  though  not  saleable,  and  of  do 
value  to  any  one  besides,  it  may  still  be  the  subject  of  larceoj. 
2Russ.l4f7.n(t.) 

Prisoner  was  indicted  for  the  receiving  of  stolen  notes  oi  a 
country  bank  which  had  been  pmd  by  a  London  bank,  who  were 
their  agents,  and  were  stolen  while  m  the  course  of  being  sent 
down  again  to  the  country  bankers  for  the  purpose  of  being 
reissued ;  they  were  described  in  some  counts  as  pieces  of  paper 
of  great  value,  being  stamped,  &c.  of  the  goods  and  chattels  oi 
•/.  fV,f  and  in  others  as  valuable  securities,  of  the  property  o 
J.  fV, :  on  case  reserved,  some  of  the  judges  doubted  wbewer 
they  could  properly  be  called  valuable  securities ;  but,  if  not,  tbey 
all  thought  they  were  goods  and  chattels;  and  that  the  convictioB 
was  right,    M.  T.  1829,  R.  v.  Vyse,  I  R.  Sf  M.  218. 

A  case  is  cited  on  which  it  was  ruled  that  it  was  not  fo^T 
within  2  G.  2.  c.  25.  (now  repealed)  to  steal  bankers'  notes  com- 
pletely executed,  but  which  had  never  been  put  into  circolatiooi 
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on  the  ground  that  no  money  was  due  upon  them*     Anon*  cor.  •»  ^woamorj 
Ld,  EUenb.  C.  J.,   Carlisle,  1802,    2  Leach,  1061.  n.  (i)  2  Rnsi.  »^»- 
147. 

In  a  prosecution  on  7  O.  S.  c.  50.»  relating  to  larcenies  and  em-  Paid  country 
hezzlements  in  the  post  office,  it  appeared  that  country  bank  notes  1^°^.  ■><><«% 
having  been  paid  by  the  bankers  in  London,  were  purloined  at  the  ^'^■^  \  ^*  ^- 
post  office,  while  on  their  passage  back  to  the  country  bank  for  the  ^^J^'"^'^ 
purpose  of  being  reissued :  it  was  objected,  that  being  *'  paid  notes" 
they  did  not  fall  within  the  act,  having  no  longer  the  valuei>r  force 
of  promissory  notes.    A  majority,  however,  of  the  judges  were  of 
opinion,  that  the  notes  fell  within  the  description  of  promissory  notes 
mentioned  in  the  act ;  that  they  were  not  cancelled,  and  would  be 
available  in  the  hands  of  holders  for  valuable  consideration  against 
the  makers.     Tr.  T.  1812,    H  v.  Ranson,  C.  C.  R.  232. 

But  where  one  was  compelled  by  duress  to  make  a  promissory  Penon  com- 
note  on  stamped  paper,  before  prepared  by  the  prisoner,  who  was  pc^'wl J>j  duw« 
present  during  the  time,  and  withdrew  the  note  as  soon  as  it  was  ***.""*  ^JET** 
made,  this  was  holden  not  to  be  a  felony  within  the  statute  2  G.  2.  ""'^'^  ° 
(now  repealed) ;  for,  according  to  some  of  the  judges,  that  is  con- 
fined to  available  securities  in  the  hands  of  the  party  robbed,  which 
this  was  not,  being  of  no  value  while  in  the  hands  of  the  maker 
himself.    Yet,  even  if  it  were,  according  to  others,  this  was  never 
in  his  possession ;  his  signature  having  been  procured  by  duress  to 
a  paper  which  during  the  whole  continuing  transaction  was  in  the 
possession  of  the  prisoner.    Phipoes  case,  2  Leach,  679.  2  East's 
P.  C.  599. 

The  prisoner  was  indicted  under  2  G.  2.  (now  repealed)  for  hav-  Stealing  bank 
ing  stolen  a  bank  post  bill ;  but  it  was  not  set  out»  and  it  appeared  p<»t  bill,  undo- 
that  no  bank  post  bills  were  in  use  at  the  time  of  the  passing  of  ^  ^*  ^ 
2  G.  2.    Held,  that  the  court  could  not  take  notice  that  this  in- 
strument fell  within  any  of  the  descriptions  mentioned  in  the 
statute ;  that  when  the  statute  passed  it  was  not  properly  a  bill  but 
a  promissory  note,  and  that  the  conviction  or  the  prisoner  was 
thereof  wrong.     Tr.  T.  1822,    R.  v.  Chard,  C.  C.  R.  488. 

Though  the  note  charged  to  be  stolen  need  not  be  set  out,  yet  Indictment, 
the  indictment  must  follow  the  description  given  in  the  statute ;  description  of 
where,  therefore,  in  a  case  under  2  G.  2.  (now  repealed),  it  was  °^'^* 
stated  to  be  *'  a  note  commonly  called  a  bank  note,"  it  was  held 
bad.     Rm  v.  Craven,  C.  C  R.  14. 

An  indictment  for  larceny  of  a  promissory  note  may  describe  it  Note  described 
generally,  as  («x.^r.)  ''  One  promissory  note  for  the  payment  of  generally. 
one  guinea,"  without  setting  forth  the  note ;  and  if  the  value  of 
the  thing  stolen  in  the  dwelling-house  (including  the  note)  be  40#., 
clergy  is  ousted.  MUnes  case,  Worcester  Sum.  Ass.  1800,  2  East's 
P.  C.  602.    S  B.  Sf  P.  145. 

^pttial  iDropertp  or  pottgettsitonf 

Any  one  who  has  a  special  property  in  goods  stolen  may  lay  Property  may 
them  to  be  his  in  an  indictment  for  larceny,  as  a  bailee,  pawnee^  ^i^i^^'^^' 
lessee  for  years,  carrier,  or  the  like ;  a  fortiori,  they  may  be  laid  to  g^i^i  owner, 
be  the  property  of  the  respective  owners  (a),  and  the  indictment  is 
good  either  way.    2  East's  P.  C.  652.     But  if  it  appeared  in  evi- 

(a)  But  see  infra,  si  to  a  lessor,  nest  page. 
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dence,  that  the  party  whose  goods  they  are  laid  to  be,  had  nother 
the  property  nor  the  possession  (and  for  this  purpose  the  pcwses- 
sion  of  z,feme  covert  or  servant  is,  generally  speaking,  the  po88€ssioQ 
of  the  husband  or  master),  the  prisoner  ought  to  be  acquiued  on 
that  indictment.  The  same  rule  prevails  in  the  case  of  goods 
belonging  to  a  guest  (Jane  Todd's  case^  O.  B.  Jtdy^  1711,  *iEasi'i 
P.  C.  653.)  stolen  at  an  inn ;  they  may  be  laid  to  be  the  propertj 
either  of  the  innkeeper  or  the  guest.  So  goods  stolen  from  a 
waslier woman  (Packer* s  case^  O.  B.  Aprils  1714,  2  E<uCi  P*C. 
653.)  who  takes  in  the  linen  of  other  persons  to  wash,  may  belaid 
to  be  her  goods :  by  Parker  C.  J.,  Tracy  and  Bury  Js.  For  per- 
sons of  this  description  have  a  possessory  property,  and  are  answer- 
able to  their  employers.  So  an  agister  has  a  possession  and 
property  against  all  but  the  right  owner. 

In  John  fVoodv)ard*B  case,  Leicester  Sum,  Ass.  1796,  2  Easi't 
P.  C  653.,  who  was  indicted  for  maliciously  and  feloniously  kill- 
ing two  sheep  the  property  of  W,  Daltonf  it  was  proved  that  the 
prosecutor  had  only  taken  the  sheep  in  to  agist  for  another.  When* 
upon  it  was  objected,  that  th6  property  was  not  well  laid  in  the 
agister;  and  upon  reference  to  the  judges  in  Af.  T.  1796,  one  of 
them  doubted  at  first,  because  an  agister  of  cattle  is  not  liable  for 
them  at  all  events,  like  an  innkeeper  for  the  goods  of  his  gueit 
The  majority,  however,  thought  the  conviction  right.  But  the 
matter  stood  over  till  //.  7*.  1797,  when,  upon  reference  to  4 /»<• 
293.,  shewing  that  an  agister  has  a  possession,  and  2  Roll.  Ahr* 
551.,  that  he  may  maintain  trespass  against  any  who  takes  the 
beasts ;  all  the  judges  agreed  that  the  conviction  was  right. 

In  a  prosecution  for  stealing  a  window  glass  and  hammerdoth 
from  a  carriage,  the  prosecutor  in  whom  the  property  was  laid,  vtf 
a  coachmaster,  who  had  the  care  of  the  carriage,  which  stood  in  a 
coach-house  in  his  yard,  when  the  articles  were  stolen,  and  an  ob* 
jection  that  the  property  should  have  been  laid  in  the  owner  of  tiie 
carriage  was  overruled.  O.  B.  1785,  Taylors  case^  1  Lead,S30> 
2  Russ.  157. 

In  another  case,  the  prisoner  was  convicted  of  stealiag  a  chariot 
glass  from  a  lady's  chariot,  which  had  been  placed  in  a  coacfa-jard 
at  Chelsea  while  the  owner  was  at  Ranelagh,  and  the  proper^  w 
laid  in  the  master  of  the  yard.  Staiham*s  case^  O.  J3.  1773, 1 1^^ 
357.  2  Russ.  157. 

In  the  case  of  stealing  from  ready  •furnished  lodgings,  the  pro- 
perty must  be  laid  in  the  lodger  and  not  in  the  original  ovnen. 

Prisoner  was  indicted  for  stealing  in  the  house  of  t/.  A*  goods 
the  property  of  J.  A. ;  it  appeared  that  </.  A.  occupied  only  pvt 
of  the  house,  and  let  out  the  rest  in  lodgings,  and  that  the  po^i 
stolen  were  part  of  the  furniture  let  to  a  lodger.  The  jodges  held 
the  conviction  wrong ;  for  that  the  property  ought  to  have  been 
laid  in  the  lodger,  for  that  J.  A.  was  not  entitled  to  possession,  and 
could  not  have  maintained  trespass.  R.  v.  Bdstead^  C.  C.  R-  411* 
ace.  R*  v.  Brunstoickf  I  R.  Sf  M.  26. 

In  2  Easfs  P.  C.  c.  16.  f  90.  p.  652.,  it  is  stated  that  '*  any  one 
who  has  a  special  property  in  goods  stolen  may  lay  them  to  be  bis 
in  an  appeal  or  indict  men  t  for  larceny,  as  a  bailee,  pawnee,  lesfl^ 
for  years,  caiTier,  or  the  like;  a  fortiori^  they  may  be  laid  to  be 
the  property  of  the  respective  owners,  and  the  indictment  is  good 
either  way.  * 
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The  like  principle  is  laid  down  in  2  Russ.  IBS. :  **  There  ib  no 
doubt  that  there  may  be  a  sufficient  ownership  of  the  goods  stolen 
in  a  person  who  has  only  a  special  property  in  them  ;  and  that  they 
may  be  laid  as  the  goods  and  chattels  of  such  persons  in  the  in- 
dictment. A  lessee  for  years,  a  bailee,  a  pawnee,  a  carrier,  and 
the  like,  have  such  special  property ;  and  the  indictment  will  be 
good  if  it  lay  the  property  of  the  goods  either  in  the  real  owners, 
or  in  the  persons  having  only  such  special  property  in  them." 

The  law  so  declared  in  two  text-books  of  standard  authority  is 
noquestionably  not  reconcileable,  in  all  its  parts,  with  the  decisions 
cited  above  in  R,  y»  BeUiead  and  R»  v.  Brunswick.  The  following 
clear  and  succinct  observations,  which  have  been  allowed  to  appear 
in  this  work,  wiU,  it  is  conceived,  be  deemed  valuable  in  pointing 
out  the  true  legal  distinctions  which  govern  cases  of  this  nature : 
^  If  the  owner  parts  with  the  right  of  possession  for  a  time,  so  as  They  must  be 
to  be  deprived  of  the  legal  power  to  resume  the  possession  during  laid  as  the  pro- 
that  time,  and  the  goods  are  stolen  during  that  time,  they  cannot  P^^ty  of  the 
be  described  as  the  goods  of  such  owner ;  but  if  the  owner  parts  1*=*^®* 
with  nothing  but  the  actual  possession,  and  has  a  right  to  resume 
the  possession  when  he  thinks  fit,  the  goods  may  be  described 
either  as  his  goods,  or  his  bailee's.  In  the  latter  case  he  does  not 
for  an  instant  part  with  the  general  right  of  possession ;  he  confers 
a  qualified  right  only,  which  he  may  put  an  end  to  when  he  will ; 
in  the  former  case,  he  jparts  with  the  whole  right  of  possession  for 
the  time.  The  bailee  for  safe  custody,  the  carrier,  the  tailor,  the 
pawnee,  have  never  more  than  a  partial  right ;  the  owner  may  re- 
sume the  goods,  on  satisfying  their  lien,  when  be  will.  The  agister 
is  in  the  same  situation,  and  the  decision  as  to  him,  in  R.  v.  Wood" 
toard^  only  is,  that  the  cattle  may  be  described  as  his,  not  that  they 
musi.  The  ground  of  decision  in  R.  v.  Belstead  and  R.  v.  Bruns^ 
wick  was,  that  the  owner  bad  parted  with  the  right  of  possession  for 
the  time,  he  had  nothing  but  a  reversionary  interest,  and  could  not 
have  brought  trespass."    MS.  observations  ofBayley  B. 

Where  goods  taken  under  a  ji*fa.  are  stolen,  they  may  be  laid  Goods  taken 
as  the  goods  of  the  party  against  whom  the  writ  issued ;  for  though  under  fi.  fa. 
they  are  in  cusiodia  legis,  the  original  owner  continues  to  have  a  owne«!»»P  con- 
property  in  them  until  they  are  sold;  and  the  sheriff  is  accountable  |JJIi"^a"nir'^' 
to  him  for  the  goods  so  seized.     A  sheriff's  officer  seized  goods  whom  writ 
under  tLji.Ja.  against  J.  S.,  and  afterwards  stole  part  of  them ;  the  issued, 
indictment  described  them  as  the  goods  of  «/.  S.,  and  it  was  ob- 
jected, that  they  ought  to  have  been  described  as  the  goods  of  the 
sheriff;  but  the  point  being  saved,  the  judges  held  that,  notwith- 
standing the  seizure,  the  general  property  lay  in  «/.  jS.,  as  the  loss 
would  fall  upon  him  if  they  did  not  go  to  liquidate  the  debt,  and 
that  the  debt  continued.    M.  T.  1822,  R.  v.  Eastallf  2  Russ.  158. 

But  if  it  appear  in  evidence  that  the  party,  whose  goods  they  Servant  or Jeme 
are  laid  to  be,  had  neither  the  property  nor  the  possession,  as  is  covert. 
usually  the  case  otajeme  covert  or  servant,  who  have  in  their  cus- 
tody the  goods  of  the  husband  or  master,  the  prisoner  ought  to  be 
acquitted.    2  EastU  P.  C.  c.  16.  §  90.  pp.  65%  653. 

Rex  V.  Thomas  Hutchinson  and  Joseph  Bqffeyy  C  C.  R.  412.  Th*  goods  in  a 
The  prisoners  were  tried  before  Richardson  J.,  at  Stafford  Lent  d»««ni>ng  cha. 
Au.  1820.  Hutchinson  was  convicted  of  stealing,  und  Bojey  of  S^uJ^^'^n^^j 
receiving,  scienter^  Sfc.^  a  quantity  of  brass,  which  in  the  first  count  be  described  as 
was  laid  to  be  the  property  of  Thomas  Penn,  and  20  other  persons  the  goods  of  a 
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aerrant,  who  therein  named,  and  in  the  second  count,  to  be  the  property  o( 
has  merely  the  Samuel  Evans.  The  property  stolen  formed  the  brass  chandeUei 
care  of  the  and  sconces  (not  fixed  to  the  freehold)  of  a  chapel  of  protestsnt 

tl?^^*  in\u  to  ^*8*®°^C''*>  *"<1  ^^^  persons  named  in  the  first  count  were  the 
clean^and'keep  trustees  of  the  chapel ;  but  the  prosecutors  were  not  prepared  to 
in  order,  though  prove  the  trust  deed  whereby  they  were  appointed,  nor  that  all  oi 
he  has  Uic  key  them  had  acted  in  the  trust  or  management,  some  of  them  residing 
of  the  chapel,  at  a  distance.  Samuel  Evansy  in  whom  the  property  was  laid  is 
and  no  other^^  ^j^g  second  count,  Stated  that  he  was  servant  to  the  managers,  and 
mli^ter,  has  ^^^^  *  salary  of  5/.  a-year.  That  he  for  many  years  had  had  the 
any  other.  care  of  the  chapel,  and  of  the  things  in  it  to  clean  and  keep  ia 

order.     That  he  kept  the  keys,  and  that  no  person  except  himself 

had  a  key  of  the  chapel,  but  the  minister  had  a  key  of  the  vestrr, 

through  which   he  could  enter  the  chapel.      The  trustees  b^ 

no  key.      The  witness  received  his  orders  sometimes  from  tiie 

trustees  and  sometimes  from  the  minister.     No  one  resided  in  the 

chapel.     On  case,  the  judges  thought  the  property  could  not  be 

considered  as  Evans's,  and  therefore  that  the  conviction  was  wroog. 

E.  T.  1820. 

Case  of  special        Yet  there  are  some  cases  where  a  kind  of  special  property  hv 

property  in  a      jjg^jn  considered  to  exist  in  the  servant ;  as  where  the  roaster  dis* 

servant.  guised  himself  and  robbed  his  servant,  with  intent  to  charge  tlie 

hundred.    2  East's  P.  C.  c.  16.  §  5.  p.  558.  and  $  90.  p.  654. 
Property  laid  Rex  v.  Deakin  and  SmUh,  O.  D.    April  1800,   cor.  Grose  I 

Smith  were  indicted  for  stealing  spoons  and  other  articles,  laid  ia 
the  second  count  (on  which  alone  they  were  convicted),  tobetlw 
property  of  one  Markham,  The  goods  had  been  sent  by  a  trades- 
roan  in  London  to  Mr.  Broderick  at  Spalding^  by  the  Spaldi^ 
coach,  and  were  stolen  by  the  prisoners  at  Pondersend,  oat  of  tbe 
boot  behind  the  coach.  The  question  was,  whether  tbej  vere 
properly  laid  to  be  the  property  of  Markham,  who  was  not  tbe 
owner  but  only  the  driver  of  the  coach,  there  being  no  coatnct 
between  him  and  the  proprietors,  that  he  should  be  liable  for  any 
thing  stolen,  and  it  not  appearing  that  he  had  been  guilty  of  sflj 
laches.  The  case  being  referred  to  the  judges,  it  stood  over  for 
some  time,  but  finally  tbe  conviction  was  holden  right,  the  coscb- 
man  having  the  possession  and  a  special  property  in  the  goow 
committed  to  his  charge.  . 

Property  hud  Property  may  be  laid  as  belonging  to  the  real  owner,  thoogftj^ 

in  owner,  never  was  actually  in  his  possession,  but  in  the  possession  of  w 

though  in  po»-  agent  only.  TumeTf  as  agent  for  Nashy  sent  up  by  bis  direction 
session  of  an  some  notes  to  Morgan,  another  of  Nash's  agents ;  and  Morgd^^ 
•^°'*  aeent  to  Nash,  sent  them  by  the  coach  to  one  Walker  in  WorcesitT' 

shircy  to  pay  workmen  there;  and  the  prisoner  stole  themfrooitfl^ 

coach.    The  indictment  described  them  as  the  property  of  A^» 

and  after  conviction  all  the  judges  were  of  opinion  that  the  propertj 

was  well  laid.    R.  v.  Remnant,  C  C.  i2.  136.  .     j  h 

There  must  be        But  alitery  where  the  person,  in  whom  the  propertj  is  ^  ^ 

either  actual  or  had  neither  the  actual  nor  constructive  possession  of  Jt. 

GonstructiTe  Thus,  where  Paul  had  ordered  a  hat  of  Beer,  and  the  pri«[P«^ 

possession.  ^^^^  ^^^  j^  .^  p^^j.^  ^^^^  ^^^  ^^^  j^^  ^^^  ^^  indicted  for  Healing 

PauCs  hat,  the  judges  held  that  the  property  could  not  be  aid   •{ 
to  be  in  Paul.     E.  T,  1807,  R.  v.  Adams,  C.  C.  /2.225.  See 
ant^. 
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Clothes  and  other  necessaries  provided  for  children  by  their  Necewarfes  for 
)srent8,  are  often  laid  to  be  the  property  of  the  parento,  especially  f^**-^' 
rhile  the  children  are  of  tender  age ;  but  it  is  holden  good  either   Swae'ihrpro- 
faj.    At  the  sessions  at  the  O.  B.  after  E.  T.  1701,   Tract/  and  peitj  of  them 
Turton  3s^  atkd  Lovell  Recorder,  doubted  whether  the  property  or  of  their 
)fa  gold  chain,  which  was  taken  from  a  child's  neck,  who  had  pvents. 
rorn  it  for  four  years,  ought  not  to  be  laid  to  be  in  the  father. 
3ut  Tannerf  who  had  been  an  ancient  clerk  of  the  court,  said,  that 
t  bad  always  been  usual  to  lay  it  to  be  the  goods  of  the  child  in 
iQch  case,  and  that  many  indictments  which  had  laid  them  to  be 
he  property  of  the  father  had  been  ordered  to  be  altered  by  the 
(udges.    2  East's  P.  C.  654.  12  Rep.  118.  2  Russ.  160. 

Bat  where  the  prisoner  was  charged  with  stealing  wearing  ap-  5^*'*  *^® 
parel,  and  it  was  laid  as  the  property  of  •/.  JV.,  it  appeared  it  was  ej  to  f^rahT^ 
Ae  clothes  of  G.  IF.,  a^ed  nineteen,  who  was  bound  apprentice  to  clothea^tThis 
|)b  father  J.  W,^  and  that  </.  fV.  had  covenanted  to  find  his  son  son,  an  infant. 
ID  clothing;    under  these  circumstances  it  was  held,  that  the 
inaictment  was  bad,  and  that  the  clothes  were  exclusively  the 
property  of  the  son.     Forsgate's  case,  O.B.  1787,  1  Leach,  463. 
2  Run.  160. 

In  a  prosecution  for  stealing  sheep,  they  were  laid  to  be  the  Property  laid 
property  of  5.  D.  and  eight  other  persons,  being  his  grandchildren.  *«*  "urvi^wg. 
It  appeared,  that  many  years  before  S.  D.  and  his  son  held  a  Ja^S^^'ildwiI"" 
wm  together,  and  that  the  fiock  was  their  joint  concern.    The  of  deceased 
son,  and  also  the  son's  wife  died,  leaving  eight  children,  after  partner, 
which  S.  D.  continued  to  use  the  stock  as  before,  considering 
otmsdf  as  acting,  in  respect  of  one  moiety,  for  his  grandchildren, 
who  were  infants.     After  conviction,  the  judges  held,  that  the 
property  was  well  described ;  and  that  it  was  not  necessary  that 
tl)e  property  of  the  thing  taken  should  be  the  strict  legal  pro- 
P«^^y.    R.  V.  ScoH,  C.  C.  iJ.  IS-  2  Russ.  160. 

It  has  been  held,  that  the  property  in  reclaimed  pheasants  might  Game  in  pos- 
^  laid  in  a  person  who  was  not  qualified  to  keep  or  kill  game.  »«»wn  o^**^ 
R- V.  Jones.  ^See  anth  and  2  Russ.  161.  ^  LTf  "^'^ 


person. 

case. 


«*^.  Eleanor  Gaby,  C.  C.  R.  178.     The  prisoner  was  tried  and  Gaby's 
convicted  before  Chambre  J.,  at  Taunton  Lent  Ass.  1810,  for  TYJ^actwd  po^ 
^and  larceny,  in  stealing  some  drapery  goods,  the  property  of  $euwn  of  the 
^jmin  Dodge  and  Sarah  Chilcott,  widow.     It  was  objected,  goods  by  a  sur- 
?^ai  the  indictment  had  misdescribed  the  property  by  alleging  ^^^'"8  P*^"*'' 

'( to  be  in  Rttn^nmrn  Tindtrp.  fkwA  Rarnh  nhihinit^  rnncernin<r  wnirh 


and  the  widow 


« 10  be  in  Benjamin  Dodge  and  Sarah  Chilcott,  concerning  which  of  a  deceased 
.  ^  evidence  was,  that  the  goods  had  been  part  of  the  joint  stock  partner,  holden 

jn  tnide  of  the  said  Benjamin  Dodge  and Chilcott,  the  late  to  be  a  sufficient 

r?/      ®^  ^^*  '^"^  ^^^^  Chilcott,  and  were  so  at  the  time  of  ownersliip. 

^'lucott'i  death,  which  happened  three  or  four  days  before  Christ' 

^ojt  last.    He  died,  as  tne  witness  Dodge  understood,  without  a 

*ui,  leaving  his  said  widow  and  some  young  children,  and  no  ad- 

^lustration  had  been  granted  of  his  effects.    But  the  widow, 

^ODi  the  death  of  her  husband,  acted  as  partner,  and  regularly 

^^^Tvded  the  business  of  the  shop.    The  goods  mentioned  in  the 

l^^ucunent  were  stolen  on  the  6th  of  January,  and  on  the  20th  of 

'^.^  *&me  month  a  division  was  made  of  the  remaining  stock,  the 

^idotr  taking  one  half,  and  Doc^e  the  other  half.    It  was  con- 

l^^ped,  OQ  the  part  of  the  prisoner,  that  the  children,  in  respect  of 

^^^  interest  under  the  statute  of  distributions,  should  have  been 

^•^ed  with  the  other  two  as  joint  proprietors,  or  that  the  pro- 

^oi*.  Ill,  H  H 


Waift,  wreck, 
&c. 


Property  aban 
doned. 


Ownership 
where  the  per- 
son of  the 
owner  is  un- 
known. 
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perty  should  have  been  alleged  to  be  in  the  Ordinary  and  the 
surviving  partner.  But  the  learned  judge  held,  that  the  actual 
possession  in  Benjamin  Dodge  and  Sarah  ChiUotU  ss  ovner;, 
was  sufficient,  upon  which  the  prisoner  was  convicted ;  and  the 
judges,  on  case,  held  the  property  well  laid,  and  therefore  the 
conviction  right* 

It  is  generally  said  that  larceny  cannot  be  committed  of  that 
wherein  none  have  any  determinate  property,  as  of  treasure-troTe, 
waifs,  &c.  till  seized.  The  same  was  said  of  wreck ;  but  now  the 
legislature  have  protected  the  owners  of  property  in  this  sute 
against  the  plunaerers  of  it.  And  indeed  there  seems  to  be 
some  incorrectness  in  the  generality  of  the  position  with  respect 
to  the  other  things  mentioned.  As  to  waifs,  treasure-trove,  &c. 
the  lord  has  no  determinate  property  in  them  till  seizure ;  but  the 
true  owner,  though  unknown,  who  has  lost  or  been  robbed  of  the 
things  themselves,  has  still  a  property  in  them.  1  i/av.^SS. 
§  24..    1  Hale,  510.   2  East's  P.  C.  606.   2  Russ.  1138.    AIm 

1  &  2  G.  4.  c.  75.  $  12.  15.  22,  23.     See  tiu  Saaied. 
Where  indeed  the  circumstances  of  the  case  furnish  a  p^^ 

sumption  of  an  intended  dereliction  of  such  property  on  the  part 
of  the  owner,  there  no  larceny  can  be  committed  before  seizure 
by  the  lord,  because  the  taking  is  not  invito  domino. 

It  is  well  settled  that  larceny  may  be  committed  by  stealing 
ffoods,  the  owner  of  which  is  not  knoxon  :  and  that  it  may  bestated 
m  the  indictment  that  the  things  stolen  were  the  goods  of  a  per- 
son to  the  jurors  unknown.  But  upon  prosecutions  of  this  kind, 
some  proof  must  be  given  sufficient  to  raise  a  reasonable  pre- 
sumption that  the  taking  was  felonious,  or  invito  domino;  andU* 
Hale  C.  J.  said,  that  he  never  would  convict  any  person  for  ^' 
ing  the  goods  cujusdam  ignoti^  merely  because  the  person  vould 
not  give  an  account  how  he  came  by  them,  unless  there  were  due 
proof  made  that  a  felony  had  been  committed  of  those  goods. 
See  2  Russ.  162.  I  Hale,  512.  2  Hale,  290.     It  is  said,  therefore. 

2  East's  P.  C.  651.,  with  respect  to  these  cases,  that  the  true 
ground  upon  which  persons  so  indicted  may,  in  any  instsoce' 
claim  to  be  acquitted,  when  the  other  facts  necessary  to  coostitote 
the  crime  of  larceny  appear  upon  the  evidence,  seenistobeavint 
of  the  proper  proof  that  the  taking  was  felonious,  or  invito  do*^ 
and  not  the  want  of  any  property  in  the  true  owner,  who,  bylo^^ 
his  goods,  does  not  lose  his  property  in  them  until  seizure  byeooit 
other  person  having  a  right  to  seize  in  such  cases. 

fValkers  case,  Glouc.  Sum.  Ass.  1812,  3  Campb.  264.  2i><^' 
P.  €.651.  It  should  be  well  observed,  however,  with  respect  to 
.^^V^ltf  prosecutions  for  stealing  goods  of  a  person  unknown,  th-MJ 
apenonun-  mdictment,  allegmg  the  goods  to  be  the  property  of  a  pei««"  | 
known,  if  it  unknown,  will  be  improper  if  the  otoner  be  reaUv  known  j  «n<»^'*** 
appear  that  the  in  such  case  the  prisoner  must  be  discharged  of  the  indictoic^t^  | 
owner  is  really  framed,  and  tried  upon  a  new  one  for  stealing  the  goods  of  tw 
known.  owner  by  name.     This  principle  was  acted  upon  io  «  ^' 

where  the  indictment  charged  the  prisoner  as  an  accessa^  1^^"^ 
the  fact  to  a  larceny ;  and  stated,  that  «  a  certain  P^^^.^^ 
jurors  unknovon,**  committed  the  larceny ;  and  that  the  prtf^ 
procured  the  said  ^^  person  unknown  "  to  commit  it;  tt<i '^*P' 
peared,  from  the  opening  of  the  case  by  the  counsel  for  the  pro*^ 
cutioD,  that  the  grand  jury  had  found  the  bill  i^tbeeridefl<;« 


I 


An  indictment 
cannot  be  sus- 
tained for  steal- 
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f  the  thief,  who  was  about  to  be  called  as  a  witness  to  establish 

e  guilt  of  the  prisoner.     Le  Blanc  J.  interposed,  and  directed 

I  acquittal,  saying,  that  he  considered  the  indictment  wrong  in 

^^ating  that  the  goods  were  stolen  by  *<  a  person  unknovon  ;  "  and 

l^e  asked  how  the  person,  who  was  the  principal  felon,  could  be 

^leged  to  be  unknown  to  the  jurors,  when  they  had  him  before 

them,  and  his  name  was  written  on  the  back  of  the  bill.    This 

doctrine  has  been  also  holden  to  apply  to  the  case  of  a  receiver  of 

stolen  goods,  an  indictment  against  whom  should  state  the  name 

of  the  principal  thief,  if  it  be  known.     R,  v. ,  per  Dallas  J. 

Worcester  Lent  Ass.  1815,  2  Russ*  258.     Ace.  R.  v.  Robinson^ 
1  HoU,  595. 

He  who  steals  goods  belonging  to  a  parish  church  may  be  in-  Goods  belong- 
dicted  for  stealing  the  goods  of  the  parishioners.  1  Haw.  c.  33*  ^'^S  ^  <^  puiali- 
J29-  ^  Russ.^.  ^""*- 

It  is  said,  that  he  who  takes  goods  from  a  chapel,  or  abbey,  Goods  of  a 
darii^   yacation,  may  be  indicted  for  stealing  bona  capell^e  or  chapel  or  abbej. 
hm^  ecdesia,  being  in  the  custody  of  such  and  such.    2  East 
P.  C  651.  2Russ.^6. 

The  offence  of  sacrilege,  under  1  Edw.  6.  c.  12.  (now  repealed), 
was  held  not  to  be  confined  to  articles  used  for  divine  worship. 
R.  V.  Rourkf  C.  C.R.  386.  N.B.  The  property  was  there  laid  in 
the  churchwardens. 

Seweral  persons  were  convicted  of  stealing  leaden  coffins  from  Coffins  from  a 
the  vsiults  of  a  church,  the  property  being  laid  in  the  executors,  cfaurcti. 
2  East*s  P.  C.  652. 

Where  a  leaden  coffin  was  stolen,  which  had  lain  in  the  ground  S.  P. 
sixty  years,  it  was  held  sufficient  to  describe  it  as  the  property  of 
a  person  unknown,  though  it  was  objected  that  the  family  of  the 
deceased  continued  in  the  place,  and  that  the  personal  repre- 
sentative might  have  been  traced.  Anon.  cor.  BuUer  J.  Exeter 
Lent  Ass.  1794,  2  East*s  P.  C.  652. 

In  the  same  case  it  was  held,  that  laying  the  coffin  as  the  property  S.  P. 
of  certain  persons  being  the  then  churchwardens  was  bad.  Ibid. 

If  a  man  die  intestate,  and  the  goods  of  the  deceased  be  stolen  Goods  of  a  pcr- 
before  administration  granted,  such  goods  shall  be  supposed  to  be  son  deceased. 
the  goods  of  the  ordmary ;  but  if  a  man  die,  having  made  a  will 
and  appointed  an  executor,  the  goods  shall  be  supposed  to  be  the 
goods  of  the  executor,  even  before  probate  ib  granted  to  him. 
1  Hale,  514s  2  East's  P.  C.  c.  16.  §  89.  p.  652.  2  Russ.  164. 

Neither  an  ordinarv,  nor  executor,  nor  administrator  need  shew  Property  laid 
their  title  specially,  it  being  founded  on  their  own  possession,  in  in  executor, 
wh  cb  case  a  general  indictment  lies,  without  naming  themselves  administrator, 
ordinary,  executor,  or  administrator.     1  Hale,  514.  2  Russ.  164.     ^c* 

And  it  hath  been  adjudeed,  that  he  who  takes  off  a  shroud  from  stealing  a 
a  dead  corpse,  may  be  indicted  as  having  stolen  it  from  the  exe-  shroud : 
cuton  oi,  or  those  who  buried,  the  deceased,  and  not  of  the  de- 
^    ceased  himself.    2  East's  P.  C.  652. 

But  though  in  corpses  there  can  be  no  property,  wherefore  to  Or  a  corpse. 
steal  a  dead  corpse  is  no  felony ;  yet  it  is  a  very  high  misdemea- 
nor.   2  East's  P.  C.  652.   Rex  v.  Xynn,  2  T.  R.  733.   Ace.  R.  v. 
GiOet,  a  a  R.  366.  (n). 

Property  vested  in  a  body  of  persons  ought  not  to  be  laid  as  Goods  of  a 
the  property  of  that  body,  unless  such  body  is  incorporated,  but  body,  not  incor. 
thoiud  be  described  as  belonging  to  the  individuals  who  compose  ported, 
the  body.    2  Russ.  164» 
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7  G.  4.  c.  64. 
Name  of 
office  or  descrip- 
tion, sufficient 
after  verdict. 


Property  vested 
in  trustees. 


Property  vested 
in  directors 
named  by  a 
corporate  body. 


Property  vested 
in  a  corporate 
body. 


Ownership 
under  parti- 
cular acts. 

7  G.  4.  c.  64. 
Property  of 
partners,  and 
joint-owners ; 
7  G.  4.  c  64. 


of  countiety  fte. ; 
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But  now  by  stat.  7  G.  4.  c.  64.  §  20.,  judgment  shall  not  be 
stayed  or  reversed,  on  the  ground  that  any  persons  mentiooed  ir 
an  indictment  or  information  are  designated  by  a  name  of  office 
or  other  descriptive  appellationi  instead  of  their  proper  name? 
This  statute,  however,  does  not  apply  to  objections  taken  upo[ 
demurrer.     2  Rtiss^  164. 

Where  by  statute  a  certain  workhouse,  with  all  its  fixtures,  &c 
was  vested  m  trustees,  and  it  was  enacted  that,  in  all  indictment 
for  larceny  committed  there,  the  property  should  be  laid  in  "  tb< 
trustees  of  the  poor  of  the  old  Artillery  Ground,"  held,  that  it  wa: 
necessary  to  lay  the  property  as  belonging  to  A>  B.  and  C.  bi 
name,  subjoining  the  words,  ^*  trustees  of  the  poor.  Sec."  as  a  de 
scriptioa  of  their  legal  capacity ;  for,  as  the  statute  had  not  iiicor< 
porated  the  trustees,  it  had  not  given  them  collectively  a  publu 
name.  O.B.  1789,  R.v.  Sherington  and  Bulke^^  lJ>ac&,  513. 
2  Ruis.  165. 

"  Guardians  of  the  poor**  of  seven  parishes  were  incorporated 
by  a  local  act,  and  were  directed  to  name  twelve  directors,  ia 
whom  was  vested  all  the  property  of  the  concern ;  in  an  indict- 
ment  for  the  embezsdement  of  some  of  their  money,  it  was  laid  to 
be  the  property  of  *'  the  directors  of  the  poor,  &c.;*'  aflercoo* 
viction,  the  judges  held  that  it  was  wrong,  for  that  it  ought  to 
have  been  described  either  as  the  money  of  the  ''  guardians  of 
the  poor"  by  their  corporate  name,  or  of  the  individuals  by  oame 
who  formed  the  body  of  directors*  £•  T.  1824,  R.y.Beaally 
lR.SfM.l5. 

The  prisoners  were  indicted  for  cutting  down  trees  groiriog  oo 
a  close,  which  by  statute  was  vested  in  **  the  churchwarden;  of 
E."  who  were  incorporated  by  such  name,  and  the  indictmeot 
laid  the  property  in  "  A*  and  B.  then  being  churchwardens  of  £•' 
Held  bad,  for  that  their  corporate  name  alone  ought  to  have  bees 
given  ;  and  farther,  that  the  private  names  could  not  be  expunged 
as  surplusage.  0.  B.  1783,  /2.  v.  Patrick  and  PeppoTf  1  Lioch,  253. 
Eoit's  P.  C.  c.  22.  §  7.  p.  1059. 

There  are  some  cases  where  the  ownership  of  goods  and  the 
mode  of  describing  the  property  in  them,  have  been  regulated  b; 
the  provisions  of  particular  acts  of  parliament.  i 

Thus,  by  7  G.  4.  c.  64.  i  14.,  *  to  remove  the  difficulty  of  statiof 
the  names  of  all  the  owners  of  property  in  the  case  of  partners  so^  I 
other  joint  owners,'  it  is  enacted,  "  That  in  any  indictment  or  in*  | 
formation  for  any  felony  or  misdemeanor,  wherein  it  sball  be 
requisite   to  state  the  ownership   of  any  property  whatsoerer, 
whether  real  or  personal,  which  shall  belong  to,  or  be  io  the  po^ 
session,  of  more  than  one  person,  whether  such  persons  be  partner' 
in  trade,  joint  tenants,  parceners,  or  tenants  in  common ;  it  sbaU 
be  sufficient  to  name  one  of  such  persons,  and  to  state  sach  pro- 
perty to  belong  to  the  person  so  named,  and  another  or  othersy^ 
the  case  may  be ;  and  whenever  in  any  indictment  or  information 
for  any  felony  or  misdemeanor,  it  shall  be  necessary  to  menuooi 
for 'any  purpose  whatsoever,  any  partners,  joint  tenants,  parcenerS) 
or  tenants  m  common,  it  shall  be  sufficient  to  describe  them  lo 
the  manner  aforesaid ;  and  this  provision  shall  be  construed  to 
extend  to  all  joint  stock  companies  and  trustees." 

$   15.  ^*  In   any  indictment  or  information  for  any  felony  or 
misdemeanor,  committed  in,  upon,  or  with  respect  to  any  bridge^ 
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roure,  gaol,   house  of  correction,   infirmary,   asylum,   or   other  7  6. 4.  c.  64. 

building  erected  or  maintained,  in  whole  or  in  part,  at  the  expense 

>€  any  county,  riding,  or  division,  or  on  or  with  respect  to  any 

joods  or  chattels  whatsoever,  provided  for  or  at  the  expense  of 

III  jr  oounty,  riding,  or  division,  to  be  used  for  making,  altering, 

>r    mepairing  any  bridge,  or  any  highway  at  the  ends  thereof,  or 

%T\y  <:ourt  or  other  such  building  as  aforesaid,  or  to  be  used  in  or 

;vi  th  any  such  court  or  other  building,  it  shall  be  sufficient  to  state 

\T\y  such  property,  real  or  personal,  to  belong  to  the  inhabiiants  inbabitants. 

^r  such  county,  riding,  or  division,  and  it  shall  not  be  necessary  to 

sp^^oiiy  the  names  of  any  of  such  inhabitants." 

$     16.     *' In  any  indictment  or  information  for  any  felony  property  for 
or    misdemeanor  committed  in,    upon,  or  with  respect  to  any  theuseofwork- 
^^orkhouae  or  poorhouse,  or  on  or  with  respect  to  any  goods  bouses,  &c 
or    chattels  whatsoever  provided  for  the  use  of  the  poor  of  any 
pa.rish    or  parishes,  township  or  townships,  hamlet  or  hamlets, 
place  or  places,  or  to  be  used  in  any  wor&house  or  poorhouse  in 
or   belonging  to  the  same,  or  by  the  master  or  mistress  of  such 
Mr  ork  house  or  poorhouse,  or  by  any  workmen  or  servants  employed 
iHerein,  it  shall  be  sufficient  to  state  any  such  property  to  belong 
to  the  overseers  of  the  poor, /or  the  time  beings  of  such  parish  or 
parishes,   township  or  townships,  hamlet   or  hamlets,    place  or 
places  ;  and  it  shall  not  be  necessary  to  specify  the  names  of  all 
or  any  of  such  overseers ;  and  in  any  indictment  or  information  for 
any  felony  or  misdemeanor,  committed  on  or  with  respect  to  any 
materials,  tools,  or  implements,  provided  for  making,  altering,  or  ]j^fateriaU,  tools 
repairing  any  highway  within  any  parish,  township,  hamlet,  or  &c.  for  use  of ' 
place  otherwise  than  by  the  trustees  or  commissioners  of  any  turn-  highways. 
pike-road,  it  shall  be  sufficient  to  aver  that  any  such  things  are 
the  property  of  the  surveyor  or  surveyors  of  the  highways  for  the 
time  being  of  such  parish,  township,  hamlet,  or  placci  and  it  shall 
not  be  necessary  to  specify  the  name  or  names  of  any  such  surveyor 
or  surveyors." 

$  17*  "In  any  indictment  or  information  for  any  felony  or  Property  of 
misdemeanor,  committed  on  or  with  respect  to  any  house,  build-  turnpike  trus> 
ing,  gate,  machine,  lamp,  board,  stone,  post,  fence,  or  other  things  tees. 
erected  or  provided  in  pursuance  of  any  act  of  parliament  for 
making  any  turnpike  road,  or  any  of  the  conveniences  or  ap* 
purtenances  thereunto  respectively  belonging,  or  any  materiaiSf 
tools,  or  implements  provided  for  making,  altering,  or  repairing 
any  such  road ;  it  shall  be  sufficient  to  state  any  such  property  to 
belong  to^the  trustees  or  commissioners  of  such  road,  and  it  shall 
not  be  necessary  to  specify  the  names  of  any  of  such  trustees 


or  commissioners.'^ 


§  18.  ''  In  any  indictment  or  information  for  any  felony  or  Mottersreleting 
misdemeanor  committed  on  or  with  respect  to  any  sewer  or  other  to  sewers. 
matter  within  or  under  the  view,  cognizance,  or  management 
of  any  commissioners  of  sewers,  it  shall  be  sufficient  to  state  any 
such  property  to  belong  to  the  commissioners  of  sewers,  within  or 
under  whose  view,  cognizance,  or  management  any  such  things 
shall  be ;  and  it  shall  not  be  necessary  to  specify  the  names  of  any 
of  such  commissioners." 

Stat.55  G.  3.  c,  137*  §  1*  enacts,  *^  That  the  property  of  and  in  S5G.  s.  e.  137. 
all  and  singular  the  goods,  chattels,  furniture,  provisions,  clothes,   ^l^^V^'^^  ^^ 
linen,  and  wearing  apparel,  tools,  utensils,  materials,  and  things  ^l^^f„  ^^ 
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use  of  the  poor 
to  be  vested  in 
overseers. 


Not  to  repeal 
provisions  in 
local  acts. 


Went*8  case. 
An  indictment 
for  stealing 
goods  may, 
under  55  G.  3., 
state  tbem  to  be 
the  goods  of  the 
overseers  of  the 
poor^&r  the  time 
being  of  this 
parish  of  ji» 
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whatsoever,  had  and  to  be  had,  bought,  procured,  or  provided  fbc 
the  use  of  the  poor  of  any  parish  or  parishes,  towBHiip  or  tovfr 
ships,  hamlet  or  hamlets,  place  or  places,  shall  be,  and  the  nme 
is  hereby  vested  in  the  overseers  of  the  poor  of  such  panifa « 
parishes,  township  or  townships,  hamlet  or  hamlets,  place  or  places, 
for  the  time  being,  and  their  successors  in  office,  for  the  parposa 
of  this  act,  who  are  hereby  empowered  to  bring  or  canse  to  be 
brought  any  action  or  actions,  or  to  prefer  or  order  the  preferriog 
of  any  bill  or  bills  of  indictment  against  any  person  or  penoa 
who  shall  steal,  take,  or  carry  away,  or  buy  or  receive  any  sodi 
goods,  chattels,  provisions,  clothes,  linen,  furniture,  wearing  ap- 
parel, tools,  utensils,  materials,  or  things  whatsoever  as  aforoaid, 
or  any  part  thereof;  and  in  every  such  action  and  indictment  the 
said  goods,  chattels,  provisions,  clothes,  linen,  wearing  apparel, 
tools,  utensils,  materials,  and  things  shall  be  laid  ordacribedtB 
be  the  property  of  the  overseers  of  the  poor  for  the  time  being  of 
such  parish  or  parishes,  township  or  townships,  hamlet  or  bamlet^ 
place  or  places,  without  stating  or  specifying  the  name  or  naiiM 
of  all  or  any  of  such  overseers :  Provided  fSways,  that  ootbhf 
herein  contained  shall  extend  to  repeal  any  of  the  proWsioiM  con- 
tained in  any  act  or  acts  of  parliament,  whereby  the  property  of 
and  in  any  such  goods,  chattels,  furniture,  provisions,  chtha, 
linen,  wearing  apparel,  tools,  utensils,  materials  and  things  ii  or 
may  be  vested  in  any  other  person  or  persons  jointly  with,  <v 
independent  of,  the  overseers  of  the  poor  of  any  parish  or  parishes. 
township  or  townships,  hamlet  or  hamlets,  place  or  places." 

Thomas  King  Went  was  tried  before  Burrough  J.  at  Hereford 
Spring  Ass,  1818,   on  an  indictment  which  charged  that  be  m 
29th  January^  68  G.  S.  with  force  and  arms,  at  the  parish  of  £fi^- 
ton  in  the  said  county,  six  pounds  weight  of  pork  of  the  value  of 
45.   (and  other  goods,  specifying  the  goods  and  value),  of  tbe 
goods  and  chattels  and  property  of  the  overseers  of  the  poor  for 
the  time  being  of  the  parish  of  Kington  aforesaid,  then  snd  there 
being  found,  feloniously  did  steal,  take,  and  carry  away,  against 
the  peace,  &c.   The  prisoner  at  the  time  the  felony  was  committed 
was  governor  of  the  workhouse  of  the  parish  of  Kinpon.   And  it 
was  proved  by  witnesses,  and  by  the  confession  oi  the  prisoner, 
that  tie  had  committed  a  felony  by  stealing  goods  which  were  the 
property  of  the  overseers  at  the  time  the  felony  was  cominitted. 
But,  on  attending  to  the  form  of  the  indictment,  a  doubt  arose 
whether  it  was  not  uncertain,  inasmuch  as  it  alleges  that  the  stain 
goods  were  the  goods,  chattels,  and  property  of  the  Ofcrseersv 
the  poor  of  the  parish  of  Kington  for  the  time  being,  and  not  tbt 
they  were  so  at  the  time  of  the  felonious  stealing,  taking,  ^   < 
carrying  away  the  same.    The  jury  found  the  praoner  gailtyw 
the  felony,  and  upon  reference  to  the  judges,  they  thooglit  tbit 
the  indictment  sufficiently  imported  that  the  goods  were  st ae 
time  of  the  theft  the  property  of  the  then  overseers.   ConTicti«» 
right.    R.  v.  fVent,  Hereford  Sp.  Ass.  1818,  E.  T.  1818,  CX-R- 
859.     And  see  per  Burrough  J.  in  Addeu  v.  fVoolkyt  ^  ^^' 
C.  P.  22. 


DescripUon  of         The 
pnpperty  taken,   tainty 


II.  Bnirittmtnty  %viAly  anD  )0uni«Bmn)t« 

property  stolen  should  be  described  wEih  w®«*^  ?!* 
to  enable  the  jury  to  know,  whether  the  at^^«  P^*'*^^ 


\ 
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rare  been  stolen  is  the  same  with  that  on  which  the  indictment 
s  founded,  and  so  as  to  enable  defendant  to  plead  hia  acquittal 
)r  con?iction  to  a  subsequent  indictment  on  tne  same  charge :  it 
s  necessary,  also,  that  it  should  appear  on  the  face  of  the  indict- 
BeDt,  that  the  thing  taken  is  sucli  whereof  larceny  may  be  com- 
nitted ;  as  in  case  of  stealing  a  pheasant,  it  must  state  that  it  was 
tiiher  dead,  tame,  or  confined,  (a)    2  Ru$s.  168. 

Prisoner  being  indicted  for  stealing  one  bushel  of  oats,  one  of  Articles  miicd 
:haf,  and  one  of  beans,  it  was  proved,  that  when  he  stole  them  ^^^f^*"'  ^^ 
:hey  were  all  mixed  together ;  and  Baylet^  J.  directed  an  acquittal,  J^^J  *****" 

00  the  ground  that  the  indictment  ought  to  have  described  it  as  a        ' 
certsin  mixture,  consisting  of*  &c.     Chdnuford  Sp,  A$s.  1819, 

n.  y.  Kettle,  3  Chili.  Cr.  L.  9*7.  n.  a. 

The  prisoners  were  indicted  for  stealing  six  handkerchiefs :  it  Several  baniU 
appeared  they  were  new,  and  all  in  one  piece,  but  each  several  kerchiefs  in  oac 
handkerchief  was  designated  by  the  pattern,  and  it  was  customary  P^^^* 
to  charge  them  as  a  piece  of  so  many  handkerchiefs.    The  judges 
held  the  description  proper.  Tr.  T>  1824,  72.  v.  Nibbs  and  Yeums. 

1  R.Sf  M.  25. 

Where  a  statute  used  a  general  and  also  a  more  specific  term  of  Statuie  using 
description,  the  former  including  the  latter,  as  cow  and  heifer ;  general  and 
held,  that  an  indictment  for  stealing  a  cow  was  not  sustained  »p«cific  terms, 
hy  proof  that  he   stole  a  heifer.     Cooke's  case,    1  Leach,  105. 
\Ruu.  169. 

Where  the  prisoner  was  indicted  for  stealing  two  colts,  and  it  indictment  for 
appeared  that  one  of  the  animals  stolen  was  a  mare  rising  four  stealing  a  colt 
years  old,  and  the  other  a  yearling  filly,  on  ca.  res.,  the  judges   not  within 
held,  that  as  colts  were  not  named  in  the  statute,  they  could  not  ^*^  ^^'^'  ^' 
tAJce  notice  that  they  were  of  the  horse  species,  and  consequently 
that  clergy  was  not  taken  away.  (6)    E.  T.  1820,  R.  v.  Beaney, 
t"  C  A.  416. 

In  another  case,  however,  the  judges  held  that  an  indictment   A  filly  may  be 
for  stealing  a  mare,  was  supported  by  evidence  of  stealing  a  mare  described  as  a 
fi'ty ;  for  that  foals  and  fillies  are  included  in  the  terms  of  the  "°"' 
above  sut.    JVf.  T.  1822,   R.  v.  WeUand,  C.  C.  R.  494. 

An  indictment  for  stealing  10/.  in  monies  numbered  is  not  suf-  Money^descrip- 
ttcieni  \  it  ought  to  specify  the  pieces  of  which  it  consisted.  £.  T.  ^^^  "'^ 
1822,  R.  V.  Fry,  C.  C.  R.  482. 

It  has  been  decided,  that  an  indictment  for  stealing  notes,  or  Notes,  &c. 
other  lecarities,  must  follow  correctly  some  of  the  descriptions  of 
property  given  in  the  statute.  Thus,  an  indictment  for  stealing  **  a 
^^)  commonly  called  a  bank-note,'*  was  held  bad.    R.  v.  Craven, 
^•C.iLl4.  2RuiS.no. 

The  prisoner  was  indicted  under  39  G.  S.  c.  85.  (now  repealed),  Ace.  bank- 

•or  mbeszling  "  divers  (to  wit)   nine  bank-notes  for  the  pay-  "****• 

■nent  of  divers  sums,  &c.  amounting  to  a  certain  sum»  to  wit,  the 

^^^of  g;.,  Sic,  and  of  the  value  of  9/.,  &c."    It  was  held,  upon 

u  vv  ^  ^^^^9  ^^A^  ^^^0  ^^  sufficient ;    and  per  Le  Blanc  J., 

'  Where  a  specific  thing  is  made  the  subject  of  larceny,  it  is  only 

^ceisary  to  describe  it  as  such  specific  thing,  it  being  a  species 

01  thing  that  is  the  subject  o?  larceny :    for  instance,  it  is  not 

^c«ce8sary  in  charging  a  larceny  of  sheep,  to  describe  it  either 

^a  wether,  ewe,  or  lamb  ;  so  also,  it  may  be  said  of  bank-notes,  it 

IL!!2f^essary  to  describe  a  bank-note  particularly,  as  a  bank- 

W^aiKe,  P.4S6. 

(*)  3  &  s  Biw0  6.  c  93.,  which  meottoni  «  bmse,  gelding,  or  mare.*' 
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note  for  payment  of  1/.,  5/.,  or  90Lf  because,  for  whatsoever  torn 
it  may  be  payable,  it  is  still  a  bank-note.  In  like  manner,  in  an 
indictment  for  stealing  a  handkerchief,  it  is  not  necesssry  to  de- 
scribe it  as  a  handkerchief  of  any  specific  make  or  matniak,  a 
that  it  is  of  silk,  linen,  or  any  other  particular  quality*  Tbeargo* 
ment  has  arisen  from  the  practice  that  has  prevailed  of  defer3)ing 
the  particular  sum  for  which  the  note  is  payable,  and  that  the 
money  secured  thereby  is  unsatisfied.  But  the  answer  to  sach  an 
argument  is  this,  that  whether  it  be  payable  for  one  snin  or  for 
another,  it  is  equally  a  bank-note,  and  a  bank-note  is  the  subject 
of  larceny."     R.  v.  Johnson,  SM,Sf  S,  5S9.  552,  553. 

An  indictment  for  stealing  a  dead  animal  must  state  that  it  wai 
dead ;  for,  upon  a  general  statement  that  a  party  stole  the  aniffialt 
it  is  to  be  intended  that  he  stole  it  alive.  Per  HolrotfdJ*,  R*^* 
Edwards  and  another^  C.  C.  R.  498.  2  Russ.  171.  ace  R.r.  Hoi' 
lotoay,  1  C.S^  P.  128.  jter  Htdlock  B. 

A  Jortiori^  where  the  indictment  charges  the  stealing  of  a//tv 
animal,  evidence  of  taking  a  dead  one  will  not  support  it. 

The  prisoners  were  indicted  in  Hertfordshire  tor  steafing  fw 
liveturkies,  and  it  appeared  that  they  took  them  in  Cambridgaiire^ 
where  they  killed  them,  and  afterwards  carried  them  into  HerU 
fordshire*  The  case  being  reserved,  it  was  held,  that  rbe  cop. 
viction  could  not  be  supported  \  and,  further,  that  the  word  /rrf  n 
the  description  could  not  be  rejected  as  surplusage.  /#•  r.lS23> 
R.  V.  Edwards  and  Walker,  C.  C.  R.  497.    Sec  S.  C.  tn/r^. 

But  where  the  prisoner  was  indict^  for  having  koowingij 
received  a  lamb  that  had  been  stolen,  and  it  appeared  that  the  M 
had  been  killed  before  the  prisoner  received  it ;  a  esse  being 
reserved,  the  judges  all  agreed,  that  the  conviction  was  good,  it 
being  immaterial  to  the  prisoner's  offence  whetlier  the  lamb  vert 
alive  or  dead,  the  offence  and  punishment  being  in  both  cases  tiie 
same.     R.  v.  Ptickering,  E.  T.  1829,  iR-SpM.  24fi. 

In  larceny,  the  offender  may  be  tried  in  any  county  into  wwc«» 
the  stolen  goods  are  carried.  2  East's  P.  C.  c.  16.  §  156.  p*??!' 
2  Russ.  173»  , 

On  a  trial,  in  the  county  of  Kent,  for  horse^stealing,  it  appetred 
that  the  horses  were  stolen  in  Sussex,  and  the  prisoner  asppf^ 
bended  with  them  at  Croydon,  in  Surrey >  He  said  he  had  b^ 
to  Dorking  to  fetch  them,  and  that  they  belonged  to  his  brother, 
who  lived  at  Bromley.  The  police  officer  offered  to  go  to  ^^^^^ 
They  took  the  horses  and  went  as  far  as  Beckingham  cburctij 
when  the  prisoner  said  he  had  left  a  parcel  at  the  Biad  ^^^fJ^ 
some  place  in  Kent ;  the  police  officer  accordingly  went  il»"f 
with  himy  each  riding  one  of  the  horses  t  when  they  got  there)  toe 
policeman  gave  the  horses  to  the  ostler,  and  the  priaooer  lo^ 
his  escape,  and  was  again  apprehended  in  Surrey*  A^^ 
viction,  a  case  was  reserved,  whether  there  was  any  ^'^f^* 
support  the  indictment  in  Kent,  and  it  was  held  unaniiBOudjjr  ^ 
the  conviction  was  wrong.  E.  T.  IBS^  JR.  v.  Charles  Simm(»dii^ 


But  where  a 


irttfc 


compound  larceny  has  been  committed,  ^>^tT! 
the  prisoner  robbed  the  mail  in  WUtshire  of  a  let^,  '^* 
carried  into  Middlesex:  held,  that  he  could  not  be  tried  ^^ 
for  robbing  the  mail  in  the  latter  county.  H.  T.  1795,  *»▼•  Tw**"* 
2  Russ^  174»  ^A 

Wheire  the  article  stolen  is  changed  in  character  when  ctf»^ 
into  another  county,  an  indictment  m  the  second  county  0U^ 
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scribe  St  according  to  its  altered  state*  Thus,  where  live  turkeys 
were  takeD  and  killed  in  CambridgeMref  and  afterwards  carried 
into  Hertfordshire^  it  became  in  MerifordMre  the  larceny  of  dead 
turkeys,  and  must  be  so  charged.  //•  T.  1829,  R.  v.  Edwards  ami 
Walker,  C,C.R.WI.  See  an/^. 

But  the  intervention  of  a  considerable  length  of  time  before  the  I^^ngth  or  time 
stolen  property  is  carried  into  a  second  county,  will  not  prevent  tnterremog. 
the  larceny  being  tried  there  (   as,  where  a  note  was  stolen  in 
November  in  one  county  and  carried  into  another  in  Marchf  it  was 
held,  the  prisoner  might  be  tried  in  the  latter.    M.  T.  1824, 
R.  F.  Parkin^  IR.SfM.  45. 

Where  it  appeared  that  a  joint  larceny  was  committed  by  four  Joint  larceny 
persoDs  on  board  a  barge  in  the  county  of  Gloucester^  and  some  ^  wTcra), 
of  the  stolen  property  was  found  in  the  possession  of  each  of  the  jnto^iI^Sief 
prboners  afterwards  in  the  county  of  Worcester  :  held,  that  the  county  by  each 
pHsooers  could  not  be  tried  for  a  joint  larceny  in  the  latter  separaiely. 
couQty,  but  were  each  there  chargeable  with  a  several  offence 
only.    R,  Tm  Bamett  and  others^  cor.  Holroyd  J.,  Worcester  Sum. 
Au.  1818,  2  Russ.  175. 

Where  two  persons  join  in  a  larceny,  and  one  only  carries  the  ^^^^^  larceny 
stolen  goods  into  another  county,  but  the  other  afterwards  con-  ^  ^^^ »  ^^ 
curredin  taking  measures  for  securing  them  in  such  second  county:  it^nto^i|[^oUief 
heid,  that  the   indictment  might  be  laid  against  both  in  the  coanty,  both 
latter  county,  for  that  the  subsequent  concurrence  might  connect  joining  in  se. 
the  larceny  in   the  one  county  with  the  possession  in  the  other,  curing  it  there. 
£.r.l816,  R.  V.  Countif,  2Russ.  175. 

Bat  where  g^oods  are  stolen  at  sea,  of  which  the  common  law  Where  goods 
cannot  take  cognizance,  no  indictment  will  lie  in  a  county  into  •^^  ■^'*"  ®"* 
which  they  may  have  been  carried.    S  Inst.  US.  2  Russ.  175.        ju,SiSon.   '^ 

By  7  G.  4.  c»64*.  §  12.,  '*  for  the  more  effectual  prosecution  of  ^  ^  ^  ^  ^^^ 
offences  committed  near  the  boundaries  of  counties,  or  partly  in  offences  com- 
one  county  and  partly  in  another,  be  it  enacted,  That  wnere  any  mitted  on  the 
felony  or  misdemeanor  shall  be  committed  on  the  boundary  or  boundaries  of 
boundaries  of  two  or  more  counties,  or  within  the  distance  of  five  ^un^»  ni»y 
hundred  yards  of  any  such  boundary  or  boundaries,  or  shall  be  ^ito  «>mity. 
begun  in  one  county  and  completed  in  another,  every  such  felonv  (59  G.3,  e.06« 
or  misdemeanor  may  be  dealt  with,  inquired  of,  tried,  determined,  b.  2.) 
and  punished  in  any  of  the  said  counties,  in  the  same  manner  as 
if  it  had  been  actually  and  wholly  committed  therein." 

J  13.  ««  And,  for  the  more  effectual  prosecution  of  offences  ^.^fJJJ^f  *^?"" 
committed  during  journeys  from  place  to  place,  be  it  enacted,  ™"^e  ""*^ 
'^at,  where  any  felony  or  misdemeanor  shall  be  committed  on  any  Towe  may'be 
person,  or  on  or  in  respect  of  any  property  in  or  upon  any  coach,  tried  in  any 
waggon,  cart,  or  other  carriage  whatever,  employed  in  any  jour-  county  through 
ney,  or  shall  be  committed  on  any  person,  or  on  or  in  respect  which  the  coach, 
of  any  property  on  board  any  vessel  whatever  employed  on  any  (^9q^c  27 
voyage  or  journey  upon  any  navigable  river,  canal,  or  inland  i;Qdc'96.^) 
navigation,  such  felony  or  misdemeanor  may  be  dealt  with,  inouired 
of>  tried,  determined,  and  punished  in  any  county,  througn  any 
pvt  whereof  such  coach,  waggon,  cart,  carriage,  or  vessel  shall 
have  passed  in  the  course  of  the  iourney  or  voyage  during  which 
s^ch  felony  or  misdemeanor  shall  have  been  committed,  in  the 
same  manner  as  if  it  had  been  actually  committed  in  such  county ;  When  side,  &c. 
and  in  all  cases  where  the  side,  centre,  or  other  part  of  any  high-  of  highway  «»- 
^ayi  or  the  side,  bank,  centre,  or  other  part  of  any  such  river,  ''*'"**'  *~""^- 
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shall  be  liable  at  the  discretion  of  the  court  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  four  yean;  and, 
if  a  male  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped 
(if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonment." 

By  48  <7«  3.  c.  129.  §2.  (now  repealed),  any  person  who  should 
feloniously  steal,  take,  and  carry  away  any  money,  goods,  or  chat- 
tels from  the  person  of  any  other,  whether  privily,  without  his 
knowledge  or  not,  but  without  such  force  or  putting  in  fear  as  is 
sufficient  to  constitute  the  crime  of  robbery,  was  made  liable  to  the 
punishments  therein  mentioned. 

R.  V.  Pearccy  0.  B.  April  Sess.  1810,  eor,  Ld.  Ellenborougk 
C.  J.,  C.  C.  R.  174.  2  Russ.  182.  Josevh  Pearcewsa  tried  at  the 
0.  JB.  April  Sess,  1810,  before  Ld.  EUenhorough  C.  J.,  upon  an 
indictment  founded  on  stat.  48  G.  3.  c.  129.,  for  stealing  the 
pocket-book,  &c.  belonging  to  one  Charles  Thompson  from  his 
person.  Upon  the  evidence  it  appeared  that  the  things  were  taken 
from  the  person  of  Thompson  by  the  prisoner  and  three  accom- 
plices,  under  such  circumstances  of  force  as  were  sufficient  to  con- 
stitute the  crime  of  robbery  in  them  all,  and  the  question  reserved 
was,  whether  the  offence  thus  charged  and  proved  was  not  ex- 
pressly excepted  out  of  the  provision  of  the  act,  and  therefore onlj 
punishable  as  a  common  larceny,  the  description  in  the  indictment 
not  applying  to  the  case  of  a  robbery.  The  case  being  rescrred, 
the  general  opinion  of  the  judges  was,  that  the  meaning  of  the  act 
was  only  to  leave  the  case  of  robbery  from  the  person  by  force  or 
by  threats  as  it  stood  before ;  and  that  where  force  and  fear  were 
not  charged  in  the  indictment,  the  existence  of  force  or  fear  would 
not  exempt  the  party  from  the  statutable  punishment,  and,  as  il 
the  indictment  charged  was  proved,  the  proving  what  made  the 
offence  greater  would  not  entitle  the  prisoner  to  a  smaller  panisb- 
ment* 

Charles  Robinson  and  William  Perry  were  indicted  at  LancasUr 
Sum.  Ass.  1816|  before  fVood  B.,  for  feloniously  stealing  from  the 
person  of  James  Casteloto  one  bank  note  for  1/.,  one  hat  of  the 
value  of  5«.  and  five  sixpences,  his  property,  against  the  form  of  the 
statute  and  against  the  peace.     Upon  the  trial  the  case  ciearir 
appeared  to  be  that  of  highway  robbery,  by  knocking  the  prosecu- 
tor down  in  the  public  street  at  Manchester  at  night,  rifling  bis 
pockets,  and  stealing  the  property  mentioned  in  the  indictment 
from  his  person.     The  prisoners  were  convicted,  and  sentenced  to 
transportation  for  life,  but  the  following  questions  were  submitted 
to  the  judges,  1st,  Whether  the  indictment  was  good,  as  it  did 
not  aver  or  allege  that  the  stealing  from  the  person  was  without 
such  force  or  putting  in  fear  as  was  sufficient  to  constitute  the 
crime  of  robbery,  being  an  indictment  on  the  statute,  and  the 
above-mentioned   exception  being   in  the  enacting  part  of  the 
statute  and  not  by  way  of  separate  proviso.    If  the  indictment  was 
not  good,  whether  judgment  ought  not  to  have  been  arrested 
though  no  such  motion  was  made.     Secondly,  whether,  if  the  in- 
dictment were  not  good  on  the  statute,  it  were  a  good  indictment 
as  for  simple  larceny ;  and  if  so,  whether  the  sentence  of  trans* 
portation  ought  to  have  been  for  life,  or  for  seven  years  oplv,  as 
for  simple  larceny.     The  judges  were  unanimous  that  the  indict- 
ment need  not  and  ought  not  to  negative  force  and  ftar;  that  the 


Lavr.]      ^arcen^  {from  the  Person.)  477 

existence  of  soch  force  and  fear  was  no  answer  to  the  charge ; 
and  that  the  statutable  punishment  was  rightly  inflicted,  i/.  T. 
1817,  R.  V.  Robinson  and  another^  C.  C  R.  321. 

Where  it  appeared  that  the  prosecutor's  pocket-book  was  drawn  T^^  constitute 
out  of  bis  inside  coat  pocket  a  little  way,  but  was  returned  imme*  jj]!*^®"^ '"'™ 
diatelj  again  into  the  pocket,  probably  by  the  pressure  of  the  pro-  ii,eremurt  be 
secutor's  arm  upon  the  hand  and  arm  of  the  prisoner,  with  whom  ^  complete  le- 
and  his  accomplices  the  prosecutor  had  a  severe  struggle  ;   it  was  moval  from  the 
held  by  a  majority  of  the  judges,  that  the  prisoner  was  not  rightly  pcnon. 
convicted  of  stealing  from  the  person^  because  from  first  to  last 
the  book  remained  about  the  person  of  the  prosecutor,  but  they 
were  unanimous  that  the  simple  larceny  was  complete.     R»  v. 
Thompson,  I  tt.  Sf  M,  78.   See  tit.  AobbetH* 

IV.  Harcetip  fntn  tfft  ^otuie,  tt. 

Larceny  from  the  house  is  not  distinguished  at  common  law 
froiD  simple  larceny,  unless  where  it  is  accompanied  with  the 
circumstance  of  breaking  the  house  at  night,  when  it  falls  under 
another  description  of  offence  —  that  of  burglary. 

But  by  7  &  8  G.  4.  c.  29.  §  12.,  if  any  person  shall  break  and  7&  8G.4.  c.S9. 
enter  any  dwelling-house,  and  steal  therein  any  chattel,  money,  Bnvkingand 
or  valuable  security  to  any  value  whatever ;  or  shall  steal  any  such  tteeling  in  a 
property  to  any  value  whatever  in  any  dwelling-house,  any  person  dwelling  bouie, 
therein  being  put  in  fear;   or  shall  steal  in  any  dwelling-house  Sl^"|  tosT' 
any  chattel,  money,  or  valuable  security,  to  the  value  in  the  whole  ^alue. 
of  five  pounds   or  more ;  every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon.     But  see  stats.  2  &  3  ^.4. 
C.62,  and  3  &  *  fV.  4.  c.  44.  infrd. 

By  §  13.,    no   building,    although  within  the    same  curtilage  Building  with- 

with  the  dwelling-house  and  occupied  therewith,  shall  be  deemed  ^^  curtilage. 

part  of  sach  dwelling-house  for  the  purpose  of  burglary  or  for  any 

of  the  purposes  aforesaid,  unless  there  shall  be  a  communication 

between  such  building  and  dwelling-house,  either  immediate  or  by 

means  of  a  covered  and  enclosed  passage  leading  from  the  one  to 

the  other. 

It  seems  that,  subject  to  such  provision,  the  question  of  what  ^^^t  ooniti- 

-    ■'  -  - -'^  .-1-  tutetadwell- 


property  might 
in  the  dwelling-house  withm  tne  meanmg  of  the  statute,  if  a  de-  house. 
livery  of  it  out  of  the  house  should  be  obtained  by  threats  or 
assaults  upon  the  house,  putting  the  inmates  in  fear.    2  Russ.  49. 

'I^e  putting  in  fear  must  either  be  proved  or  be  implied  from  Putting  in  fear, 
circumstances.    2  East's  P.  C.  c.  16.  §  71.  p.  635.  2  Russ.  50. 

Where  an  indictment  under  3  fT.  4r  M*  c.  9.  (now  repealed),  Putting  in  fear 
»hich  look  away  clergy  from  larcenies  in  dwelling-houses,  if  any  ""•*  be  by  the 
person  therein  were  put  in  fear,  stated  certain  persons  (naming  P®"*'"  **^' 
ihem)  to  have  been  therein,  and  to  have  been  put  in  fear,  it  was    "^* 
'^eld  bad,  as  it  ought  to  have  stated  that  the  persons  therein  were 
put  in  fear  by  the  prisoners.      72.  v.  Etherington  and  another 
2  Uack,  671.  2  East's  P.  C.  635. 

By  the  same  section  of  the  same  statute  (see  suprh)^  it  is  made  Stealing  in 
*  capital  offence  to  steal  in  any  dwelling-house  any  chattel,  money,  dwelling-house, 
or  valuable  security,  to  the  value  in  the  whole  of  5/.  or  more. 
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shall  be  liable  at  the  discretion  of  the  court  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  yean, 
or  to  be  imprisoned  for  any  term  not  exceeding  four  years;  and, 
if  a  male  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped 
(if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonmeou" 

By  48  G*  3.  c»  129.  §2.  (now  repealed),  any  person  who  should 
feloniously  steal,  take,  and  carry  away  any  money,  goods,  or  chat- 
tels from  the  person  of  any  other,  whether  privily,  without  his 
knowledge  or  not,  but  without  such  force  or  putting  in  fear  as  ii 
sufficient  to  constitute  the  crime  of  robbery,  was  made  liable  to  the 
punishments  therein  mentioned. 

R,  y,  Pearce,  0,  JB.  April  Sess.  18 10,  cor,  Ld.  Nlenborou^h 
C.  J.,  C.  C.  R.  174.  2  Russ.  182.  Joseph  PearcewRB  tried  at  the 
0.  B,  April  Sess,  1810,  before  Ld.  Euenborough  C.  J.,  upon  so 
indictment  founded  on  stat.  48  G.  3.  c.  129.,  for  stealing  the 
pocket-book,  &c.  belonging  to  one  Charles  Thompson  from  his 
person.  Upon  the  evidence  it  appeared  that  the  things  were  takes 
from  the  person  of  Thompson  by  the  prisoner  and  three  accom- 
plices, under  such  circumstances  offeree  as  were  sufficient  to  coo- 
stitute  the  crime  of  robbery  in  them  all,  and  the  question  resmed 
was,  whether  the  offence  thus  charged  and  proved  was  not  ex- 
pressly excepted  out  of  the  provision  of  the  act,  and  therefore onlj 
punishable  as  a  common  larceny,  the  description  in  the  indictment 
not  applying  to  the  case  of  a  robbery.  The  case  being  reserredi 
the  general  opinion  of  the  judges  was,  that  the  meaning  of  the  set 
was  only  to  leave  the  case  of  robbery  from  the  person  by  force  or 
by  threats  as  it  stood  before ;  and  that  where  force  and  fear  were 
not  charged  in  the  indictment,  the  existence  of  force  or  fear  roald 
not  exempt  the  party  from  the  statutable  punishment,  and,  as  sll 
the  indictment  charged  was  proved,  the  proving  what  made  the 
offence  greater  would  not  entitle  the  prisoner  to  a  smaller  punish- 
ment, 

Charles  Robinson  and  William  Perry  were  indicted  at  LanatsUr 
Sum.  Ass.  1816|  before  fVood  B.,  for  feloniously  stealing  from  the 
person  of  James  Castelotio  one  bank  note  for  1/.,  one  hat  of  the 
value  of  5^.  and  five  sixpences,  his  property,  against  the  form  of  the 
statute  and  against  the  peace.     Upon  the  trial  the  case  clearlr 
appeared  to  be  that  of  highway  robbery,  by  knocking  the  proseco- 
tor  down  in  the  public  street  at  Manchester  at  night,  rifling  his 
pockets,  and  stealing  the  property  mentioned  in  the  indictment 
from  his  person.     The  prisoners  were  convicted,  and  sentenced  to 
transportation  for  life,  but  the  following  questions  were  submitted 
to  the  judges,  1st,  Whether  the  indictment  was  good,  as  it  did 
not  aver  or  allege  that  the  stealing  from  the  person  was  without 
such  force  or  putting  in  fear  as  was  sufficient  to  constitute  the 
crime  of  robbery,  being  an  indictment  on  the  statute,  and  the 
above-mentioned   exception  being   in  the  enacting  part  of  the 
statute  and  not  by  way  of  separate  proviso.    If  the  indictment  vas 
not  good,  whether  judgment  ought  not  to  have  been  arrest^ 
though  no  such  motion  was  made.     Secondly,  whether,  if  the  in- 
dictment were  not  good  on  the  statute,  it  were  a  good  mdictment 
as  for  simple  larceny ;  and  if  so,  whether  the  sentence  of  trans* 
portation  ought  to  have  been  for  life,  or  for  seven  years  onlji  >< 
for  simple  larceny.    The  judges  were  unanimous  that  the  indict- 
ment need  not  and  ought  not  to  negative  force  and  fear;  that  the 
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existence  of  sach  force  and  fear  was  no  answer  to  the  charge ; 
and  that  the  statutable  punishment  was  rightly  inflicted.  H.  T, 
I8I7,  R.  V.  Robinson  and  another^  C  C  R.  321. 

Where  ft  appeared  that  the  prosecutor's  pocket-book  was  drawn  To  constitute 
3ut  of  his  inside  coat  pocket  a  little  way,  but  was  returned  imme*  |**'<^«"y  ^^m 
liately  again  into  the  pocket,  probably  by  the  pressure  of  the  pro-  ii,Jreniiirtbe 
neuter's  arm  upon  the  hand  and  arm  of  the  prisoner,  with  whom  ^  complete  le- 
ind  his  accomplices  the  prosecutor  had  a  severe  struggle  ;   it  was  moval  from  the 
leld  by  a  majority  of  the  judges,  that  the  prisoner  was  not  rightly  perion. 
x)nvicted  of  stealing  from  the  person^  because  from  first  to  last 
he  booic  remained  about  the  person  of  the  prosecutor,  but  they 
rere  unanimous  that  the  simple  larceny  was  complete.     R,  v. 
Thompson,  I  R.  Sf  M.  78.   See  tit,  Aobber;* 

IV.  Harcenp  fnm  tge  1^u$t,  tt. 

Larceny  from  the  house  is  not  distinguished  at  common  law 
rom  simple  larceny,  unless  where  it  is  accompanied  with  the 
ircumstance  of  breaking  the  house  at  night,  when  it  falls  under 
nether  description  of  onence  —  that  of  burglary. 

But  by  7  &  8  G.  4.  c.  29.  §  12.,  if  any  person  shall  break  and  7&  sG.4.  c.S9. 
oter  any  dwelling-house,  and  steal  therein  any  chattel,  money,  Brmkingand 
T  valuable  security  to  any  value  whatever ;  or  shall  steal  any  such  stealing  in  a 
roperty  to  any  value  whatever  in  any  dwelling-house,  any  person  dwelling  houie. 
berein  being  put  in  fear;    or  shall  steal   in  any  dwelling-house  rtMainVtoS/T* 
ny  chattel,  money,  or  valuable  security,  to  the  value  in  the  whole  yaiue. 
>f  five  pounds  or  more ;  every  such  offender,  being  convicted 
hereof,  shall  suffer  death  as  a  felon.    But  see  stats.  2&S  fV,^ 
.62.  and  3  &  4?  W.  4.  c.  44.  infrd. 

By  §13*9  no  building,  although  within  the  same  curtilage  Building  with- 
Fith  the  dwelliog-house  and  occupied  therewith,  shall  be  deemed  ^°  curtilage. 
)art  of  such  dwelling-house  for  the  purpose  of  burglary  or  for  any 
(f  the  purposes  aforesaid,  unless  there  shall  be  a  communication 
)etween  such  building  and  dwelling-house,  either  immediate  or  by 
Deans  of  a  covered  and  enclosed  passage  leading  from  the  one  to 
he  other. 

It  seems  that,  subject  to  such  provision,  the  question  of  what  ^^^t  coosti- 
'onstitutes  a  dwelling-house,  will  be  governed  by  the  same  rules  as  ?"**•■  dwell- 
»pply  in  cases  of  burglary.    2  Russ.  48,  49.  SbuiX*  by 

It  should  seem,  also,  that  property  mi^ht  be  considered  as  stolen  force  fhim  the 
0  the  dwelling-house  withm  the  meanmg  of  the  statute,  if  a  de-  house. 
ivery  of  it  out  of  the  house  should  be  obtained  by  threats  or 
assaults  upon  the  house,  putting  the  inmates  in  fear.    2  Russ*  49. 

The  putting  in  fear  must  either  be  proved  or  be  implied  from  Putting  in  fear, 
circumstances.    2  Easfs  P.  C.  u.  16.  §  71.  p.  635.  2  Russ.  50. 

Where  an  indictment  under  S  fV.  Sf  M*  c.  9.  (now  repealed),  Putting  in  fear 
which  took  away  clergy  from  larcenies  in  dwelling-houses,  if  any  ™"»*  he  by  the 
person  therein  were  put  in  fear,  stated  certain  persons  (naming  P®*^"*  **^" 
^em)  to  have  been  therein,  and  to  have  been  put  in  fear,  it  was  ^"^* 
held  bad,  as  it  ought  to  have  stated  that  the  persons  therein  were 
put  in  fear  by  Uie  prisoners.      72.  v.  Etherington  and  another 
2  Leach,  671.  2  East's  P.  C.  635. 

By  the  same  section  of  the  same  statute  (see  suprd),  it  is  made  Stealing  in 
a  capital  offence  to  steal  in  any  dwelling-house  any  chattel,  money,  dwelling-houw, 
or  valuable  security,  to  the  vsuue  in  the  whole  of  5/.  or  more. 
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2  &  3  W.  4.  But  b^  2  &  3  ^.4.  c.  62.  $  1.,  this  offence  is  no  longer  puni^. 
r^^tal  Dart  re-  ^^'^  capitally,  but  the  offender,  and  those  counselling,  aiding,  and 
peided.           "  abetting,  are  to  be  transported  for  life. 

3  &  4'w.  4.  By  S  &  4f  W,  4.  c.  44.  §  1.,  reciting  the  clause  of  7  &  8  G. 4. 
c.  44.  c,  29.,  whereby  it  is  made  a  capital  offence  if  any  person  shafi 
So,  as  to  break,  break  and  enter  a  dwelling-house  and  steal  therein  any  chattd, 
ing  and  enter-  mQney,  or  valuable  security,  so  much  thereof  as  inflicts  the  punish- 
Lou«aiTd%wlaI  ment  of  death  is  repealed.         .      ,    ^       ^     ^ 

iQg,  By  $  2.,  every  person  convicted  of  such  offence,  as  prinapsi 

or  accessary  before  the  fact,  shall  be  liable  to  be  transported  for 

life,  or  for  any  term  not  less  than  seven  years,  at  the  discretion  of 

Punishment.      the  court,  and  previously  to  transportation  to  be  imprisoned,  with 

or  without  hard  labour,  in  gaol  or  house  of  correction,  or  to  be 

conBned  in  the  penitentiary  for  any  term  not  exceeding  four  yean, 

or  shall  be  liable  to  be  imprisoned  with  or  without  hard  labour  for 

any  term  not  exceeding  four  years,  nor  less  than  one  year. 

Imprisonment,       By  §  3.,  all  persons  punishable  by  transportation  for  life  under 

Sec.  previous  to  2  &  3  fV.  4,  c.  62.  and  c.  123.  shall  be  liable,  previously  to  their 

transportation,    being  transported,  at  the  discretion  of  the  court,  to  be  imprisoned, 

with  or  without  hard  labour,  in  gaol  or  house  of  correction,  or  to 

be  confined  in  the  penitentiary  for  any  term  not  exceeding  fbtf 

years,  nor  less  than  one  year. 

12  Ann.  (re-  By  12  Ann.  c.  7*  (now  repealed)  persons  stealing  money,  goodi, 

pealed).  &c.  of  the  value  of  40<.,  being  in  a  dwelling-house,  or  out4iouse 

belonging  thereto,  were  deprived  of  clergy, 
rerson  stealing       On  this  last-mentioned  statute  it    was   decided,  that  it  did 
in  Ilia  own         not  extend  to  a  person  who   stole   property  being  in  his  own 
bouse.  house,  for  that  the  statute  was  not  intended  to  protect  prmwrtj 

which  might  happen  to  be  in  a  house  from  the  owner  of  the 

house,  but  from  the  depredations  of  others*     O.  B.  1784)  ^ 

V.    Thompson  and  another,    2  East* s  P.  C.  c.l6.   §81.   p.644» 

Russ.51. 

Wife  stealing  And  the  same  was  held,  where  the  prisoner  (who  yru%fa^ 

in  husband's       cox>ert)  Stole  goods  in  her  husband's  house.    O.  B.  1780f  a*  ^* 

house,  Gould,  2  East's  P.  C.  644.  2  Russ.  52. 

Lodger  stealing  The  prisoner  was  a  lodger  at  the  house  of  one  JVah/M  ^ 
in  the  house  invited  prosecutor,  who  was  an  old  acquaintance,  to  take  psrt  of 
where  b«  }^|g  j^^j  ^  |^^^  Wakefidd  knew  nothing  of  his  being  there.    THe 

^^  '  prisoner  stole  the  prosecutor's  watch  from  the  bed  head.    Tbe 

case  being  reserved,  a  majority  of  the  judges  held  that  it  fell  witbis 
the  statute,  and  that  the  conviction  was  right.  E.  T.  1820,  i^*^* 
Taylor,  C.  C.  R.  418. 
Lodger  stealing      Where  two  boxes,  intended  for  the  prosecutrix,  who  lodged  at 
goods  wrongly    another  house,  were  delivered  at  the  house  where  the  prisoner 
brought  for        lodged,  for  the  prisoner,  who  stole  the  contents,  held  that  the 
™*  property  was  sufficiently  under  the  protection  of  the  dwelling-boase 

to  bring  it  within  the  statute,  and  that  the  conviction  was  proper* 
£.  T.  1825,  R.  V.  Carroll,  1  R.Sf  M.  89. 
Lodger  stealing      On  the  same  statute  (12  Anne),  it  appeared  that  the  prisoner 
a  bank-note        ^gg  n  lodger  in  the  house  of  the  prosecutrix,  who  sent  to  his  apart- 
gren  him  to      ^^^^^  reouesting  change  for  a  25/.  bank-note,  and  prisoner  went 
"^'  away  with  it,  saying,  he  would  take  it  to  his  banker's  for  thst  pw- 

pose*  but  never  returned.  Held,  that  this  was  not  a  case  ^tlu° 
the  statute,  which  was  considered  as  having  been  made  to  protect 
^uch  property  as  might  have  been  deposited  in  the  hoose,  and  not 
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property  which  was  on  the  person  of  the  party.     O.  B*  1 792| 
A  r.  Campbell,  2  EasCs  P.  C.  c.l6.  §  S.  p.  644, 645. 

So  where  prosecutor  was  decoyed  by  the  prisoner  (a  ring-  Swindler  taking 
dropper)  into  a  public«hou8e,  and  was  induced  to  lay  a  sum  of  the  money  of  a 
money  on  the  table,  which  the  prisoner  immediately  made  off  with.  p€r«>n  whom 
This  was  held  not  to  be  a  case  within  the  statute ;  a  majority  of  ^^J^i^^^ 
the  judges  being  of  opinion  that  the  meaning  of  the  statute  was 
that  the  property  stolen  must  be  under  the  protection  of  the  house,  Property  mutt 
md  deposited  therein  for  safe  custody,  as  the  furniture,  plate,  or  be  under  the 
money  kept  in  the  house,  and  not  things  immediately  under  the  protection  of 
eye  or  personal  care  of  some  one  who  happened  to  be  in  the  house.  ^^  house. 
0.  B.  1792,  R.  Y.  Otven,  ace.  R.  v.  Casiledene,  0.  B.  1792,  and  R. 
r.  Waison,  O.  B.  1794,    2  Russ.  53.   2  Eaift  P.  C.  c.  16.  §  82. 
p.  645,  646.  and  §  107-  p.  680,  681. 

It  is  necessary  that  the  name  of  the  owner  of  the  house  should  Name  of  owner 
be  stated  with  correctness  in  the  indictment ;  and  if  there  is  a  ma-  ^f  house  must 
terial  variance  in  the  proof,  the  prisoner  will  be  acquitted  of  the  ^  >**t^ 
capital  part  of  the  charge.    R,  v.  fVhitef  I  Leaeh,  25.  R.  v.  IVood- 
wirdf  ib.  253.  n*  (a)  2  Rms.  54. 

Id  a  joint  indictment  against  several  it  will  be  competent,  as  in  Judgment  can- 
most  other  cases,  to  convict  one,  and  to  acquit  the  others :  but  no^.be  given 
they  cannot  each  be  found  guilty  of  separate  offences.    A.  &  B.  ^"^^^^  ^^^ 
were  indicted  for  stealing  penknives  of  the  value  of  6/.  10«.,  from  ^^^  on  one 
a  dwelling-house ;  the  jury  found  that  A.  was  guilty  of  stealing  to  indictment, 
the  value  of  Gl.^  and  B»  to  the  value  of  10;.;  the  point  being  re* 
lerved,  the  judges  held  that  judgment  could  not  be  entered  on 
this  verdict  against  both  ;  but  that  if  B.  were  pardoned,  or  a  nolle 
pros,  entered  as  to  him,  judgment  might  then  be  given  against  A* 
R,  V.  Hempstead  and  another^  C,  C.  R.  344.     See  tit.  ISurfifar;. 

§14.  If  any    person  shall  break  and  enter  any  building,  and  7&8  6. 4. 
steal  therein  any  chattel,  money,  or  valuable  security,  such  build-  c.  29. 
ing  being  within  the  curtilage  of  a  dwelling-house,  and  occupied  Breaking  and 
therewith,  but  not  being  part  thereof  according  to  the  provision  f"*??"*  *  .^. 
herein-before  mentioned  Ja),  every  such  offender,  being  convicted  thcsaS  curti- 
thereof,  (either  upon  an  indictment  for  the  same  offence,  or  upon  lage  as  the 
an  indictment  for  burglary,  housebreaking,  or  stealing  to  the  value  house,  but  not 
of  five  pounds  in  a  dwelling-house,  containing  a  separate  count  for  privileged  as 
such  offence,)  shall  be  liable,  at  the  discretion  of  the  court,  to  be  ^"^^^'^j 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  gtealTngiherein  • 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  punishment, 
years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  court  shall  so  think  fit),  in  addition  to  such 
imprisonment. 
This  enactment  specifies  expressly  a  building  within  the  cur*  Curtilage. 

tilage  of  a  dwelling-house,  and  appears  not  to  apply  to  many  of 
those  buildings  and  outhouses  which,   though   not  within  any 

common  inclosure  or  curtilage,  were  deemed,  by  the  old  law  of 

burglary,  parcel  of  the  dwelling-house,  from  their  adjoining  to 

loch  dwelling-house  and  being  in  the  same  occupation.    The  in« 

auiry,  under  this  provision  of  this  statute,  will  be,  simply,  whether 
rebuilding  in  question  is  within  the  curtilage  or  homestall. 
1  Ruts,  55. 

§15.  If  any  person  shall  break  and  enter  any  shop,  warehouse,  BredLingand 
•r  counting-house,  and  steal  therein  any  chattel,  money,  or  valuable  stealing  from  a 
•ecurity,  every  such  offender,  being  convicted  thereof,  shall  be  ^^^  ^^ 

(a)  See  §  13.  ante  p.  477. 

i 
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liable  to  any  of  the  punishmeDts  which  the  court  may  award  as 
herein-before  last  mentioned. 

V.  ]Latc?tip  atio  (!Emtie35lemetit  from  lLol»gitig0» 

It  was  long  doubted  whether,  as  a  lodger  had  a  special  propeitj 

in  the  goods  which  were  let  with  his  lodgings*  the  stealing  oi 

them  was  felony :  and  it  was  at  length  decided  by  a  majority  ol 

the  judges  that  it  was  not.     Ravens  case,  Kd.  24.    Mcert case 

Shoto.  50. 

Stealing  chau         The  legislature  therefore  interfered  by  S  fV.  ^  M.  e.9»  k  ^ 

tel  or  fixture  by  (now  repealed),  to  protect  such  property ;  and  now  by  7  Sf  S  G.l 

lodger  or  ten-     ^^  29.  §  45.,  if  any  person  shall  steal  any  chattel  or  fixture  let  to 

^°''  be  used  by  him  or  her,  in  or  with  any  house  or  lodging,  whether 

the  contract  shall  have  been  entered  into  by  him  or  her,  or  bj 
her  husband,  or  by  any  person  on  behalf  of  him  or  her,  or  ber 
husband,  every  such  offender  shall  be  guilty  of  felony,  and  punisb- 
able  as  in  case  of  simple  larceny. 
Indictment.  And  in  every  such  case  of  stealing  a  chattel  it  shall  be  lawfol  to 

prefer  an  indictment  in  the  common  form  as  for  larceny ;  and  io 

every  such  case  of  stealing  a  fixture,  to  prefer  an  indictment  ia 

the  same  form,  as  if  the  offender  were  not  a  tenant  or  lod^; 

Property.  and  in  either  case  to  lay  the  property  in  the  owner  or  persos 

letting  to  hire* 

VI.  itarceitp  oti  board  mtMtlfff  it.  on  a  IMfth 
Catta(>  %u  or  from  tatMtlfi  torrcbeH,  {(« 

By  7  4r  8  G.  4.  c.29.  {  17.,  If  any  person  shall  steal  anyfoois 
or  merchandise  in  any  vessel,  barge,  or  boat,  of  any  descnptioa 
whatsoever,  in  any  port  of  entry  or  discharge,  or  upon  aoj 
navigable  river  or  canal,  or  in  any  creek  belonging  to  or  cooh 
municating  with  an^  such  port,  river,  or  canal,  or  shall  steal  aoj 
goods  or  merchandise  from  any  dock,  wharf,  or  quay  adjacent  to 
any  such  port,  river,  canal,  or  creek,  every  such  offender,  bein^ 
convicted  thereof,  shall  be  liable  to  any  of  the  punishments  wbicb 
the  court  may  award  as  herein-before  last  mentioned,  (a) 

It  has  been  decided,  that  where  the  captain  of  a  vessel  stole 
from  his  own  vessel  articles  belonging  to  another  person  vMdi 
were  shipped  on  board,  it  did  not  fall  within  24  G.  2.  c.45'  {oo^ 
repealed],  for  the  prevention  of  thefts  from  vessels.  A.  v.  Mad(a, 
C.  C.  R.  92. 

§  18.  If  any  person  shall  plunder  or  steal  any  part  of  any  ship 
or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  <f 
cast  on  shore,  or  any  goods,  merchandise,  or  articles  of  any  ^^ 
belonging  to  such  ship  or  vessel,  every  such  offender,  beiog  coO'  I 
victed  thereof,  shall  suffer  death  as  a  telon :  IVovided  always,  tH 
when  articles  of  small  value  shall  be  stranded  or  cast  on  sbore, 
and  shall  be  stolen  without  circumstances  of  cruelty,  outrage,  of 
violence,  it  shall  be  lawful  to  prosecute  and  punish  the  oSeiAtf 
as  for  simple  larceny;  and  in  either  case  the  offender  may  ^ 
indicted  and  tried,  either  in  the  county  in  which  the  ofience  sball 
have  been  committed,  or  in  any  county  next  adjoining*   ^ 
further  as  to  wreck,  tit.  Q2Srecl* 


7&8G.4.  c.29. 
Stealing  from 
vessels,  &c.  in 
port,  river,  &C ; 


or  from  dock, 
&c. 


Captain  iteftling 
from  his  own 
vessel. 


Stealing  from 
vessel  wrecked 
or  in  distress, 
death : 

if  of  small  value, 
&c.  simple  lar- 
ceny. 


(d)  See  §  14.  ante,  as  page. 


I 
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VII.  larcenp  of  i)^anufartureii« 

§  16.  If  any  person  shall  steals  to  the  value  often  shillipgSi  any  7ft.8e.4.e.  99^ 
goods  or  article  of  silki  woollen,  linen,  or  cotton,  or  of  any  one  or  Stealing  certaiA 
more  of  those  materials  mixed  with,  eaqh  other,  or  mixed  with  any  goo<^"  >n  P^^ 
other  materia],  wl^lst  laid»  pl^c^d,  or  exposed,  during  any  stage,  ?"  ^^  manu-% 
process^  or  progress  pf  manufacture,  in  any  building,  field,  or    '^^'^ 
other  place,,  Qve^  such  oflSsnder,  being  convicted  thereof,  shall  be 
liable  to  any  of  the  punishments  which  the  Qourt  may  award,  a^i 
berein«before  last  mentioned^ 

VIIL.  jS)f  otget  (!Emte>3lemrot0,  k^ 

By  2  IF.  4.  C.4.,  repealing  50  G.  S.  c.  39n  except  as  to  acts  of  ShW.  4.  e.  4. 
embeszlement  or  the  public  money  committed  before  the  passing  P^npnsin  tbp 
of  this  act,  it  is  enacted  by  §  I.,  that,  •«  if  any  person  employed  in  P"Wic  iervice 
the  piri>Jic  service  of  his  majesty,  and  entrusted  by  virtue  of  suph  Jl^ey  or  ^alJu 
employnEient  with  the  receipt,  custody,  management,  or  control,  able  lecuritiet 
of  any  chattel,  money,  or  valuable  security,  shall  embezzle  the  vd|h  which  U)«y 
same*  or  any  part  thereof,  or  in  any  manner  ^audjulently  apply  or  •■^  eniron^ 
dispose  of  the  same  or  any  part  thereof  to  his  own  use  or  benefit,  *^ ^ZJ^VT\^ 
or  for  any  purpose  whatsoever  except  (br  the  pubKc  service,, every  £^  **"^' 

such  €»ff^ncler  shall  be  dteemed  to  have  stolen  the  same,  and  shaft 
in  Sngfand  and  Ireland  be  deemed,  guilty  of  felony,  and  in 
Seoiland  of  a  high  crime  and  offence,  and  on  being  thereof  con- 
victed hi  due  form  of  law  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  any  term  not  exceed- 
ing fourteen  years  nor  less  than  seven  years,  or  to  be  imprisoned 
with  or  without  hard  labour,  as  to  the  court  shall,  see.m  meet»  for 
any  term  not  exceeding  three  years.*** 

§  ^  ««  Every  tally,  order,  or  other  security  whatsoever  entitling  y^y^^  to  be 
or  evidencing  the  title  of  any  person  or  body  corporate  to  any  inclikUd  under 
share  or  interest  in  any  public  stock  or  fund,  whether  of  the  the  words 
united  kingdom,  or  of  Gteat  Britain^  or  of  Itelandy  or  of  any  "▼•luaWeie. 
foreign  state,  or  to  any  share  or  interest  in  any  fund  of  any  body  *^*"'***"* 
corporttte,  company,  or  society,  or  to  any  deposit  in  any  savings 
bank,  and  every  debenture,  deed,  bond',  bill,  note,  warrant,  order, 
or  other  security  whatsoever  (br  money  or  fbr  payment  of'  money, 
vrhether  of  this  kingdom  or  of  any  foreign  state,,  and  every 
vrarrant  or  order  fbr  the  delivery  or  transfer  of  any  goods  or 
valuable  thing,  shall  throughout  this  act  be  deemed  for  every 
purpose  to  be  included  under  and  denoted  by  the  words  *  valuable 
security ;  *  and  if  any  person  so  employed  and  entrusted  as  afore- 
said shall  embezzle  or  fraudulently  apply  or   dispose    of  any 
such  valuable  security  as  aforesaid,  he  shall  be  deemed  to  have 
stolen  the  same  withm  the  intent  and  meaning  of  this  act,  and 
shall  be  punishable  thereby  inf  the  same  manner  as  if  he  had 
stolen  any  chattel  of  like  value  with  the  share,  interest,  or  deposit 
to  which  such  security  may  relate,  or  with  the  money  due  on 
such  security  or  secured  thereby  and  remaining  unsatisfied,  or 
with  the  value  of  the  goods  or  other  valuable  thing  mentioned  in 
such  security*" 

vol..  HI.  I  I 
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2  W.  4.  c.  4. 
Diflerent  acts 
of  embezzle- 
ment may  be 
charged  in  the 
same  indict- 
ment. 

As  to  allegation 
and  proof  of 
the  property 
embezzled. 


Property  to  ba 
described  as  the 
king's. 


Venue. 


7&80.4.C.29. 
Embesslementi 
by  bankers* 
•gents,  &e. 


Misdemeanor. 

Transportation 
for  fourteen 
years,  or  fine 
and  imprison- 
ment. 

Property  de- 
posited for  safe 
custody  or 
special  purpose. 


^^atCtn^  {of  other  Embezzlements.)  [Criminal 

§  3.  **  It  shall  be  lawful  to  charge  in  the  indictment  to  be 
preferred  against  any  offender  under  this  act,  and  to  proceed 
against  him  for  any  number  of  distinct  acts  of  embezzlement  oi 
of  fraudulent  application  or  disposition  as  aforesaid,  not  exceedins 
three,  which  may  have  been  committed  by  him  within  the  «pac( 
of  six  calendar  months  from  the  first  to  the  last  of  such  acts 
and  in  every  such  indictment  where  the  offence  shall  relate  to  ao} 
money  or  any  valuable  security,  it  shall  be  sufficient  to  allege  ttu 
embezzlement  or  fraudulent  application  or  disposition  to  be  o 
money,  without  specifying  any  particular  coin  or  valuable  security 
and  such  allegation,  so  far  as  it  regards  the  description  of  tbt 
property,  shall  be  sustained  if  the  offender  shall  be  proved  to  hvi 
embezzled  any  amount,  although  the  particular  species  of  coin  « 
valuable  security  of  which  such  amount  was  composed  shall  noi 
be  proved,  or  if  he  shall  be  proved  to  have  embezzled  any  piece 
of  coin  or  any  valuable  security,  or  any  portion  of  the  valae 
thereof,  although  such  piece  of'^  coin  or  valuable  security  maj 
have  been  delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same,  aod 
although  such  part  shall  have  been  returned  accordingly." 

§  4e,  "  In  every  such  case  of  embezzlement  or  fraudulent  appli- 
cation or  disposition  as  aforesaid  of  any  chattel,  money,  or  valuabk 
security,  it  snail  be  lawful  in  the  order  of  committal  by  the  jmtia 
of  the  peace  before  whom  the  offender  shall  be  charged,  and  in 
the  indictment  to  be  preferred  against  such  offender,  to  lay  ii» 
property  of  any  such  cnattel,  money,  or  valuable  security  as  aifore- 
said  in  the  king's  majesty." 

j  5.  ''  Every  offender  against  this  act  may  be  dealt  with,  is* 
dieted,  tried,  and  punished  either  in  the  county  or  place  in  vhid 
he  shall  be  apprehended,  or  in  the  county  or  place  where  he  shai^ 
have  committed  the  offence." 

The  Stat.  7  &  8  Geo.  4.  c.  29.  §  49.,  <'  For  the  punishment  of  em- 
bezzlement committed  by  agents  intrusted  with  property/'  enacSi, 
**  That  if  any  money,  or  security  for  the  payment  of  money,  shall 
be  intrusted  to  any  banker,  merchant,  broker,  attorney,  or  other 
agent,  with  any  direction  in  toriting  to  apply  such  money,  or  aoj 
part  thereof,  or  the  proceeds,  or  any  part  of  the  proceeds  of  luci 
security,  for  any  purpose  specified  in  such  direction,  and  he  sW  : 
in  violation  of  good  faith,  and  contrary  to  the  purpose  so  specifiei  ' 
in  any  wise  convert  to  his  own  use  or  benefit  such  money,  securitj, 
or  proceeds,  or  any  part  thereof  respectively,  every  such  ofeoder 
shall  be  guilty  of^^  a  misdemeanor,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas,  for  any  term  not  exceeding  fourteen  years,  oor 
less  than  seven  years,  or  to  suffer  such  other  punishment  by  ^ 
or  imprisonment,  or  by  both,  as  the  court  shall  award ;  sod  if  f^f 
chattel  or  valuable  security,  or  any  power  of  attorney  for  the  ule 
or  transfer  of  any  share  or  interest  in  any  public  stock  or  fundi 
whether  of  this  kmgdom,  or  of  Greai  Britam,  or  of  IrdandtOtQ^ 
any  foreign  state,  or  in  any  fund  of  any  body  corporate,  coopaoV' 
or  society,  shall  be  intrusted  to  any  banker,  merchant,  broker, 
attorney,  or  other  agent  for  safe  custody,  or  for  any  special  par- 
pose,  without  any  authority  to  sell,  negotiate,  transfer,  or  pledf^t 
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and  he  shall,  Id  ▼iolation  of  good  faith,  and  contrary  to  the  object  7&8G.4.C.29. 

or  purpose  for  which  such  chattel,  security,  or  power  of  attorney* 

shall  hafe  been  intrusted  to  him,  sell,  negotiate,  transfer,  pledge, 

or  in  any  manner  convert  to  his  own  use  or  benefit  such  chattel 

ar  security,  or  the  proceeds  of  the  same,  or  any  part  thereof, 

ir  the  share  or  interest  in  the  stock   or  fund   to   which  such 

tower  of  attorney  shall  relate,  or  any  part  thereof,  every  such 

'(tender  shall  be  guilty  of  a  misdemeanor,  and»  being  convicted  Misdemeanor. 

he  reof,  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  Transportation 

he  punishments  which  the  court  may  award,  as  herein-before  last  ^*^^  fourteen 

lentioned."  years,  or  6ne 

0  50.  provides  and  enacts,  «  That  nothing  herein-before  contained,  JlJlfni"^"'^"' ' 
elating  to  agents,  shall  afFect  any  trustee,  in  or  under  any  instru-  Not  to  affect 
)ent  whatever,  or  any  mortgagee  of  any  property,  real  or  personal,  trustees  and 
)  respect  of  any  act  done  by  such  trustee  or  mortgagee,  in  relation  mortgagees; 
>  the  property  comprised  in  or  affected  by  any  such  trust  or  mort«  Nor  bankera, 
a{je,  nor  shall  restrain  any  banker,  merchant,  broker,  attorney,  or  *<^-  receiving 
iher  agent,  from  receiving  any  money  which  shall  be  or  become  ™oney  due  on 
ctuaily  due  and  payable  upon  or  by  virtue  of  any  valuable  se«  ^        ^'. . 
iiriiy,  according  to  the  tenor  and  effect  thereof,  in  such  manner  ^^  which"h^ 
;  he  might  have  done  if  this  act  had  not  been  passed,  nor  from  have  a  lien,  &c. 
riling,  transferring,  or  otherwise  disposing  of  any  securities  or  unless  the  trans- 
lects  in  his  possession,  upon  which  he  shall  have  any  lien,  claim,  ^'^^  be  of  a 
r  demand,  entitling  him  by  law  so  to  do,  unless  such  sale,  transfer,  {P*^***^  number 
r  other  disposal,  shall  extend  to  a  greater  number  or  part  of  such       °  necessary. 
purities  or  effects  than  shall  be  requisite  for  satisfying  such  lien, 
aim,  or  demand." 

§  51.  enacts,  **  That  if  any  factor  or  agent  intrusted,  for  the  Erobenlement 
urpose  of  sale,  with  any  goods  or  merchandize,  or  intrusted  with  ^J  factor  or  saU 
iy  bill  of  lading,  warehouse  keeper's  or  wharfinger's  certificate,  •8*°*»  **• 
f  warrant  or  order  for  delivery  of  goods  or  merchandize,  shall, 
»r  his  own  benefit,  and  in  violation  of  good  faith,  deposit  or  pledge 
)y  such  goods  or  merchandise,  or  any  of  the  said  documents,  as 
security  for  any  money  or  negotiable  instrument  borrowed  or  re- 
Mved  by  such  factor  or  agent,  at  or  before  the  time  of  making 
>ch  deposit  or  pledge,  or  mtended  to  be  thereafter  borrowed  or  Misdemeanor, 
ceiveo,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 
id,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  TVansportation 
e  court,  to  be  transported  beyond  the  seas  for  any  term  not  ex-  A>r  fourteen 
ceding  fourteen  years,  nor  less  than  seven  years,  or  to  suffer  such  y®Y?»  ^^  ?"• 
her  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  ^^J"^"*^**' 
mn  shall  award  ;  but  no  such  factor  or  agent  shiall  be  liable  to  p     '    r    fu 
^y  prosecution  for  depositing  or  pledging  any  such  goods  or  eitentof*what 
erchandize,  or  any  of  the  saia  documents,  in  case  the  same  shall  i.  due  to  the 
^t  be  made  a  security  for,  or  subject  to  the  payment  of  any  factor,  and  bis 
reaier  sum  of  money  than  the  amount  which,  at  the  time  of  such  acceptance!. 
i^posit  or  pledge,  was  justly  due  and  owing  to  such  factor  or  a^ent 
om  hit  principal,  together  with  the  amount  of  any  bill  or  bills  of 
t^change  drawn  by  or  on  account  of  such  principal,  and  occepted 
y  such  factor  or  agent.** 

\  52.   provides  and   enacts,   *'  That  nothing  in  this  act  con-   Saving  of 
i-ned,  nor  any  proceeding,  conviction,  or  judgment  to  be  had  remedies  at  law 
r  taken  thereupon^  against  any  banker,  merchant,  broker,  factor,  ^^ '"  equity. 

II  2 
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7&86.4.  C.99. 


ConTiction  not 
evidence. 

Banker,  &e. 
exempt  from 
conviction  if 
theftct  be  pre- 
viously dis- 
closed on  oath 
by  compulsory 
process* 


&arC0ng  {of  other  Embezzlements)   [Crimina 

attorney,  or  other  agent  as  aforesaidy  Bhall  prevent,  lessen,  or 
impeach  any  remedy  at  law  or  in  equity,  which  any  party  aggrieved 
by  any  such  offence  might  or  would  have  had  if  this  act  bad  not 
been  passed;  but  nevertheless  the  conviction  of  any  such  offender 
shall  not  be  received  in  evidenjce,  in  any  action  at  bw  or  suit  io 
equity  against  him  ;  and  jio  banker,  merchant,  broker*  factor, altor- 
Dey«  or  other  agent  as  aforesaid,  shall  be  liable  to  be  convicted  bj 
any  evidence  whatever  as  an  offender  against  this  act,  in  respect  <^ 
any  act  done  by  him,  if  he  shall  at  any  time  previously  to  his  being 
indicted  for  such  offence  have  disclosed  such  act,  on  oath,  is  con- 
sequence of  any  compulsory  process  of  any  court  of  law  or  equitf 
in  any  action,  suit,  or  proceeding  which  shall  have  been  bona  fit 
instituted  by  any  party  aggrieved,  or  if  he  shall  have  disclosed  the 
same  in  any  examinaUon  or  deposition  beG>re  aoy  coianiissiopen 
of  bankrupt." 


7&8G.4.e.89. 
Taking  reward 
for  return  of 
stolen  goods. 


Felony. 


Hiough  pri- 
soner did  not 
know  felon, 
nor  could  ap- 
pashend  Iuh^ 
nor  restore  the 
goods. 


Persons  adver- 
tising reward 
for  stolen 
property,  and 
no  questions  to 
be  asked,  &c. 


IK.  Ca6iit0  ]Retoar00  or  aOfiertt^tttg  far  Hentnt  of 

dtoirn  (0ooii0f 

Bv  7  &  8  Geo.  4.  c.  29.  §  58.,  '<  Every  person  who  shall  cm- 
ruptly  take  any  money  or  reward,  directly  or  indireeliy,  under 
pretence  or  upon  account  of  helping  any  person  to  any  chattel, 
moneys  valuable  security,  or  other  property  whatsoever,  whidi 
shally  by  any  felony  or  misdemeanor,  have  been  stolen*  tikeo, 
■obtained,  or  converted,  as  afbresaid,  shall  (unless  he  cause  tbe 
offender  to  be  apprehended  and  brought  to  trial  for  the  same)  Ik 
guiltv  of  felony  ;  and,  being  convicted  thereof,  shall  be  liable,  it 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprtfooed 
for  any  term  not  exceeding  four  years ;  and9  if  a  male,  to  be  emti 
twice,  or  thrice  publicly  or  privately  whipped  (if  tbe  court  shall 
so  think  fit),  in  addition  to  such  imprisonment*** 

On  an  indictment  for  this  offence  under  tbe  now  repealed  stat 
4  Gto,  1.  c.  11.  §  4.,  the  prisoner  might  have  been  convicted  tbougb 
he  had  no  acquaintance  with  the  felon,  and  did  not  pretend  tlul 
be  had,  and  though  he  had  bo  power  to  apprehend  the  fdoB, 
and  though  the  goods  were  never  restored,  and  the  prisooer 
had  no  power  to  restore  them.  R»  v.  LcdbiUary  1  R*  if  M- 
76, 

On  the  repealed  stat.  4  Geo.  1.  c.  11.,  the  noted  Jonalkw  WU 
vas  convicted  and  executed ;  the  principal  felon  being  ezanuoed 
as  a  witness  on  the  part  of  the  crown.  Old  Bailetft  1725,  4  Slac» 
Com.  132. ;  2  East's  P.  C.  770.  783. 

By  §  59»f  *'  If  any  person  shall  publicly  advertise  a  reward  ftf 
the  return  of  any  property  whatsoever,  which  shall  have  been 
stolen  or  lost,  and  shall,  in  such  advertisement,  use  anj  wodi 
purporting  that  no  questions  will  be  asked,  or  shall  make  us«  <|| 
any  words  in  any  public  advertisement,  purporting  that  a  revard 
will  be  given  or  paid  for  any  property  which  shall  hwreheeatt(A» 
or  lost,  without  seizing  or  making  any  inquiry  afler  tbe  person 
producing  such  property,  or  shall  promise  or  offer,  io  soj  sv^'' 
public  advertisement,  to  return  to  any  pawnbroker  or  other  per- 
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son,  who  may  have  bought  or  advanced  monej  by  way  of  loan  7&8G.4.  c.S9. 
apon  any  property  stolen  or  lost,  the  money  so  paid  or  advanced,  ^ 

jr  any  other  sum  of  money  or  reward Jbr  the  return  of  such  pro-  of  printing^ 
[)erty,  or  if  any  person  shall  print  or  publish  any  such  advertise-  ^   JTot*"*^ 
nent ;  in  any  of  the  above  cases  every  such  person  shall  forfeit  penaltj  and  fall 
he  sum  of  fifty  pounds  for  every  such  offence,  to  any  person  who  cotu. 
will  sue  for  the  same  by  action  of-debt>  to  be  recovered  with  full 
:ost8  of  suit.*' 

K.  £)&nn0  for  patott  or  ^ale  (Dooti0  »mvttm  to 

fiafie  bent  mtoletu 

By  Stat.  30  G.  2.  c.  24>.  $  ?.,  <*  In  case  any  person  or  persons,  306.  s.  c.  94. 
who  shall  ofcr  by  way  of  pawn,  pledge,  exchange,  or  sale  any  ?*"^™,®*'' 
|oods  or  chattels,  shall  not  be  able,  or  shall  refuse  to  give  a  satis-  ^^^^^o^ 
actory  account  of  himself,  herself,  or  themselves,  or  of  the  means  giving  a  good 
ij  wliicb  be,  she,  or  they  became  possessed  of  such  goods  or  account  of 
chattels;  or  if  there  shall  be  any  other  reason  to  suspect  that  such  tbemielvei^ 
pods  or  chattels  are  stolen,  or  otherwise  illegally  or  clandestinely 
>btained ;  it  shall  and  may  be  lawful  for  any  person  or  persons, 
lid,  her,  or  their  servants  or  agents  to  whom  such  goods  or  chattels 
shall  be  so  oflered,  to  seize  and  detain  such  person  or  persons  and  liable  to  be 
the  said  goods  or  chattels,  and  to  deliver  such  person  or  persons,  dcuined ; 
as  soon  as  conveniently  may  be,  into  the  custody  of  the  constable, 
or  other  peace  officer,  who  shall  and  is  hereby  reauired,  immediately 
to  convey  such  person  or  persons,  and  the  saia  goods  or  chattels, 
before  some  justice  or  justices  of  the  peace  of  the  county,  riding, 
division,  city,  liberty,  or  place,  wherein  the  offence  shall  be  com- 
mitted :  and  if  such  justice  or  justices  shall,  upon  examination 
and  inquiry,  have  cause  to  suspect  that  the  said  goods  or  chattels 
were  stolen,  or  illegally  or  clandestinely  obtained,  it  shall  and  may 
be  lawful  for  such  justice  or  justices  to  commit  such  person  or  ^  comrohted 

persons  into  safe  custody,  for  any  time  not  exceeding  the  space  of  ^"*  sZ!«««' 
1:-  J  t       ^     ■    •'i      t      "^  -1  »•<•**  •  ■  <•  ra^xaminatioii. 

SIX  days,  m  order  to  be  further  exammed ;  and  if  upon  either  of 

the  said  examinations,  it  shall  appear  to  the  satisfaction  of  such 
justice  or  justices,  that  the  said  goods  or  chattels  were  stolen,  or 
illegally  or  clandestinely  obtained,  the  said  justice  or  justices  it 
and  are  hereby  authorised  and  required  to  commit  the  party  or 
parties  offending  to  the  common  gaol  or  house  of  correction  of  the 
county,  riding,  division,  city,  liberty,  or  place  wherein  the  offence 
ihall  be  committed,  there  to  be  dealt  with  according  to  law."  Vide 
sUL  39  &  40  G.  3.  c.  99.  §  10.,  tit.  JPabmina- 

k  8.  provides,  "  That  in  case  such  goods  or  chattels  so  seized  Persons  detain- 
and  detained  as  aforesaid,  shall  afterwards,  appear  to  be  the  pro-  jng  p«rty,  &c. 
P^rty  of  the  person  or  persons  who  offered  the  same  to  be  pawned,  in<*«™nifi«d. 
pledged,  excnanged,  or  sold,  or  that  he,  she,  or  they  was  or  were 
authorised  by  the  owner  or  owners  thereof  to  pawn,  pledge,  ex- 
change, or  sell  the  same,  then  and  in  such  case  the  person  or  per- 
sons who  shall  so  seize  or  detain  the  party  or  parties  who  oflered 
the  laid  ^oods  or  chattels,  shall  be,  and  he,  she,  and  they  is  and 
arebythisactjndemnified  for  having  so  done." 


II  3 


486  Harccng  (7  ^  8  G.  4.  c.  29.)    [Criminal 

XI.  £)f  fiirtger  (tmttmtnt»  in  7  <§•  8  G.4..  c.29., 

roncrrning  Harcenp^ 

By  this  statute,  which  has  introduced  so  many  and  sach  im* 
portant  changes  into  the  ]aw  of  larceny,  the  following  general 
enactments  are  provided  respecting  offences  punishable  under  the 
act,  either  by  summary  conviction  or  by  indictment,  and  respect- 
ing the  proceedings  thereon:  — 
Receivers  §  60.  *'  Where  the  stealing  or  taking  of  any  property  what- 

of  property,  soever  is  by  this  act  punishable  on  summary  conviction,  either  for 
mhere  the  every  offence,  or  for  the  first  and  second  offence  only,  or  for  the 

original  offence  g^g^  offence  onl)',  any  person  who  shall  receive  any  such  property, 
on^summary*  knowing  the  same  to  be  unlawfully  come  by,  shall,  on  confictiw 
conviction.  thereof  before  a  justice  of  the  peace,  be  liable,  for  every  first, 

second,  or  subsequent  offence  of  receiving,  to  the  same  forfeitare 
and  punishment  to  which  a  person  guilty  of  a  first,  second,  or  sub- 
sequent offence  of  stealing  or  taking  such  property  is  by  this  act 
made  liable." 
Principals  in  §  61.  *<  In  the  case  of  every  felony  punishable  under  tbii  act, 

tlie  second  de-  every  principal  in  the  second  degree,  and  every  accessary  before 
gree  and  acce»-  the  fact,  shall  be  punishable  with  death,  or  otherwise,  in  the  same 
saries.  manner  as  the  principal  in  the  first  degree  is  by  this  act  panisb- 

able  ;  and  every  accessary  afler  the  fact  to  any  felony  punbbabie 

under  this  act  (except  only  a  receiver  of  stolen  property)  shall  os 

conviction  be  liable  to  be  imprisoned  for  any  term  not  exceeding 

Abettors  in         two  years ;   and  every  person,  who  shall  aid,  abet,  counsel,  or 

misdemeanors,    procure  the  commission  of  any  misdemeanor  punishable  under 

this  act,  shall  be  liable  to  be  indicted  and  punished  as  a  pnncipal 
offender." 
Abettors  in  §  62.  <<  If  any  person  shall  aid,  abet,  counsel,  or  procure  the 

offences  pun-  commission  of  any  offence  which  is  by  this  act  punishable  w 
isbableon  sum-  gunimary  conviction,  either  for  every  time  of  its  commission,  or 
ticmT  '      ^^^  ^^®  "*"*'  ^°^  second  time  only,  or  for  the  first  time  only,  ererr 

p    'sh  *^^^  person  shall,  on  conviction  before  a  justice  of  the  peace,  be 

liable  for  every  first,  second,  or  subsequent  offence  of  aiding,  abet- 
ting, counselling,  or  procuring,  to  the  same  forfeiture  and  pooish- 
ment  to  which  a  person  guilty  of  a  first,  second,  or  subsequeot 
offence,  as  a  principal  offender,  is  by  this  act  made  liable." 
A  person  in  the       §  63.  <<  For  the  more  effectual  apprehension  and  discover « 
act  of  commit-    all  offenders  punishable  under  this  act,  be  it  enacted,  that  aoj 
ting  any  of.        person  (a)  found  committing  any  offence  punishable,  either  upon 
fences  ^^^^       indictment  or  upon  summary  conviction,  bv  virtue  of  this  act, 
apprehended  *    cxcept  only  the  offence  of  angling  in  tlie  day-time,  m»y  be  io* 
Mithout  a  war-    mediately  apprehended  without  a  warrant  by  any  peace  officer, 
rant.  or  by  the  owner  of  the  property  on  or  with  respect  to  which  the 

offence  shall  be  committed,  or  by  his  servant  or  anv  pe^ 
authorised  by  him,  and  forth  with  (a)  taken  before  some  neigoboorlDg 

A  justice  upon  J"S^»ce  of  the  peace,  to  be  dealt  with  according  to  law;  and  if 

good  grounds  Any  credible  witness  shall  prove,  upon  oath  before  a  justice  or  ure 

of  suspicion  peace,  a  reasonable  cause  to  suspect  that  any  person  has  in  h^ 

proved  on  oath,  possession  or  on  his  premises  any  property  whatsoever,  on  or  «^»tfl 

search  wamint.  (a)  See  22.  v.  Curran,  post,  p.  491. 
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respect  to  which  any  such  offence  shall  have  been  committed,  the 

justice  may  grant  a  warrant  to  search  for  such  property,  as  in  the 

case  of  stolen  goods ;   and  any  person,  to  whom  any  property  Any  penon  to 

fhati  be  offered  to  be  sold,  pawnea,  or  delivered,  if  he  shall  have  whom  stoleo 

reasonable  cause  to  suspect  that  any  such  offence  has  been  com-  P^!^^^  **  ^'T" 

miite<l  on  or  with  respect  to  such  property,  is  hereby  authorised   ,|^  lim  oflSr-' 

and,  if  in  his  power,  is  required  to  apprehend  and  forthwith  to  ing  uT^ 

carry  before  a  justice  of  the  peace  the  party  offering  the  same, 

together  with   such   property,  to  be  dealt   with  according  to 

lair." 

i  &k  ''  The  prosecution  for  every  offence  punishable  on  summary  LimiutioD  •• 
conviction  under  this  act  shall  be  commenced  within  three  calendar  to  Mimmjuy 
months  after  the  commission  of  the  offence,  and  not  otherwise ;  pn>c««i»g»« 
and  the  evidence  of  the  party  aggrieved  shall  be  admitted  in  proof  Competency  of 
of  the  offence,  and  also  the  evidence  of  any  inhabitant  of  the  witneMei. 
county,  riding,  or  division  in  which  the  offence  shall  have  been 
committed,  notwithstanding  any  penalty  or  forfeiture  incurred  by 
the  offence  may  be  payable  to  the  general  rate  of  such  county, 
ridinir,  or  division." 

§  65.  "  And,  for  the  more  effectual  prosecution  of  all  offences  Mode  of  com- 
punishable   on   summary  conviction   under  this  act,  where  any  pelting  tbe  ap. 
person  shall  be  charged,  on  the  oath  of  a  credible  witness,  before  peeranceof  per- 
any  justice  of  the  peace  with  any  such  offence,  the  justice  may  ■**■*•  P"n>»'>«W« 
sumraon  the  person  charged  to  appear  at  a  time  and  place  to  be  ^n'^dSon!^ 
named  in  such  summons,  and  if  he  shall  not  appear  accordingly, 
then  (upon  proof  of  the  due  service  of  the  summons  upon  such 
person,  by  delivering  the  same  to  him  personally,  or  by  leaving 
the  same  at  his  usual  place  of  abode)  the  justice  may  either 
proceed  to  hear  and  determine  the  case  ex  parte,  or  issue  his 
warrant  for  apprehending  such  person,  and  bringing  him  before 
himself  or  some  other  justice  of  the  peace,  or  the  justice  before 
whom  the  charge  shall  be  made,  may  (if  he  shall  so  think  fit), 
without  any  previous  summons  (unless  where  otherwise  specially 
directed),  issue  such  warrant,  and  the  justice  before  whom  the 
person  charged  shall  appear  or  be  brought  shall  proceed  to  hear 
and  determine  the  case. 

§66.  "  And,  with  regard  to  the  application  of  all  forfeitures  and  Application  of 
penalties  upon  summary  convictions  under  this  act,  every  sum  of     nStleTo" 
money,  which  shall  be  forfeited  for  the  value  of  any  property  Summary  con- 
stolen  or  taken,  or  for  the  amount  of  any  injury  done,  (such  value  yiction. 
or  amount  to  be  assessed  in  each  case  by  the  convicting  justice,) , 
shall  be  paid  to  the  party  aggrieved,  if  known,  except  wnere  such 
party  shall  have  been  examined  in  proof  of  the  offence,  and  in  that 
case^  or  where  the  party  aggrieved  is  unknown,  such  sum  shall  be 
applied  in  the  same  manner  as  a  penalty ;  and  every  sum  which 
shall  be  imposed  as  a  penalty  by  any  justice  of  the  peace,  whether 
in  addition  to  such  value  or  amount,  or  otherwise,  shall  be  paid  to 
some  one  of  the  overseers  of  the  poor,  or  to  some  other  officer  (as 
t^e  justice  may  direct)  of  the  parish,  township,  or  place  in  which 
the  offence  shall  have  been  committed,  to  be  by  such  overseer  or 
officer  paid  over  to  the  use  of  the  general  rate  of  the  county, 
nding,  or  division  in  which  such  parish,  township,  or  place  shall 
»e  situate,  whether  the  same  shall  or  shall  not  contribute  to  such 
general  rate :  Provided  always.  That  where  several  persons  shall 
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ProWso,  where  join  in  the  commission  4>f  the  same  offence,  «iid  «h«ll  upon  c<»* 
severml  join,  in  viction  thereof,  each  be  adjudged  to  forfeit  a  sum  eqaiwaleot  to 
^**""^***"  ^  ^®  value  of  the  property  or  to  the  amount  of  the  injury*  in  e?eiy 
some     ence.      ^^^|^  ^^^  ^^  further  sum  shall  be  paid  to  the  party  aggrieYedthsa 

that  which  shall  be  forfeited  by  one  of  such  offenders  only;  and 
the  corresponding  sum  or  sums  forfeited  by  the  other  offiender  or 
offenders  shall  be  applied  in  the  same  manner  as  any  neoaJty 
imposed  by  a  justice  of  the  peace  is  herein-before  directed  to  be 
applied.** 
If  a  person  ^  57.  *<  In  every  case  of  a  summary  conviction  under  tbii  act, 

v?d^Jd'^a'^t  ^^'^^^  ^^^  ^^^  ^^^^^  ^^^^^  be  forfeited  for  the  vaUie  of  theprofeitT 
paT,&c.  the  Stolen  or  taken,  or  for  the  amount  of  the  injury  done,  orwhicb 
justice  may  shall  be  imposed  as  a  penalty  by  the  justice  shall  not  be  paid, 
commit  him.       either  immediately  afler  the  conviction,  or  within  such  period  m 

the  justice  shall,  at  the  time  of  the  conviction,  i^point,  il  sbail  be 

lawful  for  the  convicting  justice  (unless  where  otherwise  apeciallj 

Snle  ofim-       directed)  to  commit  the  o&nder  to  the  common  gad  or  hoiue  oT 

priioomenu        correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 

kept  to  hard  labour,  according  to  the  discretion  of  the  joatice,  for 
any  term  not  exx:eeding  two  lender  months,  where  the  anount 
of  the  sum  forfeited,  or  of  the  penalty  imposed,  or  of  both  (as  tbe 
case  may  be),  together  with  the  costs,  shall  not  exceed  five  poundi; 
and  for  any  term  not  exceeding  four  calendar  months,  when  the 
amount  with  costs  shall  not  exceed  ten  pounds ;  and  for  any  tern 
not  exceeding  six  calendar  months,  in  any  other  case ;  the  com- 
mitment to  be  determinable  in  each  of  the  <:a8es  aforesaid  upoa 
payment  of  tlie  amount  and  costs." 
Justice  may  §  68*  '*  Provided  always,  that  where  any  person  shall  be  laa- 

dischargc  the      marily  convicted  before  a  justice  of  the  peace  of  any  o&wx 

cfn"icUon.  «K**"*^  ^^'*  *^*'  ^^^  ^^  »***"  ^®  *  ^^^  Conviction,  it  shall  be  UwftI 

On  making  ^^^  ^'^  justice,  if  he  shall  «o  think  fit,  to  discharge  the  ofiender 

satisfaction  to  from  his  conviction,  upon  his  making  such  satisfaction  to  tbe  party 

party  aggrieved  aggrieved  for  damages  and  costs,  or  either  of  them,  as  sbail  be 

for  damages,  ascertained  by  the  justice." 

^^*  I  6a  '*  It  shall  be  lawful  for  the  king^s  migesty  to  extefid  bii 

Pardon  for  royal  mercy  to  any  person  imprisoned  by  virtue  of  tbis  act, 

^n^^"^*  although  he  shall  be  imprisoned  for  nonpayment  of  mooej  w 

°"*°*^'  some  party  other  than  the  crown^" 

^"XIluJl  J  70-  "  ^  «»«  ""y  ??•*?«  convicted  of  an^  ofence  pajw^ 
be  a  bar  to  anj  &ble  upon  summary  conviction  by  virtue  of  this  act,  shall  tan 
other  proceed-  paid  the  sum  adjudged  to  be  paid,  together  with  costs,  under  nd 
ing  for  the  same  conviction,  or  shall  have  received  a  remission  thereof  from  <^ 
cause.  crown,  or  shall  have  suffered  the  imprisonment  awarded  for  000- 

payment  thereof,  or  the  imprisonment  adjudged  in  the  first  ioattf^^ 
or  shall  have  been  discharged  from  his  conviction  in  tbe  maoBcr 
aforesaid,  in  every  such  case  he  shall  be  released  from  all  fortber 
or  other  proceedings  from  the  same  cause."  ,    , 

Form  of  con-         J  71.  "  The  justice  before  whom  any  person  shall  be  confided 
Tiction.  ^p  ^j^y  offence  against  this  act,  may  cause  the  conviction  to  be 

drawn  up  in  the  rol lowing  form  of  words  or  in  any  other  form  ot 
words  to  the  same  effect,  as  the  case  shall  require ;  vidtike^ 

"  JiE  it  remembered^  that  on  the  day  vf^ 

in  the  year  of  our  Lord  at 1«  ^  ^^^ 

^  I  [or,  ridings  division,  liberty,  city^Sfc,  as  the  caieiwj 
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be,}  A.  O.  is  canvietfd  be/ore  me  J.  P.,  one  of  hie  majeeiy*e  Jtutieee 

rfthe  peace /or  the  said  county  [or,  riding,  tfcJ^^Jbr  that  he  the  • 

tsid  A.  O.  did  [specify  the  offence  and  the  time  and  place  when 

and  where  the  tame  was  committed,  as  the  case  may  be;  and  on 

t  second  conviction  state  the  first  conviction] ;  and  I,  the  said 

J.  P.  adjudge  the  said  A.  O.Jor  his  said  offence  to  he  imprisoned  in 

(ke  [or,  to  he  imprisoned  in  the  and  there  hept 

to  hard  labour']  [for  the  space  of  [or,  I  adjudge  the  said 

A.O.^r  his  said  offence  to  forfeit  and  pay  nhere  state 

tbe  penalty  actually  imposed,  or  state  the  penalty,  and  also  the 

▼due  of  the  articles  stolen,  or  the  amount  of  the  injury  done,  as 

tbe  case  may  be  J,  and  also  to  pay  the  sum  oft  Jbr  costst 

and  in  defauU  of  immediate  payment  of  the  said  sums,  to  be  im» 

prisoned  in  the [or,  to  be  imprisoned  in  the  and 

there  kept  to  hard  labour']  for  the  space  of  unless  the  said 

sums  shall  be  sooner  paid;  [or,  ana  I  order  that  the  said  sums  shall 
be  paid  by  the  said  A.O.  on  or  before  the  ■      ■  day  of*  ]  / 

and  I  direct  that  the  sum  of  [f.e.  the  penalty  only]  shall 

be  paid  to  '  of  aforesaid^  in  vahich  the  said  offence 

tM<  committed^  to  be  by  him  applied  according  to  the  directions  of 
the  statute  in  that  case  made  and  provided  $  [or,  that  the  said  sum 
?/'■  [t.e.  the  penalty]  shall  be  paid  to^Spc,  [as  before],  and 

thai  the  said  sum  of [f.tf.  the  value  of  the  articles  stolen 

or  the  amount  of  the  injury  done]  shall  be  paid  to  C.  D.  [the 
party  aggrieved,  unless  he  is  unknown  or  has  been  examined  in 
proof  of  the  offence,  in  which  case  state  that  fact  and  dispose  of 
the  whole  like  the  penalty,  as  before]  ;  and  I  order  that  the  said 
turn  of  'for  costs  shall  be  paid  to  ■  [the  com- 

plainant]. Gtven  under  my  hand  and  seal,  the  day  and  year  Jirst 
above  mentioned.*^ 

§  72.  "  In  all  cases  where  the  sum  adjudged  to  be  paid  on  any  AppnL 
summary  conviction  shall  exceed  five  pounds,  or  the  imprison-  if  sum  ndjudg- 
ment  adjudged  shall  exceed  one  calendar  month,  or  the  conviction  fd  eiceed5^,or 
shall  take  place  before  one  justice  only,  any  person,  who  shall  iQipnionment 
think  himself  aggrieved  by  any  auch  conviction,  may  appeal  to  the  °**^**"'*  • 
next  court  of  general  or  quarter  sessions,  which  shall  be  holden  l^otlon  beforT' 
not  less  than  twelve  days  after  the  day  of  such  conviction,  for  the  one  justice, 
county,  riding,  or  division  wherein  the  cause  of  complaint  shall  Notice  in  wriu' 
have  arisen  s   Provided  that  such  person  shall  give  to  the  com*  ing.  ^ 

plainant  a  notice  in  writing  of  such  appeal,  and  of  the  cause  and 
matter  thereof,  within  three  days  ader  such  conviction,  and  seven 
clear  da^s  at  the  least  before  such  sessions,  and  shall  also  either 
renuiin  m  custody  until  the  sessions,  or  enter  into  a  recognizance 
with  two  sufficient  sureties,  before  a  justice  of  the  peace,  con* 
ditioned  personally  to  appear  at  the  said  sessions  and  to  try  such 
appeali  and  to  abide  the  judgment  of  the  court  thereupon,  and  to 
pay  such  costs  as  shall  be  by  the  court  awarded ;  and  upon  such 
notice  being  given,  and  such  recognizance  being  entered  into,  the 
justice  before  whom  the  same  shall  be  entered  into,  shall  liberate 
such  person  if  in  custody ;  and  the  court  at  such  sessions  shall 
hear  and  determine  the  matter  of  the  appeal,  and  shall  make  such 
order  therein,  with  or  without  costs  to  either  party,  as  to  the 
court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeal,  Co^ts. 
or  the  affirmance  of  the  conviction,  shall  order  and  adjudge  the 
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offender  to  be  punished  according  to  the  conviction,  and  to  pay 
such  costs  as  shall  be  awarded,  and  sbally  if  necessary,  issue 
process  for  enforcing  such  judgment." 

§  73.  *'  No  such  conviction  or  adjudication  made  on  apped 
therefrom  shall  be  quashed  for  want  of  form,  or  be  removed  bj 
certiorari  or  otherwise  into  any  of  his  majesty's  superior  courts  of 
record;  and  no  warrant  of  commitment  shall  be  held  void  bj 
reason  of  any  defect  therein,  provided  it  be  therein  alleged  that 
the  party  has  been  convicted,  and  there  be  a  good  and  valid  con- 
viction to  sustain  the  same." 

§  74.  "  Every  justice  of  the  peace,  before  whom  any  persoo 
shall  be  convicted  of  any  offence  against  this  act,  shall  transmit 
the  conviction  to  the  next  court  of  general  or  quarter  sessions 
which  shall  be  holden  for  the  county  or  place  wherein  the  offeoce 
shall  have  been  committed,  there  to  be  kept  by  the  proper  officer 
among  the  records  of  the  court ;  and  upon  any  indictment  or  io- 
formation  against  any  person  for  a  subsequent  offence,  a  copy  o( 
such  conviction,  certified  by  the  proper  officer  of  the  coart, 
or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prore 
a  conviction  for  the  former  offence,  and  the  conviction  shall  be 
presumed  to  have  been  unappealed  against,  until  the  contrary  be 
shewn." 

§  75.  **  And  for  the  protection  of  persons  acting  in  the  ex- 
ecution of  this  act,  ail  actions  and  prosecutions  to  be  commenced 
against  any  person  for  any  thing  done  in  pursuance  (a)  of  this  act 
shall  be  laid  and  tried  in  the  county  where  the  fact  was  committed, 
and  shall  be  commenced  within  six  calendar  months  after  the  fact 
committed,  and  not  otherwise;   and  notice  in  writing  of  such 
action,  and  of  the  cause  thereof,  shall  be  given  to  the  defendaot 
one  calendar  month  at  least  before  the  commencement  of  the 
action ;  and  in  any  such  action  the  defendant  may  plead  the 
general  issue,  and  give  this    act   and    the    speciail  matter  io 
evidence  at  any  trial  to  be  had  thereupon ;  and  no  plaintiff  sfasQ 
recover  in  any  such  action  if  tender  of  sufficient  amends  shall 
have  been  made  before  such  action  brought,  or  if  a  sufficient  sao 
of  money  shall  have  been  paid  into  court  after  such  actioo 
brought,  by  or  on  behalf  of  the  defendant ;  and  if  a  verdict  shall 
pass  for  the  defendant,  or  the  plaintiff  shall  become  nonsuit,  or 
discontinue  any  such  action  afler  issue  joined,  or  if,  upon  demurrer 
or  otherwise,  judgment  shall  be  given  against  the  plaintiff,  the 
defendant  shall  recover  his  full  costs  as  between  attorney  and 
client,  and  have  the  like  remedy  for  the  same  as  any  defendant 
hath  by  law  in  other  cases ;  and  though  a  verdict  shall  be  giveo 
for  the  plaintiff  in  any  such  action,  such  plaintiff  shall  not  bare 
costs  against  the  defendant,  unless  the  judge  before  whom  the 
trial  shaJl  be  shall  certify  his  approbation  of  the  action,  and  of  the 
verdict  obtained  thereupon." 

§  76.  '<  Provided  always,  That  nothing  in  this  act  contained 
shall  extend  to  Scotland  or  Ireland,  except  as  follows;  (that  is |o 
say),  that  if  any  person,  having  stolen  or  otherwise  fdoniooslj 
taicen  any  chattel,  money,  valuable  security,  or  other  property 
whatsoever,  in*  any  one  part  of  the  united  kingdom,  shall  aAer- 


(a)  See  MiUs  y,  ColleH,p93t,  tit.  ^AlltittXp  ^tiitlXitf  taPtff  trtf. 
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wards  have  the  same  property  in  his  possession  in  any  other  part 

of  the  united  kingdom,  be  may  be  dealt  with,  indicted,  tried,  and 

punished  for  larceny  or  theft  m  that  part  of  the  united  kingdom 

where  he  shall  so  have  such  property,  in  the  same  manner  as  if 

he  had  actually  stolen  or  taken  it  in  that  part ;  and  if  any  person 

in  any  one  part  of  the  united  kingdom  shall  receive  or  have  any 

chattel,  money,  valuable  security,  or  other  property  whatsaever, 

which  shall  have  been  stolen  or  otherwise  feloniously  taken  in 

any  other  part  of  the  united  kingdom,  such  person  knowing  the 

said  property  to  have  been  stolen  or  otherwise  feloniously  taken, 

he  maj  be  dealt  with,  indicted,  tried  and  punished  for  such  offence 

in  that  part  of  the  united  kingdom  where  he  shall  so  receive  or 

hare  the  said  property,  in  the  same  manner  as  if  it  had  been 

originally  stolen  or  taken  in  that  part/' 

i  77.  **  Where  any  felony  or  misdemeanor  punishable  under  this  To  extend  to 
act,  shall  be  committed  within  the  jurisdiction  of  the  Admiralty  offences  com- 
of  England,  the  aame  shall  be  dealt  with,  inquired  of,  tried,  and  ""^^  *^  *'*- 
determined  in  the  same  manner  as  any  other  felony  or  misdemeanor 
committed  within  that  jurisdiction." 

On  an  indictment  for  cutting  R,  <$.,  with  an  intent  to  murder.  Apprehension 
it  appeared  that  R>  S*  was  tne  servant  of  a  farmer,  who  had  under  7&  8 
directed  him   to  apprehend  prisoner   for    stealing    his   turnips.   0.4.  c29.  §63., 
R'  S,  found  prisoner  with  turnips  on  his  person  in  a  field  adjoining  fo^^^^. 
his  roaster's  turnip-field,  and  took  him,  first  to  his  master's  house,  mitting  the 
and  then  was  taking  him  to  the  constable's :  when  the  prisoner  offence,  and  not 
took  oat  his  knife  and  wounded  him  severely.  Vaughan  B.  held  that  carried  forth- 
thiscasewasnotbroughtwithintheprovision  of  the  statute?  &  8  G.  4.  ^i<l>.l>«^o'«  • 
c.  29.  §63.:  1.  Because  the  prisoner  was  not  Jbund  committing  "■ff**"**** 
the  offence ;  and,  2.  Because  he  was  not  taken  Jbrthtoiih  to  a 
magistrate :  he  therefore  directed  an  acquittal*     Siqffordshire  Spm 
Ass.  1828,  R.  V.  Curran,  3  C-  *  P.  397. 

For  Receivers  of  Stolen  Goods,  see  tit.  9cce0jNits* 

For  the  Costs  and  Expences  of  Prosecution,  see  tit.  Coitf* 

Information  for  Larceny. 

County  of  1     ^pHE  information  and  complaint  of  A.B.  qf  the 

.   J     -^  parish  of-  in  the  county  qf*  ,  esquire^ 

taken  this dau  of       -    'in  the  year  of  our  Lord  one 

thousand  eight  hundred  and ,  before  me  one  qf 

H.  M*s  justices  qf  the  peace  for  the  said  county  ^  u>ho  being  upon 

oath  saith^  that  on  the day  qf now  last  past^  at  the 

parish  qf  in  the  said  county  [20  silver  spoons,  or  as  the  case 

maybe]  qf  the  goods  and  chattels  of  this  informant  voere feloniously 
stolen^  talceny  and  carried  avoay ;  and  that  he  hath  just  cause  to 
suspect  and  does  suspect  and  verily  believes  that  C.  D.  late  qf  the 
parM  last  aforesaid,  in  the  county  aforesaid,  labourer 9  did  then  and 
there  feloniously  steal,  take,  and  carry  atoay  the  same,  against  the 
pnce,  S^c. :  And  thereupon  this  informant  prayeth  me  the  said 
justire  to  issue  my  toarrant  to  apprehend  the  said  offender,  in  order 
that  he  may  be  dealt  toith  according  to  lato,  and  justice  done  in  the 
premises.  A-  ^• 

Taken  and  sworn  the  day  and  year  first 
above  written^  before  J.  P* 
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Warrant  for  Larceny. 
County  of  — — .  To  the  constable  of  ■. 


TPORASMVCH  as  A.  I.  of in  the  county  of 

yeoman^  hath  this  day  made  information  and  comptairU  upon 
oatn  Before  me  ■  ■  one  of  his  majesty  s  justices  of  the  ipeaujm 
the  said  county^  that  this  present  day  aivers  goods  of  him  thaaid 
A.  I.y  to  wii,  9  have  feloniously  been  stoten^  taken^  and  carried 

avjayjrom  the  house  of  him  the  said  A.  L  at aforesaid^  m 

the  county  aforesaid f  and  that  he  hath  just  cause  to  suspect^  andddk 
suspect^  that  A.  O.  late  of  ^jueoman^  foloniously  did  ittah 

take,  and  carry  atoay  the  same  :  These  are  therefore  to  command 
youforthvoith  to  apprehend  him  the  said  A.  O.,  and  to  bring  Urn  be* 
fore  me  to  answer  unto  the  said  iiformation  and  complaint^  and  l« 
beforther  dealt  with  according  to  law  :  herein  foil  you  not.  Gim 
under  my  hand  and  seal  the  ■  day  of  in  tke^ 


Form  of  a  Search  Warrant. 

To  the  constable  of——,  &c. 

County  ofl     J^HEREAS  it  appears  unto  me ,  esjuini 

— — — •  j-  one  of  the  justices  of  our  lord  the  king,  asigned 

to  wit.    J    to  keep  the  peace  in  the  said  county,  by  Me  infom" 

ation  on  oath  of  ,  of ,  in  the  county  aforesaid,  yeomoh 

that  the  following  goods,  to  witf  ■  ■,  have  within data 

last  past,  by  some  person  or  persons  unknown,  been  fdoniowf 

taken,  stolen,  and  carried  away,  out  of  the  house  of  the  said 7 

at aforesaid,  in  the  county  aforesaid ;    and  that  the  wd 

hath  probable  cause  to  suspect,  and  doth  suspect,  that  tke 
said  goodsf  or  part  thereof,  are  concealed  in  the  dmaling-hoiut  ^ 

,  of ,  in  the  county  aforesaid,  yeoman  :   These  art^ 

therefore,  in  the  name  of  our  said  lord  the  king,  to  authorise  and 
require  you,  with  necessary  and  proper  assistants,  to  enter  in  tke 
dau'time  into  the  said  dwetling'house  of  the  said  ,  at^   — 

(iforesaid,  in  the  county  aforesaid,  anei  there  diligently  to  search  for 
the  said  goods  ;  and  if  the  same,  or  any  part  thereof  shall  befosnd 
upon  search,  that  you  bring  the  goods  so  found,  and  also  the  hodfj 
of  the  said  — ^  before  me,  or  some  other  of  the  justices  of  wr 
said  lord  the  king,  assigned  to  keep  the  peace  in  the  county  aforesaid^ 
to  be  disposed  of  and  dealt  with  according  to  Uzvh    Given  under  mjf 

hand  and  seat,  at  ■,  in  the  said  county,  the dsij  if 

',  in  the  ■  year  of  the  reign  of,  Spc, 

Information  to  obtain  a  Search  Warrant  for  Stolen  Goods. 

County  of  *j    JR£  it  remembered  that  this 

in  the  year  of  our  Lord 


- 

t.    J 


to  wit.  J  in  his  proper  person  cometh  before  me,  -i  one  0 
his  majesty's  justices  of  the  peace,  ifc.  ana  upon  oath  makA  cam- 
plaint,  that  on  the  day  of  «  ,  \w^wUkin  deyh^B 
the  fact  may  bej  dit)er4  goods  and  chattde  of  him  tke  said* 
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of  the  value  of  ■■  ,  lo  xoiif  [describe  the  articles  stolen,]  were 
fdonioudu  stden^  taken^  and  carried  axDayfJrom  and  out  of  the 

dvdling'nouic  of  him  the  said ,  situate  at  —  aforesaid^ 

in  the  countu  aforesaid^  by  some  person  or  persons  unknotoUf  and 
thai  he  hath  just  and  reasonable  cause  to  suspectf  and  doth  suspect 
that  the  said  ^oods  and  chattels,  or  some  part  thereof  are  concealed 
in  the  dweiltng^house  of  ,  of'  ,  in  the  said  county, 

lebourer^/or  he  the  said  ,  upon  his  oath,  doth  depose  and 

iay,  that  [here  sec  forth  the  grounds  of  suspicion,  which  must  be 

reasonable] ;  and  thereupon  the  said prayeth  that  justice 

may  be  done  in  the  premises.     Taken  before  me,  Sfc. 

The  usual  Form  of  a  Summons. 

and  complaint  upon  oath 

before  me, ,  esquire, 

-    _-.    ^    _   _       ^_  ^  ^ ofthe^aceinandjorthe 

said  county  and  Itoerty,  by  ' ,  of ,  in  the  said  county, 

that  you ,  of ,  [state  the  charge  as  in  the  information . 

and  warranty]  contrary  to  the  statute,  Sfc.  These  are,  therefore,  in 
his  majesty's  name  to  voill  and  require  you,  personally  to  be  and 
appear  before  me  the  said  justice,  at  ,  or  such  other  justice 

or  justices  of  the  peace  as  shall  be  then  and  there  sitting,  to  anstoer 
the  premises,  as  the  law  directs.    Given  under  my  hand  and 

teal,  the '  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hunared  and     ■  ■    ■■■ 


The  like  in  another  Form. 

To  ,  of ,  ifc.  [the  party  accused.] 

County  ofl  "T^fHEREAS  complaint  and  information  have  been 
■  >  made  this  day  before  me, '—'■^,  esquire,  one,  Sf Cm 

to  wit.    J    by  ,  of         ■  ,Jbr  that  [state  the  crime  or 

offence  charged].  These  are,  therefore,  in  his  majesty's  name  to 
teill  and  require  you  personally  to  appear  before  me,  or  such  other 
justice  or  justices  of  the  peace,  as  shall  be  present  at  ,  on 

— — ,  at  o*clock  in  the  ■  noon,  then  and  there  to 

anstoer  the  premises,  as  the  law  directs*     Given  under  my 

hand  and  seal,  the  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and 

Form  of  Summons  directed  to  Constable. 

County  of  1   JpORASMUCH  as ,  of ; — ,  in  the  said 

'  >        county  of  ,  yeoman,  hath  this  day  made  in* 

to  wit.    J  formation  and  complaint  upon  oath,  before  me  , 

iiquire,  one  of  his  majesty  s  justices  of  vie  peace  in  and  for  the  said 

county  of » that  .  [state  the  nature  and  drcumstance  of 

the  supposed  offence,  as  in  the  information  and  complaint] »  These 
^re,  therefore,  to  command  you,  in  his  said  majesty  s  name,  forthwith 
to  summon  the  said  ■  to  appear  before  me  at  ,  in  the 

wW  county,  on  the  — —  day  of  ,  at  the  hour  of  ;  in 

^^g  noon  of  the  same  aay,  to  answer  unto  the  said  complaint, 

^^Jurther  to  do  and  receive  wiat  to  the  law  doth  appertain  .*  And 
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be  you  then  there  to  certify  xnhai  you  shall  have  done  in  exeaim 
hereof.     Herein  fail  you  not.     Uiven  under  my  hand  and  sed^  ike 

■    '        day  of ,  in  the  year  of  our  Lord  one  thoutand  eight 

hundred  and  ■  ■     -     ■. 

Tlie  common  Form  of  a  Warrant 

To  the  constable  of——,  and  all  other  peace  officers  in  the  said 
county  of' 

County  of  1     TlfHEREAS ,  of ,  in  the  saidcountjf, 

yeoman,  hath  this  day  made  information  md 


-1 

•    J 


to  wit.    J    complaint  upon  oath,  before  me, ,  esquire,  <me 

of  his  majesty's  justices  of  the  peace  in  and  for  the  said  counti/i  that 

■  ■       m>,  of 1  in  the  said  county,  labourer,  on  the  ■ 

day  of  -  instant,  at  »    ■  >  in  the  said  county  [here 

state  the  crime  and  offence  charged  in  the  information]*  Theu 
are  therefore  to  command  you  in  his  majesty's  name,  forthM  to 
apprehend  and  bring  before  me,  or  some  other  of  %is  wpesh/t 
justices  of  the  peace  tn  and  for  the  said  county,  the  body  ofvkem 
;  to  ansiver  unto  the  said  complaint,  and  to  be  further  dedt 
with  according  to  laxo.  Herein  fail  you  not.  Given  under  fsy  W 
and  seal  this  ■  day  of  ,  one  thousand  eight  mM 

and 

A  general  Form  of  a  Commitment 

County  of)     T   P*  esquire,  one  of  the  justices  of  our  lord  the  Isxf* 

■  y       *  assigned  to  keep  the  peace  toithin  the  said  coiady, 
to  wit.    J    to  the  constable  of  in  the  said  county,  and  to 

the  keeper  of  ,  at ,  in  the  said  county  :   These  an  U 

command  you  the  said  constable,  in  his  majesty's  name,forlhtBitk  to 
convey  ana  deliver  into  the  custody  of  the  said  keeper  of  the  said 
— ,  the  body  of  ■  ■»  charged  upon  the  oath  of'  "i 
of  I  in  the  said  county  of  ,  before  me  voith  [spedfj  the 

offence].     And  you  the  said  ■  are  hereby  required  to  reamt 

the  said  into  your  custody  in  the  said ,  and  him  tkert 

safely  to  keep  [set  forth  the  time]  or  until  he  shall  he  theme 
delivered  by  due  course  of  law.  Herein  fail  you  not*  Given  under 
my  hand  and  seal  the  »■  day  of       ■     ,  in  the  yftw  °/ 

the  reign  of  his  majesty  king  William  the  Fourth. 

Notices  to  Justices  of  Appeal  against  a  Conviction. 

To  W.  R.  esquire  and  E.R.M.  esquire,  two  of  his  majestj's  jas- 
tices  of  the  peace  in  and  for  the  county  of 

'TAKE  notice,  that  I  intend  at  the  next  general  quarter  sessiens  of 

the  peace,  to  be  holden  in  and  for  the  county  of  s  to  enter 

and  lay  an  appeal  against  a  certain  conviction  under  your  handand 

seal,  bearing  date  the         ■  ■  day  of ,  one  thousand  eight 

hundred  and  ,  whereby  lam  convicted  of  [set  out  the  par- 

ticulars of  the  offence] ;  and  the  cause  of  my  appeal  is,  that  I  here 
been  convicted  upon  illegal  and  insufficient  evidence,  and  that  the 
said  conviction  is  illegal  and  iriformal,  inasmuch  as  it  omitf  j^ 
specify  the  time  and  place  where  the  supposed  offence  wasco»^^ 
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And  further  take  notice  that  I  shall  attend  you  the  said  W.R.  eiquire 
at  your  house  at  >  in  the  said  county^  tthmorrotOf  at  twelve 
odock  at  noon^  with  two  sufficient  sureties  to  enter  into  such 
recognisance  as  is  by  law  required  /  and  the  names  of  my  sureties 
are  A«  B.  of  ■         ,  yeoman^  and  C.  Dt  of » labourer. 

See  tit  Commitmrnt  and  tit  szaarrann 


By  virtue  of  a  commission  issued  by  his  majesty,  June2S,  18SS, 
certain  commissioners  therein  named  were  appointed  for  the  pur- 
pose (int.  a/.)  of  digesting  into  one  statute  all  the  statutes  and 
enactments  touching  crimes  and  the  trial  and  punishment  thereof, 
aod  into  one  other  statute  all  the  provisions  of  the  common  or  un- 
written law  touching  the  same.  Their  first  Report  was  made, 
June  24. 18S4,  and  related  to  the  crime  of  theft  ;  to  which  report 
was  subjoined,  by  way  of  Appendix,  a  concise  digest  of  the  com- 
mon law  of  England  relating  to  that  offence ;  and  stating  the 
flame  in  so  succinct,  and  clear,  and  methodical  an  arrangement, 
that  it  has  been  considered  that  its  insertion  here  would  prove  a 
jalaable  addition  to  the  preceding  title,  in  presenting  and  explain- 
ing the  principles  which  govern  this  description  of  crime  m  its 
various  forms,  and  consequently  being  well  worthy  the  perusal  of 
all  persons,  wiiose  attention  is  directed  to  the  knowledge  of  this 
branch  of  our  criminal  law. 

It  seems  almost  needless  to  point  out,  that  many  and  important 
changes  of  the  common  law,  as  stated  in  the  following  Digest, 
have  been  introduced  by  different  statutes  in  regard  to  theft,  and 
more  especially  by  7&8  G^.  4.  c  29.,  being  an  Act  for  consolidating 
and  amending  the  laws  in  England  relative  to  larceny  and  other 
offences  connected  therewith. 

Digest  of  the  Common  Law  relating  to  the  Offence 

of  Theft. 

TazTT  is  the  Jelonious  taking  and  carrying  away  of  the  personal  Definition  of 

goods  of  another.  *l»«ft« 

Subjects  of  Thefi. 

,  I*  All  personal  goods,  save  as  hereafter  excepted,  are  the  sub-  Subjects  of 
jecu  of  theft.  theft 

This  mle  includes  money,  plate,  apparel,  household  stuff,  stones  Chattels  per- 
^ugout  of  quarries,  grass  in  cocks,  wood  cut,  plants  rooted  or  >onal. 
^^g  up)  fruits  separated  from  the  plants  that  produced  them,  and 
^'  moveable  goods,  save  as  herein-after  excepted. 

^;  llieft  cannot  be  committed  by  severing  and  immediately  IWcel  of  free- 
|^^<Qg  and  carrying  away  any  thing  which  is  parcel  of  or  annexed  hold  growing 
l^we  soil,  or  which  is  the  unsevered  produce  thereof;  although  it  produce  fix- 
^  severed  by  the  wrone-doer  with  intent  to  despoil  the  owner.       *"***• 
.  ^tt  rule  includes  soil,  earth,  stones,  minerals,  and  whatever  else 
^  an  unsevered  portion  of  the  land  or  realty. 


iDterral  be- 
tween severance 
and  removal. 
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Also,  all  trees,  bushes,  shrubs,  plants,  fruit,  flowers^om,  grtb, 
grass,  roots,  and  other  vegetable  productions  whatever  onsefcred 
n'om  the  realty. 

Also,  all  buildings  and  fixtures  annexed  to  the  realty. 

All  iron,  copper,  lead,  and  other  metals  and  materials  whatsoever, 
annexed  to  any  house  or  buildingy  or  otherwise  fixed  to  the  rcsltj. 

All  rails,  palings,  hedges,  fences,  palisades,  and  other  annex- 
ations to  the  realty  whatsoever. 

3.  Although  a  thing  be  parcel  of  the  realty,  or  be  any  aimex- 
ation  to,  or  unsevered  produce  of,  the  realty ;  yet  if  any  penes 
sever  it  from  the  realty,  and  remove  it  with  an  intent  to  ttesl  it, 
after  an  interval  which  so  separates  the  acts  of  sereranoeandie* 
moval  that  they  cannot  be  considered  as  one  continued  act,  the 
thing  taken  is  a  chattel  the  subject  of  theft,  notwithstamling  wk 
previous  connection  with  the  realty. 

4*  If  any  parcel  of  the  realty,  or  any  annexation  to  or  nmenrei 
produce  of  tne  realty,  be  severed  otherwise  than  by  one  who  after* 
wards  removes  the  same,  it  is  the  subject  of  theft,  notwithstandi&g 
it  be  stolen  instantly  after  such  severance. 

5.  Notliing  which  is  accessary  to  or  which  savours  of  the  realtj, 
is  the  subject  of  theft  at  common  law. 

This  rule  comprehends  all  commissions  relating  to  the  iti^ 
and  returns  thereto,  all  charters,  deeds,  muniments  and  writto 
assurances  whatsoever,  concerning  the  realty  ;  and  all  boxes  is 
which  any  such  writings  that  concern  the  realty  are  loekci 
sealed,  or  otherwise  fastened  up. 

This  rule  does  not  extend  to  heirlooms. 

5.  Securities  concerning  choses  in  action,  arc  not  the  subjects 
of  theft. 

6.  The  materials  and  stamps  of  any  written  instrument  not  re- 
lating to  the  realty,  are  the  subjects  of  theft. 

7.  No  human  body,  living  or  dead,  is  the  subject  of  theft. 

8.  Theft  can  be  committed  of  such  things  only  as  are  of  Moe 
intrinsic  value. 

9.  Theft  may  be  committed  of  things  valuable  to  the  owner, 
though  not  of  value  to  any  one  else,  nor  saleable. 

1.  All  domestic  animals  which  are  fit  for  food,  or  which  are 
not  of  a  base  nature,  whether  living  or  dead,  and  idso  all  parts « 
such  animals,  their  young  and  their  eggs,  are  the  subjects « 
theft. 

This  rule  includes  horses,  kine,  sheep,  swine,  geese,  hens,  dodSi 
turkeys,  and  other  animals  whatsoever,  which  are  tame  and  docile, 
and  used  for  domestic  purposes,  and  not  of  a  base  nature. 

2.  Domestic  animals  of  a  base  nature  and  not  fit  for  food,  are 
not  the  subjects  of  theft. 

This  rule  includes  dogs  and  cats. 

S.  Animals  of  a  wild  nature  which  are  fit  for  food,  iadodiBg 
^^^,  deer,  hares,  and  conies;  carp,  tench,  trout,  eels,  and  other  W? 

ShT^^        swans,  pigeons,  pheasanU,  and  all  other  birds  and  beasts  ^^^^ 

fit  for  food,  are  the  subjects  of  theft,  when  they  have  been  reduced 
into  possession,  so  long  as  that  possession  continues.  .   , 

4.  Animals  are  reduced  into  possession  when  they  are restniaea 
of  their  natural  liberty,  and  confined  in  buildings,  stalls,  ptf^ 
paddocks,  mews,  nets,  trunksy  ponds,  and  other  inclosaresi  of  aocb 


Chofit  in  ac- 
tion. 

Materials  and 
stamps  of  writ- 
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limited  extent  that  they  may  be  taken  by  the  owner  whenever  he 
pleases. 
Doves,  being  in  a  dovecote,  are  included  within  this  rule. 

5.  Animals  of  a  wild  nature  which  are  the  subjects  of  theft  when  Wfld  tnimak 
thej  are  deprived  of  their  natural  liberty,  and  reduced  into  pos-  reclamed  and 
lession,  are  ako  the  subjects  of  theft  if  they  be  reclaimed,  and  ^'  ^^  ^^^' 
known  to  be  reclaimed,  although  they  go  abroad  and  return  at 

their  pleasure. 

This  rule  includes  deer  and  all  other  beasts,  which  having  been 
riid  by  nature  are  reclaimed,  and  which  from  wearing  a  bell  or 
x)llar,  or  from  other  notorious  signs  or  circumstances,  are  known 
0  be  reclaimed. 

The  rule  also  includes  swans,  peacocks,  and  other  birds  which 
ire  reclaimed  and  known  to  be  so. 

6.  Reclaimed  hawks  and  falcons  are  the  subjects  o£  theft,  Hawks,  ftlconi, 
ihhoogh  they  are  not  fit  for  food.  bees. 

So  also  a  stock  of  bees. 

7.  The  young  of  such  wild  animals  as  are  the  subjects  of  theft  Toung  of  wild 
Fhen  reduced  into  possession  or  reclaimed,  are  also  the  subjects  •nin»l«  which 
»f  theft  so  long  as  they  cannot  run  or  fly  and  join  the  common  ytheL*"**^**** 
tock,  but  remain  in  a  house  or  several  grounds,  so  that  the  owner 

»f  Buch  house  or  grounds  may  take  them  at  all  times  at  hia 
pleasure. 

This  rule  includes,  amongst  others,  young  pigeons  in  a  dove- 
loose  which  cannot  fly,  young  swans  and  cygnets  which  cannot 
ly,  and  are  breeding  in  any  parks  or  several  grounds ;  young  hawka 
>r  herons  in  the  nest. 

8.  Where  the  animal  itself  is  the  subject  of  theft,  the  produce  Ptadue*  of 
>nhe  animal,  if  of  any  value,  is  also  the  subject  of  theft.  wumalB  tiie 

This  role  extends  to  the  taking  of  wool  from  the  back  of  a  sheep,  "^J^^  **^  ^•^ 
nilk  from  a  cow,  and  all  other  cases  whatsoever,  where  such  pro- 
luce  is  of  value. 

9.  Wild  animals  which,  when  living,  may  be  the  subjects  of  Dead  animals 
heft,  are,  whether  they  have  been  actually  reduced  into  pos-  the  subject  of 
ession  or  reclaimed,  or  not,  the  subjects  of  theft  when  dead.  ^^^^ 

This  rule  includes  all  parts  of  the  bodies  of  such  animalSi. 

10.  Animala  in  a  wild  state  are  not  the  subjects  of  theft.  Wild  animals 
The  rule  includes  deer,  hares,  conies,  swans,,  pheasants,  hawks,  "ot  reduced  or 

terons,  pigeons,  and  all  other  birds  and  beasts  not  reclaimed  or  '^^•i™«d>  or 
educed  into  possession.  wUdffi"* 

The  rule  includes  also  wild  animals,  which,  after  having  been 
eclaimed  or  reduced  into  possession,  have  reverted  to  their  wild 
tate. 

U.  Animals  of  a  wild  nature  which  are  not  fit  for  food,  are  not  Wild  animals 
he  sul^ect  of  larceny,  although  they  be  reduced  into  possession  "«*  ^^  ^^  food. 
>r  reclaimed. 

This  rule  includes  bears,  foxes,  apes,  monkeys,  pole-cats,  cats, 
U)d  dogs,  ferrets,  thrushes,  singing  birds  in  general,  parrots, 
(quirreli^  and  animals  kept  merely  for  pleasure.  But  not  hawks 
or  falcons,  or  bees  as  before  specified. 

12.  The  young  of  wild  animals  which  are  not  the  subjects  of  Toung  of  wild 
^^eft  when  reduced  into  possession  or  reclaimed,  are  not  the  •n™*l«  ^f\^ 
s'^bjecu  of  theft,  whether  in  the  nest,  kennel,  den,  or  other-  •«»>ject  of  theft. 
wise. 

VOL,  m,  K  K 
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Duration  of 
wrongful  pos< 
session. 

An  asfwrtavU 


Taking  and  Of  the  Acls  oftakim  and  carryins  away, 

carrying  away.  *^  ^  o  ^     c^  ^ 

A  taking  re-  1*  It  is  essential  to  the  offence  of  theft,  that  the  goods  stden 

quisite.  be  taken  into  the  possession  of  the  wrong-doer. 

If  by  the  cutting  of  a  pocket  or  any  other  act  done  with  intent 
to  steal  money  or  goods,  sucli  money  or  goods  fall  to  the  grouod, 
but  the  wrong-doer  dues  not  pick  them  up,  the  taking  into  pos- 
session is  not  complete. 

2.  But,  if  possession  be  taken,  the  duration  of  the  possession  is 
immaterial ;  though  it  be  momentary  and  be  instantly  relinquished, 
it  is  a  sufficient  possession. 

S.  A  carrying  avaay  of  goods  is  also  essential;  but  any,  the  least 
removal  of  a  chattel  from  the  place  which  it  occupied,  is  a  suffi- 
cient carrying  away. 

It  is  not  necessary  that  the  property  should  have  been  carried 
away  without  the  knowledge  of  the  owner,  or  removed  out  of  bij 
wght. 

4.  There  is  no  sufficient  carrying  away,  when  any  part  of  tbe 
chattel  continues  to  occupy  the  same  place  which  it  occapied 
before. 

5.  There  is  no  sufficient  carrying  away,  where  the  goods,  il- 
though  moved,  remain  attached  by  a  string  or  otherwise  to  the 
place  from  which  they  were  taken ;  or  where  any  impedimect 
whatsoever  remains  which  in  any  mode  or  to  any  degree  is  u 
obstacle  to  the  complete  possession  of  the  wrong-doer. 

Of  the  Circumstafices  which  make  a  taking  Felonious. 

1.  The  taking  and  carrying  away  are  felonious,  where  the  goods 
are  taken  against  the  will  of  the  owner,  either  in  his  absence,  or 
in  a  clandestine  manner,  or  where  possession  is  obtained  bj  force 
or  surprise,  or  by  any  trick,  device,  or  fraudulent  expedient,  the 
owner  not  voluntarily  parting  with  his  entire  interest  in  the  goods  ; 
and  wliere  the  taker  intends,  in  any  such  case,  frauduleodj  to  de- 
prive the  owner  of  his  entire  interest  in  the  property  against  h^ 
will. 

This  rule  includes,  amongst  others^  the  cases  hereafler  meo- 
tioned,  where  the  constructive  possession  remains  in  the  owner, 
notwithstanding  a  voluntary  parting  with  the  actual  possessios) 
which  has  been  obtained  by  some  trick,  device,  or  fraudulent  ex- 
pedient ;  the  entire  interest  of  the  owner  not  being  volantanl/ 
parted  with. 

Also  those  where  a  constructive  possession  remains  vested  ib 
the  owner,  notwithstanding  the  actual  possession  has  been  voIud- 
tarily  parted  with,  and  no  trick,  device,  or  fraudulent  expedient 
has  been  practised  to  obtain  possession ;  but  the  chattel  is  tt^^ 
out  of  such  constructive  possession  clandestinely  or  in  the  ovners 
absence. 
Theft  by  owner.       2.  Or,  where  the  owner,  in  cases  where  he  is  himself  tbe  taker, 

takes  the  chattel  in  such  manner  widi  a  design  to  despoil  tbe 
person  having  lawful  possession  of  it,  of  all  his  interest  thereto  of 
reason  of  such  possession  ;  whether  the  consequence  of  despoiling 
the  person  having  lawful  possession  be  to  subject  that  person  or 
any  other  person  to  damages,  or  to  defraud  the  crown. 


Felonious  tak- 
ing and  carry- 
ing away. 
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This  rule  includes,  amongst  oth^s,  cases  where  the  owner 
steals  from  his  own  bailee,  agent,  or  sei'vant^  if  either  they  or  any 
other  person  would  be  liable  to  himself  for  the  loss. 

This  rule  does  not  include  cases  where  a  person  takes  property 
claDdestinely  from  his  joint-tenant  or  tenant  in  common, 

3.  The  ulterior  motive  by  which  the  taker  is  influenced  in  de-  Ulieriormotire. 
spoiling  the  owner  of  his  property  altogether,  whether  it  be  to 
benefit  himself  or  another,  or  to  injure  any  one  by  tlie  taking,  i» 
immaterial. 

4-.  Where  the  intention  is  merely  to  deprive  the  owner  of  the  Depmiag  of 
temporary  possession  and  use  of  the  chattel,  it  is  not  deemed  to  be  temjiorBrj  po*. 
felonious.  •e«sion. 

This  rule  obtains  whether  the  property  be  actually  restored  or 
abandoned  by  the  taker  without  restoration;  and  whether  the 
wrong-doer  take  the  property  with  intent  to  make  temporary  use 
of  It,  or  for  some  purpose  merely  collateral.  But  restoration 
does  not  purge  a  felony  once  comnutted. 

5.  The  taking  is  without  a  felonious  intent,  wherever  it  results  Ilxcusabb  tak- 
not  from  any  intention  to  defraud  or  injure,  but  from  mistake  i  ^"K* 
whether  such  mistake  be  occasioned  by  misapprehension  as  to  the 

owner's  consent  or  otherwise,  inadvertence,  carelessness,  or  acci- 
dent,  or  from  an  honest  intent  to  enforce  a  supposed  right  or 
authority,  although  none  such  in  fact  exist. 

6.  No  pretence  of  enforcing  any  claim  or  right,  or  of  acting  Prettnee  of 
under  legal  or  other  process  whatsoever,  where  such  process  is  "g^t. 
fraudulently  obtained  and  prosecuted,  will  negative  or  disprove  ColouvofUw* 
the  existence  of  a  felonious  intention,  if  it  appear  that  such  claim 

or  process  is  used  only  as  a  colour  for  effectuating  a  fraudulent 
design. 

7-  Extreme  necessity  does  not  negative  a  felonious  intention.       Neccnity. 

8.  The  inference  of  a  felonious  intention  is  not  necessarily  ex-  Kxdumge. 
eluded  by  the  circumstance  that  property  of  equal  value  has  been 

left  in  exchange  for  that  taken. 

9.  It  is  essential,  that  the  felonious  intention  should  exist  at  the  Intention  ai 
time  of  the  taking.  «>«»•  of  taking. 

10.  The  intention  of  a  person  taking  property  h^  ^ndingf-yf  ill  be  Intent  In  caaet 
felonious  or  no t»  according  as  his  conduct  In  omitting  tp/use  due  of  property 
diligence  to  discover  the  owner,  or  in  concealing  the  property,  or  ^<>"°<>* 

in  other  circumstances,  shews  that  in  the  taking  he  had  or  had 
not  a  design  to  deprive  the  owner  altogether  of  his  property.. 

11.  A  chattel  is  taken  against  the  will  of  the  owner,  although  Taking  against 
he  permits  the  property  to  be  taken,  or  affords  facilities  to  the  thewiUofthe 
takmg  of  it,  with  a  view  to  bring  parties  engaged  in  a  felonious  de-^  owner. 

sign  of  stealing  it  to  justice. 

12.  But  if  the  owner  procure  the  chattel  to  be  taken,  it  is  not  a  J"5*^*5***  ■*■ 
faking  against  the  will  of  the  owner.  ;°™^  ^^ 

IS.  It  the  wife  take  a  chattel  of  which  the  husband  is  the  sole  ^^^[  ^ 
or  joint  owner,  the  taking  is  not  theft ;  because  they  are  in  law  as  owner's  wife. 
one  person,  and  siie  has  a  kind  of  interest  in  the  goods. 

14.  A  stranger  cannot  commit  thefl  by  taking  the  goods  of  Theft  by  adult- 
the    husband  by  the  delivery  of  the  wife,    uniest  he  be  her  orer. 
adulterer. 

15.  If  the  wife  and  a  stranger  jointly  steal  the  goods  of  the  hus* 
bandy  the  stranger  is  guilty  of  theft. 

K  K  2 
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Of  the  Ownership  of  Properly  stolen, 

1.  The  owner  of  goods  is  either  the  general  owner;  or  the 
special  owner,  having  a  lawful  possession  of  the  goods  distinct  from 
that  of  the  general  owner. 

This  rule,  as  regards  special  ownership,  includes  all  cases  of 
possession  by  bailees,  whether  they  be  or  be  not  responsible  to 
the  owner  in  case  of  loss,  by  sheriffs  and  other  ministers  of  justice 
under  any  writ  or  other  legal  authority,  and  by  finders  of  goods, 
and  all  persons  having  an  actual  possession  of  property  distinct 
from  that  of  the  owner,  save  as  herein-afler  excepted. 

This  rule  does  not  include  persons  who  have  only  the  bare 
charge,  custody,  or  special  use  of  goods,  or  persons  who  have  let 
goods  to  hire,  or  are  otherwise  incapacitated  from  resuming  the 
possession  at  pleasure,  or  on  payment  of  a  lien,  except  as  herein- 
after mentioned. 

2.  The  ownership  of  property,  so  far  as  regards  the  ofience  of 
thef^,  may  be  in  an  individual,  a  corporation,  or  any  number  of 
persons. 

3.  A  person  is  deemed  the  owner  of  a  chattel,  although  it  is 
taken  from  him  by  authority  of  law,  whilst  it  renoiains  in  the  cus- 
tody of  the  law. 

4.  A  person  is  deemed  the  owner  of  a  chattel,  although  it  has, 
previously  to  the  theft,  been  stolen  or  taken  from  his  poisessioQ 
by  fraud. 

This  rule  includes,  amongst  others,  cases  where  one  penco 
steals  from  another  who  has  himself  stolen  the  chattel  from  the 
owner. 

5.  Every  chattel  which  is  the  subject  of  theft,  is  presumed  to 
have  an  owner,  though  such  owner  cannot  be  ascertained. 

6.  The  ownership  of  some  particular  descriptions  of  property  is 
as  follows : — 

Grave-clothes,  in  the  personal  representatives  of  the  deceased, 
or  in  the  person  who  was  the  owner  when  the  corpse  was  buriedi 
if  they  can  be  found. 

Children's  clothes,  either  in  the  parents  or  the  children)  accord- 
ing to  circumstances,  and  the  general  rules  regarding  property. 

Goods  of  church  or  chapel  in  vacation,  in  the  church. 

Goods  of  an  intestate  before  administration  granted,  is  ^ 
ordinary. 


Taking  fnnn 
owner**  posses- 
sion. 

Actual  posses- 
sion, though 
another  has  a 
bare  charge  or 
special  use. 


Of  taking  Jrom  the  Possesstwi  of  the  Owner. 

1.  Evert  thefl  inckides  a  trespass,  and  is  an  injury  to  the  actov 
or  constructive  possession  of  the  owner. 

2.  The  owner  is  deemed  to  have  the  actual  possessiooinan 
cases,  where  another  has  but  a  bare  charge  or  special  use  of  tbe 
chattel. 

This  rule  includes,  amongst  others,  all  cases  where  mooeft 
household  furniture,  utensils,  and  other  chattels  whatsoever,  vt 
kept  within  the  house  or  upon  the  lands'of  the  owner;  of  such  he 
is  deemed  to  have  the  actual  possession,  although  domestic  or 
other  servants,  journeymen,  or  other  workmen,  clerks,  forem^D, 
book-keepers,  or  persons  employed  in  such  capacities,  have  the 


Law.]  jD^arcens  {Digest  of  Theft  at  C.  Law.)  501 

custody  and  charge,  or  guests  have  the  use  of  such  goods  and 
chattels. 

Also,  all  cases  where  persons  are  intrusted  in  such  capacities 
with  the  custody  of  money  or  goods,  to  be  returned  in  specie  to 
the  owner^  or  te  be  otherwise  specifically  applied,  according  to  his 
direction. 

This  rule  also  includes  all  cases  where  masters  of  ships,  seamen, 
sorters  of  letters  in  the  post  office,  and  sheriffs*  officers,  are 
intrusted  with  the  custody  of  goods  by  their  employers. 

3.  This  rule  is  subject  to  the   exception,  that  if  goods  be  No  possession 

deliyered  to  any  one,  not  by  the  owner,  but  by  some  other  person  in  owner,  whero 

for  the  owner,  and  the  owner  has  neither  property  in,  nor  pos-  ^^?  '*<^'^®** 
/•*!_  1  iii'i  «•       on  ni*  account. 

session  of,  the  goods  previous  to  such  delivery,  the  owner  has  not 

any  possession  of  such  goods  as  against  the  person  receiving  the 
same,  for  and  on  account  of  the  owner,  provided  no  act  has  been 
done  by  the  person  receiving  the  same  to  determine  his  own  pos- 
session, by  delivery  to  the  owner. 

4.  But  wherever  the  right  of  possession  in  a  chattel  has  vested  Fropertx  rested 
in  the  owner,  by  purchase  or  otherwise,  previous  to  such  delivery,  before  delivery. 
the  owner  is  deemed  to  have  the  possession,   and  the   person 

receiving  the  same  on  his  behalf,  if  he  be  his  servant  or  act  in 
that  capacity,  has  a  bare  charge. 

5.  The  actual  possession  is  deemed  to  continue  in  all  cases  Delirery,  with- 
vhere  it  has  not  been  changed  by  a  delivery  with  intent  to  part  out  intent  to 
with  the  possession.  P"'.  ^'^  P<*- 

This  rule  includes  all  cases  of  money  staked  at  play,  which  is  "^""^"^ 
feloniously  taken  before  the  event  is  decided ;  and  all  cases  of 
goods  feloniously  taken  by  an  expected  purchaser,  where  it  was 
Qot  intended  by  the  owner  that  he  should  take  them  without  pay- 
ment in  ready  money. 

And  all  other  cases  where  a  chattel  is  feloniously  taken  without 
performance  of  the  condition  on  which  the  owner  intended  to 
part  with  the  possession. 

6.  Constructive  possession  is  sufficient  as  against  a  mere  wrong-  Owner  has 
doer.  constructire 

This  rule  includes  all  cases  where  the  owner  by  bailment,  or  by  P<»^"«<>«»  •• 
loss  of  a  chattel,  or  by  any  other  means  being  out  of  the  actual  Jg^J"**''^"'"*- 
possession  of  such  chattel,  but  having  a  right  to  immediate  pos- 
session, it  is  feloniously  taken  by  a  mere  wrong-doer. 

And  cases  where  the  owner  has  a  right  to  immediate  possession 
upon  payment  of  a  lien,  as  in  the  case  of  possession  by  a  carrier. 

And  cases  where  the  owner's  goods  are  in  the  custody  of  the 
latr,  as  where  they  are  taken  by  the  sheriff  under  a  writ  of  ^eri 
facias. 

And  cases  where  the  owner's  servant  receives  goods  on  his  ac- 
count, the  right  to  which  is  not  previously  vested  in  the  owner. 

The  role  does  not  include  the  case  of  goods  let  to  hire  by  the 
owner. 

7.  The  owner  has  no  constructive  possession  against  one  who  Not  against 
has  an  actual  possession,  distinct  from  that  of  the  owner,  legal  in  a  person  having 
its  beginning,  and  remaining  undetermined.  iL!Ifbl!^ 

One  who  is  not  the  owner  may  have  actual  legal  possession  dis-  ^^^ 
tmct  from  the  owner,  by  consent  of  the  owner,  by  authority  of 
law,  or  by  finding. 
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8.  The  owner  has  not  a  constructive  possession  against  any  per« 
son  who  has  a  distinct  lawful  possession  of  a  chattel  by  delivery 
under  any  bailment  or  contract*  and  the  party  having  such  pos- 
session does  not  commit  theft  by  any  taking  or  embezzleroeot  of 
such  chattel. 

This  rule  comprehends  all  cases  where  goods  are  delivered  to 
any  banker,  factor,  carriers  whether  a  common  carrier  or  othennse, 
wharfinger,  tailor,  hirer  of  the  goods,  or  other  bailee  whatsoever, 

9.  But  the  owner  has  a  constructive  possession,  notwithstanding 
such  delivery  upon  a  bailment  or  contract,  in  three  cases ;  viz, 

(1.)  Where  a  person  obtains  the  possession  of  a  chattel  by  fraud, 
intending,  at  the  time  that  he  obtams  such  possession,  to  steal  it, 
and  the  owner^s  consent  is  not  obtained  to  a  transfer  of  his  entire 
interest  in  the  property* 

10.  It  is  indifferent  whether  the  possession  be  so  obtained  bj 
fraud  from  the  owner,  or  his  servant  or  agent,  or  from  his  wife  or 
bailee. 

11.  The  intention  on  the  part  of  the  wife,  servant,  or  bailee,  ia 
delivering  the  property,  whether  such  wife,  servant,  or  bailee  in- 
tended to  part  with  the  entire  property  or  not,  is  immaterisi,  un- 
less such  wife,  servant,  or  bailee  had  authority  to  dispose  of  the 
entire  property. 

This  rule  includes  cases  where  goods  are  obtained  by  the  of. 
fender  from  a  tradesman*s  servant,  whilst  such  servant  is  carrying 
them  according  to  his  master's  orders,  under  pretence  of  being  the 
person  entitled  to  receive  them. 

12.  Where  the  possession  is  obtained  under  the  pretence  of 
hiring,  or  other  bailment  of  a  chattel,  it  is  not  necessary  that  the 
agreement  should  be  for  any  definite  time. 

Nor  is  an  actual  conversion  essential. 

The  fact  that  the  party  used  the  chattel  for  the  pretended  pur- 
pose is  not  material. 

Nor  is  it  material  that  the  first  offer  was  made  by  the  owner. 

The  existence  of  a  previous  felonious  intention  in  all  cases,  is  a 
question  of  fact  for  the  decision  of  the  jury. 

IS.  The  owner  has  not  a  constructive  possession,  where  he  in- 
tends to  part  with  his  property  in  a  chattel,  and  suffers  it  to  be 
taken  accordingly ;  ami  although  the  possession  of  goods  be  ob- 
tained with  a  felonious  intent,  the  taking  will  not  amount  to  theft 
if  the  owner  intend  to  part  with  his  entire  interest  in  the  goods,  or 
if  the  money  is  not  to  be  returned  in  specie. 

This  rule  includes  all  cases  of  sales  where  credit  is  given,  all 
cases  where  the  property  as  well  as  the  possession  is  meaot  to  be 
parted  with,  and  is  obtamed  by  false  pretences,  and  all  esses  when 
money  is  parted  with  by  way  of  loan,  and  not  by  way  of  deposit. 

14*.  (2.)  Where  a  bailment  has  been  determined  by  breaking 
open  a  parcel  committed  to  the  trust  of  the  bailee,  coatrary  ttf 
the  terms  of  the  bailment,  and  the  bailee  steals  the  vAole  otpvt' 

This  rule  includes  carriers  or  other  bailees  who  break  ba% 
and  then  appropriate  the  whole  or  part  of  the  entire  package,  or 
the  contents  of  any  such  box  or  the  like ;  millers  or  others  vho 
appropriate  part  of  the  corn,  or  of  other  articles  received  by  them, 
though  not  in  any  package  or  envelope. 

This  rule  does  not  extend  to  the  converting  the  whole  of  any 
parcel,  or  several  distinct  parcels. 
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15.  (3.)  Where  the  bailment  has  been  determined  according  to   Contnctof 
the  terms  of  the  contract.  byilmeot  ex- 

This  rule  includes  cases  where  the  bailment  has  been  determined  pi'^ 
by  performance  of  the  terms  of  the  contract,  as  by  the  carriage  of 
goods  to  the  place  appointed,  by  effluxion  of  time,  by  the  perform* 
aoce  of  a  journey,  for  which  a  horse  or  carriage  has  been  hired. 

16.  A  lawful  possession  by  finding  is  determined  by  the  finder  lawful  poatri- 
breaking  an  entire  parcel  found,  contrary  to  the  implied  trust  in  "on  by  finding, 
the  finder.  detennmed. 

As  by  opening  a  box  found,  with  intent  to  embezzle  part  or  the 
vhole  of  the  contents. 


ILttitX^  (Threatening.) 

[4  G.  4.  c. 54.—  7  &  8  G.  4.  c. 29] 

R Y  4  G.  4.  c.  54.  5  3.,  which  recites  and  repeals  so  much   of  *  G«  4-  c.  54. 

9G.  1.  C.22.  and  of  27  G.  2.  c.  15.,  and  of  SO  G.  2.  c.  24.  as  re-  J^^J^i^/" 
lates  to  the  sending  and  deliyering  letters  in  the  cases  therein  iJI^nir  thmu- 
respectively  mentioned,  '<  If  any  person  shall  knowingly  and  wilfully  ening  lettcn,  " 
send  or  deliver  any  letter  or  writing,  with  or  without  any  name  or  repeslcd;  and 
signature  subscribed  thereto,  or  with  a  fictitious  name  or  signa-  penont  lending 
ture,  demanding  money  or  other  valuable  thing,  or  threatening  to  «whletteri,Md 
kill  or  murder  any  of  H.  M.'s  subjects,  or  to  burn  or  destroy  his  gurf^^^^J^ 
or  their  houses,  outhouses,  barns,  stacks  of  corn  or  grain,  hay  or  liable  to  tnnt- 
Btraw,  or  shall  procure,  counsel,  aid,  or  abet  the  commission  of  portaiion  or  im- 
the  said  offences,  or  of  any  of  them,  or  shall  forcibly  rescue  any  prisonment. 
person  being  lawfully  in  custody  of  any  officer  or  other  person  for 
any  of  the  said  offences,  every  person  so  offending,  being  thereof 
lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  life,  or  for  such  term,  not  less  than  seven  years,  as 
the  court  shall  adjudge,  or  to  be  imprisoned  only,  or  to  be  impri- 
soned and  kept  to  hard  labour  in  the  common  gaol  or  house  of 
correction,  for  any  term  not  exceeding  seven  years." 

By  7  &  8  G.  4.  c.  29.  J  8.,  If  any  person  shall  knowingly  send  ^J.®*'^*  ^'p* 
or  deliver  any  letter  or  writing,  demanding  of  any  person  with  i|J^I,"^i2JJJJl 
menaces,  and  without   any  reasonable  or  probable  causc»  any  ening  &tter 
chattel,  money,  or  valuable  security,  or  if  any  person  shall  accuse  demanding 
or  threaten  to  accuse,  or  shall  knowingly  send  or  deliver  any  letter  monej,  &c. 
or  writing,  accusing  or  threatening  to  accuse  any  person  of  any  or  threatening 
crime  punishable  by  law  with  death,  transportation,  or  pillory,  or  to  accuse  of 
of  any  assiult  with  intent  to  commit  any  rape,  or  of  any  attempt  *"™*  ^^^  *"• 
or  endeavour  to  commit  any  rape,  or  of  any  infamous  crime,  as  JJJ^  ^hc!^ 
"«rein.after  defined  (a),  with  a  view  or  intent  to  extort  or  gain  from   .  \  cL  s  o 
SQch  nerson  any  chattel,  money,  or  valuable  security ;  every  such  ^*J^    ^  ' 
offender  shall  be  guilty  of  felony,  and  be  liable  to  be  transported  p^ 
^or  )ife,  or  for  any  term  not  less  than  seven  years,  or  to  be  im">  ^' 

prisoned  for  any  term  not  exceeding  four  years,  and  if  a  male  to 
"^  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
court  shall  so  think  fit),  in  addition  to  such  imprisonment. 

By  §  9.,  for  defining  what  shall  be  an  infamous  crime  within  InflnncRis 
l^e  meaning  of  this  act,  the  abominable  crime  of  b  ■  y,  «"™*- 
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Conriction  on 
the  87  G.  2. 
c.  15.  far 'tend' 
ing  a  letter  to 
the  prosecutor 
threatening  '<to 
set  fire  to  his 
mill,  and  like- 
-wise  to  do  all 
the  public  in* 
jury  they  were 
able  to  him  in 
all  his  farms 
and  seteres," 
held  wrong,  he 
not  then  having 
any  miff  to 
which  the 
threat  of  burn- 
ing would 
apply  (having 
parted  with  it 
three  years  be- 
fore), and  the 
threat  as  to  the 
Jtimtf  &c.  not 
necessarily  im- 
plying a  burn- 
ing. 


Where  the  wife 
wrote  a  threttt- 
enlng  letter, 
and  the  hus- 
band carried  it 
to  the  party 
threatened: 
held  that  the 
husband, 
though  privy  to 
the  writing,  was 
not  within  the 
statutes  90.  I. 


Hcttetd  {Threatening.)     \CT\m\nA 

committed  cither  with  mankind  or  beast,  and  every  assault  with 
intent  to  commit  the  same,  and  every  attempt  or  endeavoar  to 
commit  the  8ame,  and  every  solicitation,  persuasion,  prombe,  or 
thrcat  offered  or  made  to  any  person  whereby  to  move  or  induce 
such  person ^to  commit  or  permit  the  said  abominable  crime,  shall 
be  deemed  to  be  an  infamous  crime,  within  the  meaning  of  this  act. 

Jo/m  Jepson  and  George  Springett  were  indicted  upon  slat. 
27  G.  2,  c.  15.  for  sending  to  the  prosecutor,  Mr.  tVoodgaU,  a 
letter  in  the  following  terms,  (viz.) 
"  Mar.  th.  3.  1798." 

**  Mr.  fVoodgatet  Sir.  i.  am  varey  Searey  to  acquaint  jou  that 
^'  we  are  detarmed  to  set  youre  Mell  on  Fire  and  likewise  to  doall 
*<  the  publake  Ingrey  that  we  are  able  to  do  you  in  all  jfoure 
"  Farmes  and  Seteres((a)  whitch  you  are  in  possion  of  without  voa 
''  on  next  Farmes  Day  Release  that  Ann  Wood  whitch  jom  put  in 
'<  Confinemint  Sir  we  menson  in  a  few  lines  and  we  hope  if  yoa 
^'  have  any  Regard  for  you  Wife  and  Famally  you  will  take 
'^  owre  mcanen  without  any  thing  further  and  if  you  do  not  ve 
<<  will  porsest  as  far  as  we  posarple  can  so  you  may  Lay  yoort 
^^  hand  at  your  hart  and  strive  you  autermast  Ruine.  I  sbalJ  not 
^<  menson  nothing  more  to  you  untell  sutch  Time  as  you  find  the 
^'  few  Lines  a  Fact  with  oure  Repest  So  no  more  at  this  Time 
**  from  me.  "  R.  R  ' 

It  was  proved  that  the  letter  was  of  the  hand-writing  of  Jepmn^ 
and  that  it  was  thrown  by  the  other  prisoner  into  Mr.  Woodgntei 
yard,  from  whence  it  was  taken  by  a  servant  of  Mr.  Woodfreit^ 
and  delivered  to  him.     Mr.  Woadgate  swore,  that  he  bad  a  share 
in  a  mill  three  years  before  this  letter  was  written,  but  had  do  mill 
at  that  time.    That  he  held  a  farm  when  the  letter  was  written 
and  came  to  his  hands,  and  still  holds  it,  with  several  buildfogi 
upon  it.     It  was  objected,  that  this  was  not  such  a  letter  as  cooh 
prehended  the  offence  in  the  act  of  parliament.     At  a  coDference 
of  the  judges,  after  conviction,  in   Mich,    Term  \19S  (absent 
Eyre  C.  .1.)  it  was  agreed,  that  the  prosecutor  having  no  such 
property  at  the  time  as  the  mill  which  was  threatened  to  bebomr, 
that  part  of  the  letter  must  be  laid  out  of  the  question.    That  as 
to  the  rest  of  it,  Lord  Kenyon  C.  J.  and  BulUr  J.  were  of  o/MDi<» 
that  the  letter  must  be  understood  as  also  importing  a  threat  to 
bum  the  prosecutor's  farm-house  and  buildings ;  but  the  other 
judges  not  thinking  that  a  necessary  construction,  the  conWctioo 
was  holden  wrong,  and  a  pardon  recommended,  (b)    Rexv,  Jfpt^ 
and  Springett f  Essex    S^m.  Ass.    1798,  cor.  Ld.  Kenyon  C  h 
2  Easts  P.  C.  1115. 

John  Hammond  and  Mary  Hammond  were  indicted  at  O.B',na^ 
1787,  on  stats.  9  G.  1.  c.22.  and  27  G.  2-  c.  15.,  for  feionwas^r 
sending  a  threatening  letter  to  D.  Dancer^  demanding  itf*  p 
appeared  in  evidence  that  the  prisoners  were  husband  aod  vj|ei 
and  lived  as  servants  with  the  prosecutor :  that  the  wife  wrote  iw 
letter,  and  that  it  was  delivered  to  the  prosecutor  by  the  husbandi 


.    (a)  Supposed  to  mean  "  settings  and  lettings.**     2  Avjs.  5SS. 

{b)  But  in  GirdwootCs  case,  2  EasCs  P.  C  1 120.  and  I  Leadh  '^^'Vrf 
accusing  the  prosecutor  of  having  taken  away  the  life  of  a  friend  of  the  rrm^^ 
who  was  come  to  revenge  Atm,  was  ruled  to  be  evidence  to  go  to  the  jo^J  •*?* 
charge  of  sending  a  letter  threatening  to  kill  and  murder  the  prosecutor. 
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vho  said  he  found  it  in  the  prosecutor's  garden ;  but  there  was  no  nor  could  the 
evidence  that  be  had  any  knowledgf^  of  its  contents.    It  was  ob-  ^i^e  alone  be 
jected  on  behalf  of  the  prisonersi  that  the  offence  described  by  convicted, 
the  statutes  on  which  the  indictment  was  founded,  was  "  know*  JJ^Jj^nt  ft^i^h! 
ingly  sending  a  threatening  letter : "  whereas  the  evidence  only  ^^^  the  hus- 
^ewed  that  the  wife  had  written  the  letter,  and  that  the  husband  tMnd,  who  deli- 
Aad  delivered  it ;  uid  that  there  was  no  proof  of  its  having  been  vered  it,  being 
senl  to  the  prosecutor.    The  court  (Ashhurst  J.  and  Perryn  B.)  P"^  ^  **»• 
agreed,  that  merely  toriiing  a  threatening  letter  would  not  con-  <^^*®°'"- 
stitute  the  offence  within  these  acts  of  parliament ;  that  carrying  a 
letter  could  not  be  comprehended  under  the  word  *'  send  "  in  the 
statutes ;  that  the  legislature  had  it  not  in  contemplation  that  any 
person  would  be  the  carrier  of  a  threatening  letter  which  he  him- 
self had  written  or  contrived,  and  that  the  act  of  delivering  a 
threatening  letter  was  not  the  offence  described  in  those  statutes. 
That  if  any  doubt  could  be  entertained  upon  that  point,  the  legis- 
lature itself  had  removed  it ;  for  by  the  subsequent  act,  30  G.  2. 
c.  24.  the  offence  of  delivering  as  well  as  sending  a  threatening 
letter  was  made  a  misdemeanor,  punishable  at  the  discretion  of 
the  court,  according  to  the  circumstances  of  the  case.     But  the 
court  further  observed,  that  there  was  still  a  question  for   the 
consideration  of  the  jury  ;  for  though  Mart/  Hammond  were  the 
wife  of  the  other  prisoner,  yet,  if  the  jury  were  of  opinion  that 
she  wrote  the  letter  herself  without  any  intervention  of  her  hus- 
band, and  sent  it  by  him,  without  his  knowing  any  thing  of  the 
contents,  to  the  prosecutor,  she  alone  might  be  found  guilty  ;  but 
that    otherwise    both    the  prisoners    must  be  acquitted.    The 
jury,  on  this  direction,  acquitted  both  the  prisoners.     Rex  v.  John 
and  Mary  Hammond^  O.  B,  May  ITS?,  1  Leach f  4^.  2  East 
P.a  1119. 

It  was  also  holden  in  the  same  case,  that  a  bank-note  is  a  valu-  Bank  note  and 
able  thing  within  the  meaning  of  stat.  9  G.  ]•  c.  22.,  and  is  suffi-  valuable  Uung 
ciently  demanded  by  signifying  an  intention  to  impute  the  crime  of  within  9  G  i. 
murder  to  the  party  from  whom  it  is  attempted  to  be  obtained.        (now  repealed). 

Proof  of  a  prisoner's  delivering  a  threatening  letter  sealed  up  to  Deiiveiy  of  a 
a  person  to  carry  to  the  post  office,  is  evidence  of  his  knowledge  sealed  letter 
of  its  contents,  if  the  jury  so  find  it.     R.  v.  Girdwood,  2  Easfs^  ™»y  *»«  evi- 
P.  C.  112a  1  Leach,  142.  M     of  con^''" 

In  Lloyd*^  case,  2  East's  P.  C.  1122.,  the  letter  was  dropped  le^S  ** 
in  a  vestry- room  frequented  by  the  prosecutor  every  Sunday  morn-  ^  ^^       , 
ing,  where  it  was  picked  up  by  the  sexton,  and  given  to  the  pro-  £,  "   "^'  ^ 
secutor :  and  Mr.  Justice  Yates  had  no  doubt  but  that  this  was 
a  sending  within  the  act. 

So  in  Jepson  and  Springetfs  case,  ante^  the  letter  was  thrown 
into  the  prosecutor's  yard,  from  whence  it  was  taken  up  by  the 
prosecutor's  servant  and  delivered  to  him. 

So,  it  has  been  held,  that  dropping  a  letter  in  a  person's  way,  s.  P.      I 
in  order  that  he  might  find  it,  was  a  sending.     R,  v.  lVagstqff\ 
C.  C.  R.  S96.  2  Russ.  5S5. 

So,  sending  a  letter  to  ^.,  in  order  that  he  might  send  it  to  B*^ 
is,  if  so  delivered,  a  sending  to  B.  R.  v.  Paddle,  C.  C.  R.  484. 
2  Russ*  ib* 

In  this  case,  which  was  a  prosecution  under  27  G.  2.  c*  15.  (now  Threatening 
repealed),  it  was  held,  that  it  was  necessary  to  prove  that  the  ^«*'*'  ™"**  ^ 
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8«nt  to  the  per- 
son threatened. 

Letter  making 
the  writer 
known* 


Sending  a  let- 
ter  with  initials 
only. 


Charge  of  in- 
tent to  eitort 
money  not  sup- 
ported by  proof 
of  intent  to  ex- 
tort a  bill. 


SutTng^t  design 
by  others  to 
destroy  A.*s 
property,  and 
offering  to  dis- 
ooTer  them  for 
a  certain  sum, 
held  not  to  be 
a  demanding  of 
money  Arom  A. 
with  menaces. 
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letter  was  sent  to  the  person  threatened,  and  it  appears  that  the 
same  should  be  charged  in  the  indictment.    2  Russ.  ib.S^n,  (a). 

A  threatening  letter,  in  which  the  writer  makes  himself  known 
to  the  person  to  whom  it  is  sent,  either  from  its  hand-writing,  or 
by  the  subject  of  its  contents,  though  not  signed  by  the  writer 
in  any  name,  is  not  within  stats.  9  G.  1.  or  27  G.  2. ;  for  by  making 
himself  known  in  the  letter,  it  is  the  same  thing  as  if  he  had  ugDeil 
his  name  to  it.  Hemmings  eascy  Warwick  Sum.  Ass.  1799,  cor, 
Chambre  B.,  2  Easfs  P.  C.  1116.  1  Leach^  445.  (n.)  (fl). 

In  the  case  of  Michael  Robinsony  it  was  holden,  that  the  sending 
a  letter  signed  with  initials  only,  is  a  sending  a  letter  toithout  c 
name  within  stat.  9  G.  1.  c,  22.  Buller  J.,  in  delivering  the  opi- 
nion of  the  judges  on  this  point,  said,  *'  Whether  the  letter  be 
'*  with  or  without  a  name,  is  a  simple  fact  appearing  on  the  face 
"  of  the  letter  itself.  It  is  signed  with  two  letters,  R,  /^,  wbicb 
'^  are  so  far  from  being  a  name,  that  no  man,  on  looking  at  the 
"  letter  only,  can  tell  whether  it  meant  to  refer  to  any  name,  or 
*'  what  that  name  was.**  Robinsons  case,  2  East's  A  C.  11  JO. 
2  Leach,  749.  (a). 

In  Edward  Majors  case,  the  indictn»ent  charged  that  the  pn« 
soner  intending  to  extort  and  gain  money  from    one   Augustine 
Rayner^  unlawfully,  knowingly,  and  designedly  sent  to  the  «i<J 
An.    a  certain  letter  in  writing,  &c.,  thereby  threatening,  &c., 
and  then  set  forth  the  letter  as  follows :  "  Sir,  I  received  a  letter 
"  respecting  the  bill  which  I  gave  you  when  we  parted;  and  asyoa 
<*  know  I  have  it  not  in  my  power  to  pay  it ;  and  if  I  had,  it  is  ao 
^*  unjust  demand  ;  I  have  only  to  observe,  that  if  you  do  not  im- 
'<  mediately  return  it  to  me  as  an  acknowledgement  for  the  obscene 
*<  offence  of  sodomy  attempted  upon  me,  &c.  I  am  determined  to 
''  prosecute  you  to  the  utmost  rigour  of  the  law,  &c.   (Sigoedj 
"  E.  Major,  (and  dated)  June  1st,  1796 ; "  xnilh  a  view  andinteMtie 
extort  and  gain  money  from  the  said  A.  R,  against  the  form  ofthi 
statute,  &c.     The  judges,  on  reference  to  them  after  convictioD. 
in  Michaelmas  term  1796,  held  the  conviction  wrong:  for  the 
letter  was  not  sent  to  extort  moneyt  but  to  procure  delivery  op  of 
the  bill.     Majors  case,  O.  B.  June  1796,  and  be/ore  all  the  judges, 
in  M.  T.  1796.  2  East's  P.  C.  1118. 

A  letter  intimating  that  some  persons  have  conspired  to  bum 
or  otherwise  destroy  the  property  of  J,  S.,  and  offering  to  make 
a  disclosure  if  a  certain  sum  of  money  is  placed  in  a  certain  place 
for  the  writer,  is  not  within  7  &  8  G.  4. :  though  it  may  create 
apprehension  in  the  owner's  mind,  it  does  not  contain  a  menace. 
E.  T.  1830. 

Prisoner  wrote  a  letter  to  J,  S,,  telling  him  that  some  ^^^ 
had  conspired  to  injure  him  and  burn  his  buildings ;  and  offenng,n 
he  would  lay  a  purse  of  thirty  sovereigns  in  a  certain  place  for  the 
writer,  he  in  return  would  leave  a  letter  to  shew  how  he  iaig«^ 
detect  and  secure  the  offenders.  On  case,  Tindal  C.  J^  Gcrrtm 
B.,  and  Park  and  Bosanqvet  Js.  thought  this  a  letter  demandioi 
money  with  menaces:  the  other  eight  inclined  to  a  contrary 
opinion.    E.  T.  1830,  R.  v.  Pickford,  MS.  Bavky  B. 

The  indictment  charged  the  prisoner  with  sending  toprosecator 

(a)  By  4  G.  4.  c.54.  the  ofience  is  the  same,  whether  the  lelttr  or  ^^^^ 
««  with  or  without  any  name  or  signature  subscribed  thereto,  or  with  •  icao"^ 
name  or  signature.*' 
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a  threatening  letter,  with  intent  to  extort  money  from  him ;  the  Declarations  of 
terms  of  the  letter,  being  somewhat  ambiguous,  as  to  the  nature  of  prisoner  admit, 
the  threat,  evidence  was  admitted  of  parol  declarations  of  the  pri-  Mbletoahewthc 
soner  explaining  the  meaning  of  the  expressions  used  in  the  letter  "h*"*^?*^^® 
and  on  case  reserved  after  conviction,  it  was  held  that  such  evidence  ij^^   ^^    ^ 
was  properly  received.   E.  T.  1826,  R.  v.  Tucker,  I  R.  Sf  M.  IS*. 
Tlie  above  case  was  on  an  enactment  of  4  G.  4.  c.  54.,  which  part 
of  the  Stat,  is  now  repealed. 

The  indictment  for  sending  a  letter  threatening  to  accuse  of  an   SpedBcation  or 
infamous  crime,  need  not  specify  such  crime,  as  it  may  have  been  crime, 
iotentionally  lefl  in  doubt.     S.  C.,  ibid. 

The  following  enactments  connected  with  the  class  of  offences  7&8G.4.C.29. 
that  consist  of  demands  accompanied  by  threats  are  here  intro-  Demand  of  pro- 
duced, though   not  strictly  belonging  to  the  present  title.     By  P*'^^  ^^\ 
I  &  8  G.  4.  c.  29.  §  6.,  It  is  enacted  (inL  a/.),  that  if  any  person  ^^  intent  to 
sliall,  with  menaces  or  hyforce^  demand  any  chattel,  money,  or  va-  iteal.    ^ 
luable  security  of  any  other  person  with  intent  to  steal  the  same, 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  court  shall  so  think  fit),  in  addition  to 
such  imp  risonment. 

\  7*  If  any  person    shall  accuse,  or    threaten  to  accuse,  any   Obtaining 
other  person  of  an  infamous  crime,  as  herein -ader  defined,  with  a  money,  &c.  by 
view  or  intent  to  extort  or  gain  from  him,  and  shall  by  intimidat-  threatening  to 
ing  him  by  such  accusation  or  threat  extort  or  gain  from  him  any  ^^^  P*«^y  of 
chattel,  money,  or  valuable  security,  every  such  offender  shall  be  erime  a  nSt 
deemed  guilty  of  robbery,   and  shall  be  indicted  and  punished  bery. ' 
accordingly. 

In  regard  to  what  shall  be  deemed  an  infamous  crime>  see  ^  9* 
<zn/e,  p.  503. 

It  has  been  decided,  upon  reference  to  the  judges,  that  the  in-  Threatening 
dictment  must  set  forth  the  threatening   letter,    in   order  that  letter  must  be 
the  court  may  judge  whether  it  falls  within  the  purview  of  the  set  out. 
respective  statutes.  Lloyd^s  case^  cor,  Yates  J.,  Hereford  Sp*  Ass* 
1767,  2  Eases  P.  C.  1 123.  2  Russ.  586. 

There  is  no  doubt  but  that  the  party  may  be  tried  in  the  county 
where  the  letter  was  delivered  to  the  prosecutor,  though  written 
by  the  prisoner  and  by  him  sent  in  another  county.  Girdwood's 
coHy  2  East's  P.  a  1 120.  2  Russ.  586. 

An  indictment  on  the  stat.  SO  G.  2.  against  two  defendants  for  The  offence  of 
sending  a  letter  to  the  prosecutor,  threatening  to  accuse  him  of  an  sending  a 
unnatural  crime,  with  intent  to  extort  money  from  him,  laid  the  threatening 
offence  in  Middlesex,  but  the  letter  was  dated  from  Maidstone  in  j^^T  ^^  ^ 
Kent    The  sending  it  was  proved  by  the  defendant's  confession,  county  where  it 
It  was  objected,  that  as  the  letter  was  dated  and  sent  by  the  post  is  delivered  by 
from  MaidstonCf  the  fact  of  the  sending,  which  constituted  the  the  post, 
offence,  was  committed  in  Kenty  and  the  indictment  would  not 
lie  in  Middlesex.     But  Ld.  Mansfield  C.  J.,  held,  that,  as  it  was 
directed  to  the  prosecutor  in  Middlesex,  where  it  was  delivered, 
that  was  a  sendmg  in  Middlesex ;  for  the  whole  was  to  be  coiu 
sidered  as  the  act  of  the  defendant  to  the  time  of  the  delivery  in 
that  county.    Esser's  case,  Westminster  Sittings  ajier  Trin.  7  G.  3. 
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So,  in  the  coun- 
ty in  which  it 
is  put  into  the 
post. 


Indictment 
must  shew 
from  whom  the 
money  wa»  de- 
mandedt  and 
who  was  the 
person  threot- 
euedL 


Offence  at  com- 
mon law. 


JLetteCS  {Threatening.)     [Crinrinal 

2  East's  P.  C.  1 1 18.  See  R.  v.  Burdett^  post^  tit  Htbd ;  and  see 
7&SG.4!.c.&^.  §12. 

And  it  seems  as  if  the  prisoner  may  be  tried  in  the  county 
in  which  he  sends  the  letter,  though  the  prosecutor  may  receive 
it  in  another  county.  The  offence  described  in  the  statutes 
of  4  G.  4.  c.  54.  and  7  &  8  G.  4.  c.  29.  §  8.,  Is  that  of  sending  or 
delivering  any  letter  or  writing  :  it  should  seem  therefore  that  the 
offence  is  complete,  as  far  as  depends  on  the  prisoner,  by  his  putting 
the  letter  into  the  post  office  to  go  into  another  county.  By  bis 
act  of  putting  the  letter  into  the  post  office  in  the  county  olV., 
he  sends  (in  the  language  of  the  statutes)  it  to  the  prosecutor, 
though  the  latter  may  afterwards  receive  it  in  the  county  of  B* 
2  Russ.  586. 

In  a  prosecution  on  4  G.  4.  c.  54.9  one  count  alleged  that  pri- 
soner by  menaces  demanded  the  monies  of  J.  S. ;  and  another  count 
stated  that  prisoner  threatened  to  accuse  J.  S.  of  a  certain  crime, 
with  intent,  &c.  On  ca.  res.,  after  conviction,  the  judges  held 
each  count  bad ;  one  of  them  not  stating  Jrom  %»hom  the  monej 
was  demanded,  and  the  other  omitting  to  shewtcAo  the  person  vas 
thar  was  threatened.    E.  T.  1825,  R.  v.  Dunkl^j  lR>Ss  3/.  9a 

Warrant  to  apprehend  on  stat  4G.  4.  c.  54.  for  sending  a 

Threatening  Letter. 

-,  and  to  all  other  peace 


County  of  1  To  the  constable  of 

.  J    officers  in  the  said  county. 

pORASMUCH  as  A.  I.  of fVi  the  said  county,  gentle-^ 


nuMy  hath  this  day  made  information  and  complaint  upon 
before  me  —  — — ,  e*y.,  one  of  H,  M*s  Justices  qfihepcea 
in  andjbr  the  said  county ^  that  he  this  mornings  Jrom  an  ufdnost 
handy  did  receive  a  certain  letter  in  xxriting  xvithout  any  wufi^  ^ 
signature  subscribed  thereto^  directed  to  him  the  said  A.hbytke 
name  and  description  of  Mr,  A.  L  [or,  as  the  case  may  be],  ihredcn' 
ing  to  murder  tne  said  A.  I.  [or,  as  the  fact  may  be];  and  that  ki 
the  said  A.  I.  hath  just  cause  to  suspect y  and  doth  suspect  ikstt^ 
said  threatening  letter  xoas  written  and  setit  by  one  A.  0.  ^^  ^ 
■  in  the  said  county y  labourer.     These  are  therefore  to  coa' 

mand  you  in  i/.  M^s  namcyjorthroith  to  apprehend  and  bring  bejo^< 
mcy  or  some  other  of  H,  M.^s  justices  of  the  peace  in  and  for  the  s^ 
county  y  the  body  of  the  said  A.  O.  to  afistoer  unto  the  said  complais^ 
and  to  be  further  dealt  voithal  according  to  lato.     Herein /ail  if^ 

not*     Given  under  my  hand  and  sealy  the day  of — ■ — 

the  year  of  our  Lord  one  thousand  eight  hundred  and * 

G.  C.  (L.  s.) 

Seditious  or  defamatory  letters.     See  Htbcl* 


» 


S.etat>neiBf0« 

TF  any  offend  their  brethren  by  adultery, whoredom,  incest,  or tfj 
other  undeanness,  the  churchwardens  shall  present  them  toue 

ordinary,  and  they  shall  not  be  admitted  to  the  holy  coouoiuu^ 

till  they  be  reformed.     Canon  109. 

But  although  lewdness  be  properly  punishable  by  the  ecde* 

siastical  law,  yet  the  offence  of  keeping  a  bawdy*hoase  oometh  wo 

under  the  cognizance  of  the  law  temporaly  as  a  conunom^^^^ 
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not  only  in  respect  of  Its  endangering  the  public  peace,  by  draw- 
ing together  dissolute  and  debauched  persons,  but  also  in  respect 
of  its  apparent  tendency  to  corrupt  the  manners  of  both  sexes. 
SInsi.  205.  1  Haw.  c.74f.  Obs.  1. 

In  general,  all  open  lewdness  grossly  scandalous  is  punishable  All  open  in. 
upon  indictment  at  the  common  law.     1  Haw,  c.  5.  §  4.  decency. 

In  a  late  case,  it  was  held  to  be  an  indictable  offence  for  a  man  Public  bathing, 
to  undress  himself  on  the  beach  and  to  bathe  in  the  sea  near  in- 
habited houses,  from  which  he  might  be  distinctly  seen ;  although 
the  houses  had  been  recently  erected,  and,  until  their  erection,  it 
had  been  usual  for  men  to  bathe  in  great  numbers  at  the  place  in 
qaestion.    Macdonald  C.  B.  ruled,  that  whatever  place  becomes 
the  habitation  of  civilised  men,  there  the  laws  of  decency  must 
be  enforced.    And  the  court  of  K.  B.,  when  the  defendant  was 
brought  up  for  judgment,  expressed  a  clear  opinion  that  the  offence 
imputed  to  him  was  a  misdemeanor,  and  that  he  had  been  properly 
convicted.      R.  v.  Crunden,    2  Campb.  89.     In  R.  v.  Sir  Charles  ExpomiPefrom 
Sf%,  Sid.  168.  1  Keb.  620.,  the  defendant,  being  indicted  for  ^*5*Sf  4. 
shewing  himself  naked  from  a  balcony  in  Covent  Garden  to  a  great  c.  8S.  %  4. 
multitude  of  people,  confessed  the  indictment,  and  was  sentenced  (Vagiant  act}, 
to  pay  a  fine  of  2000  marks,  to  be  imprisoned  a  week,  and  to  give 
security  for  his  good  behaviour  for  three  years. 

Offenders  of  this  kind  are  punishable  not  only  with  fine  and  Puniabment. 
iinprisonmenty  but  also  with  such  infamous  punishment  as  to  the 
court  in  discretion  shall  seem  proper.     1  Haw,  c.  5.  §  5. 

And  a  wife  may  be  indicted  together  with  her  husbandy  and  Wife  maj  be 
punished  with  him,  for  keeping  a  bawdy-house  (a) ;  for  this  is  an  "idicted  with 
offence  as  to  the  government  of  the  house,  in  which  the  wife  has  ^^'jn**"^  ^°' 
a  principal  share ;  and  also  such  an  offence  as  may  generally  be  broulef  * 
pre»umcd  to  be  managed  by  the  intrigues  of  her  sex. 

But  if  a  person  is  indicted  for  frequenting  a  bawdy-house,  it 
must  appear  that  he  knew  it  to  be  such  a  house;  and  it  must  be 
expressly  alleged  that  it  is  a  bawdy-house,  and  not  that  it  is  sus- 
pected to  be  so.     Wood's  Inst.  b.  3.  c.  3. 

On  an  indictment  for  keeping  a  disorderly  house,  a  female  wit- 
Q^  swore,  that  she  was  a  sailor's  wife,  and  during  her  husband's 
absence  out  of  the  realm  she  had  often  prostituted  herself  there. 
^1-  Raymond  C.  J.  said,  it  was  an  odious  piece  of  evidence,  and 
ought  not  to  be  heard.     Barl.  tit.  ISato1ls«^ou0e» 

But  it  is  said  a  woman  cannot  be  indicted  for  being  a  bawd 
generally,  for  that  the  bare  solicitation  of  chastity  is  not  indict- 
able.   1  Haw.  c.  74.  1  Saik.  382. 

See  the  provisions  of  stats.  25  G.  2.  c.  36.  §§  5,  6.,  and  58  G.  3.  Sutute  for  pnu 
C'*70.  §7.  for  encouraging  prosecutions  against  persons  keeping  ting  down, 
bawdy-bouses,  or  other  disorderly  houses,  under  tit.  ^amlne» 

Indictment  for  keeping  a  Disorderly  House. 

County  of  1  ^PHE  jurors  of  our  lord  the  king  upon  their  oath 

*^  J        present^  thai  A.  O.  late  of  — —  in  the  said 

courUtf^  labourer,  on  the day  of in  the  *— . 

(a)  Before  tlie  reign  of  Benry  VII.  there  were  eighteen  of  these  infamous 
^w«,  and  HenryVll.  for  j  time  forbade  them :  but  afterwards,  twelve  only  were 
P^^ttcd,  and  had  signa  painted  on  their  walls ;  as  a  Boards  HeatU  The  Crou 
%*,  Thi  Gufh  The  Cattle,  The  Crane,  The  CardinaCs  Hai,  The  BeU,  The 
Swtn,  f  c,  3  In«t  905. 
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year  of  the  reign  of  ,  and  at  divers  other  times  as  wU 

before  as  ajier^  with  force  and  arms  at aforesaid,  in  the 

county  aforesaid,  did  keep  and  maintain^  and  yet  doth  keep  and 
maintain,  a  certain  common  ill-governed  and  disorderly  house,  and 
in  the  said  house,  for  his  own  lucre  and  gaittf  certain  evil  and  hi- 
disposed  persons ^  as  well  men  as  women,  of  evil  name  andjamc, 
and  of  dishonest  conversation,  to  frequent  and  come  together  then 
and  the  said  divers  other  times,  there  unlawfklly  and  wilfuUy  did 
cause  and  procure;  and  the  said  men  and  women,  in  the  said  house, 
at  unlawful  times  as  well  in  the  night  as  in  the  day  then  and  the 
said  other  times  there  to  be  and  remain  drinking,  iipling^  tchonn^, 
and  misbehaving  themselves,  unlawfully  and  voilfiiUy  did  permit, 
and  yet  doth  permit,  to  the  great  damage  and  common  nui^nce  of 
all  the  subjects  of  our  said  lord  the  king,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 

L   What  it  is. 

IL   Who  arc  punishable  frnr  iL 
[38  G.  3.  c.  78.] 

III.  Indictment y  Trials  and  Punishment. 

[32  G.  3.  c.  60.] 

IV.  Power  of  Justices  of  the  Peace, 

V.  Prevention  and  Punishment  of  Blasphemous  andSedUims 
Libels. 
[60  G.  3.  c.  8.  1  W.  4.  c.  73.] 

I.  m\iM  it  t0» 

BUsphetny,  &c.  PUBLICATIONS  blaspheming  God,  or  turning  the  Cbn'stuo 

religion  to  contempt  and  ridicule,  may  be  made  the  subjects 
of  indictment.     SB.Sf  A.  161.  1  Russ.  209. 
Indecency.  So,  publications  of  an  immoral  and  immodest  nature,  tending  to 

corrupt  the  mind.     lb. 
Publications  '^^»  ^"^^  ^  wantonly  defame,  or  indecorously  calumniate,  \k 

Against  the         laws  and  government  of  the  country.     lb, 
government;  It  is  especially  criminal  to  degrade  or  calumniate  the  person 

against  the         and  character  of  the  sovereign,  his  government  by  his  minister,  or 
king;  the  administration  of  justice  by  his  judges.     lb, 

•gainst  the  par-       ^^^  same  law  extends  to  similar  reflections  on  the  proceedings 
liaroent;  of  the  two  houses  of  parliament.    lb. 

against  foreign        ^^^  ^^  B^ch  publications  also  as  tend  to  create  animosities  be- 
iovereigns.         tween  this  country  and  foreign  states,  by  the  personal  abuse  oftbe 

sovereign  of  such  states,  his  ambassadors,  or  other  ministers.  /^ 
Against  an  in-  ^  ^^^^^  <>"  ^'^  individual  is  taken  for  a  malicious  detoatHW 
diyiduaL  of  any  person,  expressed  either  in  printing  or  writing,  signs  or 

pictures,  and  tending  either  to  blacken  the  memory  ofooe  vIm"^ 
dead,  or  the  reputation  of  one  who  is  alive,  and  to  expose  binijp 
public  hatred,  contempt,  or  ridicule.  1  Haw,  c,  73*  \  !•  ^^^ 
Inst,  b.  3.  c,  3. 
Ironical  defa-  Scandal  which  is  expressed  in  a  scoffing  and  ironical  i°^^*  f 
mation.  as  properly  a  malicious  defamation,  as  that  which  is  **P'*'*y/° 

direct  terms ;  as  where  a  person  proposes  one  to  be  imitsten  '"^^ 
his  courage,  who  is  known  to  be  a  great  statesman,  but  no  soldier ; 
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^-fid  another  to  be  imitated  for  his  learning,  who  is  known  to  be  a 
rreat  general,  but  no  scholar;  and  the  like :  which  kind  of  writing 
^  as  well  understood  to  mean  only  to  upbraid  the  parties  with  the 
vant  of  these  qualities,  as  if  it  had  directly  and  expressly  done  so* 
I  Haw.  c.  73.  $  4. 

And  from  the  same  foundation  it  hath  also  been  resolved,  that  a  Expressing  one 
iefamatory  writing,  expressing  only  one  or  two  letters  of  a  name,  ^^  ^^^  letters 
n  such  a  manner  that,  from  what  goes  before  and  follows  after,  it  ^'^lyof  *  name, 
must  needs  be  understood  to  signify  such  a  particular  person,  in 
ihe  plain,  obvious,  and  natural  construction  of  the  whole,  and 
irould  be  perfect  nonsense  if  restrained  to  any  other  meaning,  is 
as  properly  a  libel  as  if  it  had  expressed  the  whole  name  at  large; 
for  it  brings  the  utmost  contempt  upon  the  law,  to  suffer  its  justice 
lobe  eluded  by  such  trifling  evasions:  and  it  is  a  ridiculous  ab« 
surdity  to  say,  that  a  writing  which  is  understood  by  every  the 
meanest  capacity  cannot  possibly  be  understood  by  a  judge  and 
jury.      1  Haw,  c.  73.  §  4. 

It  matters  not  whether  the  libel  be  true,  or  whether  the  party  Whether  true 
against  whom  it  is  made  be  of  good  or  bad  fame ;  for  in  a  settled  ^^  f*^  »  not 
state  of  government  the  party  grieved  ought  to  complain  for  any  ™f*^j  »** 
injury  done  to  him  in  the  ordinary  course  of  law,  and  not  by  any  cJ^nlL^"*" 
means  to  revenge  himself,  either  by  the  odious  course  of  libelling, 
or  otherwise.     But  this  is  to  be  understood,  when  the  prosecution 
is  by  information  or  indictment:  but  in  an  action  on  the  case, 
which  is  to  repair  the  party  in  damages,  the  defendant  may  justify 
the  truth  of  the  facts,  and  shew  that  the  plaintiff  hath  received  no 
injury.     5  Rep.  V25*  3  Blac.  Com.  126. 

In  some  instances,  however,  even  in  a  criminal  proceeding,  the  In  some  cases 
truth  of  the  libel  is  considered  an  extenuation  of  the  o&nce.  tmth  may  be 
1  Russ.212.  n.(r).  an  alleviation. 

And  the  court  of  King's  Bench  have,  in  general  cases,  laid  it  King's  Bench 
down  as  a  rule  that  they  will  not  grant  an  information  for  a  libel  ^^\  "J?*  S™?* 
on  an  individual,  unless  the  prosecutor  applying  makes  an  affidavit  unlas^the'teuth 
of  the  falsehood  of  the  charge.    Jb.  be  denied. 

But,  in  the  case  of  a  libel  on  a  particular  public  body,  the  court  ^^^  urbere ' 
will  grant  an  information  on  denial  of  the  truth  of  the  charge.  See  the  libel  is  on 
R.  V.  fViliiams,  in/rUy  p.  512.  a  public  bodjr. 

Where  a  writing  inveighs  against  mankind  in  general,  or  against  Oeneml  accus- 
a  particular  order  of  men,  as,  for  instance,  men  of  the  gown,  this  ation  is  not  a 
is  no  libel ;  but  it  must  descend  to  particulars  and  individuals  to  ^^^1* 
make  it  a  libel.   3  Salk.  224*. 

Libels  on  persons  employed  in  a  public  capacity  receive  an  ag-  Libel  on  public 
gravation,  as  they  tend  to  scandalise  the  government,  by  reflecting  men. 
on  those  who  are  entrusted  with  the  administration  of  public 
aSiftirs :  for  they  not  only  endanger  the  public  peace,  as  all  other 
libels  do,by  stirring  up  the  parties  immediately  concerned  to  acts  of 
revenge  ;  but  also  have  a  direct  tendency  to  breed  in  the  people  a 
dislike  of  their  governors,  and  incline  them  to  faction  and  sedition* 
1  Haw.  c.  73.  §  7.    1  Russ,  224. 

Rex  V.  Cohbett,  K.  B.,  E.  1804,  Holt  on  Libel,  114,  115.    The  ^:\-  Cobbett. 
defendant  was  charged  with  publishing  a  libel  upon  the  admini-  R>d*<^l«  w  ob- 
stration  of  the  Irish  government,  and  upon  the  public  conduct  and  ^y'Unmau! 
character  of  the  lord  lieutenant  and  lord  chancellor  of  Ireland* 
Ld.  EUenborough  C.  J.,  in  his  address  to  the  jury,  observed,  "  It 
is  no  new  doctrinei  that  if  a  publication  be  calculated  to  alienate 
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Uie  affections  of  the  people*  by  bringing  the  goyemment  into  du- 
es teem ,  whether  the  expedient  be  by  ridicule  or  obloquy,  the 
{>er8on  so  conducting  himself  is  exposed  to  the  inflictions  of  the 
aw.  It  is  a  crime.  It  has  ever  been  considered  as  a  crime,  whe- 
ther wrapt  in  one  form  or  another.  The  case  of  the  King  t. 
Tutchin,  Holt,  424<.  14  HoweWs  St.  Tru  1095.  5.  C,  decided  in 
the  time  of  Ld.  C.  J.  Holt,  has  removed  all  ambiguity  from  tha 
question ;  and,  although  at  the  period  when  that  case  was  decided 
great  political  contentions  existed,  the  matter  was  not  sgaia 
brought  before  the  judges  of  the  court  by  any  application  for  a 
new  trial.  —  '*  It  has  been  observed,  that  it  is  the  right  of  the 
British  subject  to  exhibit  the  folly  or  imbecility  of  the  members  of 
the  government.  But  we  must  confine  ourselves  within  limits.  If 
in  so  doing  individual  feelings  are  violated,  there  the  line  of  ioter- 
diction  begins,  and  the  offence  becomes  the  subject  of  penal 
visitation."  The  defendant  was  found  guilty,  but  not  called  op 
for  judgment,  bavine  redeemed  himself  by  siving  up  the  author  of 
the  libel,  who  was  immediately  prosecuted  and  convicted.  See 
7  East,  R.  V.  Johnson. 

It  has  been  held,  that  to  impute  to  the  king  that  he  has  taken  an 
erroneous  view  of  the  interests  of  his  dominions,  if  it  be  done 
with  perfect  decency  and  respect,  and  without  any  impatation  of 
bad  motives,  will  not  amount  to  a  libel.  R.  v.  Lambert  andPenji 
2  Campb.  398. ;  and  see  1  Russ.  223. 

Falsely  publishing  that  the  king  is  labouring  under  mental 
derangement  is  a  libel,  as  tending  to  unsettle  the  public  mind  and 
lower  the  respect  due  to  the  king.  R,  v.  Harvey f  2B.SfC.i^ 
cit.  1  Russ.  223. 

Rex  V.  Williams,  £.  3  G.  4.  SB.S^A.  595.  A  rule  nisi  had  been 
obtained  for  filing  a  criminal  information  against  the  defendantfor 
an  alleged  libel  upon  the  clergy  of  the  diocese  of  Durham.  Ihfi 
publication  stated,  that  upon  the  death  of  her  late  majestj,  none 
of  the  bells  in  the  several  churches  at  Durham  were  toUed.  It 
ascribed  this  omission  to  the  clergy,  and  then  proceeded  to  make 
some  very  severe  observations  on  that  body.     The  rule  was 
obtained  upon  affidavits,  stating  the  purchase  of  the  newspaper 
containing  the  libel,  and  that  the  defendant  was  the  proprietor  or 
publisher  of  the  paper.     On  shewing  cause,  it  was  urged  that  the 
court  would  not  grant  a  criminal  information  for  a  public  libel, 
upon  the  application  of  an  unknown  private  prosecutor,  and  without 
any  affidavit  of  the  charge  being  untrue.     Contrit.    The  couit 
have,  in  many  instances,  granted  informations  for  libels  on  a 
number  of  individuals,  without  requiring  any  affidavit  of  the  faltf- 
hood  of  the  charge.     In  Mich.  T.  13  Geo.  2.  1739,  such  an  iofonn- 
ation  was  granted  against  M.  Jenour,  the  printer  of  the  Dsiln 
Advertiser,  for  publishing  a  libel  against  the  airectors  of  the  Sb'' 
India  company ;  and  this  application  was  supported  by  sfidsWOi 
stating  the  purchase  of  the  newspaper,  and  an  ackDOwledgoeot 
by  the  defendant  that  he  had  printed  iu    In  Hil.  T.  28 Geo-^ 
1755,  a  similar  information  was  granted  against  A.  AlderUnh  f^ 
writing  and  publishing  a  libel  on  the  justices  of  the  peace  for  the 
county  of  Suffolk,  in  an  advertisement  respecting  the  expcni'ton? 
of  money  in  the  hands  of  the  county  treasurer.    The  only  afidatit 
in  support  of  the  application  was  that  of  the  printer  of  the  news- 
paper, that  he  had  received  the  advertisement  from  the  def(»daDt 
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for  publicaiioiu  So,  in  Mil.  T,  15  Geo.  3.,  such  an  information  wat  lUx  ▼.  WiU 
granted  against  R.  Holhmay  and  G.  AUatif  for  printing  and  pub*  ^^^^^^ 
lishtog  a  libel  upon  the  justices  of  the  peace  of  the  county  of 
Middlesex^  usually  sitting  by  rotation  in  LUekfUld-itrtHf  in  a 
pamphlet  entitled  the  Rat-trap^  charging  them  with  ignorance 
and  corruption  in  the  execution  of  their  office.  This  rule  was 
granted  upon  an  affidavit,  stating  the  purchase  of  the  pamphlet 
from  one  of  the  defendants,  and  that  the  other  acknowledged 
himsdf  to  be  the  autlior,  and  that  several  gentlemen  named 
usually  sat  by  rotation,  as  justices  at  a  public  office  in  LitchfiM- 
streei.  It  is  clear,  too,  from  Rex  v.  Osbom^  2  Barnard*  188.  16& 
2  Sxmimst,  503.,  that  the  court  will  grant  a  criminal  information  for 
a  libel  reflecting  on  a  public  body.  -*  R.  A. 

Rex  V.  Marsden,  E.  55  G.  3.  ^M.Sf  S.  164.     The  defendant   In  tn  indict- 
was  convicted  at  Essex  LetU  Assizes^  1815,  upon  an  indictment  inentforaHbe], 
for  a  libel.   The  indictment,  which  was  for  a  libel  against  one  W.  5.,  *^,°""{  ^  ^^ 
a  mayor  and  magistrate  of  a  borough  town,  omitted  to  allege  that  je^dant  pub- 
^e  defendant  published  it  *'  of  and  concerning  W.  S."    The  court  \\jt>^  ^  of  and 
of  K.  B.,  on  motion  in  arrest  of  judgment,  held  that  this  was  an  concerning  the 
omissioD,  not  to  be  supplied  by  its  being  alleged  in  the  introduce  particular  per* 
t(xrypaHj  **  that  the  defendant  iniendea  lo  vilify  W,  S.,  he  having  '^^ 
been  mayor  of,  Ac,  and  to  cause  it  to  be  believed  that  as  such 
mayor  he  had  practised  corruption,  and  been  guilty  of  abuses  in 
respect  to  granting  a  licence  to  one  «/•  L.  to  retail  beer,"  &c.,  and 
concluding  **totke  injury  and  disgrace  qfV/,  S.,*'  although  the 
inuendoa  pointed  the  diflerent  parts  of  the  libel  immediately  to 
IF.  S.  ana  to  J.  L^  and  to  the  granting  of  the  licences. 

A  libel  is  either  in  writing,  or  without  writing :  in  writing,  when  May  be  in  writ- 
an  epigram,  rhyme,  or  other  writing,  is  published  to  the  contumely  ing  or  wiUiout. 
of  another,  by  which  his  fame  or  dignity  may  be  prejudiced: 
vinthout  writing,  may  be  by  pictures,  as  to  paint  the  party  in  any 
shameful  and  ignominious  manner;  or  by  signs,  as  to  fix  a  gallows 
or  other  reproachful  and  ignominious  signs  at  a  man's  door. 
5  Rep.  125. 

In  Rex  V.  CobbetU  Ld.  EUenhorou^h  C.  J.  said,  **  no  man  has  a  Turning  a  per- 
fight  to  render  the  person  or  abilities  of  another  ridiculous,  not  son  into  ridu 
only  in  publications ;  but  if  the  peace  and  welfare  of  individuals,  ^^^  ^J  typ« 
or  even  of  society,  be  interrupted,  or  even  exposed  by  types  and  ^'  ^gures. 
figures,  the  act,  by  the  law  ot  England,  is  a  libel.**  Holt  on  Libel, 
114,115. 

Mayor  of  Northampton's  case,  1  Str.  422.  He  sent  Lord  Halifax 
a  licence  to  keep  a  public  house,  which  the  court  said  was  a  libel, 
in  the  case  of  a  person  of  his  quality,  and  they  granted  an  inform- 
ation for  it.  Penonslibelled 

The  offence  is  the  same,  whether  the  person  libelled  be  alive  or  being  dead,  and 
dead*    5  Rep,  125.  contempt 

But  this  must  be  understood  with  some  addition ;  otherwise  it  brought  tbsreby 
might  reach  historians,  who  in  giving  a  history  of  the  time  are  JfP^  *****' 
obliged  to  contrast  the  bad  with  the  good.    Therefore,  in  Rex  v.    ^™^* 
ToSiam,  4  T,  R»  126.,  where  the  defendant  was  convicted  for 
puolishing  a  libel  reflecting  on  the  memory  of  the  late  Earl 
Cotoper,  the  court  arrested  the  judgment;  because  it  was  not 
alleged  in  the  indictment  that  it  was  done  with  a  design  to  bring 
contempt  on  the  family  of  the  deceased,  and  to  stir  up  the  hatred 

xou  III.  I*  L 
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of  the  king's  subjects  against  theoiy  and  to  excite  hn  relations  to 
a  breach  of  the  peace. 

To  this  general  doctrine  of  libel  there  are,  however,  several 
exceptions ;  as  in  the  case  of  a  literary  criticism,  exposing  the 
follies  of  the  work,  and  holding  up  the  author  to  ridicule,  it  will 
not  be  indictable,  provided  it  does  not  exceed  the  bounds  of  fair 
criticism  by  attacking  the  character  of  the  writer  apart  from  his 
publication.     Carr  v.  Hood^  1  Campb.  S55.    1  Rust.  230. 

So,  con6dential  communications  made  bond  Jidt,  and  without 
malice,  to  those  who  are  interested  in  being  made  acquainted  with 
the  real  character  of  the  individual,  will  not  be  deemed  libels. 
1  Russ.  281. 

Nor,  statements,  although  they  may  be  injurious  to  the  cha- 
racter  of  another,  if  they  are  made  bondjidty  with  a  view  of  inves- 
tigating certain  facts,  the  truth  of  which  it  is  important  to  the 
maker  of  such  statements  to  ascertain.     1  Rmu  231,  232. 

Although  it  is  au  aggravated  misdemeanor  to  publish  an  in?ec- 
tive  against  judges  and  juries,  with  a  view  to  bring  into  suspicion 
and  contempt  the  administration  of  justice  in  the  country,  still  it 
is  lawful  with  candour  and  decency  to  discuss  the  merits  of  the 
verdict  of  a  jury,  or  the  decisions  of  a  judge. 

Rexv.  White  and  Hartf  London  sittings  after  E.  T.  48G.S. 
cor.  Grose  J.  —  1  Campb.  359.  This  was  an  information  filed  by 
the  attorney-general  against  the  proprietor  and  printer  of  a  Sun- 
day  newspaper,  called  The  Independent  Whig^  for  a  libel  upon 
Mr.  Justice  Le  Blanc  and  the  jury  before  whom  the  captain  of  a 
merchant  ship  had  been  tried  for  murder  at  the  Old  Bailey. 
Tlie  libel  affirmed  the  prisoner  to  have  been  guilty  of  morderiDg 
one  of  his  crew,  and  in  a  gross  and  abusive  style  censured  the 
judge  and  jury  for  acquitting  him.  It  was  contended  on  the  part 
of  the  defendants,  that  every  one  has  a  right  to  canvass  the  pro- 
ceedings of  courts  of  justice,  and  that  the  article  complained  of 
was  a  fair  exercise  of  that  right.  —  Grose  J.  said,  it  certainly  was 
lawful  with  decency  and  candour  to  discuss  the  propriety  of  the 
verdict  of  a  jury,  or  the  decisions  of  a  judge ;  and  if  the  defend- 
ants should  be  thought  to  have  done  no  more  in  tliis  instance,  thej 
would  be  entitled  to  an  acquittal ;  but,  on  the  contrary,  they  had 
transgressed  the  law,  and  ought  to  be  convicted,  if  the  extracts 
from  the  newspaper  set  out  in  the  information  contained  no  reason- 
ing or  discussion,  but  only  declamation  and  invective,  and  were 
written,  not  with  a  view  to  elucidate  the  truth,  but  to  injure  the 
characters  of  individuals,  and  to  bring  into  hatred  and  contempt 
the  administration  of  justice  in  the  country.  The  defendants 
were  found  guilty  on  this  and  a  similar  information,  and  sentenced 
to  three  years'  imprisonment. 

Rex  v.  Mary  Carlile,  M.  60  G.  3.  3  J3. 4-  A.  167.  It  is  not  /aw- 
ful  to  publish  even  a  correct  account  of  the  proceedings  in  a  court 
of  justice,  if  such  an  account  contain  matter  of  a  scandalous, 
blasphemous,  or  indecent  nature. 

In  an  action  for  a  libel,  which  professed  to  to  a  narrative  of 
proceedings  in  the  insolvent  court,  beginning  **  Shameful  conduct 
of  an  Attorney  f*  and  proceeding  with  the  detail  of  the  speeches, 
examinations,  and  observations  of  the  court ;  defendant  pleaded 
that  the  alleged  libel  was  a  correct  account,  and  a  verdict  was 
found  for  him :  but  the  court  of  K.  B.  afterwards  held,  that  the 
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pleas  were  bad,  the  narrator  not  having  confined  hiroteTf  to  what 
actually  passed  in  court,  but  prefacMl  the  statement  with  the 
words  **  Shameful  conduct^^  Ac*  which  were  a  direct  allegation 
against  the  plaintiff;  and  gave  judgment  for  the  plain  tiff,  notwith- 
5tanding  the  verdict.  LewU  v.  Client,  3  B.  Sf.  A.  702.  See  also 
3  Brod.  Sf  Bing.  297.  S.  C. 

II.  mho  are  puninhabU  for  tr* 

It  is  certain,  that  not  only  he  who  composes  a  libel,  or  procures  Composer,  pr&- 
another  to  compose  it,  but  also  he  who  publishes  or  procures  curer,  tnd  pub- 
another  to  publish  it,  is  in  danger  of  being  punished  for  it ;  and  l'*^>^' 
it  is  said  not  to  be  material,  whether  he  who  disperses  a  libel 
knows  any  thing  of  the  contents  or  effect  of  it  or  not ;  for  nothing 
would  be  more  easy  than  to  publish  the  most  virulent  papers  with 
the  greatest  security,  if  concealing  the  purport  of  them  from  an 
illiterate  publisher  would  make  him  safe  in  dispersing  them. 
1  Haw.  c.  7S.  §  10. 

In  an  information  for  a  libel  in  a  newspaper  against  the  proprietor.   Proprietor  of 
where  it  appeared  that  he  resided  more  than  100  miles  off,  and  a  newspaper 
took  no  part  in  the  conduct  of  the  paper,  and  was  in  an  ill  state  of  /'nW/adff 
health,  still  it  was  held  that  he  was  responsible,  and  he  was  con-  f^*^n"ntt  ^ 
victed ;  Ld.  Tenterden  C.  J.,  saying,  that  he  never  meaned  to  'tboogh  there 
express  that  some  possible  case  might  not  occur  in  which  the  pro-  may  be  a  pot- 
pnetor  might  be  exempt;  but  that,  generally  speaking,  he  is  nblecasein 
responsible.     R.  v.  Gutch  arid  others,  1  M.  Sf  Malk,  4SS.  ^»'*c'>  *»*  " 

Also  it  hath  been  said,  that  if  he  who  hath  either  read  a  libel  ^^^P^- 
himself,  or  hath  heard  it  read  by  another,  do  afterwards  maliciously  ^^^  **      *^ 
read  or  repeat  any  part  of  it  in  the  presence  of  others,  or  lend  or  ^^j^    ' 
shew  it  to  another,  he  is  guilty  of  an  unlawful  publication  of  it. 
1  Haw.  c.  73.  §  10. 

Also  it  hath  been  holden  that  the  copying  of  a  libel  shall  be  a  Copying  t  libel, 
conclusive  evidence  of  the  publication  of  it,  unless  the  party  can 
prove  that  be  delivered  it  to  a  magistrate  to  examine  it.     1  Haw, 
C.73.  §10. 

It  is  no  excuse  to  prove  that  the  libel  was  copied  from  another  No  excuse  from 
work,  shewing,  at  the  same  time,  who  the  author  of  such  other  **«"g  •  <^Py* 
work  was.    Leasts  v.  Walter ,  ^  B,  Sf  A.  605.  cit.  1  Russ.  21 2. 

And  it  hath  been  ruled  that  the  finding  a  libel  on  a  bookseller's  Finding  a  libel 
shelf  is  a  publication  of  it  by  the  bookseller ;  and  that  it  is  no  ex-  ®"  *  ^*^"if 
cuse  to  say  that  the  servant  took  it  into  the  shop  without  the  •«"«'•»"*"• 
roaster's  knowledge ;  for  the  law  presumes  the  master  to  be  ac- 
quainted  with  what  the  servant  does.     Rex  v.  Dodd^    1  Sess. 
Cas.  S3. 

It  seems  to  be  the  better  opinion,  that  he  who  first  writes  a  Writlnff  a  libel 
libel  dictated  by  another  is  thereby  guilty  of  making  it,  and  con-  dictated  by  an- 
sequently  punishable  for  the  bare  writing ;  for  it  was  no  libel  till  ^^^' 
it  was  reduced  to  writing :  for  the  essence  of  a  libel  consisteth 
in  the  writing  of  it ;  if  a  man  speak  such  words,  unless  the  words 
be  put  in  writing,  it  is  not  a  libel.    2  Salk,  419.     1  Haw.  c*  7S. 
§10. 

Also  it  hath  been  resolved,  that  the  sending  of  a  letter  full  of  Sending  a  pre 
provoking  language  to  another,  without  publishing  it,  is  highly  voking  letter, 
punishable,  as  manifestly  tending  to  a  disturbance  of  the  peace. 
1  Haw.  c.73.  §11. 
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Reader  of  a  But  it  hath  been  resolved,  that  he  who. barely  reads  a  libel  in  the 

libel  to  another    presence  of  another,  without  knowine  it  before  to  be  a  libel,  or 

"***ie'*ur'"^  '^  ^^^  '*  ®"^^  proved  to  have  had  a  libel  in  his  custody,  shall  not  in 

respect  of  any  such  act  be  adjudged  the  publisher  of  it.  But  the 
having  in  one's  custody  a  written  copy  of  a  libel,  publicly  known, 
is  an  evidence  of  the  publication  of  it.     1  Hato.  c.  73.  §  13. 

Caricature.  A  person  who,  having  a  copy  of  a  libellous  caricature,  shews  it 

to  another  on  being  requestea  so  to  do,  is  not  thereby  liable  to  an 
action  for  maliciously  publishing  it.  Smith  v.  fVoody  SiU*  after 
H.  T.  53  G.  3.,  3  Campb.  323. 


What  is  the 
punishment. 


May  be  indict- 
ed before  jus- 
tices of  peace. 


Must  be  set 
out  according 
to  tenor. 


Tenor  is  a 
transcript  and 
true  copy. 


Need  not  be 
vi  et  or  mis* 

Libel  ienda  to 
bleach  of  peace. 


Of  ^  power  of 
a  jury  in  cases 
or  libel. 


S2  G.  3.  c.  GO. 


III.  Iiintctmetit,  Ctrtal,  anb  punttfj^mrnt. 

There  seemeth  to  be  no  doubt  but  that  the  offenders  may  be 
condemned  to  pay  such  fine,  and  also  to  suffer  such  corporal 
punishment  as  to  the  court  in  discretion  shall  seem  proper,  ac- 
cording to  the  heinousness  of  the  crime,  and  the  circumstances  o( 
the  offender.     1  Hato.  c.  73.  §  16. 

And  it  hath  been  adjudged  that  libels,  having  a  direct  and  Im- 
mediate tendency  to  a  breach  of  the  peace,  are  indictable  before 
justices  of  the  peace.    2  Haw*  c.  8.  §  38. 

And  in  the  case  of  i2.  v.  Rispal,  1  Biac.  Rep.  368.  Ld.  Mans- 
Jield  C.J.  expressly  said,  that  libels  were  within  the  jurisdiction  of 
a  court  of  quarter  sessions. 

On  an  indictment  setting  forth  the  offence,  according  to  the 
tenor  and  to  the  effect  foUowingj  it  was  agreed  by  the  court,  that 
to  the  effect  Jbllowing  hath  been  naught,  being  vague  and  useless 
words;  for  the  court  must  judge  of  the  worda  themselves:  but 
the  words,  according  to  the  tenor,  do  correct  the  defect ;  for  tbej 
import  the  very  words  themselves ;  for  the  tenor  of  a  thing  is  the 
transcript  and  true  copy  of  it,  to  which  it  maybe  compared:  and 
therefore  of  words  spoken  there  can  be  no  tenor,  because  there  is 
DO  written  original.    2  Salk.  417.  3  Salk.  225. 

It  must  be  proved  to  be  written  or  published  in  the  county  M 
in  the  indictment,  all  matters  of  crime  being  local.  See  the  trial 
of  the  Seven  Bishops,  12  HowelTs  St.  Tri.  183. 315- 

An  information  for  a  libel  need  not  charge  the  offence  to  have 
been  committed  vi  et  armis,  or  allege  that  the  libellous  nuitter  is 
false.    7  r.  72.4. 

The  chief  cause  for  which  the  law  so  severely  punishes  all 
offences  of  this  nature,  is,  the  direct  tendencv  of  them  to  a  hrach 
of  the  public  peace,  by  provoking  the  parties  injured,  and  their 
friends  and  families,  to  acts  of  revenge,  which  it  would  be  m- 
possible  to  restrain  by  the  severest  laws,  were  there  no  redress 
from  public  justice  for  injuries  of  this  kind,  which  of  all  others  are 
most  sensibly  felt. 

A  great  alteration  took  place  a  few  years  ago  in  the  trials  tor 
libels.  It  had  been  held,  in  many  cases,  that  the  facts  of  writiDgi 
printing,  or  publishing,  and  the  truth  of  the  inucndoes  inserted  in 
the  proceedmgs,  were  the  only  matters  to  be  submitted  to  the 
consideration  of  the  jury  ;  but" by  stat.  32  (?.  S.  c.60.  §  U  «(^^' 
reciting  that  doubts  had  arisen  '*  whether  on  the  trial  of  an  indict- 
ment or  information  for  the  making  or  publishing  any  libeli  where 
an  issue  or  issues  are  joined  between  the  king  and  the  defendant  or 
defendants  on  the  plea  of  not  guilty  pleaded,  it  be  cotnpeteot  to 
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the  jury  impanelled  to  try  the  same  to  give  their  verdict  upon  the  ss  G.  3.  c.  eo, 
whole  matter  in  issue ;  it  is  therefore  declared  and  enacted,  that  ^<^y  g>v«  a 
on  every  such  trial  the  jury  sworn  to  try  the  issue  may  give  a  ^^^^  ®n  ^^ 
general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter  put  p^^  j®  ^^^^' 
in  issue  upon  such  indictment  or  information ;  and  shall  not  be 
required  or  directed  by  the  court  or  judge  before  whom  such  in- 
dictment or  information  shall  be  tried,  to  find  the  defendant  or 
defendants  guilty,  merely  on  the  proof  of  the  publication  by  such 
defendant  or  defendants  of  the  paper  charged  to  be  a  libel,  and  of 
the  sense  ascribed  to  the  same  in  such  indictment  or  information.'^ 

§  2.   **  Provided  always,  that,  on  every  such  trial,  the  court  or   Court  may  state 
judge  before  whom  such  indictment  or  information  shall  be  tried ,  tbeir  opinion 
shall,  according  to  their  or  his  discretion,  give  their  or  his  opinion  *®  ****  J"'^' 
and  directions  to  the  jury  on  the  matter  in  issue  between  the  kins 
and  the  defendant  or  defendants,  in  like  manner  as  in  other  crimi- 
nal cases." 

$  3.  '*  Provided  also,  that  nothing  herein  contained  shall  extend  Special  verdict 
or  be  construed  to  extend  to  prevent  the  jury  from  finding  a  spe-  "•>  **«  found; 
ctal  verdict,  in  their  discretion,  as  in  other  criminal  casein.'' 

$  4.  *'  Provided  also,  that  in  case  the  jury  shall  find  the  defend-  or  motion  made 
ant  or  defendants  guilty,  it  shall  and  may  be  lawful  for  the  said  j"  •'restof 
defendant  or  defendants  to  move  in  arrest  of  judgment,  on  such  J"*'^™*"*' 
ground,  and  in  such  manner  as  by  law  he  or  they  might  have  done 
before  the  passing  of  this  act." 

By  38  G.  S.  c.  78.,  for  preventing  the  mischiefs  arising  from  the  ss  G.  3.  r.  78. 
printing  and  publishing  newspapers,  &c.,  it  is  required  that  an   Affidavits  re- 
affidavit  should  be  filed  at  the  stamp  office,  stating  the  names,  qujred  from 
additions,  &c.  of  the  printer,  publisher,  and  two  of  the  proprietors,  {j"!!*'*^"*  ^^' 
which  is  to  be  received  as  conclusive  evidence  of  such  matters ;  pHetors'of  ^"*" 
and  also  so  particularising  the  newspaper  as  to  admit  of  being  newspapers. 
easily  identified.     See  the  stat.  at  full,  tit.  I^rinteta* 

R.  V.  Sir  F.  Burdett,  hart.,  M.  1  G.  4.  4fB.Sf  A.  95.     Inform-   DeUvering  a 
ation  in  the  county  of  Leicester  for  writing  and  publishing  a  libel.   !****'  ««led,  that 
Proof  that  defendant  wrote  it  in  the  county  of  Leiceiter,  and  that  ^""'Jj'^ubluh' 
Bickersteth  delivered  it  to  Brooks  for  publication  in  Middlesex  ed  by  a  third 
unsealed.    Bickersteth  was  not  called  at  the  trial,  nor  was  there  person  in  a  dis- 
any  evidence  of  his  being  in  the  county  of  Leicester^  or  how  the  tant  county,  is  a 
libel  came  to  him ;  the  jurv  were  told,  as  he  had  it  open  they  publication  in 
might  presume  he  receivea  it  open ;  and  as  defendant  wrote  it     '^  county 
in  Leicestershire^  it  might  be  presumed  he  received  it  in  Leicester^  Uver^  ^" 
shire :  the  jurv  found  accordingly  for  the  crown.     On  R.  N.  for 
a  new  trial  and  cause  shewn,  three  judges  (Bayley  J.  dissentiente) 
held  the  direction  justifiable;  and  they  also  held,  that  if  delivery 
open  could  not  be  presumed,  delivery  sealed,  with  a  view  to,  and 
for  the  purpose  of  publication,  was  a  publication ;  and  they  thought 
there  was  sufficient  ground  for  presuming  some  delivery,  whether 
open  or  sealed,  in  Leicestershire.     R.  D. 

If  a  libel  imputes  to  a  man  a  triable  ofience,  proof  of  the  truth  Truth  not  od- 
is  inadmissible ;  for  it  would  be  trying  the  question  behind  a  man's  missible  of  the 
back,  and  creating  a  prejudice  against  him.     Per  totam  curiam.  ^^^^* 

s.a 

A  libel  imputing  murder  to  certain  soldiers.  Evidence  offered 
of  the  truth,  but  rejected:  and  the  court  unanimously  held  that  it 
was  rightly  rejected;  for  the  persons  charged  might  afterwards 
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Intention  to  be 
presumed. 


Judge's  direc- 
tion. 


I^ibel  written 
in  one  county 
published  in 
anotlier. 


Ifa  libel  is 
charged  to  be 
of  and  concern- 
ing the  govern- 
ment of  the 
kingdom, 
though  it  do  not 
in  express  terms 
impute  to  the 
government  any 
of  the  facts  it 
mentions,  the 
court  is  to  judge 
from  its  whole 
tenor  and  im- 
port, under- 
standing it  as 
other  men 
would  under- 
stand it,  whe- 
ther  it  does  not 
mean  to  cast 
that  imput- 
ation. 


Affidavits  in 
mitigation. 


TO  G.  3.  c.  8. 

Court  to  make 
order  for  the 
seizure  of  copies 
of  the  libel  in 
possession  of 
the  persons 
against  whom 
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come  to  be  tried,  and  the  previous  inquiry 'might  prejudice  tbem. 
S.C. 

The  intention  may  be  collected  from  the  libel,  unless  the  mode 
of  publication  or  otner  circumstances  explain  it.     S.  C 

The  publisher  must  be  presumed  to  intend  what  the  publicstioo 
is  likely  to  produce.     S.  C. 

So  that,  if  it  is  likely  to  excite  sedition,  he  must  be  presnined  to 
intend  that  it  should.     S.  C. 

The  judge  may  tell  the  jury  that  they  are  to  take  the  law  fron 
him,  unless  they  are  satisfied  he  is  wrong.     S.  C. 

If  a  man  writes  a  libel  in  the  county  of  £r.,  with  intent  to  publidb 
it  in  the  county  of  Af.,  and  publishes  it  accordingly  in  M^newsf 
be  indicted  in  L.  or  in  M.     S.  C. 

Defendant  wrote  a  libel  in  Leicestershire  with  intent  to  poblkfa 
it  in  Middlesex^  and  published  it  in  Middlesex  accordingly,  h* 
formation  in  Leicestershire:  and  on  question,  whether  theinforoh 
ation  in  Leicestershire  was  right,  three  judges  (Bayley  J.  dManiel 
held  it  was.    S.  C. 

S.  C.  //.  1  &  2  G.  4.,  ^B.  SfA.su.  The  information  sUted  tb^ 
the  defendant,  intending  to  excite  hatred  against  the  gOTenuneiK 
of  this  realm,  and  to  cause  it  to  be  believed  that  divers  subject 
had  been  inhumanly  killed  by  certain  troops  of  the  king,  pobiM 
a  libel  of  and  concerning  the  government  of  this  realm,  and  of  ini 
concerning  the  said  troops.   The  libel  stated,  that  he  saw  widi 
astonishment  in  the  newspapers  the  accounts  of  a  transaction  at 
Manchester,  and  alleged  that  unarmed  and  unresisting  men  M 
been  inhumanly  cut  do^n  by  the  dragoons  (meaning  the  5si<i 
troops),  and  then  commented  strongly  upon  this  being  the  use  of 
a  standing  army,  and  called  upon  the  people  to  demand  justice, 
&c. :  it  did  not  in  terms  say,  that  the  dragoons  acted  uoder  tbe 
authority  or  order  of  government ;  and,  after  conviction,  motion  io 
arrest  of  judgment,  on  the  ground  that  it  did  notsuffidenti/sp' 
pear  that  it  was  written  of  and  concerning  the  government,  nor  of 
and  concerning  what  troops  it  was  written ;  but  the  coart  held  it 
was  obvious,  from  its  whole  tenor  and  import,  that  it  meant  to  ^ 
imputation  upon  the  government ;  that  it  was  a  libel  to  impi^ 
crime  to  any  of  the  king's  troops,  though  it  did  not  define  vial 
troops  in  particular  were  referred  to;  and  that  the  inoendoofti^ 
^*  said  troops"  meant  the  undefined  part  of  those  troops ,*tiMi 
sentence  was  passed. 

The  libel,  purporting  to  be  founded  on  certain  newsp^i^' 
ports,  charged  certain  troops  with  acts  of  murder ;  aAer  conWcuoo, 
affidavits  were  allowed  to  be  received,  shewing  that  the  newspap(ij| 
did  in  fact  contain  those  reports ;  but  affidavits  alleging  tbe  irutfa 
of  such  reports  were  rejected,  as  being  calculated  to  prejudice 
any  future  trial  for  such  murders.  S.  C.  ^  B.  Sf  A*  3H'  ^^ 
1  Rfiss.  246. 

By  Stat.  60  G.  3.  c.  8.  $  1 .,  after  reciting  that  whereas  it  is  ex- 
pedient to  make  more  effiectual  provision  for  the  panishmeot  o 
blasphemous  and  seditious  libels ;  it  is  enacted,  ^'  That  from  »^ 
after  the  passing  of  this  act,  [30th  December^  1819,]  in  every  esse 
in  which  any  verdict  or  judgment  by  default  shidl  be  had  sigis^^l 
person  for  composing,  pnnting,  or  publishing  any  blsip^"*'^ 
libel,  or  any  seditious  libel,  tending  to  bring  into  hatred  or  contetojf^ 
the  person  of  H.  M.,  his  heirs  and  successors,  or  the  regent,  or  tw 
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^overnznent  and  constitution  of  the  U.  K.  as  bv  lavir  established,  or  60  G.  s.  c.  8. 
;M*ther  house  of  parliament,  or  to  excite  H.  M.  s  subjects  to  attempt    ' 
he  alteration  of  any  matter  in  church  or  state  as  by  law  established,  l^^^^^|!'Ii 
>therwise  than  by  lawful  means*  it  shall  be  lawful  for  the  judge,  or  4*^*^*°      * 
he  court  before  whom  or  in  which  such  verdict  shall  have  been 
;iven,  or  the  court  in  which  such  judgment  by  default  shall  be 
lad,  to  make  an  order  for  the  seizure  and  carrvmg  away  and  de- 
:aioing  in  safe  custody,  in  such  manner  as  shall  be  directed  in  such 
>rder,  all  copies  of  the  libel  which  shall  be  in  the  possession  of  the 
;>erson  against  whom  such  verdict  or  judgment  shall  have  been 
iiad,  or  in  the  possession  of  any  other  person  named  in  the  order 
fur  his  use ;  evidence  upon  oath  having  been  previously  given,  to 
the  satisfaction  of  such  court  or  judge,  that  a  copy  or  copies  of 
the  said  libel  is  or  are  in  the  possession  of  such  other  person,  for 
the  use  of  the  person  against  whom  such  verdict  or  judgment  shall 
have  been  had  as  aforesaid ;  and  in  every  such  case  it  shall  be 
lawful  for  any  justice  of  the  peace,  or  for  any  constable  or  other 
peace  officer  acting  under  any  such  order,  or  for  any  person  or  per- 
sons acting  with  or  in  aid  of  any  such  justice  of  the  peace,  constable, 
or  other  peace  officer,  to  search  for  any  copies  of  such  libel  in  any 
house,  building,  or  other  place  whatsoever  belonging  to  the  person 
against  whom  any  such  verdict  or  judgment  shall  have  been  had,  or 
to  any  other  person  so  named,  in  whose  possession  any  copies  of  any 
such  libel,  belonging  to  the  person  against  whom  any  such  verdict 
or  judgment  BbsTl]  have  been  had,  shall  be;  and  in  case  admission 
shall  be  refused  or  not  obtained  within  a  reasonable  time  after  it 
s\ui\l  have  been  £rst  demanded,  to  enter  by  force  by  day  into  any 
such  hou^e,  building,  or  place  whatsoever,  and  to  carry  away  all 
copies  of  the  libel  there  found,  and  to  detain  the  same  m  safe  cus- 
tody until  the  same  shall  be  restored  under  the  provisions  of  this 
act,  or  disposed  of  according  to  any  further  order  made  in  relation 
thereto." 

§2.  enacts,  **  That  if  in  any  such  case  as  aforesaid  judgment  Copies  of  libels 
shall  be  arrested,  or  if,  after  judgment  shall  have  been  entered,  the  ^  •®**^  *®  ^ 
same  shall  be  reversed  upon  any  writ  of  error,  all  copies  so  seized  ]J[?^ent  for 
ihali  be  forthwith  returned  to  the  person  or  persons  from  whom  def^Ant  • 
the  same  shall  have  been  so  taken  as  aforesaid,  free  of  all  charge  otherwise  to  be 
^<1  expense,  and  without  the  payment  of  any  fees  whatever  ;  and  disposed  of  as 
in  e?ery  case  in  which  final  judgment  shall  be  entered  upon  the  ^"'^  ***■*' 
'erdict  so  found  against  the  person  or  persons  charged  with  having  *'*^*' 
composed,  printed,   or  published  such  libel,  then  all  copies  so 
seized  shall  be  disposed  of  as  the  court  in  which  such  judgment 
shall  be  given  shan  order  and  direct." 

§  3.  provides,  *'  That  in  Scotland^  in  every  case  in  which  any   Court  of  justi- 
person    or  persons  shall  be  found  guilty   before  the   court   of  "*fy »"  Scot- 
Jtisticiary,  of  composing,  printing,  or  publishing  any  blasphemous  orfe/Jo™jJj-*, 
w seditious  libel,  or  where  sentence  of  fugitation  shall  have  been  ^ig^copiwof " 
pronounced  against  any  person  or  persons,  in  consequence  of  their  libels,  &c. 
Idling  to  appear  to  answer  to  any  indictment  charging  them  with 
Wmg  composed,  printed,  or  published  any  such  libel,  then  and 
>n  either  of  such  cases,  it  shall  and  may  be  lawful  for  the  said 
^^^H  to  make  an  order  for  the  seizure,  carrying  away,  and  detain- 
^H^  safe  custody  all  copies  of  the  libel  in  the  possession  of  any 
*^C(i  peru>n  or  persons^  or  in  the  possession  of  any  other  person  or 
Pultons  named  in  such  order,  for  his  or  their  use,  evidence  upon 
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60  G.  S.  c  8. 


Punishment  of 
penons  con- 
victed of  second 
offence. 


Banishment. 
This  enactment 
now  repealed., 
see  p.  522. 


Persons  not  de- 
parting within 
thirty  days  after 
sentence  of 
banishment 
may  be  con- 
▼eyed  out  of 
H.  M/sdomi- 
oions. 

Persons  banish- 
ed found  at 
large  within 
H.  M.*s  domi- 
nions to  suffer 
transportation. 
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oath  baviiig  been  previously  ^ven,  to  the  satisfaction  orBuchcoait 
or  judge,  that  a  copy  or  copies  of  the  said  libel  is  or  are  in  ibe 
possession  of  such  other  person  for  the  use  of  the  person  against 
whom  such  verdict  or  judgment  shall  have  been  had  as  aforesaid; 
and  every  such  order  so  made  shall  and  may  be  carried  into  effect, 
in  such  and  the  same  manner  as  any  order  made  by  the  court  of 
justiciary,  or  any  circuit  court  of  justiciary,  may  be  carried  into 
effect  according  to  the  law  and  practice  of  Scotland:  Provided 
always,  that  in  the  event  of  any  person  or  persons  being  reponed 
against  any  such  sentence  of  fugitadon,  and  being  thereafter 
acquitted,  all  copies  so  seized  shall  be  forthwith  returned  to  the 
person  or  persons  from  whom  the  same  shall  have  been  so  takeoas 
aforesaid ;  and  in  all  other  cases,  the  copies  so  seized  shall  be  dis- 
posed of  in  such  manner  as  the  said  court  may  directi" 

§  if'  enacts,  "  That  if  any  person  shall,  after  the  passing  of  (his 
act,  be  legally  convicted  of  having,  after  the  passing  of  this  act, 
composed,  printed,  or  published  any  blasphemous  libel,  oraoj 
such  seditious  libel  as  aforesaid,  and  shall,  after  being  so  convicted, 
offend  a  second  time,  and  be  thereof  legally  convicted  before  any 
commission  of  oyer  and  terminer  or  gaol  delivery,  or  in  H.  M/s 
court  of  K.  B^  such  person  may,  on  such  second  conviction,  be 
adjudged,  at  the  discretion  of  the  court,  either  to  suffer  such  pun- 
ishment as  may  now  by  law  be  inflicted  in  cases  of  high  nusde* 
meanors,  or  to  be  banished  from  the  U.  K.  and  all  other  parts  of 
H.  M.'s  dominions,  for  such  term  of  years  as  the  court  in  whicft 
such  conviction  shall  take  place  shall  order." 

§  5.  enacts,  ''  That  in  case  any  person  so  sentenced  snd  or* 
dered  to  be  banished  as  aforesaid,  shall  not  depart  from  this  U.  K. 
within  thirty  days  after  the  pronouncing  of  such  sentence  aiui 
order  as  aforesaid,  for  the  purpose  of  going  into  such  banisbmest 
as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  H.  M.  to  con- 
vey such  person  to  such  parts  out  of  the  dominions  of  his  s^ 
majesty,  as  H.  M.,  by  and  with  the  advice  of  his  privy  council, 
shall  direct." 

§6.  enacts,  "  That  if  any  offender  who  shall  be  so  ordered  bj 
any  such  court  as  aforesaid  to  be  banished  in  manner  aforesaid 
shall,  after  the  end  of  forty  days  from  the  time  such  sentence  and 
order  hath  been  pronounced,  be  at  large  within  any  part  of  the 
U.  K.  or  any  other  part  of  H.  M.'s  dominions,  without  some  lav* 
ful  cause,  before  the  expiration  of  the  term  for  v»hich  such  of- 
fender  shall  have  been  so  ordered  to  be  banished  as  aforesui 
every  such  offender  being  so  at  large  as  aforesaid,  being  tbereor 
lawfully  convicted,  shall  be  transported  to  such  place  as  sbaU 
be  appointed  by  H.  M.,  for  any  term  not  excedling  fourth 
years;  and  such  offender  may  be  tried,  either  before  any  justices 
of  assize,  oyer  and  terminer,  great  sessions,  or  gaol  dehveiy)  j^i^ 
the  county,  city,  liberty,  borough,  or  place  where  such  oSmff 
shall  be  apprehended  and  taken,  or  where  he  or  she  was  sentenced 
to  banishment ;  and  the  clerk  of  assize,  clerk  of  the  peace,  or 
other  clerk  or  officer  of  the  court,  having  the  custody  of  the  re- 
cords where  such  order  of  banishment  shall  have  been  niade,^') 
when  thereunto  required  on  H.  M.'s  behalf,  make  oatapdfff^^ 
certificate  in  writing,  signed  by  him,  containing  the  effect  and 
substance  only  (omitting  the  formal  part)  of  every  indictment  and 
conviction  of  such  offender,  and  of  the  order  for  his  or  her  to'*' 
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nent,  to  the  justices  of  assize,  oyer  and  terminer,  great  sessions,  eo  G.  3.  c.  8. 
3r  gaol  delivery,  where  such  offender  shall  be  indicted,  for  which 
certificate  6sm  Sd*  and  no  more  shall  be  paid,  and  which  certificate 
^all  be  sufficient  proof  of  the  conviction  and  order  for  banishment 
sf  any  such  offender." 

§  7.  enacts,  «•  That  the  clerk  of  assize,  clerk  of  the  peace,  or  Certificate  to  be 
other  clerk  or  officer  of  the   court  having  the  custody  of  the  given  of  conTic- 
records  where  any  offender  shall  have  been  convicted  of  having  tion  of  former 
composed,  printed,  or  published  any  blasphemous  or  seditious  ^^^^ 
iibel,  shall,  upon  request  of  the  prosecutor  on  H.  M/s  behalf, 
make  out  and  give  a  certificate  in  writing,,  signed  by  him,  con- 
tsioing  the  effect  and  substance  only  (omitting  the  formal  part)  of 
every  indictment  and  conviction  of  such  offender  to  the  justices  of 
assize,  oyer  and  terminer,  great  sessions,  or  gaol  delivery,  where 
such  offender  or  offenders  shall  be  indicted  for  any  second  offence 
of  composing,  printing,  or  publishing  any  blasphemous  or  seditious 
libel ;  for  which  certificate  6«.  8(/.  and  no  more  shall  be  paid,  and 
which  certificate  shall  be  sufficient  proof  of  the  conviction  of  such 
offender." 

§  8.  enacts,  <*  That  any  action  and  suit  which  shall  be  brought  Limitation  of 
or  commenced  against  any  justice  or  justices  of  the  peace,  con-  actions, 
stable,  peace  officer,  or  other  person  or  persons,  within  that  part 
of  G.  B,  called   England^  or  in  Ireland^  for  any  thing  done  or 
acted  in  pursuance  of  this  act,  shall  be  commenced  within  six 
calendar  months  next  after  the  fact  committed,  and  not  after- 
wards ;  and  the  venue  in  every  such  action  or  suit  shall  be  laid 
in  the  proper  county  where  the  fact  was  committed,  and  not 
elsewhere ;  and  the  defendant  or  defendants  in  every  such  action  General  isaue 
or  suit  may  plead  the  general  issue,  and  give  this  act  and  the  may  be  pleaded, 
special  matter  in  evidence  at  any  trial  to  be  had  thereupon ;  and 
if  such  action  or  suit  shall  be  brought  or  commenced  after  the 
time  limited  for  bringing  the  same,  or  the  venue  shall  be  laid  in 
any  other  place  than  as  aforesaid,  then  the  jury  shall  find  a  verdict 
for  the  defendant  or  defendants ;  and  in  such  case,  or  if  the  jury 
shall  find  a  verdict  for  the  defendant  or  defendants  upon  the  ** 

merits,  or  if  the  plaintiff  or  plaintiffs  shall  become  nonsuit,  or  dis- 
continue his,  her,  or  their  actions  after  appearance,  or  if,  upon 
demurrer,  judgment  shall  be  given  against  tne  plaintiff  or  plaintiffi, 
tbe  defendant  or  defendants  shall  have  double  costs,  which  he  or  Double  costs, 
tb^  shall  and  may  recover  in  such  and  the  same  manner  as  any 
defendant  can  by  law  in  other  cases." 

$  9.  enacts,  <*  That  every  action  and  suit  which  shall  be  Limitation  of 
brought  or  commenced  against  any  person  or  persons  in  Scotland^  actions,  &e.  in 
for  any  thing  done  or  acted  in  pursuance  o^  this  act,  shall  in  like  Scotland. 
iDanner  be  commenced  within  six  calendar  months  afler  the  fact 
committed,  and  not  afterwards,  and  shall  be  brought  in  the  court 
obsession  in  Scotland ;  and  the  defender  or  defenders  may  plead 
(nat  the  matter  complained  of  was  done  in  pursuance  of  this  act, 
and  may  give  this  act  and  the  special  matter  in  evidence ;  and  if 
<acb  action  or  suit  shall  be  brought  or  commenced  after  the  time 
Hmited  for  bringing  the  same,  then  the  same  shall  be  dismissed  ; 
^^  m  such  case,  or  if  the  defender  or  defenders  shall  be  assoil- 
^led,  or  the  pursuer  or  pursuers  shall  suffer  the  action  or  suit  to 
f^l  asleep,  or  a  decision  shall  be  pronounced  against  the  pursuer 
^^  pursuers  upon  the  relevancy,  the  defender  or  defenders  shall 
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60  G.  S.  c.  9. 
Double  cosu. 

Not  to  alter  the 
law  of  Scotland 
in  respect  to 
punishment  for 
Ubek. 

No  person  to 
print  or  publish 
newspapers, 
&c.  or  pamph- 
lets, without 
entering  into 
reo^gnisance, 
or  giving  bond 
for  securing 
fines  upon  con- 
▼iction  for 
libels. 


1  W.  4.  c.  73. 


Punishment 
of  banishment 
repealed. 


Amount  of 
bonds  to  be 
given  by  per- 
sons publishing 
newspapers, 
&C.  under 
60  O.  3.  c.  9* 
increased. 
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have  double  costs,  which  he  or  thev  shall  and  maj  receive  id  mck 
and  the  same  manner  as  any  defender  can  by  law  recover  com  or 
expences  in  other  cases.** 

§  10.  provides,  "  That  nothing  in  this  act  contained  ihaUbe 
held  or  considered  as  in  any  respect  altering  the  law  or  practice 
of  Scotland  regarding  the  punishment  of  persons  convicted  of 
composing,  printing,  publishing,  or  circulating  any  blasphemouior 
seditious  libel." 

By  60  G.  3.  c.  9.  §  8.,  *'  No  person  shall  print  or  publisbfor  laU 
any  newspaper,  or  any  pamphlet  or  other  paper  contaioiog  aoj 
public  news,  intelligence,  or  occurrences,  or  any  remarki  or 
observations  thereon,  or  upon  any  matter  in  church  or  state,  wfaicfa 
shall  not  exceed  two  sheets,  or  which  shall  be  published  for  talc 
at  a  less  price  than  6J.,  until  he  or  she  shall  nave  entered  into 
a  recognizance  before  a  baron  of  the  Exchequer  inEnglaMd,  Sad- 
land,  or  Ireland  respectively,  as  the  case  may  be,  if  such  newspaper 
or  pamphlet,  or  other  paper  aforesaid,  shall  be  printed  ia  Loudoa 
or  Westminster^  or  in  Edinburgh  or  Dublin^  or  shall  have  execute! 
in  the  presence  of,  and  delivered  to,  some  justice  of  the  peace  for 
the  county,  city,  or  place  where  sudi  newspaper,  pamphlet,  or 
other  paper  shall  be  printed,  if  printed  elsewhere,  a  bond  to  his 
majesty,  his  heirs  and  successors,  together  with  two  or  three  suf- 
ficient sureties,  to  the  satisfaction  of  the  baron  of  the  Exchequer 
taking  such  recognizance,  or  of  the  justice  of  the  peace  taking  sudi 
bond,  every  person  printing  or  publishing  any  such  newspaper,  or 
pamphlet,  or  paper  afores^aid,  m  the  sum  of  300^,  if  sucbnevt- 
paper,  pamphlet,  or  paper  shall  be  printed  in  London,  or  within 
twenty  miles  thereof,  and  in  the  sum  of  200^.,  if  such  newspaper, 
pamphlet,  or  paper  shall  be  printed  elsewhere  in  the  united 
kingdom,  and  his  or  her  sureties  in  a  like  sum  in  the  whole,  coo- 
ditioned  that  such  printer  or  publisher  shall  pay  to  bis  majestj, 
his  heirs  and  successors,  every  such  fine  or  penalty  as  maj  at 
any  time  be  imposed  upon  or  adjudged  against  him  or  her,  bf 
reason  of  any  conviction  for  printing  or  publishing  any  blaspbe- 
mous  or  seditious  libel,  at  any  time  after  the  entering  into  tud 
recognizance,  or  executins  such  bond;  and  that  every  person 
who  shall  print  or  first  publish  any  such  newspaper,  pamphiet,  of 
other  paper,  without  having  entered  into  such  recognizance,  or 
executed  and  delivered  such  bond  with  such  sureties  as  aforesaii 
shall,  for  every  such  offence,  forfeit  the  sum  of  20^" 

By  1  W,^,  C.7S.  §  1.,  reciting  certain  enactments  of  60&^ 
c,  8.,  whereby  persons  convicted  a  second  time  of  having  pub* 
lished,  &c.  any  blasphemous  or  seditious  libel  are  rendered  hi^ 
to  the  sentence  of  banishment,  it  is  enacted,  '*  That  so  much  aod 
such  parts  of  the  said  act  as  relate  to  the  sentence  of  banisb* 
ment  for  the  second  offence  be  and  the  same  are  hereby  vbo^J 
repealed/' 

By  §2.,  reciting  certain  provisions  made  by  60  G.5.  c9.  '^forpr^ 
venting  any  person  from  publishing  any  newspaper  or  pampblety  or 
other  paper  of  the  description  therein  mentioned,  without  first  ester- 
ing  into  a  recognizance  or  giving a4>ond,  withsureties,  in  manneraod 
to  the  amount  therein  specified, '  it  is  enacted,  "that  the  amoont  oT 
such  recognizances  and  bonds,  in  all  cases  whenever  it  shall  be 
hereafter  necessary,  according  to  the  provisions  of  thesaidacttto 
enter  into  any  new  recognizance  or  bond>  shall  be  extended  to  tbe 
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sum  of  400/.  for  the  principal^  and  the  like  sum  for  the  surctiesi  1  W.  4.  c.  73. 
ia  aoj  such  new  recognizances^  and  to  the  sum  of  3001.  for  the 
principal,  and  the  like  sum  for  the  sureties,  in  any  such  new  bond ; 
and  that  the  conditions  of  such  new  recognizances  and  bonds  re-  * 
spectively  shall  extend  to  secure  the  payment  of  damages  and 
costs  to  be  recovered  in  actions  for  libels  published  in  such  news- 
papers, pamphlets,  or  other  papers,  as  well  as  to  secure  the  pay. 
ment  of  fines  to  his  majesty  upon  such  convictions  as  aforesaid ; 
sod  that  all  the  clauses  and  provisions  in  the  said  last-mentioned 
set  contained,  relating  to  the  recognizances  and  bonds  therein 
mentioned,  shall  be  applicable  and  extend  to  such  new  recog- 
nizances and  bonds  as  are  herein  directed  to  be  taken  and  made." 

§3.  *'And  belt  further  enacted,  that  if  any  plaintiff,  in  any  Damages  due 
action  for  hbel  against  any  editor,  conductor,  or  proprietor  of  such  to  auy  plaintiff 
newspaper,  pamphlet,  or  other  paper  as  aforesaid,  shall  make  it  JP  *"7  action 
appear  by  affidavit  to  his  majesty's  court  of  Exchequer  that  he  is  fa^^ec^wS 
entitled  to  have  execution  against  the  defendant  upon  any  judg*  „p^  ^^^ 
ment  in  such  action,  but  that  he  has  not  been  able  to  procure  bond. 
satisfaction  by  writ  of  execution  acainst  the  goods  and  chattels  of 
such  defendant,  it  shall  be  lawful  tor  the  said  court,  for  the  benefit 
of  such  plaintiff,  to  order  and  direct  such  proceedings  to  be  had 
and  taken  upon  such  recognizances  or  bonds  respectively  as 
would  be  taken  to  obtain  any  fines  or  penalties  due  to  his  majesty 
secured  by  such  recognizance  and  bond :  Provided  always,  that 
the  expence  of  such  proceedings  shall  be  exclusively  borne  by 
such  plaintiff  as  aforesaid." 

IV.  potoer  of  |u0ttrr0  of  tge  l^eace^ 

On  a  case  officially  referred  to  the  attorney  and  solicitor  eeneral,  Wamuit  to  ap. 
bj  the  secretary  of  state  for  the  home  department,  in  the  year  pr^end  for 
1817,  the  following  opinion  was  promulgated  by  authority : —  ^^ 

"  We  are  of  opinion  that  a  warrant  mav  be  issued  to  apprehend  8e«  Haniard*a 
a  party  charged  on  oath  for  publishing  a  libel,  either  by  the  secre-  S^lllj!?*"**^ 
lary  of  state,  a  judge,  or  a  justice  of  the  peace.  voLxShtI. 

"  With  respect  to  the  secretary  of  state  in  the  case  of  Eniick  p.  449,  /„\ 
V.  Carrington^  as  reported  by  Mt,  Hargrove,  though  the  court  g^  ,|^ 
were  of  opinion  the  warrants  which  were  then  the  subject  of  dis-   19  HoweU*s 
cussion  were  illegal,  yet  Ld.  Camden  declared,  and  in  which  he  Bl  Tri.  1089« 
stated  the  other  judges  agreed  with  him,  that  they  were  bound 
to  adhere  to  the  determination  of  The  Queen  v.  Derby ,  and  The  Fort.  I40. 
King  V.  Earbury,  in  both  of  which  cases  it  had  been  holden,  that  Fort.  57. 
it  was  competent  to  the  secretary  of  state  to  issue  a  warrant  for  ®  Mod.  177. 
^e  apprehension  of  a  person  charged  with  a  scandalous  and  sedi- 
tioQs  libel,  and  that  tney,  the  judges,  had  no  right  to  overturn 
those  decisions. 

**  With  respect  to  the  power  of  a  judge  to  issue  such  warrant,  it  That  dcTend- 
appears  to  us  that,  at  all  events,  under  the  statute  of  48  G.  S.  c.  S8.,  ?"*  ""^  ^ 
a  Judge  has  such  power,  upon  an  affidavit  being  made  in  pursuance  {|jj^j  ***  "^^  ^^ 
of  that  act.     A  judge  would  probably  expect  that  it  should  ap« 
P^  to  be  the  intention  of  the  attorney-general  to  file  an  inform- 
^\^  against  the  person  charged. 

"With  respect  to  a  justice  of  the  peace,  the  decision  of  th<^ 
court  of  Common  Pleas,  in  the  case  of  Mr.  Wilkes%  libels,  on 

^ouQU  to  this,  —  that  libel  is  not  such  an  actual  breach  of  f 
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peace,  as  to  deprive  a  member  of  parliament  of  bis  privilege  of 
parliament,  or  to  warrant  tbe  demanding  sureties  of  tbe  peace  from 
the  defendant ;  but  there  is  no  decision  or  opinion  that  a  justice  of 
the  peace  might  not  apprehend  any  person  not  so  privileged,  and 
demand  bail  to  be  given  to  answer  the  charge.  It  has  certainiy 
been  the  opinion  of  one  of  our  most  learned  predecessors,  that 
such  warrants  may  be  issued  and  acted  upon  by  justices  of  tbe 
peace,  as  appears  by  the  cases  of  Thomas  Spence  and  Alexander 
Hogg,  in  the  year  1801.  We  agree  in  that  opinion,  and  therefore 
think  that  a  justice  of  the  peace  may  issue  a  warrant  to  apprehend 
a  person  charged  by  information  on  oath  with  the  publication  of 
a  scandalous  and  seditious  libel,  and  to  compel  him  to  give  bail  to 
answer  such  charge. 

"  Lincoln's  Inn,  **  W.  Garrow. 

"  Feb.  24th,  1817.  «*  S.  Shepherd." 

In  dom.  Proc,         This  Opinion  was  fully  discussed  in  the  House  of  Lords  on  the 
Opinions.  12th  Mat/,  1817,  when  the  Lord  Chancellor  (Eldon)  and  Lord 

Ellenhoroughj  C.  J.  of  the  K.  B.,  delivered  their  opinions  that 
justices  of  the  peace  had  power  to  hold  to  bail  in  cases  of  libel; 
and  in  Butt  v.  Conant  (a)  1  Brad,  Sf  Bing.  548.,  it  was  expressly 
decided,  after  much  consideration,  and  a  view  of  all^the  adjudged 
cases  and  authorities,  that  a  justice  of  the  peace  has  autboritj 
Arrest  for  libel  to  issue  his  warrant  for  the  arrest  of  a  party  charged  with  having 
held  legal.  published  a  libel ;  and  upon  the  neglect  of  the  party  so  arrested 

to  find  sureties,  may  commit  him  to  prison,  there  to  remain  till  be 
be  delivered  by  due  course  of  law.     See  also  4  Blac.  Com.  150. 

The  publishers  and  distributors  of  impious  and  seditious  libels 

may  be  instantly  taken  up  and  held  to  bail.     It  is  not  necesss^ 

to  stand  by  and  see  the  mischief  spreading,  without  attempting  to 

Ace.  interrupt  its  progress  :  it  would  be  a  reproach  to  the  laws  of  tbe 

country  if  it  were  so,  and  if  the  magistrates  might  not  arrest  tbe 
torch  m  the  incendiary's  hand,  before  it  has  actually  set  fire  to 
the  building.  Per  Leicester  J.  in  his  charge  to  the  grand  jury  ei 
Carnarvon  Sum.  Ass.  1819. 

Indictment  for  a  Seditious  Libel. 

'T^HE  jurors  for  our  lord  the  king  upon  their  oath  present,  Tioi 
A.  O.  late  of  —  in  the  county  of  -^— ^— -  gentleman, 
not  having  God  before  his  eyes,  but  moved  by  the  instigation  qf^^ 
devil f  andjalsely  and  maliciously  contriving  and  intending  to  bring 
our  said  lord  the  king  into  hatred  and  infamy  amongst  his  stibjeds, 
and  to  move  sedition  amongst  the  subjecis  of  our  said  lord  the  Idni, 
did  on  the  ■  day  of ,  tit  the year  of  it 

(a)  The  warrant,  in  this  case,  dated  6th  March  1817,  at  the  public  oBee9» 
tlreet,  was  directed,  "  To  all  constables  and  others  H.  M.*s  officers  ofthtpttee, 
wliom  it  may  concern,**  commanding  them  to  take  and  bring  liefore  the  defewhnt 
or  some  other  of  II.  M.*s  justices  of  the  peace  the  body  of  the  plaiotiC  "^ 
answer  all  such  matters  or  things  as,  on  H.  M.'s  behalf,  shall  on  oetfa  be  ol^ected 
against  him,  for  that  he  on  tbe  5th  March  instant  did  publish  and  cause  lobe  pab- 
lished  a  certain  wicked,  scandalous,  and  malicious  Ubel,  imputing  the  crime  of 
robbery  to  Edward  Lord  EUenbarough  Lord  C  J.  of  H.  M.'s  couit  off'  ^* 
and  another  wicked,  scandalous,  and  malicions  libel,  imputing  to  BobinUtvy 
Lord  Castlcreagh,  that  he  had  stated  a  gross  falsehood  to  the  House  of  Onnxms, 
to  answer  his  own  purposes ;  and  to  the  said  Edtvard  Lord  EUenAorougk  tha*  •* 
liad  unjustly  convicted  tiie  plaintiff,  to  make  money  of  liim,  agiiast  the  peace,"  ftc* 
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reign  of  ■,  toiM  /brcc  an^f  amr^,  at  -^— ^—  aforesaid  in 

the  county  aforetaid^  fatsdj^i  seditiously ^  and  maliciously  torite  and 
publish^  ana  cause  to  be  toritten  and  published^  a  certain  Jalsct  sedi- 

tioust  and  scandalous  libelf  intitled .     In  which  said  libel 

are  contained^  among  other  things^  divers  falser  seditious^  scandalous^ 
and  maliciaus  maiterSf  aceoraing  to  the  tenor  foUotoing^  to  toit, 
>  And  in  another  part  of  the  same  libel  are  contained 
divers  other  false^  seditious^  scandalous^  and  malicious  matters^  ac- 
cording to  the  tenor  JoUaming  ,  to  the  evil  example  ojf  all 
others  in  the  like  case  offending^  and  against  the  peace  of  our  said 
lord  the  Icings  his  craam  and  dignity^ 


[39&40G.3.  c. 94.  —  9 G. 4.  c. 40.] 

THE  general  law  respecting  lunatics  will  be  found  in  another 
part  of  this  work ;  the  subject  will  no  further  be  treated  of 
liere  than  as  it  is  connected  with  crime. 
Non  compos  mentis  is  oi  four  kinds :  —  jV^  compos  of 

First,  laiots  ;  who  are  of  non  sane  memory  from  their  nativity,  four  kinds, 
by  a  perpetual  infirmity.     1  Inst.  247* 

Secondly,  Those  that  lose  their  memory  and  understanding  by. 
the  visitation  of  God,  as  by  sickness  or  other  accident. 

Thirdly,  Lunatics;   who  have  sometimes  their  understanding, 
and  sometimes  not. 

Fourthly,  Drunkards ;  who  by  their  own  vicious  act  for  a  time 
deprive  themselves  of  their  memory  and  understanding. 

He  who  incites  a  madman  to  do  a  murder,  or  other  crime,  is  a  Inciting  a  mad- 
principal  offender,  and  as  much  punishable  as  if  he  had  done  it  man  to  commit 
himself.     1  //into.  c.\,  §7.  a  crime. 

But  idiots  and  lunatics,  who  are  under  a  natural  disability  of  idiots,  &c.  not 
distinguisliing  between  good  and  evil,  are  not  punishable  by  any  punishable  for 
criminal  prosecution.     1  Havo.  c.  1.  §  I.  crimes. 

It  is  not  every  frantic  and  idle  humour  of  a  man  that  will  exempt  what  degree  of 
him  from  justice  and  the  punishment  of  the  law.    When  a  man  is  insanity  will 
guilty  of  a  great  offence,  it  must  be  very  plain  and  clear  before  a  o^mpt  from 
man  is  allowed  such  an  exemption ;  therefore  it  is  not  every  kind  P^nWiment. 
of  frantic  humour,  or  something  unaccountable  in  a  man's  actions, 
that  points  him  out  to  be  such  a  madman  as  is  to  be  exempted  from 
punishment.    It  must  be  a  man  that  is  totally  deprived  of  his 
understanding  and  memory,  and  doth  not  know  what  he  is  doing, 
no  more  than  an  infant,  than  a  brute,  or  a  wild  beast ;  such  a  one 
is  never  the  object  of  punishment.    Per  Tracy  J.  i2.  v.  Arnold, 
16  Himelfs  St.  Tri.  764. 

If  there  be  a  total  permanent  want  of  reason,  it  will  acquit  the 
prisoner.  If  there  be  a  total  temporary  want  of  it,  when  the 
offence  was  committed,  it  will  acquit  the  prisoner.  But  if  there 
be  only  a  partial  desree  of  insanity,  mixed  with  a  partial  degree 
of  reason ;  not  a  full  and  complete  use  of  reason,  but  (as  Lord 
Hale  carefully  and  emphatically  expresses  himself)  a  competent 
use  of  it,  sufficient  to  have  restrained  those  passions,  which  pro- 
duced  the  crime';  if  there  be  thought  and  design ;  a  faculty  to 
distinguish  the  nature  of  actions,   to  discern  the  difference  be< 


526  iLmatiCS  {Found  such  hy  a  Jury.)  [Criminal 

tween  moral  good  and  evil ;  then,  upon  the  fact  of  the  oience 
proved,  the  judgment  of  the  law  must  take  place.  Per  York^ 
Solicitor  GenertU  in  Ld.  Ferrers* s  case,  19  Uwodts  Si.  Tfi.  947, 
948.  etper  Latorence  J.  R.  v.  AUen^  tried  at  Stafford  Lent  Au. 
1B07 fjor  murdering  three  of  his  children.  MS. 
Drunkards.  Drunkards  shall  nave  no  privilege  by  their  want  of  sound  mbd; 

but  shall  have  the  same  judgment  as  if  they  were  in  their  right 
senses.     1  Inst.  247*  1  Haw.  c.l.  §6.  1  Hahf  32. 
Frenijr  caused        If  a  person  by  the  unskilfulness  of  his  physiciany  or  the  coo- 
by  medicine  or    trivance  of  his  enemiesi  eats  or  drinks  such  a  thing  as  csuies 
^'^  frenzy,  this  puts  him  in  the  same  condition  with  any  other  frenzy, 

Permanent  and  equally  excuses  him :  also,  if  by  such  practices  an  hsbitiul 
frenzy.  frenzy  is  caused,  though  this  madness  was  contracted  by  the  vice 

and  will  of  the  party,  yet  the  habitual  and  fixed  frenzy  pats  the 
man  in  the  same  condition  as  if  it  were  contracted  at  first  m- 
voluntarily.     1  Halcf  32.    1  Russ.  8. 
Punishable  for        But  if  a  person,    who  wants  discretion,   commit  a  trespaa 
ciTil  offences,      against  the  person  or  possession  of  another,   he  shall  be  com- 
pelled in  a  civil  action  to  give  satisfaction  for  the  damage.  1  Hat. 
c.  1 .  §  5. 
Becoming  non        If  one  who  hath  committed  a  capital  offence  become  non  comjm 
compos  before     before  conviction,  he  shall  not  be  arraigned  ;  and  if  after  cooric- 
triftl*  tion,  he  shall  not  be  executed.     Hale's  Sum.  10.  1  Haw.  c.  I.  (S. 

II     tried  ^7  ^^^  common  law,  if  it  be  doubtful  whether  a  criminsl,  wbo 

whether  he  is  ^^  ^^^  ^"^^  ^^  appearance  is  a  lunatic,  be  such  in  truth  or  not,  it 
non  compos,        shall  be  tried  by  an  inquest  of  office,  to  be  returned  by  the  sheriff; 

and  if  it  be  found  by  them  that  the  party  only  feigns  himself  m«if 
and  he  still  refuse  to  answer,  he  shall  be  dealt  with  as  if  he  had 
confessed  the  indictment.     I  Haw,  c.  1 .  §  4. 
39  ft  40  G.  3.         By  Stat.  39&40G.3.  c.94.  §1.,   in  all  cases,  where  it 
c.  94.  be  given  in  evidence  upon  the  trial  of  any  person  for  ivessa^ 

Persons  acquit-  murder,  or  felony,  that  such  person  was  insane  at  the  time  of  ^ 
^MmsaneoD  commission  of  such  offence,  and  such  person  shall  be  acquitted, 
treason 'or  ^'  ^^^  J^''^  ^^^^  ^®  required  to  find  specially  whether  such  pertoo 
felony. '  ^A^  insane  at  the  time  of  committing  such  oflence,  and  to  declait 

whether  they  acquitted  him  on  account  of  such  insanity ;  and  if 

they  do  so  find,  the  court  shall  order  such  person  to  be  kept  io 

strict  custody  in  such  place  and  in  such  manner  as  to  them  shall 

seem  fit,   until  H.  M.'s   pleasure  shall  be  known;  wbereufNW 

H.  M.  may  give  such  order  for  the  safe  custody  of  such  person 

during  his  pleasure  in  such  place  and  manner  as  to  H.M.  shaQ 

seem  fit.- 

So,  if  insane,  (  2.  When  any  person  who  shall  be  indicted  for  any  ofi^* 

when  indicted,    shall  be  insane,  and  upon  arraignment  shall  be  found  by  s  j^ 

for  any  offence,  impanelled  for  that  purpose  to  be  insane,  so  that  he  cannot  be 

tried,  or  when  upon  the  trial  he  shall  be  found  to  be  inssDe,  the 
court  may  record  such  finding,  and  order  the  party  to  be  lept  ^ 
strict  custody  until  H.  M.'s  pleasure  shall  be  Known ;  and  if  ^1 
person,  charged  with  any  offence,  shall  be  brought  before  snycou^ 
to  be  discharged  for  want  of  prosecution,  and  such  penoD  shaU 
appear  to  be  insane,  the  court  may  order  a  jury  to  be  impsnelled 
to  try  the  sanity  of  such  person ;  and  if  the  jury  find  him  iooe 
insane,  the  court  may  order  such  person  to  be  kept  in  stnct 
custody,  &c.;  and  in  all  cases  of  insanity  his  majesty  maj  giv< 
such  order,  &c.  (as  in  the  former  section). 


Law.]  HunattCS  {Found  such  by  a  Jury.)  521 

(  S.  And  for  the  better  prevention  of  crimes  being  committed  39  &  40  G.  s. 
by  persons  insane,  if  any  person  shall  be  discovered  and  appro-  c.  94. 
bended  under  circumstances  that  denote  a  derangement  of  mmd, 


and  a  purpose  of  committing  some  crimOy  for  which,  if  committed,  ^Tlikel  to'' 
he  would  be  liable  to  be  indicted,  and  any  justice  before  whom  ^^mit  cnme. 
such  person  may  be  brought  shall  think  fit  to  issue  a  warrant  for 
committing  such  person  as  a  dangerous  person  suspected  to  be 
insane,  such  cause  of  commitment  being  plainly  expressed  in  the 
▼arrant,  the  person  so  committed  shall  not  be  bailed,  except  by 
two  justices,  one  whereof  shall  be  the  justice  who  issued  such  war- 
rant, or  by  the  Quarter  sessions,  or  by  one  of  the  judges  or  lord 
chancellor,  lord  keeper,  or  commissioners  of  the  great  seal. 

in  the  case  of  an  assault  and  battery,  where  the  jury  found  that  S9&40G.  3. 
the  defendant  was  insane,  both  at  the  time  of  the  commission  of  <^*  9.  s.  2. 
the  offence  and  of  the  trial,  and  acquitted  him  on  that  account,  on  ^^^^i^^l"  tomi«- 
reference  to  the  judges,  they  held  that  89  &  40  G.  3-  c.  94.  §  2.  ***™^"**"- 
extended  to  all  ofliences ;  and  that  the  order  of  the  court  for  keep- 
ing faim  in  custody  under  that  section  was,  therefore,  good.    R*  v. 
Uuie^  C.  C.  R.  430. 

The  judges  have  held,  that  in  a  trial  where  the  insanity  of  the  Opinion  of 
prisoner  is  in  question,  it  was  competent  to  receive  the  evidence  medical  per- 
of  a  medical  person  in  regard  to  the  symptoms  of  insanity,  and  the  "^^>  ^^^  ^"^ 
causes  iikely  to  produce  a  paroxysm ;  but  they  doubted  whether  r'*^*"*!*  '•  \^ 
he  should  be  allowed  to  give  his  opinion  as  to  the  insanity  of  the        ^  msam  y. 
prisoner  upon  the  other  evidence,  which  was  the  very  point  the 
jury  were  to  decide.     R»  v.  Wright t  C.  C.R.^dm 

Xhe  prisoner  having  been  committed  under  39  &  40  G.  3.  c.  9.  FormofcoiD- 
%  S.  as  a  dangerous  lunatic,  was  brought  into  court  by  habeas  mitment  under 
corpus;  and  objections  were  made,  that  the  commitment  did  not  39&40G.  3. 
shew  that  any  evidence  had  been  taken  on  oath,  nor  did  it  mention  ^'  ^*  ^  ^' 
the  same  of  the  party  whom  the  prisoner  shewed  a  purpose  of 
assaalting.     The  court,  however,  held  that  it  was  not  to  be  con- 
sidered as  a  commitment  in  execution,  nor  to  receive  the  same 
strict  construction;  but  that  it  was  a  commitment  to  prevent 
mischief,  and,  upon  the  whole,  might  be  considered  as  sufficiently 
certain,  and  the  prisoner  was  remanded.  R,  v.  Gourlay^  7  B.Sf  C. 
669*  S.  C.  antiy  tiL  Commitment*     For  the  form,  see  post. 

By  9  G.  4.  c,  40*  §  54.,  *'  In  all  cases  where  any  person  shall  be  9  G.  4.  c.  4a 
kept  in  custody  as  an  insane  person  by  order  of  any  court,  or  by   Where  person* 
his  majesty's  order  subsequent  thereunto,  it  shall  and  may  be  cWgedwith 
lawful  for  any  two  justices  of  the  peace  of  the  county  where  such  !L^'^wf]l!"»T» 
person  shall  be  so  kept  m  custody,  to  mquire  mto  and  ascertam,  inquire  into 
by  the  best  legal  evidence  that  can  be  procured  under  the  circum-  their  settlement, 
stances  of  personal  legal  disability  of  such  insane  person,  the  «nd  mmkc  order 
place  of  the  last  legal  settlement,  and  the  circumstances  of  such  "  ~^*^ 
person ;  and  if  it  shall  not  appear  that  he  or  she  is  possessed  of 
sufficient  property  which  can  be  applied  to  his  or  her  maintenance, 
it  shall  and  may  be  lawful  for  such  two  justices  to  make  order, 
under  their  hands  and  seals,  upon  such  parish  where  they  adjudge 
him  or  her  to  be  legally  settled,  to  pay  such  weekly  sum  for  his 
or  her  maintenance  in   such  place  of  custody  as  one  of  his 
majesty's  principal  secretaries  of  state  shall,  by  writing  under  his 
hand  nrom  time  to  time  direct ;  and  where  such  place  of  settle- 
ment cannot  be  ascertained,  such  order  shall  be  made  upon  the 
treasurer  of  the  county  where  such  person  shall  have  been  appre- 


fur  their  main- 
tenance. 
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Appeal. 


Persons  con- 
victed of  of- 
fences, becom- 
ing insane 
during  inipri-> 
sonment,  may 
be  removed  to 
a  county  asy- 
lum, by  order 
of  the  secretary 
of  state. 
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hended;  but  if  it  shall  appear  that  such  person  is  pofisessedof 
such  sufficient  property  as  aforesaid,  then  such  justices  shall  order 
and  direct  the  same  to  be  applied  to  pay  and  satisfy  the  expeoce 
of  the  maintenance  of  such  person,  in  the  manner  herein-before 
directed :  Provided  always,  that  the  churchwardens  and  overseen 
of  the  parish  in  which  the  justices,  or  the  major  part  of  them,  shall 
adjudge  any  insane  person  to  be  settled,  may  appeal  against  such 
order  to  the  general  quarter  sessions  of  the  peace  to  be  holden  for 
the  county  where  such  order  shall  be  made,  in  like  manner  and 
under  like  restrictions  and  regulations  as  against  any  order  of  re- 
moval, giving  reasonable  notice  thereof  to  the  clerk  of  the  peace 
of  such  county,  who  shall  be  respondent  in  such  appeal ;  which 
appeal  the  justices  of  the  peace  assembled  at  the  said  general 
quarter  sessions  are  hereby  authorised  and  empowered  to  hear  and 
determine,  in  the  same  manner  as  appeals  against  orders  of  remoTal 
are  now  heard  and  determined.** 

§  55,  *^  If  any  person,  while  imprisoned  in  any  prison  or  other 
place  of  confinement  in  England^  under  any  sentence  of  imprison- 
ment or  transportation,  shall  become  insane,  and  it  shall  be  duly 
certified  by  two  physicians  or  surgeons  that  such  person  is  mm\ 
it  shall  be  lawful  for  one  of  his  majesty's  principal  secretaries  of 
state  to  direct,  by  warrant  under  his  hand,  that  such  person  sb^l 
be  removed  to  such  county  lunatic  asylum,  or  other  proper  recep- 
tacle for  insane  persons,  as  his  majesty's  said  principal  8ecreta7 
of  state  may  judge  proper  and  appoint ;  and  every  such  person  $« 
removed  shall  remain  under  confinement  in  such  county  lunatic 
asylum,  or  other  proper  receptacle  as  aforesaid,  or  in  any  other 
county  lunatic  asylum,  or  other  proper  receptacle,  to  which  sud) 
person  may  be  removed  by  any  like  order,  until  it  shall  be  dolj 
certified  to  one  of  his  majesty's  principal  secretaries  of  state,  bj 
two  physicians  or  surgeons,  that  such  person  has  become  of  sound 
mindf ;  whereupon  his  majesty's  said  secretarj'  of  state  is  berebj 
authorised,  if  such  person  shall  still  remain  subject  to  be  continued 
in  custody,  to  issue  his  warrant  to  the  keeper  or  other  persoo 
having  the  care  of  any  siich  county  lunatic  asylum,  or  other  prop€r 
receptacle  as  aforesaid,  directing  that  such  person  shall  be  reDioTe<l 
back  from  thence  to  the  prison  or  other  place  of  confinement  from 
whence  he  shall  have  been  taken ;  or  if  the  period  of  imprisonment 
or  custody  of  such  person  shall  have  expired,  that  he  shall  k 
discharged." 

ft 

Form  of  Warrant  of  Commitment  under  39  &  40  G.  3.  c  9t. 

§  3.     See  7  B.^C.  669. 

J^HEREAS  FRobert  Gourlay]  hath  keen  discovered  and  ej/prt- 
hended  under  circumstances  that  denote  a  derangemtid  0/ 
mind,  and  a  purpose  of  committing  a  crime  (that  is  to  say^  an  oissili 
and  breach  of  the  peace\for  tvhichf  if  committed^  he  tootddhelv^^ 
to  he  indicted;  and  the  said  [Robert  Gourlay]  being  brought  hefort 
me,  one  of  his  majestif*s  justices  of  the  peace  in  and /or  the  vad 
county,  and  it  appearing  to  me  that  I  ought  to  issue  a  wirraKtfi^ 
committing  him  as  a  dangerous  person  suspected  to  be  insane,  th^ 
are,  therefore,  to  command  you,  and  each  of  you,  to  receive  into 
your  custody  the  body  of  the  said  [Robert  Gourlay],  herewth  strd, 
as  a  dangerous  person  suspected  to  be  insane,  and  him  safd^i^^ 
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n  your  custody  until  he  thall  be  bailed^  as  directed  by  the  statute  in 
hat  case  made  and  provided,  or  until  he  shall  be  discharged  by  due 
ourse  of  law;  and,  for  so  doing,  this  shall  be  your  sujjicient 
^arrant.  Given  under  my  hand  and  seal  this  25th  day  of  June, 
S'24. 

T.H.    (L.S.) 

i|)atimett*    See  JtunatiCjSt 


S0aim. 


Lf  AIM  18  such  a  hurt  of  anj  part  of  a  man's  bodj,  whereby  he  Definition. 

is  rendered  less  able  in  fighting  either  to  defend  himself,  or 
nnoy  his  adversary  ;  for  the  members  of  every  subject  are  under 
'le  safeguard  and  protection  of  the  law,  to  the  end  a  man  may 
^rve  his  king  and  country  when  occasion  shall  be  offered.  1  i/ato. 
.44.  J  1.  1  East's  P.  C.393. 

A  person  who  even  maims  himself,  or  procures  another  to  maim  Person  maim- 
j'm,  that  he  may  have  more  colour  to  beg ;  or  disables  himself  to  ii'K  bimself. 
revent  being  pressed  for  a  soldier  ;  is  subject  to  fine  and  impri- 
Dnment  at  common  law ;  and  so  is  the  party  by  whom  it  was 
rtected  at  the  other's'desire.  Wright's  case,  Leicester  Ass*  1  Jac,  I. 
:o.  Lit.  127.  a.     1  Hale,  412.  1  East's  P.  C.  396. 

The  cutting  off,  or  disabling,  or  weakening  a  man's  hand  or  fin-  Mums  at  com- 
er, or  striking  out  his  eye  or  foretooth,  or  castrating  him,  are  men  Unr,  what, 
aid  to  be  maims ;  but  the  cutting  off  his  ear,  or  nose,  were  not 
steemed  maims  at  the  common  law,  because  they  do  not  weaken 
*ut  only  disfigure  him.     1  Haw.  c,  44.  §  2. 

It  is   said,  anciently  castration  was  punished  with  death,  and 
ther  maims  with  the  loss  of  member  for  member  ;  but  afterwards 
o  maim  was  punished  in  any  case  with  the  loss  of  life  or  member, 
iLt  only  with  fine  and  imprisonment.     1  Haw.  c.  44.  §  2. 

If  the  maim  come  not  within  the  provisions  of  any  stat.,  yet  it  Maim  indict- 
>  indictable  at  the  common  law,  and  may  be  punished  by  fine  and  able  at  common 
vT\prisoDment ;  or  the  party  injured  may  bring  an  action  of  tres-  *■''^• 
>ass ;  in  which  he  shall  recover  damages.    2  Haw,  c.  23.  $  16. 22. 
\'  Blac.  Com.  206. 

It  is  not  every  trifling  assault  that  will  justify  a  grievous  and  Trifling  assault 
mraediate  mayhem,  such  as  cutting  off  a  leg  or  hand,  or  biting  ^ill  not  justify 
>ff  a  joint  of  a  man's  finger,  unless  it  happened   accidentally,  *  "»>">• 
without  any  cruel  and  malignant  intention,  or  afler  the  blood 
(^  as  heated  in  the  scuffle;   but  it  must  appear  that  the  assault 
i^as  in  some  degree  proportionable  to  the  mayhem.     1  East's 

/^C.  402. 

It  doth  not  seem  that  in  maiming  there  can  be  accessaries  after 
^he  fact.    2  Haw.  c.  29.  §  4. 5. 

See  tit.  iEaIiciou0  3(njude0. 

Sfiainpti0t,    See  tit.  BatU 
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Maintenancer 
what. 


In  the  eouBtfy. 


In  courts  of 
jasticc. 


liaintensnce. 


Champerty. 
£nibraccffy* 

Excqvtions; 
common  inter- 


Afilnity. 


S^ainttnantt. 


n  VYING  of  tides  beloiigeth  not  to  this  place,  but  is  treated  of 
under  a  title  of  its  own. 

I.  Of  Maintenance  in  general. 

[1  Ed.  S.  St.  2.  c.  14-  —  20  Ed.  3-  c.  4.  —  1  R.2.  c4. 
— S2H.8.  c-9.] 

II.  Of  Champerty  in  patiiadar. 

[3  Ed.  I.e.  25 28Ed.l.c.ll.  — SSEdLl.st.3.-* 

1R.2.C-9.— 81E1.  C.5.] 

III.  Of  Embracery  in  particular. 
[32  H.  8.  c.  9.  —  6  G-  4.  c.  50.] 

I.  Df  Sp^Axmnwxu  in  grnetal^ 

Maintenance  {nuinu  tenere)  i$  an  unUnofid  taking  in  kand  or 
upholding  of  quarrd$  or  suits  to  the  disturbance  or  hindraace  ^ 
common  rifht.    1  Hato.  c.  83.  §  1.   ^Blac.  Com.  134.    1  Rust.^ 

And  it  18  twofold  ;  technicfdlj  termed  ruralis  et  curiaUs. 

One  in  the  country  §  as  where  one  assists  another  in  his  preten- 
sions to  certain  lands,  by  taking  or  holding  the  poeseasion  of  then 
for  him  by  force  or  subtlety ;  or  where  one  stirs  up  quarrek  mA 
suits  in  the  country,  in  relation  to  matters  wherein  he  h  no  waj 
concerned.  And  this  kind  of  maintenance  is  punishable  at  the 
king's  suit  by  fine  and  imprisonment,  whether  the  matter  is 
dispute  any  way  depended  in  plea  or  not ;  but  it  is  said  not  to  be 
actionable.'    Id.  $$  1.2. 

Another  in  the  courts  iif  justice  s  where  one  officiously  ioter- 
meddles  in  a  suit  depending  m  any  such  court,  which  no  way  be- 
longs to  him,  by  assisting  either  party  with  money  or  otherwise  ia 
the  prosecution  or  defence  of  any  such  suit.  1  Hato.  c  83.  §§  It'* 

Of  this  second  kind  of  maintenance,  there  are  three  species :  — 

First,  where  one  maintains  another,  without  any  contract  (0 
hare  part  of  the  thing  in  suit ;  which  generally  goes  under  Use 
common  name  of  maintenance* 

Secondly,  where  one  maintains  one  side  to  have  part  of  tk 
thing  in  suit ;  which  is  called  champerty* 

Thirdly,  where  one  laboureth  a  jury  ;  which  is  called  em- 
bracery.   Id.  §  3. 

But  it  seemeth  to  be  agreed,  that  wherever  any  persons  claia  a 
common  interest  in  the  same  thing,  as  in  a  way,  churchyard,  or 
common,  by  the  same  title,  they  may  maintain  one  aoother  is  i 
suit  relating  to  the  same.    Id.  (18. 

Also,  that  whoever  is  any  way  of  kin  or  affinity  to  the  psrtj 
may  counsel  and  assist  him,  but  that  he  cannot  justify  the  lajiBf 
out  any  of  his  own  money  in  the  cause  unless  he  be  either  £i^er> 
son,  or  heir  apparent,  (a)  Id.  §  20. 


(a)  It  is  curious  and  not  altogether  useless  to  see  how  the  doctrine  of 
nance  has  from  time  to  time  been  receired  in  Wetiminder  AS.  At  c 
not  only  he  who  laid  out  money  to  assist  another  in  his  cause,  bat  be  tksC  by  ^ 
friendship  or  interest  sared  him  an  expence  which  he  would  otherwittbe  pot  is» 
was  held  guilty  of  maintenance.  Nay,  if  he  officbusly  gate  evidence,  it «»  b^b- 
tenance ;  so  that  he  must  hare  had  a  subpoena,  or  suppress  the  troth,  t^  »cb 
doctrine,  repugnant  to  erery  honest  feeling  of  the  human  heart,  diouMheso» 
laid  aside,  mutt  be  eipected.     Per  BuUer  J.  in  Ma9ier  v.  MUkr,  4  T.  S.  9MK 


^w.J  ^aintenancf.  531 

Alio,  that  any  one  in  charity  may  lawfully  give  money  to  a  Charity. 

oor  roan,  to  enable  him  to  carry  on  his  suit.    1  Hatv.  c.  8S.  §  26. 

Riui.  1 79.    4  Blac.  Com.  1 35. 

It  seemeth  that  all  maintenance  is  not  only  malum  prohibitum  How  puniab- 
f  statute,  but  h  also  malum  in  se^  and  strictly  prohibited  by  the  able  by  the 
ommon  law,  as  having  a  manifest  tendency  to  oppression ;  and  common  law, 
lerefore  it  is  said  that  all  offenders  of  this  kind  are  not  only  "*^^^,^ 
ible  to  an  action  of  maintenance  at  the  suit  of  the  party  grieved,  ^PP'**"""'' 
herein  they  shall  render  such  damages  as  shall  be  answerable  to 
>e  injury  done  to  the  plaintiff,  but  also  that  they  may  be  indicted 
i  offenders  against  public  justice,  and  adjudged  thereupon  to  such 
ne  and  imprisonment  as  shall  be  agreeable  to  the  circumstances 
r  the  offence.    Also  it  seemeth  that  a  court  of  record  may  commit 

roan  for  an  act  of  maintenance  done  in  the  face  of  the  court. 
/nrf.212.    1  Haw.  c.  83.  §  86. 

By  Stat  1  Ed.  3.  st.  2.  c,  H.,  no  person  shall  take  upon  him  to  l  Ed.  s.  at  2. 
mniain  quarrels f  nor  parties  in  the  country ^  to  the  disturbance  of  ^^^' 
«  common  law.  ^°^  puniih- 

By  Stat,  20  Ed.  3.  c.  4.,  none  shall  take  in  hand  quarrels  other  *****  ^^  "***"*^ 
[an  their  oton,  nor  the  same  maintain^  by  them  nor  by  other,  for  ^  ^'  ^*  ^*  ^• 
i^>  promise,  amity,  favour,  doubt,  fear,  nor  other  cause,  in  dis' 
trbance  of  law  and  hindrance  of  right. 

Bj  Stat.  1  72. 2.  c.  4.,  none  shall  take  or  sustain  any  quarrel  by  i  H.  8.  c.  4. 

ointenance  in  the  country,  nor  elsewhere,  on  pain,  if  he  is  a  great 

fc€T,  as  the  king  by  advice  of  the  lords  shall  ordain  :  if  he  is  a 

^^  officer,  he  skaU  forfeit  his  office^  and  he  imprisoned  and  ran- 

med  at  the  king*s  wtU  :  and  all  other  persons,  on  pain  of  impri^ 

'inment,  and  ransom  at  the  kings  will. 

And  by  stat   32  H.  8.  c.  9.  $  S.,    no  person  shall  unlawfully  32  H.  8.  c  9. 
fomtain  or  procure  any  unlawful  maintenance  in  any  action,  de^ 
iindi  or  complaint,  in  any  court  having  power  to  hold  plea  qf 
'»« ;  nor  shall  unlawfully  retain  any  person  for  maintenance  of 
"t/piea  to  the  disturbance  or  hindrance  of  justice  ;  on  pain  qflOt.9 
^Ifio  the  king,  and  half  to  him  that  shaU  sue  within  one  year. 

It  seemeth,  that  in  an  information  on  this  statute,  it  is  not  suffi-  Maintenance 
'ent  to  say  that  the  defendant  maintained  the  party,  without  «"»«•»  ■^'«n«I 
^J'ng  that  he  did  it  unlawfully.     1  Haw.  c.  83.  §  45.  ,   .     ^      unlawful. 

It  is  said  to  have  been  adjudged,  that  maintenance  of  a  suit  in   None  in 
^  spiritual  court  is  neither  within  this  nor  any  other  statute  con-  »P>Htual  court. 
erning  maintenance.    Id.  c.  83.  §  46. 

It  hath  been  holden  that  in  an  information  on  this  statute,  it  is  P'»  »»■*  be 
^^essary  to  shew  that  a  plea  was  depending  ;  and  therefore  that  P*°*"8' 
f  is  Dot  sufficient  to  say  that  a  bill  was  exhibited.    Id.  c.  83. 

.  A  counsellor,  having  received  his  fee,  may  lawfully  set  forth  Counsel. 
^■^  client's  cause  to  the  best  advantage  ;  but  can  no  more  justify 
giving  \ixxti  money  to  maintain  his  suit,  or  threatening  a  juror, 
^»an  any  other  person.  An  attorney  aUo,  when  specially  retained.  Attorney. 
^^y  lawfully  prosecute  or  defend  an  action,  and  lay  out  his  own 
I'^oney  in  the  suit ;  but  an  attorney  who  maintains  another  is  not 
justified  by  a  general  retainer  to  prosecute  for  him  in  all  causes. 
'  ^r  can  an  attorney  lawfully  carry  on  a  cause  for  another  at  his 
I^*n  expence,  with  a  promise  never  to  expect  repayment ;  and  it 
^^  ^id  to  be  questionable  whether  solicitors,  who  are  no  attorneys, 
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can,  in  any  case,  lawfully  lay  out  their  own  money  in  another's 
case.     1  Russ.  179* 


What  it  is. 


Ilow  punish- 
able by  the 
common  law. 

3  Ed.  1.  c.  25. 
How  punish- 
able by  statute. 


Covenant,  any 
agreement. 


28  Ed.  1.  c.  11. 


Forfeiture  to 
the  king. 


S3  Ed.  1.  St  3. 
Imprisonment. 


I  R.  2.  c.  9. 

Feoffment  or 
gift  for  main- 
tenance, void. 


31  £1.  c.  5. 
Venue. 


II.  0(  Cgamp^rrp  tti  parruulan 

Champerty  (from  campi  parte)  is  the  unlawfid  maintenana  of 
a  suit  in  consideration  of  some  bargain  to  have  part  of  the  U»ds 
or  thing  in  dispute,  or  part  of  the  gains,  1  Haw.  c  84.  { 1. 
1  Russ.  179. 

Every  champerty  is  maintenance,  but  every  maintenance  is  not 
champerty  ;  for  champerty  is  but  a  species  of  maintenance,  which 
is  the  genus,     2  Inst,  208. 

Champerty  was  an  offence  at  the  common  law,  and  as  such  if 
punishable  in  like  manner  as  hath  been  expressed  in  trcatioff  of 
maintenance  in  general.     2  Inst.  208. 

By  Stat.  SEd.l.  c.  25.,  no  officer  of  the  hing^  by  himself,  nor 
by  other,  shall  maintain  pleas,  suits,  or  other  matters  hanging  it  the 
king's  courts,  for  lands,  tenements,  or  other  things,  for  to  hate  psrt 
or  profit  thereof,  by  covenant  made  between  them  ;  and  he  that  d(4^ 
shall  be  punished  at  the  king's  pleasure. 

That  is,  by  agreement  either  by  word  or  writing;  for  albeit Li 
the  common  sense,  a  covenant  is  taken  for  an  agreement  bj 
writing,  yet  in  a  larger  sense  it  is  taken  (as  it  is  here)  for  an  agre^ 
ment  by  writing  or  by  word.    2  Inst,2Q9. 

By  Stat.  28  Ed.  1.  c.  11.,  no  person  whatsoever,  for  to  havepc^i 
of  the  thing  in  plea,  shall  take  upon  him  the  business  that  is  n 
suit,  nor  shall  any  upon  such  covenant  give  up  his  right  to  another; 
on  pain  that  the  taker  shall  forfeit  to  the  king  the  value  of  t\( 
part  he  has  purchased  for  such  maintenance.  But  no  peri)» 
shall  be  prohibited  hereby  to  have  counsel  of  pleaders,  or  if  9e% 
learned  tn  the  law,  for  their  foe  ;  or  of  his  parents  and  «cJi 
foiends. 

By  Stat.  33  Ed,  1.  st.  3.9  any  person  who  shall  take  for  maisU- 
nance  or  the  like  bargain,  any  suit  or  plea  against  another,  he  as^ 
also  they  who  consent  thereto  shall  be  imprisoned  three  yarSt  cxw 
makejine  at  the  king's  pleasure.  Vide  Tomlins's  Statutes,  toI.  '" 
p.  225. 

And  by  stat,  1  R.  2.  c.  9.,  afoqffment  of  lands,  or  gift  ofgoo^* 
for  maintenance,  shall  be  void,  and  the  person  disseis^  shell  recffcr 
the  lands  against  thejirst  disseisors  with  double  damages,  toitkcs: 
having  any  regard  to  such  alienations. 

But  it  IS  said  that  it  shall  only  be  void  with  regard  to  him  th^: 
hath  right,  and  not  between  the  feoffor  and  feoffee.  1  Inst,  369. 

And  by  stat.  SI  El.c. 5.  §4.,  the  offence  qf  champerty  m^ ^ 
laid  in  any  county,  at  the  pleasure  of  the  informer. 


What  it  is. 

Interference, 
he.  with  a 
juror. 


III.  £Dr  CEmbracerp  tn  {larticnlar* 

It  seems  clear,  that  any  attempt  whatsoever  to  corrupt  orii^^it^ 
or  instruct  a  Jury,  or  any  way  to  incline  them  to  be  morefocourcVe 
to  the  one  siae  than  to  the  other,  by  money,  promises,  letters,  thrfets, 
or  persuasions,  is  a  proper  act  of  embracery,  whether  the  juror  on 
whom  such  attempt  is  made  give  any  verdict  or  not,  or  irhether 
the  verdict  given  be  true  or  false.    1  Haw*  c.S5.  §  1. 
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And  the  ]a\v  so  far  abhors  al]  corruption  of  this  kind,  that  it   By  •  stranger. 
)rohibits  every  thing  which  has  the  least  tendency  to  it,  what 
)reciou8  pretence  soever  it  may  be  covered  with ;  and  therefore 
t  will  not  suffer  a  mere  stranger  so  rauch  as  to  labour  a  juror  to 
ippear  and  act  according  to  his  conscience.     1  Haxo.  c.  85.  §  2. 

But  any  person  who  may  justify  any  other  act  of  maintenance  By  one  not  a 
nay  safely  labour  a  juror  to  appear  and  give  a  verdict  according  stranger. 
0  his  conscience  :  but  no  onef  whatsoever  can  justify  the  labour- 
ng  a  juror  not  to  appear.     Id.  c,  85.  §  6. 

There  is  no  doubt  but  that  offences  of  this  kind  do  subject  the   How  punish- 
offender  either  to  an  indictment  or  action,  in  the  same  manner  as  *^^^  **>  *^® 
ill  other  kinds  of  unlawful  maintenance  do  by  the  common  law.  *^™°*<*"  '*^ 
tf.  c.  85.  §  7. 

By  Stat.  32  H,  8.  c.  9.  §§  S.  6.,  no  perion  shall  embrace  any  How  punish- 
urors  on  pain  of  10/.,  half  to  the  king,  and  half  to  him  that  shall  •^*«  ^y  »^^"^- 
ue  within  a  year. 

Stat.  6  G.  4".  c.  50.  §  61.  provides,  enacts,  and  declares,  "  That  ^  G.  4.  c.  50. 
tot  withstanding  any  thing  herein  contained,  every  person  who  Embracers  and 
hall  be  guilty  of  the  offence  of  embracery,  and  every  juror  who  p^^il^ithable  by 
hall  wilfully  or   corruptly  consent  thereto,  shall  and   may  be  fine  and  im- 
espectively  proceeded  against,  by  indictment  or  information,  and  prisonmeou 
>e  punished  by  fine  or  imprisonment,  in  like  manner  as  every  such 
)€rsoD  and  juror  might  have  been  before  the  passing  of  this  act." 

Indictment  for  Maintena\icc. 

Jl^iE  jurors  Jbr  our  lord  the  king  upon  their  oath  present,  that 

A.  0.,  late  of in  the  county  aforeioidt  yeomant  on  the 

"      -  day  of ,  in  the year  of  the  reign  of , 

xUk  force  and  arms  at aforesaid,  in  the  county  aforesaid, 

tidunjttstlu  and  unlaw/ully  maintain  and  uphold  a  certain  suit  which 
»fl«  then  amending  in  the  court  of  our  said  lord  the  king  before  the 
"V  ^irnself,  between  A.  P.  plaintiff,  and  A.  D.  defendant,  in  a  plea 
if  debt  on  the  behalf  of  the  said  A.  P.  against  the  said  A.  D.,  con^ 
''flnr  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
'0  the  manifest  hindrance  and  disturbance  of  justice,  and  in  con^ 
'fwp<  of  our  said  lord  the  king,  and  to  the  great  damage  of  the  said 
A.  D.,  and  against  the  peace  of  our  said  lord  the  king,  nis  crown  and 
^k^ity. 

^altctouti  Cre0pa(i0eis*    See  tit.  !0alimm  3nimitti ; 

and  see  tit.  %n&pw&. 


flpaliciou0  injuries?. 

(JNDER  this  title  are  comprised  all  such  offences  against  the 
pmons  or  the  property  of  individuals,  as  are  not  distinctly 
classed  within  some  other  description  of  crime  in  this  work;  and 
^f^ey  will  be  found  to  result  chiefly  from  the  enactments  of  9  G.  4. 
<^«  81.  and  of  7  &  8  G.  4.  c,  30.,  the  former  entitled  *«  An  act  for  con- 
solidating and  amending  the  statutes  for  offences  against  the  per- 
*Q^r  ihe  latter,  "  for  consolidating  and  amending  the  laws  relative 
^0  malicious  injury  to  property." 
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I.  To  the  Person, 
[9G.4.  cSl.] 

IL  To  Property. 

[7&8G.4.  c.SO.] 

I.  9alietou0  3ltt|um0  to  tfft  pergom 

9  G.  4.  c.  31.  By  9  G.4.  c.Sl.  §  11.,  "  If  any  person  unlawfully  and  maHciou«I| 
Attempts  to  shall  administer  (a),  or  attempt  to  administer  to  any  person,  or  sbil 
murder,  when  cause  to  be  taken  by  any  person,  any  poison  or  other  destructhi 
^idenced  by  thing,  or  shall  unlawfully  and  maliciously  attempt  to  drowB,  d 
shall  be^piuL   locate,  or  strangle  any  person,  or  shall  unlawfully  and  maiiciou*!] 

shoot  at  any  person,  or  shall,  by  drawing  a  trigger,  or  in  as 

other  manner,  attempt  to  discharge  any  kind  of  loaded  arms  I 

any  person,  or  shall  unlawfully  and  maliciously  stab,  cut,  or  w(^ 

any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  mardei 

such  person,  every  such  offender,  and  every  person  counseliiu^i 

aiding,  or  abetting  such  offender,  shall  be  guilty  of  feIooy,Wt 

being  convicted  thereof,  shall  suffer  death  as  a  felon." 

Shooting  at,  or        §  12.  ''  If  any  person  unlawfully  and  maliciously  shall  sbootaf 

stabbing,  cut.     any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other  maoct^ 

ting,  or  wound-  attempt  to  discharge  any  kind  of  loaded  arms  at  any  person,  c-l 

wiUiTnte^'to'^    shall  unlawfully  and  maliciously  stab,  cut,  or  wound  any  perjoa, 

maim,  &c.  shall  ^^^  intent,  in  any  of  the  cases  aforesaid,  to  maim,  disBgure,  ^ 

be  capital,  pro-    disable  such  person,  or  to  do  some  other  grievous  bodily  hsnn  d 

▼ided  the  case     guch  person,  or  with  intent  to  resist  or  prevent  the  lawfiil  mf^ 

would  hare         hcDsion  or  detainer  of  the  party  so  offending,  or  any  of  his  accoa- 

ifdeatfi'bad'^       pUces,  for  any  offence  for  which  he  or  they  may  respectively  be 

ensued.  liable  by  law  to  be  apprehended  or  detained,  every  such  oSeoder. 

and  every  person  counselling,  aiding,  or  abetting  such  ofieMit'> 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suie( 
death  as  a  felon :  Provided  always,  that  in  case  it  shall  appear  co 
the  trial  of  any  person  indicted  for  any  of  the  offences  above 
specified,  that  such  acts  of  shooting,  or  of  attempting  to  discharge 
loaded  arms,  or  of  stabbing,  cutting,  or  wounding  as  aforc^< 
were  committed  under  such  circumstances,  that,  if  death  m 
ensued  therefrom,  the  same  would  not  in  law  have  amounted  u' 
the  crime  of  murder,  in  every  such  case  the  person  so  indicted 
shall  be  acquitted  of  felony." 
Administering        §  18.  "  If  any  person,  with  intent  to  procure  the  miscarria^ 
poison,  or  using  of  any  woman  then  being  quick  with  child,  unlawfully  and  njJbi- 
*I2c™re*rhe*^      ciously  shall  administer  (a)  to  her,  or  cause  to  be  taken  by  h&^  ^ 
^laurriage  of     Prison  or  other  noxious  thing,  or  shall  use  any  instrument  or  otb^ 
a  woman  quick  means  whatever  with  the  like  intent,  every  such  offender,  a^ 
with  child.         every  person  counselling,  aiding,  or  abetting  such  offender,  f^^- 
The  Uke  as  to     be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  deati 
^uTdTiith  **'      as  a  felon ;  and  if  any  person,  with  intent  to  procure  the  iniscam^ 
cwid.  ^'  ^^  ^'^y  woman  not  being,  or  not  being  proved  to  be,  then  q^*-^ 

with  child,  unlawfully  and  maliciously  shall  administer  (a)  ^^^^''^[ 
cause  to  be  taken  by  her,  any  medicine  or  other  thing,  or  str 
use  any  instrument  or  other  means  whatever  with  the  like  \^^^ 
every  such  offender,  and  every  person  counselling,  aiding*  ^-1 
ting  such  offender,  shall  be  guilty  of  felony,  and,  being  convict 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  tobetnwfr 
ported  beyond  the  seas  for  any  term  not  exceeding  fourte^J^ 

(a)  See  ii.  Y.  WImmh  poti,  p«  546. 
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DOT  less  than  seven  years,  or  to  be  imprisoned,  with  or  without  9  G.  4.  c.  St. 
hard  labour,  in  the  common  gaol  or  house  of  correction,  for  any 
term  not  exceeding  three  years,  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think 
fit),  ia  addition  to  such  imprisonment. 

§  15.  '*  Every  person  convicted  of  the  abominable  crime  of  Sodomy, 
buggery,  committed  either  with  mankind  or  with  any  animal, 
$hail  suffisr  death  as  a  felon." 

By  A3  G.  3.  c  58.  (called  Ld.  EUenborough's  act,  and  which  is  43  G.  s.  c  58. 
aow  repealed),  *•  if  any  person  or  persons  £all,  either  in  En^and  (}^^  Elkn- 
jr  Irdand^  wilfully,  maliciously,  and  unlawfully  shoot  at  any  of  his  ^^^^^g)* 
majesty's  subjects,  or  shall  wilfully,  maliciously,  and  unlawfully  ^^^  "****^ 
present,  point,  or  level  any  kind  of  loaded  fire-arms  at  any  of  his 
majesty's  subjects,  and  attempt  by  drawing  a  trigger,  or  in  an? 
Dther  manner,  to  discharge  the  same  at  or  against  his  or  their 
person  or  persons,  or  shall  wilfully,  maliciousiy»  and  unlawfully 
stab  or  cat  any  of  his  majesty's  subjects,  with  intent  in  so  doing, 
>r  by  means  thereof,  to  murder,  or  rob,  or  to  maim,  disfigure,  or 
Itsable  such  his  majesty's  subject  or  subjects,  or  witli  intent  to  do 
N>roe  other  grievous  bodily  harm  to  such  his  majesty's  subject  or 
subjects,  or  with  intent  to  obstruct,  resist,  or  prevent  the  lawful 
ipprehension  and  detainer  of  the  person  or  persons  so  stabbing  or 
cutting,  or  the  lawful  apprehension  and  detainer  of  any  of  his, 
^er,  or  their  accomplices  for  any  offences  for  which  he,  she,  or 
they  may  respectively  be  liable  by  law  to  be  apprehended,  ira- 
[irisooed,  or  detained,  provided,"  &c. 

Among  the  following  decisions,  many  upon  this  last-mentioned 
Stat,  will  be  foand  for  Uie  most  part  applicable  to  the  correspond- 
ing enactments  in  9  G-  4*.  c.  31. 

Rex  v.  Kitchen  f  Bridgemater  Sum.  Ass.  1805,  C.  C.  R.  95.    The  To  ihoet  m 
prisoner  was  tried  and  convicted  on  an  indictment  for  maliciously  JJ?***}?^  ^"2  * 
shooting  at  Elizabeth  Monsloto,  mth  a  leaded  pistol^  with  intent  to  jJ'Jh  JyJJp^. 
kill  and  murder  her,  against  the  statute.    There  were  other  counts  ^^r  and  wmd-* 
in  the  indictment,  some  stating  the  intent  to  be  to  do  her  some  ding  only,  is  an 
grievous  bodily  harm,  and   others  to  disfigure  her,  and  some  olfence  within 
stating  the  pistol  to  be  loaded  with  gunpowder  only,  and  others  "^^  ^^  ^*  ^ 
Btsting  it  to  be  loaded  with  gunpowder  and  other  destructive  ^'^^* 
materials. — There  was  not  any  direct  and  positive  evidence  of  the 
pistol,  which  was  fired  close  to  the  prosecutrix's  ear,  being  loaded 
with  any  thing  besides  gunpowder  and  wadding  or  paper,  but 
there  were  circumstances  from  whence  to  infer,  that  it  was  loaded 
with  some  other  destructive  materials,  and  the  evidence  of  the 
surgeonf  as  to  his  opinion  from  the  nature  of  the  wound,  was 
positive  that  it  must  have  been  so  loaded :  it  is,  however,  very  pos- 
sible, that  it  might  not  have  been  loaded  with  any  thing  except 
powder  and  paper.     The  learned  judge  directed  the  jury,  that 
whether  the  pistol  was  loaded  with  gunpowder  and  ball  or  other 
destructive  materials,  or  whether  it  was  loaded  with  gunpowder 
and  paper  only,  if  the  prisoner  fired  so  near  to  the  person  of  the 
prosecutrix,  and  in  such  a  direction,  as  that  it  probably  would  kill 
her,  or  do  her  some  grievous  bodily  harm,  and  with  intent  that  it 
should  do  so,  the  case  was  within  the  statute :  but  his  lordship 
desired  them,  if  they  found  him  guilty,  to  tell  him  whether  th^ 
were  satisfied  that  the  pistol  was  loaded  with  any  destructive 
materials  besides  gunpowder  and  paper,  or  not.    The  jury  found 
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What  dull  be 
considered 
loaded  fire* 
arms. 


Blunderbuss 
loaded,  but  no 
priming. 


Variance  as  to 
the  contents  of 
the  flre-anns. 


Touch-hole 
plugged  so  that 
no  mischief 
could  be  done. 
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the  prisoner  guilty,  and  said,  they  were  satisfied  that  the  pistol  was 
loaded  with  %ome  destructive  material  besides  powder  and  wadding. 

Application  was  afterwards  made  to  the  crown  for  mercy,  on  the 
ground  that  the  pistol  was  not  loaded  with  any  thing  but  powder 
and  paper,  and  supposing  that  to  be  the  fact,  the  question  sub. 
mitted  to  the  judges  was,  whether  the  direction  to  the  jury  was 
right.  — On  16th  November,  1805,  all  the  judges  (except  Heatki. 
who  was  absent  from  illness)  were  of  opinion,  that  the  prisoDerwas 
properly  convicted  and  the  direction  right. 

To  constitute  the  offence  of  attempting  to  discharge  loaded  fire* 
arms,  they  must  be  so  loaded  as  to  be  capable  of  doing  the  mis- 
chief intended.  If  part  of  the  loading  has  fallen  out,  tboogb 
without  the  knowledge  of  the  party,  and  what  remains  is  inadequate 
to  effect  the  mischief*  the  case  is  not  within  the  act.  The  case  Uoot 
within  the  act,  if  there  be  not  such  a  loading  at  the  time  as  is  likelj 
to  produce  a  discharge,  though  it  is  possible  it  may  produce  it. 

Rex  V.  William  Carr,  O.  B.  Jan.  Sets,  1819,  cor,  Hotnyih 
C,C»  R.  S77*  The  prisoner  was  tried  for  wilfully,  maliciousir, 
and  unlawfully  pointing  and  levelling  a  blunderbuss  loaded  with 
gunpowder  and  leaden  shot,  and  attempting  by  drawing  the  trigger 
to  discharge  the  same  against  William  Billingsly^  with  inteot  to 
murder  him.  There  were  two  other  counts,  one  charging  the  i^ 
tent  to  be  to  disable  W.B.y  and  the  other  to  do  him  soroegrieioas 
bodily  harm.  It  appeared  in  evidence  that  W,  B,  had  loaded  die 
blunderbuss  with  gunpowder  and  leaden  shot,  and  prinud  h  s 
Jbrtnight  before  the  offence  was  committed,  but  had  not  examined 
it  afterwards ;  and  that  at  the  time  when  the  prisonefi  having 
levelled  the  blunderbuss,  pulled  the  trigger,  the  fiint  struck  fire, 
but  the  flash  was  of  the  flmt  only  and  not  of  any  pritmug'  Tbe 
loading  was  afterwards  discharged  and  fired  from  the  bluoderbosi 
at  the  police  office  by  accident,  without  any  fresh  priming.  Tlie 
jury  found  the  prisoner  guilty,  but  they  at  the  same  time  added. 
that  the  blunderbuss  toas  not  primed  at  the  time  when  the  prisoner 
drew  the  trigger.  On  case,  a  great  majority  of  the  judges  cos- 
sidered  this  equivalent  to  a  finding  that  the  blunderbuss  was  not  so 
loaded  as  to  be  capable  of  doing  mischief  by  having  tlie  trigger 
drawn,  and  if  not,  that  it  was  not  loaded  within  the  meaoiog  <tf 
the  act. — The  prisoner  was  accordingly  pardoned. 

In  an  indictment  against  two  prisoners  on  9  G,  4.  cSLy  one  V3S 
charged  with  shooting  at  the  other,  the  other  being  present,  aidia^ 
and  abetting ;  the  intent  was  laid  variously  in  dinereot  cooDtii 
but  they  all  stated  that  the  pistol  was  loaded  with  a  leaden  bullet: 
the  prisoner  Hughes  had  fired  at  the  prisoner  Ann  Wordeu  by  ber 
desire*  and  also  had  shot  himself,  and  they  were  both  bsdlr 
wounded.  The  surgeon  gave  evidence,  that,  U'om  the  nearnetf  ot 
the  position  in  which  they  stood  to  each  other,  the  wadding  nipt 
have  produced  the  same  effect  as  a  ball ;  and  no  bail  could  be 
found*  Bolland  B.,  after  consulting  with  Park  J*  vA  J^ 
Parke  J.»  directed  the  jury  that  the  indictment  was  not  suffideour 
proved.  Verdict,  not  guilty.  O.B.  Jan.  Sess.  1832,  B^^'^H^ 
and  Ann  Worsley,  5  C.S^P.  126. 

Prisoner  was  charged  under  9  G.4.  c.Sl.  §§  1 1 ,  !£.,  with  sitff^?^' 
ing  to  discharge  a  loaded  pistol  at  W,  W.  by  drawing  the  trigger 
and  in  different  counts  the  intent  was  laid  in  seven!  ways:  tbe 
pistol  was  proved  to  have  been  loaded  with  powder  and  w}t^^ 
It  was  snapped  at  the  prosecutor's  head ;  but  there  was  eTideoce 
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that  fwisted  paper  i^as  inserted  in  the  touch-hole,  so  that  it  could 
not  liare  been  fired.  Palteson  J.  told  the  jury,  that  if  they 
beJieved  the  touch-hole  to  have  been  plugged  so  that  it  could  not 
do  mischief  they  should  acquit  the  prisoner.  Verdict,  not  guilty. 
Glosier  Sum.  Ass.  1831,  R.y.  Harris,  5  C.S^P.  159. 

On  an  iodictment  for  shooting  with  intent  to  murder,  it  appeared   Discharge  of  a 
that  the  prisoner  was  out  poaching,  and  that,  being  pursued,  he  had  gun-barrel 
fallen,  and  the  gamekeeper  had  taken  from  him  the  stock  and  lock  sei»«t«i  from 
of  a  double-barrelled  gun ;  upon  which  the  prisoner  took  the  barrel,        '**^     **^ 
md  struck  the   percussion-cap  which  was  on  it  with  a  knife, 
thereby  he  discharged  it,  and  wounded  the  gamekeeper.     An 
)bjection  was  taken  that  the  case  was  not  within  the  stat.,  the 
fun^arrel  not* constituting  'Moaded  arms."    Palteson  J.  held  it 

0  be  within  the  stat.,  and  that  the  material  words  were  **  shall 
^hoot  at."  Several  other  judges  concurring,  no  case  was  reserved. 
Gl(uter  Spr.  Ass.  1834,  R.  v.  Coates,  6C.SfP.  394-. 

Rex  \,  Hayrvardt  otherwise  Hartvood,  O.  B.  January ,  1805,  An  imtniment 

■of»  Macdonald  C.  B.,  C.C.R.  78.     The  prisoner  was  indicted  capable  of  cut- 

)n  statute  43  G.  3.  c.  5S.  §  1.     The  indictment  charged  a  larceny  ting,  and  proved 

to  have  been  committed  by  the  prisoner,  by  stealing  certain  goocls  cut  *idUiou"h  ^ 

3f  Richard  Crabtree^  of  the  value  of  5sr,  that  having  committed  not'ordtnarily 

the  felony,  he  made  an  assault  upon  Benjamin  Chanlru,  and  with  used  for  that 

1  certain  sharp  instrument  then  and  there  feloniously,  &c.  did  purpose,  is 
strike,  stab,  and  cut  the  said  Benjamin  Chantry  in  and  upon  the  J'*{V"  '*■*• 
liead,  with  intent   in  so  doing,  by  means  thereof,  to  obstruct,  ^3^-^<^-^^* 
I'Bsist,  and  to  prevent  the  lawful  apprehension  and  detainer  of  him 

Richard  Hayward  (the  prisoner).  —  All  the  counts,  which  were 
^our  in  number,  charged  the  striking,  stabbing,  and  cutting  only, 
with  intent  to  prevent  the  lawful  apprehension  and  detainer,  &c. 
A  larceny  was  proved  to  have  been  committed  in  the  house  of 
Crabtree,  into  which  the  prisoner  and  another  had  entered.    They 
^tire  seen  coming  out  of  the  house  by  persons  who  had  watched 
tiiem.    The  prisoner  was  pursued  and  seized  by  one  gentleman, 
from  whom  he  disengaged  himself;  but  was  still  pursued,  and 
atterwards  seized  by  Benjamin  Chantry,  whose  evidence  was  as 
follows: — That  on  the  evening  of  the  20th  of  October  last,  about 
se\eD  o'clock,  he  heard  very  much  a  cry  of  Stop  thief:  that  he 
^ent  out  of  his  shop,  and  saw  a  gentleman  pursuing  a  man,  and 
^1^^^>  Stop  thief:  That  he  stept  over  the  way  to  meet  him, 
following  him  across  the  street.     The  prisoner  fell  down,  and  he 
((he  witness)  caught  hold  of  him,  in  order  to  apprehend  him : 
^at  he  led  the  prisoner  along  quietly  forty  or  fifty  yards :  That 
^Ir.  Halford,  the  gentleman  who  had  been  pursuing  him,  said  to 
^he  witness,  that  the  prisoner  had  something  in  his  hand  he  would 
strike  him  with ;  and  before  he  looked  to  see,  the  prisoner  did 
)»trike  him  with  an  iron  on  the  head.     Several  bones  have  been 
taken  out,  and  more  were  expected.     He  then  proved  that  the 
^i^oQ,  which  was  produced  at  the  trial,  was  taken   out   of  the 
prisoner's  hand. —  Stephen  Parrot,  surgeon   of   the   Middlesex 
'hospital,  said,  that  the  skull  was  fractured,  and  that  nothing  was 
^0  likely  as  that  it  should  have  been  done  with  an  instrument  such 
^  that  which  was  produced,  and  had  been  proved  to  be  the  in- 
strument made  use  of  by  the  prisoner. — That  a  part  of  the  bone 
^AB  cut  away  from  the  skull  like  a  goose-quill,  three  inches  and  a 
^^^  long.    Xhe  court  put  several  questions  to  him,  to  ascertain 
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whether  the  piece  of  the  skull  was  taken  off  by  breaking,  splinter- 
ingf  tearing,  &c.  or  clearly  by  cutting;  to  which  he  answered, 
that  a  complete  piece  was  taken  out  as  if  sawed  out,  not  broken 
out,  but  cut  out.  The  witness  having  assimilated  the  bone  taken 
out  to  a  quill,  he  was  asked  if  it  appeared  to  be  cat  off  in  tbe 
same  manner  as  part  of  a  quill  is  cut  off,  in  beginning  to  makes 
pen ;  to  which  he  answered,  **  Exactly  so."  Upon  this  evIdeDce 
the  prisoner  was  convicted.  Lord  C.  B.  Macdonald  was  iDdineii 
at  the  trial  to  think,  that  as  the  instrument  was  proved  bj  the 
surgeon  to  be  capable  of  cutting,  and  actually  to  have  cut,  and  as 
the  act  has  mentioned  cutting  generally,  without  reference  to  any 
description  of  instrument,  that  the  conviction  was  proper.  Bat 
some  doubts  arising  on  the  case,  as  the  instrument  which  was  used 
was  not  of  a  sort  originally  intended  for  cutting,  nor  ordinanlr 
used  for  that  purpose,  being  adapted  for  the  purpose  of  prisio; 
open  doors,  drawers,  chests,  &c.,  and  that  the  intent  of  the  pritooer 
was  not  to  cut  with  such  an  instrument,  but  to  break  or  lacente 
the  head;  the  case  was  referred  to  the  consideration  of  tbe  judges, 
who  held  the  conviction  right,  and  the  prisoner  was  accordiogiv 
executed. 

Rex  V.Atkinson,  York  Lent.  Ass,  1806,  cor.  Chambre  J.9  C^C,^- 
104.     Peter  Atkinson  was  indicted  on  star.  43  G.  d.  c.  5^^  vitli 
feloniously,  wilfully,  &c.  striking,  stabbing,  and  cutting  Eliiaidh 
Stockden,  with  intent,  as  laid  in  some  of  the  counts,  to  kill  ami 
murder  her,  and  in  others  to  do  her  grievoua  bodily  harm.    Soik 
of  the  counts  charged  the  acts  to  be  done  with  a  hammer,  tbe 
others  generally,  without  mention  of  the  instrument.    The  elect 
of  Elizabeth  Stockden's  evidence  was,  that  she  and  the  prisoner 
were  both  servants  to  Michael  Scholefield ;   there  was  do  other 
servant  in  the  family,  and  their  master  and  mistress  being  to 
home,  no  one  slept  in  the  house  but  themselves  on  the  oigbt  of 
the  22nd  of  September.     In  the  morning  oT  the  23rd»  she  got  up 
about  six,  and  having  unlocked  her  bed-chamber  door,  ahe  foiuMi 
the  prisoner  standing  close  to  it,  with  his  face  to  the  door;  beia^ 
he  was  going  to  kill  her ;  he  had  a  smallish  claw  hammer  in  w& 
right  hand,  with  which  he  struck  her  first  over  the  nose.    Before 
he  struck  she  saw  the  claw  distinctly,  and  that  the  blow  was  ^ 
the  claw  end  of  the  hammer ;  it  was  sharp,  and  cut  her  nose  near 
an  inch  in  length,  and  down  to  the  bone;  the  blow  knocked  hff 
down ;  she  lay  upon  her  face ;  then  he  beat  her  on  tbe  right  m 
of  her  head  with  the  hammer ;  he  kept  her  down  with  his  haoo 
without  speaking  to  her  at  all ;  he  struck  her  seven  times  on  ths 
right  side  of  her  head,  and  six  times  on  her  left ;  but  whether  with 
the  claw  or  the  other  end  of  the  hammer,  she  knew  no  otb«rwtff 
than  from  what  the  surgeon  told  her,  as  she  continued  lying 00 
her  face ;  he  left  her  lying  on  the  landing  place,  ii^ere  she  con- 
tinued a  quarter  of  an  hour,  or  better,  from  inability  to  rtff'-" 
The  surgeon,  who  arrived  about  eight  in  the  morning,  (^ 
Elizabeth  Siockden  with  a  great  deal  of  blood  upon  ber  do^ 
and  many  wounds  on  her  head,  one  near  an  inch  long  <>"  ^'^ 
side  of  the  nose,  quite  to  the  bone;  those  on  the  head  ^^"r 
quite  so  long,  but  the  greatest  part  of  them  went  quite  down  to  tK 
bone.    He  said  he  could  speak  with  certainty  to  twelve  >"."]!?"2 
on  her  head ;  but  he  was  not  certain  that  they  were  all  isl^^ 
by  the  same  instrument ;  some  were  simple  incisioosi  others  coo* 
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toied  and  lacerated;  that  on  the  nose  was  a  simple  incision,  AtkinsoD's 
appearing  as  if  made  by  a  shaq>  instrument.  The  greatest  part  ^^*^\ 
of  the  wounds  on  the  head  seemed  contused,  but  all  might  have  Cutting  uutni- 
beeo  done  with  the  same  instrument  by  which  the  nose  was  cut.  °^°^ 
The  difference  might  arise  from  the  different  situation  of  the 
wounds ;  according  to  the  situation  of  the  parts. — The  claw  of  a 
hammer  might  give  a  wound  accompanied  by  some  contusion.  A 
bloir  with  the  bony  part  of  the  fist,  he  thought,  might  cut  in  such 
a  waj  as  not  easily  to  be  distinguished  from  a  simple  incised 
wound.  He  observed  the  wounds  on  the  head  with  a  view  to  form 
a  judgment  whether  they  were  given  with  a  hammer,  and  some  of 
them  seemed  as  if  given  by  the  two  sides  of  the  claw  of  the 
hammer,  there  being  a  wound  or  cut  on  each  side,  and  a  space 
between  unhurt.  There  were  several  in  that  state ;  and  on  com- 
paring the  extent  of  the  parts  unhurt,  lying  between  the  wounds, 
thej  seemed  to  correspond  in  size,  so  that  the  wounds  had  the 
appearance  of  being  given  by  the  same  instrument.  No  hammer 
was  found  that  c(»uld  be  ascertained  to  be  what  the  prisoner  had 
used,  so  that  there  was  no  opportunity  of  judging  by  mspection  in 
what  degree  it  was  calculated  to  be  used  as  a  cutting  instrument. 
It  was  left  to  the  consideration  of  the  jury,  whether  the  wounds 
were  given  with  the  claw  part  of  the  hammer,  and  they  found  the 
prisoner  guilty.  Sentence  was  passed  upon  him,  but  execution 
respited,  to  take  the  opinion  of  the  judges,  whether  the  evidence 
of  the  nature  of  the  wounds  and  of  the  instrument  used  was 
sufficient  to  bring  the  case  within  stat.  43  G.  3.  c,  58.  The 
judges  held  the  conviction  to  be  right,  and  the  prisoner  was 
executed.     Vide  HatftvarcTs  case,  antct  p.  537* 

N.B,  Had  he  attempted  to  kill  her  with  the  blunt  end  of  the 
hammer,  he  would  have  been  guilty  of  a  misdemeanor  only.  4  BL 
Com.  m  (n.)  edit.  1809. 

The  indictment  charged  that  prisoner  feloniously,  &c.  assaulted   Averment  of 
«/•  S.,  and,  with  an  instrument  called  a  bayonet,  did  feloniously  cutting,  evi- 
nrike  and  cut  the  said  J,  S.,  with  intent,  &c.     It  appeared  in  evi-  ?^!^j°f.''*'""^ 
dence,  that  the  wound  was  inflicted  by  stabbing  and  ftot  by  cutting ;  yj^fance'^ 
and,  on  ca.  res.,  the  judges  held  the  conviction  wrong,  for  that  as  terial. 
the  Stat.  48  G.  3.  (a)  uses  the  words,  '<  stab  or  cut,"  in  the  alter- 
natiire,  the  distinction  must  be  attended  to  in  the  indictment, 
fi-  V.  M'Dermot,  C.  C.  R.  356. 

Cutting  is  properly  a  wounding  with  an  instrument  having  a 
sharp  edge ;  stabbing  is  a  wounding  with  a  pointed  instrument. 
1  Russ,  597*     See  also  Johnson* s  Dictionary. 

In  the  following  case,  it  was  held  that  a  blow  with  a  square  iron 
W,  which  inflicted  a  contused  ox  lacerated  wound,  was  not  a  cutting 
''ithin  the  act. 

John  Adams  was  tried  at  the  O.B.  Jan.  Sess.  1808,  before  A  blow  with  a 
Lftxorenee  J.,  on  an  indictment,  the  first  count  of  which  charged  XS* inflicted' 
him  with  feloniously,  wilfully,  and  maliciously  making  an  assault  ^  contused^or 
on  WHliam  Barret,  and  with  a  certain  sharp  instrument  striking  lacerated 
ind  cutting  him  in- and  upon  his  head,  with  intent  to  murder  him,   wound,  held 
against  the  form  of  the  sUtute.     A  second  count  charged  the  "<><  a  cuuing 
same  facts,  with  intent  to  disable  Barret;  and  a  third,  with  intent  ^'**»'"  ***«  •*^- 
to  do  him  great  bodily  harm.  On  the  evidence  it  appeared,  that  on 

(a)  Now  repealed. 
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Adams**  case,      tbe  9th  of  June  1807>  William  Barretj  the  prosecutor,  being  the 

constable  of  Poplar  and  Blackmail f  and  John  Lee^  being  tbe  head* 
borough,  having  heard  that  there  was  a  riot  in  a  street  called  Hokk" 
street  y  went  into  that  street  about  twelve  o'clock  at  night,  with  a  view 
of  keeping  the  peace ;  that  when  they  got  there  the  rioters  hid 
dispersed ;  but  observing  a  woman,  who  turned  out  to  be  the 
prisoner's  wife,  standing  at  an  alley  in  that  street,  Barret  told  her 
to  go  home,  or  he  should  find  her  one ;  and  iromediatelj  upon 
his  saying  this,  the  prisoner  (who  probably  mistook  him  and  Lu 
for  some  men,  who,  as  he  alleged  in  his  defence,  had  been  in  his 
house  that  night,  and  treated  his  wife  with  great  indecencj). 
rushed  by  the  woman,  and  with  some  weapon  struck  Lee  two 
blows,  the  last  of  which  knocked  him  down,  and  directly  after- 
wards struck  the  prosecutor  with  the  same  weapon  several  blon 
on  the  head  and  body,  pursuing  him  near  two  hundred  yards, 
when  he  fell,  and  was  there  left  by  the  prisoner  senseless,  with  t 
cut,  as  the  prosecutor  expressed  himself,  on  one  side  of  his  hesd, 
of  two  inches  lone.  The  weapon,  as  described  by  Lee^  was  about 
two  feet  and  a  half  long,  heavy,  and  sharp  withal,  and,  as  he  sop 
posed,  iron,  but  he  did  not  observe  its  shape.  JBarret  described 
It  as  being  about  three  feet  long,  of  the  same  thickness  through- 
out, and  square,  and  from  the  blows  he  received,  and  its  appesr- 
ance,  he  judged  it  to  be  a  square  iron  bar*  One  of  the  blows 
divided  the  prosecutor's  hat  in  a  straight  line  for  about  the  length 
of  an  inch  or  more ;  another  blow,  which  occasioned  tbe  woaod 
in  his  head,  made  a  dent  in  the  hat  of  some  length,  and  in  sooe 
degree  broke  the  texture  of  the  hat,  but  it  did  not  divide  it ;  and 
the  wound,  as  described  by  tbe  surgeon  who  attended  the  p^os^ 
cutor,  was  about  two  inches  long,  penetrating  the  integumeoti  to 
the  skull,  and  appeared  to  him  to  have  been  given  by  a  blunt,  ind 
not  by  a  sharp  instrument;  there  being  a  great  deal  ofcontosioe 
down  the  sides  of  the  wound,  being  what  the  surgeons  call  a  con- 
tused and  lacerated  wound,  and  not  what  is  called  an  incbed 
wound.  There  was  no  direct  proof  of  any  intention  in  the  pnsooer 
to  *cut  the  prosecutor.  Under  these  circumstances,  the  leaned 
judge  directed  the  jury,  if  they  believed  the  evidence,  to  find  tbe 
prisoner  guilty,  reserving  it  for  the  opinion  of  the  judges,  whether 
the  facts,  as  given  in  evidence,  were  sufficient  to  establish  a  wOfbl 
cutting  within  the  meaning  of  the  43  G.  3.  c.  58. ;  and  tbe  ju? 
found  the  prisoner  guilty.  The  judges  held  the  conviction  wrong, 
the  wound  having  been  inflicted,  not  with  a  sharp,  but  with  a  bloiit 
instrument.  Rex  v.  Adams,  O.  B.  Jan,  Sess,  1808,  MS.  CCR- 
So  also,  in  a  case  before  Dallas  C.  J.  and  Burton  J.  at  Ckai^ 
Assizes,  it  was  ruled,  that  a  blow  with  the  handle  of  a  ^'^^^^ 
was  not  a  cutting  within  the  act,  though  it  made  an  incisoo- 
Anon.S  Ev>  Col*  Stat,,  part  v.  c.  4.  p.  334.  note  (2.) 

It  is  to  be  remarked,  with  reference  to  the  foregoing  decisions, 
that  the  importance  of  them  is  now  in  a  great  measure  supersededf 
as  the  Stat.  9  G.4.  c.  31.  uses  the  terms  "stab,  cut,  or  wound; 
whereas  the  two  first  of  these  only  are  to  be  found  in  43  G. 5.  ^5S> 
See,  however,  R,  v.  fVood  and  another,  p.  542.,  and  the  folloviug 
cases. 

What  shall   be   considered  a  cutting  tjUh  inteni  to  do  sm 
.   ^.,    g^^ous  bodily  harm,"]     An  extraordinary  and  shocking  esse  wa* 

gnerous  bodily  tried  before  Graham  B.  at  Chdmsford  Lent  Au.  1818.  We 


9G.  4.  c.  31. 
**  stab,  cut,  or 
wound.'* 


Cutting  with 
intent  to  do 
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prisoner  was  indicted  on  Lord  EUenborough*s  act.  The  only  count  Cox*s  case. 
to  which  the  eridence  applied  was,  that  with  a  sharp  instrument 
be  feloniously  and  maliciously  did  cut  Mary  Evans  upon  her 
private  parts,  with  intent  in  so  doing  to  do  her  a  grievous  bodily  harm. 
Tlie  fact  of  cutting,  as  charged,  was  proved  by  the  evidence  of 
Mary  EvanSf  an  intelligent  girl  of  ten  years  of  age  ;  in  which  she 
was  corroborated  by  the  testimony  of  her  mother  and  the  surgeon 
who  had  examined  her.  —  The  learned  judge  told  the  jury,  that 
they  were  to  consider  whether  this  was  not  a  grievous  bodily  in- 
jury to  the  child,  though  eventually  not  dangerous ;  that  such  it 
seemed  to  him ;  and  as  to  the  intent  (though  meant  a  rape),  he  did 
that  which  the  law  made  a  distinct  crime,  viz.  intentionally  to  do 
the  child  a  grievous  bodily  harm.  He  was  not  the  less  guilty  of 
that  crime,  because  his  principal  object  was  another.  That  the 
intention  might  be  inferred  from  the  act  itself.  The  jury  found  the 
prisoner  guilty,  but  sentence  was  respited,  to  take  the  opinion  of 
the  judges,  all  of  whom  held  the  conviction  right.  R,  v.  Cox^ 
C.  C.  R.  362. 

iV.  B,  At  the  following  assizes  the  prisoner  received  sentence  In  an  indict* 
of  death,  and  wa»  left  for  execution.     On  30th  July  following,  he  ""«"J  <>"  ■*»*• 
was  respited  till    the  Hth  of  August;   and  ultimately  he  was  ^^\^'^^ 
ordered  to  be  imprisoned  two  years  in  the  house  of  correction.        ^y^^  words, 

R»y»  Akenheadf  Northumberland  Summer  Ass*  1816,  cor.  Bay^   "xme  other 
Ifjf  J.,  Holt's  Rep.  469«    The  prisoner  was  indicted  on  stat.  43  G.  3.  grievota  bodily 
c  5S-    The  circumstances  were  these :  —  The  prosecutor  and  *««»»"  must  be 
some  other  men  had  got  hold  of  a  woman,  who,  as  they  conceived,  *^*T!?  ^  . 
had  been  using  another  person  ill.  They  said  that  she  deserved  to  wounds  only^as 
be  ducked  in  a  trough  which  was  near ;  but  it  did  not  appear  that  an  inflicted 
such  was  their  intention.     The  prisoner,  who  was  at  some  distance  upon  a  Wtal 
at  the  time,  on  being  informed  that  they  were  using  the  woman  ill,  P*^  of  the 
exclaimed,  <<  I  have  got  a  good  knife,"  and  immediately  rushed        ^* 
to  the  place  where  she  was.     He  entered  among  the  crowd,  and 
instantly  struck  the  prosecutor  on  the  shoulder  with  a  knife.    The 
prosecutor  turned  round  upon  him ;  a  struggle  ensued  between 
them,  and  in  that  struggle  the  prosecutor  received  other  wounds. 
After  they  had  fought  for  some  time,  the   prisoner  dropped  the 
knife  and  ran  away.    The  wound  upon  the  prosecutor's  shoulder 
w^as  about  seven  inches  long,  and  two  deep ;  and  the  lap  of  one  of 
his  ears  was  cut.    There  was  likewise  a  slight  wound  on  the  gland 
of  his  neck,  and  a  cut  on  his  lefl  arm.     The  indictment  contained 
counts — first,  for  an  intent  to  murder,  &c. ;  and,  second,  to  maim, 
disfigure,  and  disable ;  third,  and  do  some  other  grievous  bodily 
harm.    WiUiamSf  for  the  prisoner,  objected  ;  —  First,  that  the  first 
and  second  counts  in  the  indictment  were  not  supported  by  the 
evidence.     The  only  question  was  upon  the  third  count ;  did  the 
prisoner  mean  to  do  some  "  other  grievous  bodily  harm  "  to  the 
prosecutor  ?  He  submitted  that  the  wounds  were  not  of  that  nature 
from  which  grievous  bodily  harm  could  ensue.    It  was  a  scuffle,  in 
which  a  knife  was  used  accidentally,  without  any  settled  design  to 
*'  maim,  disfiigure,  or  disable,"  or  to  do  *'  other  grievous  bodily 
harm  "  to  the  prosecutor.    Secondly,  the  wounds  were  not  inflicted 
in  a  part  of  the  body  which  could  produce  such  a  consequence. 
Rayky  J.  entertained  some  doubts  on  the  circumstances ;  the 
bounds  were  not  in  a  vital  part ;  and  queere^  whether  the  injury 
done  was  a  grievous  bodily  harm  contemplated  by  thei  act?  Had 
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death  ensued,  would  it  have  been  more  than  manslaughter?  And 

was  not  this  limit  clearly  understood  throughout  the  act?  His 

lordship  directed  an  acquittal,  under  all  the  circumstances  of  tly 

case. 

The  wound  ^^  ^  ^ase  where  the  prosecutor  suffered  grievous  bodily  Injurj 

must  be  such      from  the  prisoners,  by  being  beaten  with  an  iron  bar  and  hammer, 

as  to  break  the    it  was  held  not  to  be  a  wound  within  the  meaning  of  9  G.  4.,  oo 

^^*°'  account  of  the  continuity  of  the  skin  not  being  broken.  IL  t. 

Wood  and  another^  1  M.  278. 
Such  wound  But  where  the  prosecutor  was  severely  wounded  by  a  hammeri 

inflicted  by  a  which  was  thrown  at  him,  and  divided  the  skin,  and  caused  aa 
hammer  wUl  be  effusion  of  blood,  it  was  held  to  be  within  the  statute,  and  thslthe 
withm  Uic  sUL  prisoner  was  properly  convicted.  R.  v.  WUhers,  1  M.  90^. 
Wound  from  a  A  wound  from  a  kick  with  a  shoe  will  be  within  the  act,  Tr.  J. 
kick  with  a  shoe  1831,  MS,  BayUy  B.  A  wound  from  a  shoe  in  the  hand  would 
is  witliin  the  be  within  the  act,  and  a  blow  from  a  shoe  on  the  foot  would  be 
'^^  likely  to  inflict  a  more  deadly  wound  than  a  blow  from  a  iboe  ia 

the  hand.     Per  Ld«  Tenterden^  ib. 
Means  or  in-  On  an  indictment  for  wounding  with  intent  to  kill,  Arc,  the  b- 

struroent  of  the  strument  or  means  by  which  the  wound  was  inflicted  need  oot 
yonnA  need  ^^  Stated,  and  though  stated,  do  not  confine  the  prosecutor  to 
not  be  stated,      prove  a  wound  by  such  means. 

ATermentofa  On  an  indictment  which  charges  the  wound  to  have  bees 
wound  by  inflicted  by  striking  with  a  stick  and  kicking  with  the  feet,  proof 

striking  and  ^jj^^  jj^g  ^ound  was  caused  either  by  a  blow  from  a  stick  or  from  t 
of  dtto  suS^  kick  will  be  sufficient,  though  it  be  uncertain  by  which  of  the  two 
cicnt.  it  was.    Ibid. 

Person  wound*  Indictment  on  9  G.  4.  charged  that  the  prisoners,  with  a  oertiffl 
ed  had  been  Stick  and  with  their  feet,  did  strike,  kick,  and  wound  W.L;  witb  in* 
both  struck  tent,  &c.  It  appeared  in  evidence  that  the  prisoners  struck  \m^ 
and  kicked.        a  hedge-Stake,  or  half  a  rail,  and  kicked  him,  and  that  the  wound  vis 

occasioned  either  by  a  blow  from  a  stick  or  by  a  kick  frooi  a 
heavy  shoe,  but  the  witnesses  could  not  say  which.    On  cstt»  |be 
judges  (Patleson  J.  alone  absent)  held,  that  the  means  by  vbicb 
Averment  the  wound  was  inflicted  need  not  have  been  stated;  thstitvss 

of  means  of  surplusage  to  state  them ;  that  the  evidence  did  not  coofioe  tbe 
wounding  sur-  crown  to  the  means  stated,  but  might  be  rejected  as  surpios^« 
plusage.  ^Q^  ^^^^^  whether  the  wound  was  from  a  blow  with  a  stick  on 

kick  from  a  shoe,  the  indictment  was  equally  supported.  Con« 
viction  right.  Tr.  T.  1831,  R.  v.  Briggs,  MS.  BayUyB.  S.C 
1M.818. 

N.B.  The  wounds  were  such  that  prosecutor  was  covered  vitii 

blood,  his  mouth  was  cut,  and  the  membrane  of  his  skull  Isidbare. 

Biting  off  a  The  prisoner  having  been  convicted  at  the  Old  Bailey  vrM^ 

6nger  not  a        xg34^  on  an  indictment  for  feloniously  and  maliciously  ssttuKog 

3?ih?n'd£  ftiat    ^*  ^•»  ^^^  feloniously  and  maliciously  wounding  him,  by  Wi^y 

ike  end  of  the  second JinRer  of  the  left  hand,  with  intent  (IstcoMil 
to  maim;  (2d)  to  disfigure;  (3d)  to  do  some  grievous  bodsr 
harm.  A  doubt  having  arisen  whether  this  was  a  wooodiii^fi^'^ 
the  meaning  of  the  statute,  on  case  reserved  it  was  the  opmionof 
seven  judges  against  six  that  the  conviction  was  wrong.  ^ '' 
1834,  R.  V.  John  Stevens,  MS. 
Intent  must  be  It  is  necessary  that  the  indictment  should  allege  the  inteot  vitl^ 
laid.  which  the  defendant  inflicted  the  personal  injury  with  which  be  » 

charged.     1  Russ.  598. 
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But  though  the  intent  laid  is  that  of  doing  grievous  bodily  Main  intent  to 
yOf^f  ^^^  1^  appears  that  the  prisoner's  main  intent  was  to  prevent  P*"^^^^  ^^S 
\^\^  lawful  apprehension,  yet  he  may  be  convicted*  if,  in  order  to  but'by^mwns 
^tfect  such  latter  intent,  he  also  intended  to  do  grievous  bodily  of  doing  bodily 
igrm.      1  Rutim  599*  barm,  sucb 

Where  a  poacher  fired  at  one  of  three  keepers,  who  were  ad-  letter  intent 
f  toeing  to  seize  him,  and  the  jury  thought  his  motive  was  to  pre-  n>«7  belaid* 
rent  his  being  apprehended,  but  that,  in  order  to  effect  that  pur- 
pose, he  had  also  the  intention  of  doing  some  grievous  bodily 
:iam»  it  was  held,  that  he  was  properly  convicted  on  an  indict- 
nent,  laying  the  intent  to  be  that  of  doing  grievous  bodily  harm* 
iL  V.  GiUaw,  I  R.  Sf  M.  85. 

Where  the  intent  charged  is  that  of  obstructing  a  lawful  appre-  There  must  be 
Piension*  it  must  appear  that  resistance  was  made  to  a  person  l^^^ui  autbor- 
^aving  lawful  authority  to  apprehend  the  prisoner.    R,  v.  Dyson^  J|J^  appre- 
zlu  1  Ruis.  600. 

Where  the  prisoner  was  detected  in  the  night  attempting  to  Person  at- 
:rommit  a  felony,  it  was  held,  he  might  lawfully  be  detained  with-  tempting  a 
out    a  warrant,   till  he  could  be  carried  before  a  magistrate*  ^'^^^^  ^7  D>g^t 
R.  ▼.  Hunt,  lR.SfM.  93.   1  Russ.  601.  maybedetamed. 

So,  if  the  injury  is  inflicted  with  the  intent  to  do  grievous  bodily  Sufficient  if 
baroQ,  it  is  immaterial  whether  grievous  bodily  harm  be  or  be  not  there  be  intent 
done.     8.C.i6id.  to  do  bodily 

It  was  also  held,  that  to  constitute  this  offence,  general  malice  is  ''^"°' 
sufficient,  and  that  it  is  not  necessary  to  shew  particular  malice   General  malice 
againat  the  individual.     S.C.Md.  sufficient. 

ICilling  an  officer  who  attempts  to  arrest  a  man  will  be  murder, 
tYiough  the  officer  has  no  warrant,  and  though  the  man  has  done 
nothing  for  which  he  is  liable  to  be  arrested,  if  the  officer  has  a 
cfaaf^e  against  him  for  felony,  and  he  knows  the  individual  to  be 
an  officer,  though  the  officer  do  not  notify  to  him  that  he  has 
such  a  charge.    E.  T.  1882,  Bayle^  B.  MS. 

Prisoners  attempted  to  push  J,  S.  into  a  ditch :  shortly  after-  Charge  of 
wards, «/.  S*  saw  ^.,  a  watchman,  and  told  him  they  had  attempted   f«iony  made, 
to  rob  him,    J.  S.  and  A.  followed  them,  and  J.  S.  said  to  A.  {JlJl'S'en  wm- 
**  That's  them : "  prisoners  were  near  enough  to  have  heard.   They  tnitted. 
had  not,  in  fact,  attempted  to  rob  J.  S.    A.  addressed  the  pri-  q^^p  wound* 
soners,  **  You  must  come  back  and  go  along  with  me :"  he  did  edin  arresting 
not  say  why,  or  say  he  had  any  charge :  he  was  at  the  time  be-  outofhlsHmita, 
yond  the  limits  in  which  he  was  watchman.    One  prisoner,  W.,  without  declar- 
drew  a  sharp  instrument,  and  said,  "  Keep  off,"  A,  repeated,  «*  It's  |"8  **"*  ^**'JJho 
of  no  use ;  you  must  go  back."     The  prisoner  fV.  made  a  spring  at  ^newhim^to  b« 
'^.y  and  caught  one  of  the  skirts  of  his  coat :  A.  pulled  out  his  ^^  officer. 
s^dBT,  and  turned  at  the  prisoners,  and  they  came  at  him.     He 
struck  at  W»  with  his  staff,  and  hit  him  :  W,  immediately  stabbed 
4^  and  the  other  prisoner  struck  at  him  with  another  knife.     On 
^t^dictment  inde  for  stabbing,  with  intent  to  do  grievous  bodily 
^anuy  it  appeared  that  the  prisoners  knew  A,  was  a  watchman ; 
^nd  upon  conviction  and  case,  the  question  was,  whether,  as  pri-  Case  within  the 
^ooers  had  done  nothing  to  warrant  their  arrest,  A-  could  legally  s^tute. 
Attempt  to  arrest  them  without  saying  they  had  a  charge  of  rob- 
^ery  against    them;  and  nine    judges,  against  Bayley,    Park, 
^iUltdiJef  and  Bcwua^el,  held  he  might,  and  that  had  death  ensued 
^t  would  have  been  murder.    £•  T.  1832,  A.  v.  Woolmerf  MS* 
^aykif  B.  S,  C.  1  M.  534. 
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Charge  for 
maliciously 
cutting  to  pre- 
Tent  lawful  ap- 
prehension. 

Question  of 
warrant  con- 
tinuing in 
force. 


Indictment 
pursuing  the 
words  of  the 
statute  suffi- 
cient. 

Malicious  cut- 
ting to  prevent 
lawful  appre- 
hension. 

Prisoner  using 
unlawful  games 
at  a  fair,  appre- 
hended some 
hours  after- 
wards without 
warrant:   Held 
not  fresh  pur- 
suit 


It  is  not  an 
offence  within 
43  G.  3.  c.  58. 
against  malid' 

Vfiih  intent  to 
remt  lawful 
apprehension^  if 
the  cutting  took 
place  in  an  at- 
tempt to  appre- 
hend the  pri- 
soner previous 
to  notification 
to  him  of  the 
purpose  for 
which  he  was 
laid  hold  of. 
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Prisoner  was  indicted  for  maliciously  cutting  and  wotmding, 
with  intent  to  resist  his  being  lawfully  apprehended  for  a  certain 
offence,  for  which  <*he  was  then  and  there  liable  to  be  apprebeoded, 
by,  &c.,viz.  for  that  on,  &c.  he  violently  assaulted  and  beat  one  A.B' 
It  appeared  that  prisoner,  being  apprehended  on  a  warraat  for  an 
assault,  and  carried  before  two  magistrates,  refused  to  find  bsii,  and 
while  his  commitment  was  making  out,  made  his  escape:  upon 
which  the  prosecutor  (being  the  person  who  had  taken  the  prisoner 
into  custody)  was  ordered  verbally  by  the  magistrates,  through 
their  clerk,  to  go  after  the  prisoner,  which  he  did  ;  and  on  attempt- 
ing to  retake  him,  the  prisoner  cut  him  with  a  knife  in  the  band 
and  arm.  It  was  objected,  that  the  warrant  for  the  assault  vm 
Junctus  officio^  and  that  the  second  apprehension  was  for  tbe 
escape.  It  was  also  objected  that  the  count  was  bad,  as  it  M 
not  follow  that  the  prisoner  was  liable  to  be  apprehended  for  as- 
saulting and  beating  A.  B*  The  judges  held  unanimously  that 
the  prosecutor  had  power  to  arrest  upon  the  original  warrant ;  sod, 
secondly,  that  the  count  was  good,  the  words  of  the  stat.beiov^cA 
ficiently  pursued  (a),  and  that  all  afler  the  viz.  might  be  considered 
surplusage.  Conviction  right.  Af.  7*.  1833,  R,  ▼.  Robt,  WUlkmi, 
cor,  Gaselee  J.,  Denb,  Sum.  Ass*  1833.  MS. 

Charge  for  maliciously  cutting,  with  intent  to  resist  lavful  ap* 
prehension.  Prisoner,  with  several  others  in  his  compaor,v6 
playing  at  thimble-rig  in  a  fair,  between  two  and  four  p.m.,  and  i 
constable,  who  had  orders  to  take  up  persons  so  employed,  endea- 
voured to  apprehend  him,  and  took  one  of  them,  but  the  prisoner 
and  the  others  rescued  him.  The  constable  saw  nothing  more  of 
the  prisoner  till  nine  at  night,  when  he  found  him  at  a  public-boose, 
and  trying  to  apprehend  him,  the  prisoner  cut  him,  kc  6/ 
Vagrant  Act,  5  G.  4.  c.  83.  $  4.,  prisoner  was  a  rogue  and  n^ 
bond,  and  $  6.  authorises  any  person  whatever  to  apprebeod 
any  person  who  shall  be  found  offending,  &c.  The  queatioo  re- 
served was,  whether  the  constable  had  power  to  apprehend  vith- 
out  warrant,  and  whether  it  was  fresh  pursuit :  the  judgei  ^^ 
troanimously  that  it  was  not  fresh  pursuit,  and  a  pardon  vas  r^ 
commended.  M.  T.  1833,  R*  v.  IV,  Gardener ^  cor.  Bosan^i^ 
Glamorgan  Sum,  Ass,  1833.  MS.  R.  v.  Htmarihj  1  R.  Sf  M*  'M 
Hanway  v.  Bolton^  2  Mann.  15. 

R.Y.  Ricieits,  Worcester  Sum.  Ass.  1811,  cor.  Lawrence  I* 
3  Campb.  68.     Indictment  on  stat.  43  G.  3.  c.*58.,  for  malicioosSj 
cutting  one  IVebbf  with  intent  to  obstruct,  resist,  and  prevent  tlx 
lawful  apprehension  and  detainer  of  the  prisoner.     The  prisoner 
stole    some  wheat,    which   was    soon    after    found  conceal^ 
in  a  field.     Webb  watched  near  the  place,  and  on  the  pnsonff^ 
coming  and  taking  up  the  bag  containing  the  wheat,  pursued  and 
seized  him,  without  desiring  him  to  surrender,  or  stating  for  vhat 
reason  he  was  apprehended.     A  scuffle  ensued,  during  vbicOi 
before  Webb  had  spoken,  the  prisoner  drew  a  knife^  and  cot  bim 
across  the  throat.  —  Lawrence  J.     As  Webb  did  not  commiiD'^^^ 
to  the  prisoner  the  purpose  for  which  he  seized  him,  this  case  does 
not  come  within  the  statute.     If  death  had  ensued,  it  woald  onlr 
have  been  manslaughter.     Had  a  proper  notification  been  mace 
before  the  cutting,  the  case  would  have  asaumed  a  different  com* 


(a)  See  s.  21.  of  TO.  4.  c  64. 
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plesion*    The  prisoner  must  be  acquitted    upon    tbis    indict- 
meot.  (a) 

Wh^re  a  constable  took  prisoner  into  custody  on  a  person's  Ill^pil  appre- 
complaming  to  him  verbally  that  prisoner  bad  misused  him,  and  l^^'on  «nd  re- 
charged  «/.  S.  to  assist  in  taking  him  before  a  justice,  and  after-  ^'"S  "P^ 
irards,  in  proceeding  along  towards  the  justice's,  the  prisoner  tried  stale's  m^su" 
to  escape,  and  J.  S.  pursued,  and  in  attempting  to  take  hold  of  ant. 
Jiim  was  cut  by  htm  in  the  face  with  a  knife,  prisoner  was  in« 
dieted,  on'4S  G.  S.,  for  maliciously  cutting  with  intent  to  prevent 
iiwful  apprehension.   On  ca«  res.,  the  judges  were  of  opinion,  that 
u  the  original  arrest  was  unlawful,  the  recaption  would  have  been 
so  too ;  wherefore  it  would  not  have  been  murder  if  death  had 
ensued ;  and  consequently,  that  on  this  indictment  prisoner  waa 
SDtitled  to  an  acquittal.    E.  T.  1826,  R.  v.  Curvan,  I  R.  Sf  M. 
132- 

Prisoner  being  discovered  in  a  shop  which  he  had  broken  into.  Intent  to  djs- 
he  watchman  endeavoured  to  apprehend  him,  on  which  prisoner  '^^^  ^^  *  ^™®' 
itrock  him  some  severe  blows  with  a  crow-bar,  which  cut  and  "ntl^""*"* 
maimed  him ;  the  jury  convicted  him,  and  found  that  he  wounded 
iie  watchman  with  intent  to  disable  him  till  he  could  escape.   Oo 
:a.  res.,  the  judges  held  the  conviction  wrong,  as  it  appeared 
he  prisoner  intended  only  to  produce  a  temporary  disability,  not 
L  permanent  one.    The  indictment  was  on  43  G.  3.,  laying  the  in- 
ent  to  murder,  maim,  and  disable.     Tr.  T.  1824,  K*  v.  Boyce^ 
I  A.  4-  M.  29. 

Prosecutor,  a  gamekeeper,  was  out  with  his  brother,  an  assistant^  Provocttioa 
o  look  after  poachers,  and  they  heard  some  guns  fired  in  a  neigh-  fp^^  ^y  gmme- 
>ouTingwooa.     Shortly  afterwards,  they  saw  the  four  prisoners  *«*P^*** 
nralking  in  a  road,,  one  of  whom  had  a  gun,  and  prosecutor  spoke  ^^^'^  '"' 
o  them  for  being  out  killing  game,  but  used  no  threats,  and  pro- 
(ecutor's  brother  took  hold  of  the  gun  which  was  in  the  hands  of 
one  of  the  men,  but  no  violence  ensued  between  them.  The  place 
vhere  they  were  was  not  within  the  manor  of  prosecutor's  master^ 
Shortly  afterwards,  the  prosecutor  was  violently  beaten,  and  his 
leg  cut;  and  the  prisoners  being  indicted  on  9  G.  4.  c.Sl.,  a  case 
ras  reserved,  after  conviction,  and  the  judges  were  of  opinion  that 
the  circumstances  were  not  such  as  would  have  made  it  man- 
slaughter if  death  had  ensued,  and  consequently  that  the  convic- 
tion was  right.   £.  T.  1833,  R.  y.  fVamer  and  others,  1  M.  380. 

Where  Uie  prisoner  was  indicted  under  43  G.  3.  c.SS.  (now  Administering 
reoetied),  which  made  it  capital  '<  to  administer  to,  or  cause  to  be  poifon :  a  new 
idninistered  to,  or  to  be  taken  by  any  one,  any  deadly  poison,"  &cw  ^^^^^^^^^ 
and  it  appeared  that  he  gave  ^.,  a  woman  by  whom  he  had  had-  °^  ^^^   "  ^' 
Achild*  a  poisoned  cake,  and  urged  her  to  eat  it,  and  she  put  a 


/a)  Mr.  CampbeU  adds,  in  a  note,  —  But  if  a  constable,  acting  within  his  dis- 

^^^^  where  be  is  generaWf  known,  produces  his  staff  of  office,  the  law  will  presume 

^^MX  the  pv^7  to  ^  apprehended  had  due  notice  of  his  intent,  without  a  verbal 

^^^d&caAvn*     Gordon* »  <ase,  1  StM't  P.  C  816.     And  it  is  sufficient  for  a  con- 

t^^^le  to  say  be  arrests  in  the  kingU  name.     1  Hale,  583.     Where  it  appears  thak 

ke  oarty  tnows  the  i^fficer  and  his  business,  the  law  requires  no  express  notice  to 

*\»  ffiircn.     Thus,  where  Vevi  drew  his  sword  on  a  bailiff  who  came  to  arrest  him, 

N  1(1  «^d,  **  Stand  off,  I  know  you  well  enough  :  come  at  your  peril,"  and  upon 

i£  \Mliff**  immediately  taking  hold  of  him,  without  using  words  of  arrest,  or 

.%e'«iiig  «ny  warrant,  Fem  kSled  him,  tbis  was  holden  to  be  murder.     Pew> 

Vrt^.Tfo.  Car.  183. 

VOL.  IW»  ^  ^ 
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Aider  and  abet- 
ter ;  indictment 
need  not  state 
that  he  was 
fihmiously  pre- 
tent,  &c. 


9  G.  4.  c  31. 
Arresting  a 
clergyman 
during  divine 
senrice. 


Punishment  for 
assaults  on  offi- 
cers, &c.  for 
their  en- 
deavours to 
save  shipwreckp- 
ed  property. 


Assaults  with 
intent  to  com- 
mit felony ; 
assaults  on 
peace  officers ; 
or  to  prevent 
the  arrest  of 
offenders ;  or  in 
pursuance  of  a 
conspiracy  to 
raise  wages ; 
punishable  with 
hard  labour. 


Assault  on  any 
seaman,  &c.  to 
prevent  him 
from  working; 
assault  with 
intent  to  ob- 
struct the  buy- 
ing or  selling 
of  grain,  or  its 
free  passage, 
punishable  be- 
fore  two  magi*- 
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piece  of  it  in  her  mouth,  but  did  not  swallow  it :  after  confiction, 
on  ca.  res.,  the  judges  were  of  opinion  that  the  delivery  to  the 
woman  did  not  constitute  an  administering  within  the  statute,  and 
a  pardon  was  recommended.    R.  ¥•  Cadman^  1  R*Sf  M*  Hi. 

In  a  prosecution  under  45  G.  3.  prisoner  was  convicted  on  t 
count  charging  that  an  unknown  person  feloniously,  Ac.  shot  it 
prosecutor,  and  that  prisoner  and  two  others  were  then  and  there 
present,  aiding  and  abetting.  An  objection  was  taken  that  the 
mdictment  was  defective,  on  account  of  its  omitting  to  state  that 
the  prisoner  was  feloniously,  &c.  present,  &c.,  and  the  point  wai 
reserved  for  the  consideration  of  the  judges  :  the  judges  were  ail 
of  opinion  that  the  conviction  was  right.  Af.  T.  1816,  R.  v.  Timk 
C.C.R.SU.  1  Russ.  60S. 

By  9  G.  I.  c.  91.  §  23.  "  If  any  person  shall  arrest  any  cHergpm 
upon  civil  process,  while  he  shall  be  performing  divine  senriee, 
or  shall,  with  the  knowledge  of  such  person,  be  going  to  perfom 
the  same,  or  returning  from  the  performance  thereof,  e^erj  muh 
offender  shall  be  guilty  of  a  misdemeanor,  and,  being  coDviolei 
thereof,  shall  suffer  such  punishment,  by  fine  or  imprisoomest,  or 
by  both,  as  the  court  shall  award." 

§  24.  "  If  any  person  shall  assault  and  strike  or  wound  asf 
magistrate,  officer,  or  other  person  whatsoever  lawfully  autho. 
rised,  on  account  of  the  exercise  of  his  duty,  in  or  conccrniag 
the  preservation  of  any  vessel  in  distress,  or  of  any  vessel,  gso^ 
or  effects  wrecked,  stranded,  or  cast  on  shore,  or  lying  uDder 
water,  every  such  offender,  being  convicted  thereof,  shall  be 
liable  to  be  transported  beyond  the  seas  for  the  term  of  sena 
years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  for  such  term  as  the  comt 
shall  award." 

§  25.  *'  Where  any  person  shall  be  charged  with,  and  coavicted 
of,  any  of  the  following  offences  as  misdemeanors ;  that  is  to  ssj, 
of  any  assault  with  intent  to  commit  felony  ;  of  any  assault  upas 
any  peace  officer  or  revenue  officer  in  the  due  execution  of  his 
duty,  or  upon  any  person  acting  in  aid  of  such  officer;  of  sbj 
assault  upon  any  person,  with  intent  to  resist  or  prevent  the 
lawful  apprehension  or  detainer  of  the  party  so  assaulting,  or  d 
any  other  person,  for  any  offence  for  which  he  or  tliey  may  be 
liable  by  law  to  be  apprehended  or  detained ;  or  of  any  a»aait 
committed  in  pursuance  of  any  conspiracy  to  raise  the  nte  of 
waees ;  in  any  such  case  the  court  may  sentence  the  ofiender  to 
be  imprisoneo,  with  or  without  hard  labour,  in  the  common  gaol 
or  house  of  correction,  for  any  term  not  exceeding  two  jetn, 
and  may  also  (if  it  shall  so  think  fit)  fine  the  offender,  and  re- 
quire him  to  find  sureties  for  keeping  the  peace." 

§  26.  "  If  any  person  shall  unlawfully  and  with  force  hinder  my 
seaman,  keelman,  or  caster  from  working  at  or  exercising  his  i^^* 
ful  trade,  business,  or  occupation,  or  shall  beat,  wound,  or  use  toy 
other  violence  to  him,  with  intent  to  deter  or  hinder  him  from 
working  at  or  exercising  the  same ;  or  if  any  person  shall  best, 
wound,  or  use  any  other  violence  to  any  person,  with  intent  to 
deter  or  hinder  him  from  selling  or  buying  any  wheat  or  otl)^ 
grain,  flour,  meal,  or  malt,  in  any  market  or  other  place,  tf  <^ 
beat«  wound,  or  use  any  other  violence  to  any  person  hsnog  the 
care  or  charge  of  any  wheat  or  other  grain,  flour,  meal,  or  milt. 
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whikt  on  iU  waj  to  or  from  any  city,  market  town,  or  other jplace^  9  G.  4.  c.  31. 
with  intent  to  stop  the  conveyance  of  the  same,  every  such  oifender 


maj  be  convicted  thereof  before  two  justices  of  the  peace,  and  *»■*«>  ^'h  >«- 
imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or  house  '''^^^J'*"^^ 
of  correction,  for  any  term  not  exceeding  three  calendar  months :  monUMT* 
Provided  always,  that  no  person,  who  shall  be  punished  for  any 
such  ofieace  by  virtue  of  this  provision,  shall  be  punished  for  the 
same  oflence  by  virtue  of  any  other  law  whatsoever." 

§  27*  "Whereas  it  is  expedient  that  a  summary  power  of  punish-  Penoni  com. 
log  persons  for  common  assaulu  and  batteries  should  be  provided  >ni^°g  *^J 
under  the  limitations   herein-after  mentioned ;    be  it   therefore  SJ'S^J^?^*' 
enacted,  that  where  any  person  shall  unlawfully  assault  or  beat  ^  compcll™^ 
any  other  person,  it  shall  be  lawful  for  two  justices  of  the  peace,  by  two  magis- 
ipon  complaint  of  the  party  aggrieved,  to  hear  and  determine  such  trttes  to  pay 
Bffence,  and  the  offender,  upon  conviction  thereof  before  them,  ^"®  •"<*  «?*^ 
>hall  forfeit  and  pay  such  fine  as  shall  appear  to  them  to  be  meet,  ^^*  exce«ling 
30C  exceeding,  together  with  costs  (if  ordered),  the  sum  of  5/.» 
vhich  fine  shall  be  paid  to  some  one  of  the  overseers  of  the  poor, 
T  to  some  other  officer  of  the  parish,  township,  or  place  in  which 
the  offence  shall  have  been  committed,  to  be  by  such  overseer  or  Application  of 
)fficer  paid  over  to  the  use  of  the  general  rate  of  the  county,  tbe  fine. 
iding,  or  division  in  which  such  parish,  township,  or  place  shall 
)e  situate,  whether  the  same  shall  or  shall  not  contribute  to  such 
general  rate ;  and  the  evidence  of  any  inhabitant  of  the  county, 
iding,  or  division  shall  be  admitted  in  proof  of  the  offence,  not- 
nthstanding  such  application  of  the  fine  incurred  thereby :  and  if 
uch  fine  as  shall  be  awarded  by  the  said  justices,  together  with 
he  costs  (if  ordered),  shall  not  be  paid,  either  immediately  after 
he  conviction,  or  within  such  period  as  the  said  justices  shall  at 
he  time  of  the  conviction  appoint,  it  shall  be  lawful  for  them  to   Commitment 
commit  the  offender  to  the  common  gaol  or  house  of  correction,  on  nonpay- 
nere  to  be  imprisoned  for  any  term  not  exceeding  two  calendar  »«»»• 
nonths,  unless  such  fine  and  costs  be  sooner  paid ;  but  if  the   if  the  magis- 
Qstices,  upon  the  hearing  of  any  such  case  of  assault  or  battery,  trates  dismiss 
ball  deem  the  offence  not  to  be  proved,  or  shall  find  the  assault  ^  complaint, 
»r  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit  any  ^^^^^^^^ 
^UDishment,  and  shall  accordingly  dismiss  the  complaint,  they  shall  i^,  that  effect, 
orthwith  make  out  a  certificate  under  their  hands,  stating  the 
^t  of  such  dismissal,  and  shall  deliver  such  certificate  to  the 
tarty  against  whom  the  complaint  was  preferred." 
k  ^.  **  If  any  person  against  whom  any  such  complaint  shall   Such  certificate 
'ave  been  preferred  for  any  common  assault  or  battery,  shall  have  ^^  ccmnction 
btained  such  certificate  as  aforesaid,  or  having  been  convicted  ??         i 
^all  have  paid  the  whole  amount  adjudged  to  be  paid  under  such  pr^^SedinM. 
-(^nTiction,  or  shall  have  suffered  the  imprisonment  awarded  for 
■ODpayment  thereof,  in  every  such  case  he  shall  be  released  from 
'il  further  or  other  proceecfings,  civil  or  criminal,  for  the  same 
laase.'* 

§29.  *<  In  case  the  justices  shall  find  the  assault  or  battery  com-  These  provi- 

"ained  of  to  have  been  accompanied  by  any  attempt  to  commit  wons  not  to  ap- 

^}^^Jy  or  shall  be  of  opinion  that  th^  same  is,  from  any  other  P*y  ^J****  **"•" 

-ircmnstance,  a  fit  subject  for  a  prosecution  by  indictment,  they  tempTtocom!!* 

'^alj  abstain  from  any  adjudication  thereupon,  and  shall  deal  with  ,„;(  ^  felony, 

he  case  in  all  respects  in  the  same  manner  as  they  would  have  nor  to  cases  fit 

^(>Qe  before  the  passing  of  this  act :  Provided  also,  that  nothing  for  indictment. 

N  N  2 
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Justices  not  to 
interfere  in  title 
to  land,  or  in 
bankruptcy  or 
insoWency,  or 
judicial  process. 

Provision  for 
offences  against 
this  act  punish- 
able on  sum- 
mary convic- 
tion. 


Limitation  of 
time  for  sum- 
mary proceed- 
ings. 

Form  of  con- 
viction. 
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herein  contained  shall  authorise  any  justices  of  the  peace  to  Itear 
and  determine  any  case  of  assault  or  battery  in  which  any  qaestioa 
shall  arise  as  to  the  title  to  any  lands,  tenements,  or  hereditaments, 
or  any  interest  therein  or  accruing  therefrom,  or  as  to  any  bank* 
ruptcy  or  insolvency,  or  any  execution  under  the  process  of  anj 
court  of  justice.** 

§  33.  '^  Where  any  person  shall  be  charged  on  the  oath  of  a 
credible  witness  before  any  justice  of  the  peace  with  aoy  sudi 
ofence,  the  justice  may  summon  the  person  charged  to  appear 
before  any  two  justices  of  the  peace  at  a  time  and  place  to  be 
named  in  such  summons,  and  if  he  shall  not  appear  accordinglj, 
then  (upon  proof  of  the  due  service  of  the  summons  upon  sucli 
person  by  delivering  the  same  to  him)  the  justices  may  either  pro- 
ceed to  hear  and  determine  the  case  expartCy  or  may  issue  tiieir 
warrant  for  apprehending  such  person  and  bringing  him  before 
them ;  or  the  justice  before  whom  the  charge  shall  be  made  mij 
(if  he  shall  so  think  fit)  issue  such  warrant  in  the  first  instaace, 
without  any  previous  summons." 

%  34.  provides  and  enacts,  "  That  the  prosecution  for  everj 
offence  punishable  on  summary  conviction  by  virtue  of  this  tut 
shall  be  commenced  within  three  calendar  months  after  the  com- 
mission of  the  offence,  and  not  otherwise." 

§  35.  '*  The  justices  before  whom  any  person  shall  be  sommarilT 
convicted  of  any  offence  against  this  act  may  cause  the  convictioR 
to  be  drawn  up  in  the  following  form  of  words,  or  in  any  other 
form  of  words  to  the  same  effect  as  the  case  shall  require,  that  is 
to  say  X  — - 

"  TIE  it  remembered,  that  on  the day  of  — — %  iathe 

year  of  our  Lord 


at  ,  in  the  county  of 

[or,  riding,  division,  liberty,  city,  &c.,  Oi  the  cou  my 
6e,]  ^.  O.  is  convicted  before  us  [naming  the  jusHcei]^  tiro  of 
his  majesty's  justices  of  the  peace  for  the  said  county,  [or,  ridipg, 
&c.]  for  that  he  the  said  A.  0.  did  [specify  the  offence^  and  ike  time 
and  place  when  and  where  the  same  was  committed^  as  the  cose  ma^ 
he'] ;  and  we,  the  said  justices,  adjudge  the  said  A.  0.  for  his  said 
ofience  to  be  imprisoned  in  the  ,  and  there  kept  to  hard 

labour,  for  the  space  of  ,  [ory  we  adjudge  the  said  A.  0. 

for  his  said  offence  to  forfeit  and  pay  the  sum  of  J  [hen  dsU  tkt 

amount  of  the  fine  imposedy]  and  also  to  pay  the  sum  of—— » 

for  costs ;  and,  in  demult  of  immediate  payment  of  the  said  sihbS} 
to  be  imprisoned  in  the—for  the  space  of.  ■,unleis 

the  said  sums  shall  be  sooner  paid  [or^  and  we  order  that  the 
said  sums  shall  be  paid  by  the  said  A*  O.  on  or  before  the 
day  of  ] ;  and  we  direct  that  the  said  sum  of' 

[L  e.  the  amount  ofthejine]  shall  be  paid  to  ,  of* 

aforesaid,  in  which  the  said  offence  was  committed,  to  be  bj  »■> 
applied  according  to  the  directions  of  the  statute  in  that  cise 
made  and  provided ;  and  we  order  that  the  said  sum  of  • — ' 
for  costs  shall  be  paid  to  C.  D.  [the  parti/  a^rieved,]^  Gvioi 
under  our  hands  the  day  and  year  first  above  mentioDed.'' 

No  certiorari.  §  36.  "  No  such  conviction  shall  be  quashed  for  want  ofCorvai^ 

be  removed  by  certiorari^  or  otherwise,  into  any  of  his  majcst)'* 
superior  courts  of  record ;  and  no  warrant  of  commitment  shall  be 
held  void  by  reason  of  any  defect  therein,  provided  it  be  tbenm 
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alleged  that  the  party  has  been  convictedy  and  there  be  a  good 
and  valid  conviction  to  sustain  the  same/' 

i37.   Nothing  in  this  act  contained  shall  affect  or  alter  any  Not  to  affect 

let  8o  far  as  it  relates  to  the  crime  of  high  treason,  or  to  any  my  act  as  to 

branch  of  the  public  revenue,  or  shall  affect  or  alter  any  act  for  *M^i."|J^' 

the  prevention  of  smuggling,  or  any  part  of  the  act  passed  in  the  £nnbin«iion  of 

lixth  year  of  the  present  reign,  intituled  **  An  Act  to  repeal  the  workmen. 
laws  relating  to  the  combination  of  workmen,"  &c.  (6  G.4.  c.  129.) 

The  S8th  section  provides  that  the  act  shall  not  extend  to  Scot«  Act  not  to  ex- 

taod  or  Ireland*  tend  to  Scou 

See  further,  tit,  3ittt»ty  tit.  d&atmr  aad  tU.  f^ttttCllir.       ^«^«-^«^< 


II.  ^littouj$  Bln/urteis  m  ^vopntp. 


For  many  offences  comprised  in  this  definition,  the  reader 
is  referred  to  the  following  titles,  among  others,  IBtllTltitig^, 

Cattle,  fi$f),  latot,  ^fitpti,  Ctt0pa0iie0,  mttth. 


By  7  &  8  G.4.  c.  SO.  §  S.,  "  If  any  person  shall  unlawfully  and  7&8  G.4.  csa 
maliciously  cut,  break,  or  destroy,  or  damage,   with   intent   to   Destroying 
destroy  or  to  render  useless,  any  goods  or  article  of  silk,  woollen,  fJJ^^"^.' 
I'nen,  or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  p^^^  Jf'  *** 
with  each  other,  or  mixed  with  any  other  material,  or  any  frame-  manufacture. 
work-knitted  piece,  stocking,  hose,  or  lace,  respectively,  being  in 
the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the  rack 
or  tenters,  or  in  any  stage,  process,  or  progress  of  manufacture ; 
OT  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  Destroying  ma- 
damage,  with  intent  to  destroy  or  to  render  useless,  any  warp  or  chinery  used  in 
«nute  of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  numufacturing. 
those  materials  mixed  with  each  other,  or  mixed  with  any  other 
[ttalenal,  or  any  loom,  frame,  machine,  engine,  rack,  tackle,  or 
jmpleraent,  whether  fixed  or  moveable,  prepared  for  or  employed 
>n  carding,  spinning,  throwing,  weaving,  fulhng,  shearing,  or  other- 
wise manufacturing  or  preparing  any  such  goods  or  articles ;  or  Forcibly  enter- 
f'^a^l,  by  force,  enter  into  any  house,  shop,  building,  or  place,  with  ing  buildings 
intent  to  commit  any  of  the  offences  aforesaid,  every  such  offender  ^Jj[j  '^^^  *"* 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be   p"]™. 
"able,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  Punishment, 
seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
"Mpnsoned  for  any  term  not  exceeding  four  years ;  and,  if  a  male, 
^0  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
^ourt  shall  so  think  fit),  in  addition  to  such  imprisonment." 

By  indictment  on  28  G.  3.  c.  53.  §  4.,  prisoner  was  charged  with   Fnme  damag- 
^<i\omovisly  entering,  by  force,  into  a  shop,  and  feloniously  da*-  ed  by  taking 
J'iagiDg  a  frame  used  for  the  working  and  making  of  stockings,  "^"y  P^ 
^}  vas  proved  that  prisoner  with  others  entered  the  shop  and  there  £^"^^*„'|J2?'*' 
unscrewed  and  took  away  part  of  a  frame,  which  made  the  frame  pjj^  without 
lifeless  for  the  time,  but  which  could  easily  have  been  replaced  as  injuiy. 
More,  On  ca.  res.,  the  judges  were  unanimous,  that  by  so  taking 
^^ay  a  part  of  the  frame,  the  frame  was  damaged  within  the 
yeaning  of  the  act,  and  the  conviction  right.     R.  v.  Tacey^ 

K  N  3 


550  Malicious  3!niUCiC8!  (to  Property.)  [Criminal 

7& 8 G.4.  csa       §  4.  "  If  any  person  shall  unlawfully  and  malidously  cut,  bretk, 

,  or  destroy,  or  damage,  with  intent  to  destroy  or  to  render  useies, 

S^***^*"*^  any  threshing  machine,  or  any  machine  or  engine,  whether  fiied 
inl^i^ed  Ui  ^  moTeable,  prepared  for  or  employed  in  any  manufacture  what- 
die  forcgoiiig.     soever  (except  the  manufacture  of  silk,  woollen,  linen,  or  cottoo 

goods,  or  goods  of  any  one  or  more  of  those  materials,  mixd 

with  each  other,  or  mixed  with  any  other  material,  or  any  fraiae- 

work*knitted  piece,  stocking,  hose,  or  lace),  every  such  ofibfider 

Feloof.  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  sbsil  be 

liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
Punishment.      geas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  tern 

not  exceeding  two  years ;  and,  if  a  male,  to  be  once,  twice,  or 

thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think  fit), 

in  addition  to  such  imprisonment.'* 

Dertroyingany       j  12.  "  If  any  person  shall  unlawfully  and  maliciously  break 

oTworks  on  any  ^^^'^  ^^  ^ut  down  any  sea  bank  or  sea  wall,  or  the  bank  or  waU 

lifer  or  canal,     of  any  river,  canal,  or  marsh,  whereby  any  lands  shall  be  ove^ 

flowed  or  damaged,  or  shall  be  in  danger  of  being  so,  or  ihaB 
unlawfully  and  maliciously  throw  down,  level,  or  otherwise  de> 
stroy  any  lock,  sluice,  floodgate,  or  other  work  on  any  navigable 
river  or  canal,  every  such  offender  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  tbe 
court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  tens 
not  less  than  seven  years,  or  to  be  imprisoned  for  any  tenn  wi 
exceeding  four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  court  shall  so  think  fit)i  io 
Removing  the     addition  to  such  imprisonment ;  and  if  any  person  shall  unlav- 
pil«  of  any  sea  ^^jj^  ^^^  maliciously  cut  off,  draw  up,  or  remove  any  piles,  chalk, 
doing  any  da-     ^^  Other  materials  fixed  in  the  ground  and  used  for  securiog  aaj 
mage  to  ob-        Bca  bank  or  sea  wall,  or  the  bank  or  wall  of  any  river,  canii « 
struct  the  navi-  marsh,  or  shall  unlawfully  and  maliciously  open  or  draw  up  sfij 
gationofariver  floodgate,  or  do   any  other  injury  or  mischief  to  any  nav^abk 
or  canal.  |.jyg|.  ^^^  canal,  with  mtent  and  so  as  thereby  to  obstract  or  pre- 

vent the  carrying  on,  completing,  or  maintaining  the  navig^oo 
thereof,  every  such  offender  shall  be  guilty  of  felony,  and,  beii^ 
convicted  thereof,  shall  be  liable,  at  Uie  discretion  of  the  coart, 
to  be  transported  beyond  the  seas  for  the  term  of  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  yean;  sihI, 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privstdj 
whipped  (if  the  court  shall  so  think  fit),  in  addition  to  sach 
imprisonment." 
Injury  to  a  $  IS.  "  If  any  person  shall  unlawfully  and  maliciously  pull  dovi 

public  bridge.     ^^  \^  anywise  destroy  any  public  bridge,  or  do  any  injury  with 

intent  and  so  as  thereby  to  render  such  bridge  or  any  part  weti 
dangerous  or  impassable,  every  such  offender  shall  be  guilt/  <■ 
felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  d»- 
cretion  of  the  court,  to  be  transported  beyond  the  seas  i^  1°^ 
or  for  any  term  not  less  than  seven  years,  or  to  be  impriaoned  for 
any  term  not  exceeding  four  years,  and,  if  a  male,  to  be  0^ 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall 
so  think  fit),  in  addition  to  such  imprisonment." 
Destroying  a  $  14.  "  If  any  person  shall  unlawfully  and  malicioosljr  tl''^ 

turnpike  gate,     down,  level,  or  Otherwise  destroy,  in  whSle  or  in  part,  any  tump^ 
toU  house,  &c.    gate,  or  any  wall,  chain,  rail,  post,  bar,  or  other  fence  belongin? 

to  any  turnpike  gate,  or  set  up  or  erected  to  pre?ent  pa»eng«'» 


Law.]  Malicious  SiniuriCflt  {to  Property/.)  551 

pawing  by  without  |>aying  any  toll  dicected  to  be  paid  by  any  act  7&8G.4.c.da 
or  acts  of  parliament  relating  thereto,  or  any  house,  building,  or 
weighing  engine  erected  for  the  better  collection,  ascertainment, 
or  aecunty  of  any  such  toll,  every  such  offender  shall  be  guilty  of 
a  misdemeanor,  and,  being  convicted  thereof,  shall  be  punished 
accordingly." 

§  15.  **  If  any  person  shall  unlawfully  and  maliciously  break  down   Braskiog  down 
or  otherwise  destroy  the  dam  of  any  fishpond,  or  of  any  water  the  dam  of  a 
which  shall  be  private  property,  or  in  which  there  shall  be  any  ^^oy*  *c.  or 
private  right  of  fishery,  with  mtent  thereby  to  take  or  destroy  ""^^  ^*^' 
any  of  the  fish  in  such  pond  or  water,  or  so  as  thereby  to  cause 
the  loas  or  destruction  of  any  of  the  fish,  or  shall  unlawfully  and 
maliciouflly  put  any  lime  or  other  noxious  material  in  any  such 
pond  or  water,  with  intent  thereby  to  destroy  any  of  the  fish 
thereiD,  or  shall  unlawfully  and  maliciously  break  down  or  other- 
wise destroy  the  dam  of  any  millpond,  every  such  offender  shall 
be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think 
fit),  in  addition  to  such  imprisonment/' 

^18.    "If  any  person  shall  unlawfully  and  maliciously  cut  or   Destroying 
otherwise  destroy  any  hopbinds  growing  on  poles  in  any  plantation  bopbinds. 
of  hops,  every  such  offender  shall  be  guilty  of  felony,  and,  being   Felony, 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  life,  or  for  any  terra  not  less   Punishment 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  court  shall  so  think  fit),  in  addition  to 
such  imprisonment." 

$  19.  '*  If  any  personshall  unlawfully  and  maliciously  cut  (a),break,   Destroying  or 
bark,  root  up,  or  otherwise  destroy  or  damage  the  whole  or  any  damaging  trees, 
part  of  any  tree,  sapling,  or  shrub,  or  any  underwood  respectively  ^^^^t  *c. 
growing  in  any  park,  pleasure-ground,  garden,  orchard,  or  avenue,  f  5*^'"^  *?  "'" 

•  II***  1.1       ^>  1      ti«       I  tain  sittiationsg 

or  m  any  ground  adjommg  or  belongmg  to  any  dwelling-house,  shall  be  felony, 

every  such  offender  (in  case  the  amount  of  the  injury  done  shall  if  the  value 

exceed  the  sura  of  1/.)  shall  be  guilty  of  felony,  and,   being  exceed  u. 

convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 

be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  punishment 

be  impnsoned  for  any  term  not  exceeding  two  years ;  and,  if  a 

male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if 

the  court  shall  so  think  fit),  in  addition  to  such  imprisonment;  and   The  like  to 

if  any  person  shall  unlawfully  and  maliciously  cut,  break,  bark,  trees,  shrubs, 

root  up,  or  otherwise  destroy  or  damage  the  whole  or  any  part  of  **^'  lf«>'^>ng 

any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  grow-  ben*****'*?!!!* 

ing  elsewhere  than  in  any  of  the  situations  herein-before  mentioned,  value  nc«eds 

every  such  offender  (in  case  the  amount  of  the  injury  done  shall  SL 

exceed  the  sum  of  5/.)  shall  be   guilty   of  felony,    and,  being 

convicted  thereof,   shall  be    liable  to  any  of  the  punishments   Punishment. 

which  the  court  may  award  for  the  felony  herein-before  last 

mentioned." 


(a)  See  MilU  ▼.  CoileUf  jxtai,  p.  559. 
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Destroying  or 
damaging  trees, 
shrubs,  &C. 
wheresoever 
growing,  and 
of  any  valoe 
above  Is,  pun- 
ishable on  sum* 
mary  conviction 
for  first  and 
second  offence ; 
third  ofience, 
felony. 


Destroying,  &e. 
any  fruit  or 
vegetable  pro- 
duction in  a 
garden,  &c. 
punishable  on 
summary  con- 
viction for  first 
oflfence ;  second 
offence,  felony. 


Destroying 

vegetables,  &c. 
not  in  gardens. 


First  oflTcnce. 


Second  offence. 
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§  20.  '^  If  any  person  shall  unlawfully  and  maliciously  cut, breik, 
bark,  root  up,  or  otherwise  destroy  or  damage  the  whde  or  any 
part  of  any  tree,  sapling,  or  shrub,  or  any  underwoodfwhereaoerer 
the  same  may  be  respectively  growing,  the  injury  done  bong  to 
the  amount  of  Is.  at  the  least,  every  such  ofiender,  being  cm- 
victed  before  a  justice  of  the  peace,  shall,  for  the  first  oience, 
foifeit  and  pay,  over  and  above  the  amount  of  the  injiny  done, 
such  sum  of  money,  not  exceeding  5/*,  as  to  the  justice  riiail  seem 
meet ;  and  if  any  person  so  convicted  shall  afterwards  be  gn^tj 
of  any  of  the  said  offences,  and  shall  be  convicted  thereof  in  like 
manner,  every  such  offender  shall,  for  such  second  offenoet  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to 
be  kept  to  hard  labour  for  such  term,  not  exceeding  twelve  caleods 
months,  as  the  convicting  justice  shall  think  fit;  and  if  lod 
second  conviction  shall  take  place  before  two  justices,  they  mar 
further  order  the  offender,  if  a  male,  to  be  once  or  twice  publidj 
€r  privately  whipped,  after  the  expiration  of  four  days  from  die 
time  of  such  conviction ;  and  if  any  person  so  twice  convicted 
shall  afterwards  commit  any  of  the  said  offences,  such  offender 
shall  be  deemed  guilty  of  felony,  and,  being  convicted  thereof 
shall  be  liable  to  any  of  the  punishments  which  the  court  vm 
award  for  the  felony  herein-before  last  mentioned." 

§  21.  ^^  If  any  person  shall  unlawfully  and  maliciously  destroy,  or 
damage  with  iutent  to  destroy,  any  plant,  root,  fruit,  or  vege^ 
production,  growing  in  any  garden,  orchard,  nursery  ground,  Ihc* 
Aouse,  green-house,  or  conservatory,  every  such  ofeider,  beiag 
convicted  thereof  before  a  justice  of  the  peace,  shall,  at  die  dis- 
cretion of  the  justice,  either  be  committed  to  the  comnaon  pfi 
or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  is* 
prisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding  si 
calendar  months,  or  else  shall  forfeit  and  pay,  over  and  abore  tiie 
amount  of  the  injury  done,  such  aum  of  money,  not  exceeding  SOL, 
as  to  the  justice  shall  seem  meet ;  and  if  any  person  so  cooricted 
shall  afterwards  commit  any  of  the  said  offences,  such  oiSeodcr 
shall  be  deemed  guilty  of  felony,  and,  being  convicted  thereof 
shall  be  liable  to  any  of  the  punishments  which  the  court  w 
award  for  the  felony  herein-before  last  mentioned.** 

§  22.  '*  If  any  person  shall  unlawfully  and  malicioudy  de 
stroyt  or  damage  with  intent  to  destroy,  any  cultivated  root  or 
plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or  fbr 
distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  mans- 
facture,  and  growing  in  any  land,  open  or  inclosed,  not  bdog  > 
garden,  orchard,  or  nursery  ground,  every  such  offender,  beisg 
convicted  thereof  before  a  justice  of  the  peace,  shall,  at  tbe  dis- 
cretion of  the  justice,  either  be  committed  to  the  common  pAj^ 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  for  any  term  not  exceeding  oo^ 
calendar  month,  or  else  shall  forfeit  and  pay,  over  and  above  the 
amount  of  the  injury  done,  such  sum  of  money,  not  ezceediag 
20».,  as  to  the  justice  shall  seem  meet ;  and,  in  default  of  psj* 
ment  thereof,  together  with  the  costs,  if  ordered,  shall  be  coo* 
mitted  as  aforesaid  for  any  term  not  exceeding  one  ca/endsr 
month,  unless  payment  be  sooner  made ;  and  if  any  persoo  so 
convicted  shall  aflerwards  be  guilty  of  any  of  the  said  oieoces, 
and  shall  be  convicted  thereof  in  like  manner,  every  such  offender 


law.]  ^aItCfOU0  3fniurie0  (to  Properti/.)  553 

fihail  be  committed  to  the  common  gaol  or  house  of  correction,  7&8G.4.c.aou 

there  to  be  kept  to  bard  labour  for  such  term,  not  exceeding  six 

calendar  months,  as  the  <:onvictiog  justice  shall  think  fit ;  and  if 

iDch  subsequent  conviction  shall  take  place  before  two  justicesy 

thej  may  further  order  the  offender,  if  a  male,  to  be  once  or  twice 

publicly  or  privately  whipped,  after  the  expiration  of  four  days 

from  the  time  of  such  conviction." 

§  23.  <'  If  any  person  shall   unlawfully  and  maliciously  cut.  Destroying 
break,  throw  down,  or  in  anywise  destroy,  any  fence  of  any  f<ences,  &c 
description  whatsoever,  or  anv  wall,  stile,  or  gate,  or  any  part 
thereof  respectively,  every  sucn  offender,  being  convicted  before 
a  justice  of  the  peace,  shall,  for  the  first  offence,  forfeit  and  pay,  First  oflftooe. 
oTer  and  above  the  amount  of  the  injury  done,  such  sum  of 
money,  not  exceeding  5^.,  as  to  the  justice  shall  seem  meet ;  and 
if  any  person  so  convicted  shall  afterwards  be  guilty  of  any  of  the 
raid  oirences,  and  shall  be  convicted  thereof  in  like  manner,  every 
soch  offender  shall  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labour  for  such  term,  not 
exceeding  twelve  calendar  months,  as  the  convicting  justice  shall 
think  fit;  and  if  such  subsequent  conviction  shall  take  place  before  Second  offence, 
two  justices,  they  may  further  order  the  offender,  if  a  male,  to  be 
ooce  or  twice  publicly  or  privately  whipped,  after  the  expiration 
of  four  days  from  the  time  of  such  conviction." 

k  2i.  "  If  any  person  shall  wilfully  or  maliciously  commit  any  Malicious  ties* 
damage,  injury,  or  spoil,  to  or  upon  any  real  or  personal  pro*  panes  in  gen- 
perty  whatsoever,  either  of  a  public  or  private  nature,  for  which  e^U, not  before 
no  remedy  or  punishment  is  herein-before  provided,  every  such  J^^lJ*^ 
persoo,  being  convicted  thereof  before  a  justice  of  the  peace,  ?^  . !. 
shall  forfeit  and  pay  such  sum  of  money  as  shall  appear  to  the     ^°^'    ^°* 
justice  to  be  a  reasonable  compensation  for  the  damage,  injury, 
or  spoil  so  committed,  not  exceeding  the  sum  of  51* ;  which 
sum  of  money  shall,  in  the  case  of  private  property,  be  paid  Penalty* 
to  the  party  aggrieved,  except  where  such  party  shall  have 
been  examined  in  proof  of  the  offence ;  and  in  such  <»se,  or  in 
the  case  of  property  of  a  public  nature,  or  wherein  any  public 
i^ght  is  concerned,  the  money  shall  be  applied  in  such  manner  as 
every  penalty  imposed  by  a  justice  of  the  peace  under  this  act,  is 
hcrein-after  directed  to  be  applied ;  and  if  such  sum  of  money, 
together  with  costs  (if  ordered),  shall  not  be  paid  either  imme- 
diately after  the  conviction,  or  within  such  period  as  the  justice 
shall  at  the  time  of  the  conviction  appoint,  the  justice  may  commit  Commitment, 
the  offender  to  the  common  gaol  or  house  of  correction,  there  to  Hard  labour. 
he  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour, 
^  ibe  justice  shall  think  fit,  for  any  term  not  exceeding  two 
calendar  months,  unless  such  sum  and  costs  be  sooner  paid :  Pro-  Proviso. 
vidcd  always,  that  nothing  herein  contained  shall  extend  to  any 
case  where  the  party  trespassing  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  complained  of,  nor  Claims  of  right. 
|o  any  trespass,  not  being  wilful  and  malicious,  committed  in  Trespasses  in 
hunting,  fishing,  or  in  the  pursuit  of  game ;  but  that  every  such  hunting,  fish- 
trespass  shall  be  punishable  in  the  same  manner  as  before  the  ing,  orsporting, 
passing  of  this  act." 

§  25.  «  Every  punishment  and  forfeiture  by  this  act  imposed  on  Malice  against 
^y  person  maliciously  committing  any  offence,  whether  the  same  ^^  owner  not 
'^pimishable  upon  indictment  or  upon  summary  conviction,  shall  °^ 
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9&8G.4^  c.aa  equally  apply  and  be  enforced,  whether  the  oflfence  shall  be  com- 
mitted from  malice  conceived  against  the  owner  of  the  propeitj  in 
respect  of  which  it  shall  be  committed,  or  otherwise." 
Pttniahment  of  ^  26.  **'  In  the  case  of  every  felony  punishable  under  this  act, 
accenariesbe  every  principal  in  the  second  degree,  and  every  accessary  before 
^?J^****^^J^J~  the  fact,  shall  be  punishable  with  death  or  otherwise,  in  the  same 
ton  hi^lony.     "^ao'^er  as  the  principal  in  the  first  degree  is  by  this  act  punbhabie ; 

and  every  accessary  af^er  the  fact  to  any  felony  punishable  iffider 
^jj^^^^      this  act,  shall,  on  conviction,  be  liable  to  be  imprisoned  for  soj 

term  not  exceeding  two  years;  and  every  person  who  shall aii 
MisdemMiior.     abet,  counsel,  or  procure  the  commission  of  any  misdeflNanor 

punishable  under  this  act,  shall  be  liable  to  be  indicted  and 
punished  as  a  principal  offender." 
Solitary  con-  §  9!7.  **  Where  any  person  shall  be  convicted  of  any  indictable 

finement.  offence  punishable  under  this  act,  for  which  intprisonment  may  be 

awarded,  it  shall  be  lawful  for  the  court  to  sentence  the  ofeoda 
to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour,  id 
the  common  gaol  or  house  of  correction,  and  also  to  direct  tba 
the  offender  shall  be  kept  in  solitary  confinement  for  the  wbole  or 
any  portion  or  portions  of  such  imprisonment,  or  of  such  impiisoa- 
ment  with  hard  labour,  as  to  the  court  in  its  discretion  shall  seeo 
meet." 
Penons  in  the        §  28.     *^  For  the  more  effectual  apprehension  of  all  o&nden 
act  of  commit-    against  this  act,  any  person  found  committing  any  offence  agaisst 
**°*be^°^*^  this  act,  whether  the  same  be  punishable  upon  indictmeni  of 
Handed  fd^out  "P®°  summary  conviction,  may  be    immediately  apprehended, 
a  warrant.  without  a  warrant,  by  any  peace  oflBcer,  or  the  owner  of  tbe  pro- 

perty injured,  or  his  servant,  or  any  person  authorised  by  bioi 
and  forthwith  taken  before  some  neighbouring  justice  of  the  peace, 
to  be  dealt  with  according  to  law.** 
Limitation  of         §  29.  **  The  prosecution  for  every  o&nce  punishable  on  SQU^- 
summary  pro-    mary  conviction  under  this  act  shall  be  commenced  within  three 
ceedings.  calendar  months  after  the  commission  of  the  ofience,  and  Mt 

Competency  of  Otherwise ;   and  the  evidence   of  the  party  aggrieved  sball  be 
witnesses.  admitted  in  proof  of  the  offence,  and  also  the  evidence  of  any  m- 

habitant  of  the  county,  riding,  or  division  in  which  the  offeoce 

shall  have  been  committed,   notwithstanding   any  forfeiture  o^ 

penalty  incurred  by  the  offence  may  be  payable  to  the  genew 

rate  of  such  county,  riding,  or  dlvbion.'* 

Process  by  §  30.  *'  For  the  more  effectual  prosecution  of  all  offences  punisb- 

siitnmons  and     able  on  summary  conviction  under  this  act,  where  any  perws 

w{imnt.  gjjjjji  jjg  charged  on  the  oath  of  a  credible  witness  before  anf 

justice  of  the  peace  with  any  such  offence,  the  justice  may  8uoibm& 
the  person  charged  to  appear  at  a  time  and  place  to  be  named  j> 
such  summons ;  and  if  he  shall  not  appear  accordingly,  then(a(WQ 
proof  of  the  due  service  of  the  summons  upon  such  persoDi  bj 
delivering  the  same  to  htm  personally,  or  b^  leaving  the  sainetf 
his  usual  place  of  abode),  the  justice  may  either  proceed  to  wtf 
and  determine  the  case  ex  partes  or  issue  his  warrant  for  tpp^ 
bending  such  person  and  bringing  him  before  hinisdf  or  sobm 
other  justice  of  the  peace ;  or  the  justice  before  whom  tbecnarge 
shall  be  made  may  (if  he  shall  so  think  fit),  without  an^  prevMHtf 
summons  (unless  where  otherwise  specially  directed)^  issue  ^^ 
warrant ;  and  the  justice  before  whom  the  person  charged  »^ 
appear  or  be  brought,  sball  proceed  to  hear  and  detanDine  tM 


case." 


Law.J  ^aliCiOM  ^nitukfi  [to  Property.)  555 

f$l,  "Where  may  offence  is  by  this  act  punishable  on  som-  7&8G.4.c.9a 

oary  coovtclioD,  either  for  every  time  of  its  commission,  or  for  the  "": 

irst  aod  second  time  only,  or  for  the  first  time  only,  any  person  ^^||^"  *P^  |. 
rbo  shall  aid,  abet,  counsel,  or  procure  the  commission  of  such  f^^^^  p^idw 
fence,  shall,  on  conviction  before  a  justice  of  the  peace,  be  liable,  able  on  tum- 
>r  erery  first,  second,  or  subsequent  offence  of  aiding,  abetting,  mary  convic- 
oQDselling,  or  procuring,  to  the  same  forfeiture  and  punishment  *i^* 
)  which  a  person  guilty  of  a  first,  second,  or  subsequent  offence 
s  a  principal  offender  is  by  this  act  made  liable."     See  tit.  9cce0- 

«?. 

§  $2*  **  With  regard  to  the  application  of  all  forfeitures  Applkation  of 
id  penalties  upon  summary  convictions  under  this  act,  every  Penalties.  - 
im  of  money  which  shall  be  forfeited  for  the  amount  of  any 
(jury  done  (su<^  anaount  to  be  assessed  in  each  case  by  the  con- 
icting  justice),  shall  be  paid  to  the  party  aggrieved,  if  known, 
icept  where  such  party  shall  have  been  examined  in  proof  of  the 
fence;  and  in  that  case,  or  where  the  party  aggrieved  is  un- 
sown, such  sum  shall  be  applied  in  the  same  manner  as  a  penalty ; 
nd  every  sum  which  shall  be  imposed  as  a  penalty  by  any  justice 
f  the  peace,  whether  in  addition  to  such  amount  or  otherwise, 
lall  be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some 
ther  officer  (as  the  justice  may  direct)  of  the  parish,  township,  or 
lace  in  which  the  offence  shall  have  been  committed,  to  be  by 
ich  overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of 
le  county,  riding,  or  division  in  which  such  parish,  township,  or 
lace  shall  be  situate,  whether  the  same  shall  or  shall  not  contri- 
ate  to  such  general  rate :  Provided  always,  that  where  several  Proviao. 
ersons  shall  join  in  the  commission  of  the  same  offence,  and  shall, 
pen  conviction  thereof,  each  be  adjudged  to  forfeit  a  sum  equi- 
alent  to  the  annount  of  the  injury  done,  in  every  such  case,  no 
urther  sum  shall  be  paid  to  the  party  aggrieved  than  that  which 
1^1  be  forfeited  by  one  of  such  offenders  only  ;  and  the  corres- 
•onding  sum  or  sums  forfeited  by  the  other  offender  or  offenders 
hall  be  applied  in  the  same  manner  as  any  penalty  imposed  by  a 
ustice  of  the  peace  is  herein-before  directed  to  be  applied." 

§  3S.  <*  In  every  case  of  a  summary  conviction  under  this  act,  Penons  con- 
rbere  the  sum  which  shall  be  forfeited  for  the  amount  of  the  ^cted  not  pay- 
Djury  done,  or  which  shall  be  imposed  as  a  penalty  by  the  justice,  l"?J2*"*  ^**' 
•ball  not  be  paid,  either  immediately  after  the  conviction,  or  within 
»ucb  period  as  the  justice  shall,  at  the  time  of  the  conviction, 
appoint,  it  shall  be  lawful  for  the  convicting  Justice  (unless  where 
otherwise  specially  directed)  to  commit  the  offender  to  the  common 
^aol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
inipiisoned  and  kept  to  hard  labour,  according  to  the  discretion  of 
the  justice,  for  any  term  not  exceeding  two  calendar  months, 
(There  the  amount  of  the  sum  forfeited,  or  of  the  penalty  im- 
posed, or  of  both  (as  the  case  may  be),  together  with  the  costs, 
^M  not  exceed  5L;   and  for  any  term  not  exceeding  four  Scmleorim- 
^endar  months,  where  the  amount,  with  costs,  shall  not  exceed  pnaonment. 
10^*;  and  for  any  term  not  exceeding  six  calendar  months  in  any 
other  case ;  the  commitment  to  be  determinable  in  each  of  the 
^^^  aforesaid  upon  payment  of  the  amount  and  costs." 

}  34.  Provided  "  that  where  any  person  shall  be  summarily  Where  the  jus- 
convicted  before  a  justice  of  the  peace  of  aiiy  offence  against  this  **5f  *"•?  *"" 
act,  and  it  shaU  be  a  first  conviction,  it  shall  be  lawful  for  the  J^^f  ^ 
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7&8G.4.c.3a  justice,  if  he  shall  so  think  fit,  to  discharge  the  offender  from  bis 

conviction,  upon  his  making  such  satisfaction  to  the  party  ag- 
grieved, for  damages  and  costs,  or  either  of  them,  as  ahali  be 
ascertained  by  the  justice/' 
The  king  may        \  35.  "  It  shall  be  lawful  for  the  king's  majesty  to  extend  hn 
pardon.  royal  mercy  to  any   person  imprisoned  by  virtue  of  thit  act, 

although  he  shall  be  imprisoned  for  nonpayment  of  money  to 
some  party  other  than  the  crown." 
Summary  con.  §  36.  <*  In  case  an^  person  convicted  of  any  ofience  punishable 
viction,  a  bar  to  upon  summary  conviction,  by  virtue  of  this  act*  shall  have  paid 
mher  proceed,  the  sum  adjudged  to  be  paid,  together  with  costs,  under  sod 
^^  conviction,  or  shall  have  received  a  remission  thereof  fron  tbe 

crown,  or  shall  have  suffered  the  imprisonment  awarded  for  ooa« 
payment  thereof,  or  the  imprisonment  adjudged  in  tbe  fint 
instance,  or  shall  have  been  discharged  from  his  convidioo  in  the 
manner  aforesaid,  in  every  such  case  he  shall  be  released  from  aU 
further  or  other  proceedings  for  the  same  cause/' 
ForroofconTic-  §  37*  "  The  justice  before  whom  any  person  shall  be  convicred 
tion.  of  any  offence  against  this  act,  may  cause  the  eonviction  to  be 

drawn  up  in  the  following  form  of  words,  or  in  any  other  form  of 
words  to  the  same  effect,  as  the  case  shall  require  ;  vis. 

"  B^  ^*  remembered,  That  on  the  —  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the  county  of \ 

Tor  riding,  division,  liberty,  city,  &c.,  as  the  case  may  belt  A.  0. 
18  convicted  before  me,  t/.  P.,  one  of  his  majesty's  justices  of  the 
peace  for  the  said  county,  [or,  riding,  &c.]>  for  that  he,  the  said 
A.  O.,  did  [specify  the  qffencey  and  the  time  and  place  token  mi 
where  the  same  xioas  committed^  as  the  case  may  be;  and,  onasecosd 
conviction f  state  thejirst  conviction^ ;  and  I,  the  said  J,  P.,  adijodge 
the  said  A>  O.  for  his  said  offence  to  be  imprisoned  in  the  -■ 
[^or^  to  be  imprisoned  in  the  ,  and  there  kept  to  btrd 

labour],  for  the  space  of  — — ;  [pr^  I  adjudge  the  said  A.  O.for 

his  said  offence  to  forfeit  and  pay  ,  [^here  state  the  pewetj 

actually  imposed,  or  state  the  penalty  and  also  the  amount  oft^t 

injury  done,  as  the  case  maybejf  ana  also  to  pay  the  sum  of • 

for  costs ;  and,  in  default  of  immediate  payment  of  the  said  sums 

to  be  imprisoned  in  the ,  [or,  to  be  imprisoned  in  the ^ 

and  there  kept  to  hard  labour]  for  the  space  of  ,  ubIcss  the 

said  sum  shall  be  sooner  paid  [^or,  and  I  order  that  tiie  ssid 
sums  shall  be  paid  by  the  said  A»  O.  on  or  before  the  — —  ^ 

of ] ;  and  I  direct  that  the  said  sum  of  ■  p-  f-  '^ 

penalty  only"]  shall  be  paid  to  ,  of aforessitl,  ia 

which  the  said  offence  was  committed,  to  be  by  him  appM 
according  to  the  directions  of  the  statute  in  that  case  mtuSt  and 

provided ;  lor,  that  the  said  sum  of ,  [i.  e.  the  penalty]  ^ 

be  paid  to,  &c.  as  before"],  and  that  the  said  sum  of -i  P*  ^ 

the  sumjbr  the  amount  of  the  injury  done]  shall  be  paid  to  C^ 
\the  party  asgrieoedy  unless  he  is  unknown,  or  has  been  exeni^ 
in  proof  of  the  offence,  in  which  case  state  that^ct,  and  di^iotf^ 
the  whole  like  the  penalty^  as  before] ;  and  I  order  that  the  »■ 

sum  of for  costs  shall  be  paid  to ,  [the  con^Un^l 

Given  under  my  hand  and  seal,  the  day  and  year  fint  above  men* 
tioned." 
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§  58.  **  In  an  cases  where  the  sum  adjudged  to  be  paid  on  any  7&  86.4.  csa 
juraroary  conviction  shall  exceeds/.} or  the  imprisonment  adjudged  " 

ihall  exceed  one  calendar  month,  or  the  conviction  shall  take  -^PP^* 
)lace  before  one  justice  onlVi  any  person  trho  shall  think  himself  in  what  cases ; 
iggrieved  by  any  such  conviction  may  appeal  to  the  next  court  of 
'eneral  or  quarter  sessions,  which  shall  be  holden  not  less  than 
nrelve  days  after  the  day  of  such  conviction,  for  the  countyi  wiUiin  what 
idiog,  or  division  wherein  the  cause  of  complaint  shall  have  arisen ;  time ; 
rovided  that  such  person  shall  give  to  the  comf^ainant  a  notice 
I  writing  of  such  appeal,  and  of  the  cause  and  matter  thereof, 
ithin  three  days  after  such  conviction,  and  seven  clear  days  at  what  notice. 
\e  least  before  such  sessions,  and  shall  also  either  remain  in  cus* 
xly  until  the  sessions,  or  enter  into  a  recognizance  with  two  suf- 
dent  sureties  before  a  justice  of  the  peace,  conditioned  person- 
\y  to  appear  at  the  said  sessions,  and  to  try  such  appeal,  and  to 
>ide  the  judgment  of  the  court  thereupon,  and  to  pay  such  costs 
i  shall  be  by  the  court  awarded ;  and  upon  such  notice  being 
iven,  and  such   recognizance  being  entered  into,  the  justice 
efore  whom  the  same  shall  be  entered  into  shall  liberate  such 
.>rson,  if  in  custody ;  and  the  court  at  such  sessions  shall  hear 
id  determine  the  matter  of  the  appeal,  and  shall  make  such 
'der  therein,  with  or  without  costs  to  either  party,  as  to  the 
)urt  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeal, 
'  the  affirmance  of  the  conviction,  shall  order  and  adjudge  the 
fender  to  be  punished  according  to  the  conviction,  and  to  pay 
ich  costs  as  shall  be  awarded,  and  sliall,  if  necessary,  issue 
rocess  for  enforcing  such  judgment." 

§  39.  <<  No  such  conviction,  or  adjudication  made  on  appeal  No  eeniorarL 
)erefroro  shall  be  quashed  for  want  of  form,  or  be  removed  by  No  comimt- 
rtiorari  or  otherwise  into  any  of  his  majesty's  superior  courts  of  ™«nt  void  for 
Jcord ;  and  no  warrant  of  commitment  shall  be  held  void  by  fjSlJ*^*? 
iason  of  any  defect  therein,  provided  it  be  therein  alleged  that  conTicUonbe 
te  party  has  been  convicted,  and  there  be  a  good  and  valid  con*  alleged,  and 
iction  to  sustain  the  same."  there  be  a  vaUd 

§  40.  **  Every  justice  of  the  peace,  before  whom  any  person  ^^^ 
tall  be  convicted  of  any  offence  against  this  act,  shall  transmit  Justice  to  re- 
le  conviction  to  the  next  court  of  general  or  quarter  sessions  turn  conviction, 
hich  shall  be  holden  for  the  county  or  place  wherein  the  offence 
Uill  have  been  committed,  there  to  be  kept  by  the  proper  officer 
'nong  the  records  of  the  court;  and  upon  any  indictment  or  Proof  of  it  by 
^formation  against  any  person  for  a  subsequent  offisnce,  a  copy  of  coP7* 
iich  conviction,  certified  by  the  proper  officer  of  the  court,  or 
roved  to  be  a  true  copy,  shall  be  surocient  evidence  to  prove  a 
onYiction-for  the  former  offence,  and  the  conviction  shall  be 
resumed  to  have  been  unappealed  against  until  the  contrary  be 
hewn." 

§  41.  <<  All  actions  and  prosecutions  to  be  commenced  against  As  to  actions. 
Dy  person  for  any  thing  done  in  pursuance  of  this  act,  shall  be  Venue,  local. 
^d  and  tried  in  the  county  where  the  fact  was  committed,  and 
hall  be  commenced  within  six  calendar  months  after  the  fact  Limitation  of. 
ommitted,  and  not  otherwise ;  and  notice  (a)  in  writing  of  such  Notice  of, 
iction,  and  of  the  cause  thereof,  shall  be  given  to  the  defendant 
'^^^  ciilendar  month  at  least  before  the  commencement  of  the 


(a)  See  Beechy  v.  Sidet,j)oM9  p.  55H, 
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General  issue. 

Tender  of 
amends. 


Defendant  to 
have  fuU  costs. 

Plaintiff  not  to 
have  costs  un- 
less  the  judge 
certify  his  ap* 
probation. 

Not  to  eitend 
to  Scotland  or 
Ireland. 

To  extend  to 
offences  com- 
mitted at  sea. 


Cutting  down 
fruit  trees  held 
to  be  witliin 
9G.  I.  c.  22., 
though  they  be 
not  thereby 
wholly  de- 
stroyed. 


Lopping  of 
trees,  where  to 
be  presumed 
against  consent 
of  owner. 


I^erson  bonA 
Jide  supposing 
that  be  is  act- 
ing pursuant 
to  statute  is 
within  its  pro- 
tection, and 
must  have  a 
month's  notice 
of  action. 
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action ;  and  in  any  such  action  the  defendant  may  plead  the 
general  issue^  and  gire  this  act  and  the  special  matter  in  erideoce 
at  any  trial  to  be  had  thereupon ;  and  no  plaintiff  shall  recover  b 
any  such  action,  if  tender  of  sufficient  amends  shall  have  been 
made  before  such  action  brought,  or  if  a  sufficient  sum  of  money 
shall  have  been  paid  into  court  after  such  action  brought,  by  or  <n 
behalf  of  the  defendant;  and  if  a  verdict  shall  pass  for  the  defen- 
dant, or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any  mch 
action  after  issue  joined,  or  if,  upon  demurrer  or  otherwise,  judg- 
ment shall  be  given  against  the  plaintiff,  the  defendant  iM 
recover  his  full  costs  as  between  attorney  and  client,  and  hate  the 
like  remedy  for  the  same  as  any  defenc&nt  hath  by  lair  io  other 
cases ;  and  though  a  verdict  shall  be  given  for  the  plaintiff  in  aoy 
such  action,  such  plaintiff  shall  not  have  costs  against  the  defes* 
dant,  unless  the  judge  before  whom  the  trial  shall  be  sball  oertiiy 
his  approbation  of  tne  action,  and  of  the  verdict  obtained  there* 
upon. 

§  42.  *'  Provided  always,  that  nothing  in  this  act  cootained 
shall  extend  to  Scotland  or  Ireland.*' 

§  43*  **  Where  any  felony  or  misdemeanor,  punishable  ouicr 
this  act»  shall  be  committed  within  the  Jurisdiction  of  the  Ad- 
miralty of  Englandf  the  same  shall  be  dealt  with,  inquired  of, 
tried,  and  determined  in  the  same  manner  as  any  other  felony  or 
misdemeanor  committed  within  that  jurisdiction. 

Prisoner  was  indicted  on  9  G.  1.  c.22.  §  1.  (now  repealed),  for 
cutting  down  prosecutor's  trees  ;  and  it  appeared  that  they  were 

Eear  and  apple  trees,  from  four  to  six  feet  high  in  the  stem,  whkh 
ad  been  planted  and  grafted  by  the  prosecutor  for  tbepurpoKoT 
making  profit  of  their  fruit.  It  was  in  evidence  that  the  trees, 
though  cut  down,  were  not  totally  destroyed,  but  might  shoot 
again.  On  cas.  res.,  the  judges  held  that  these  trees  were  within 
the  statute,  and  that  the  cutting  them  down,  without  wholly  de" 
stroying  them,  brought  the  case  within  the  enactment.  Rex^* 
Taylor,  C.  C.  R.  873. 

An  indictment  on  6  G<  3.  c.  36.  (now  repealed),  charged  pri- 
soners with  lopping  and  topping  an  ash-tree,  without  consent  of 
the  owner  (following  the  words  of  the  statute).  The  oimer  had 
died  about  ten  days  afler  the  offence  committed,  having  ^^ 
directions  for  their  apprehension  ;  and  the  steward  proved  tbatlie 
bad  never  himself  given  permission,  and  he  believed  his  master 
never  did.  Bayley  J.  lefl  it  to  the  jury  whether,  from  sll  the  cir- 
cumstances, they  were  perfectly  satisfied  that  the  prisoners  bsd 
not  obtained  the  owner's  consent.  The  jury  found  the  prisoners 
guilty.  Bucks  Sum*  Ass.  1826,  R*  v.  Hazy  and  another^  iC^P- 
458. 

An  action  for  assault  and  false  imprisonment  was  broagbt  under 
the  following  circumstances :  —  Defendant's  tenant  hsd  sold  tbe 
loppings  of  some  trees  which  grew  on  part  of  the  demised  pr^ 
mises  ;  and  the  plaintiff  was  employed  to  cut  them,  which  be  pf^ 
ceeded  to  do,  in  spite  of  a  notice  from  defendant,  the  landlord, 
forbidding  him ;  and  on  his  persevering  in  the  cuttingy  the  defend- 
ant came  with  a  peace-officer  and  apprehended  him,  under  §£S.oi 
7  &  8  G.  4.  c.  30.,  and  took  him  to  the  justice's  clerk's  office,  where 
he  was  liberated  on  his  undertaking  to  appear ;  and  the  next  day 
the  justice  dismissed  the  charge*    It  was  objected  tbst  there 
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}agfat  to  have  been  a  month's  notice  of  the  action,  by  §  41.  of  the 
ame  act ;  and  the  court  of  King's  Bench  were  of  this  opinion ; 
lolding  that  where  a  part^  bond^fide,  though  erroneously,  believes 
f  supposes  that  he  is  acting  in  pursuance  of  an  act  of  parliamenty 
e  is  within  the  protection  of  such  a  clause,  and  they  made  abso- 
jte  a  rule  for  entering  a  nonsuit.  Beechey  v.  Siaes,  9B>^  C* 
06. 

In  an  action  for  assault  and  imprisonment,  it  appeared  that  Pemnait- 
efendant,  a  magistrate,  had  committed  plaintiff  to  prison  under  ^^  down  a 

&  8  6.4.  c.  SO.  $  19.,  for  maliciously  cutting  down  a  tree ;  the  ^^  Pf^ 

u         J   -.u  *  *u^  *-  ^       -  •  inise*  which  ar« 

epositions  shewed  that  the  tree  was  growmg  on  premises  occu-  |„  i^^  occupa- 

ied  by  plaintiff,  and  it  was  contended,  on  motion  for  setting  tion. 

»ide  a  nonsuit,  that  this  evidence  proved  the  defendant  to  have 

:ted  without  jurisdiction  and  without  colourable  cause.     But, 

er  Tindal  C.  J. :  ''I  cannot  accede  to  the  proposition,  that  the 

rcumstance  of  a  party's  being  occupier  of  the  premises  on  which 

le  tree  is  cut  necessarily  takes  a  case  out  of  the  statute.     Suppose 

le  trees  excepted  in  a  lease ;  the  tenant  would  be  a  trespasser ; 

)d  if  liable  in  trespass,  I  am  not  prepared  to  say  he  might  not  be 

ible  criminally.'*     The  court,  however,  discharged  the  rule,  on 

)e  ground  that   the  magistrate  had  exercised  his  judgment  in  a 

ue  in  which  he  had  jurisdiction.    Mills  v.  Colieitj  6  B.  85. 

*onn  of  Commitment  on  9  G  4.  c.  3 1 .  $  1 1.  for  an  Attempt  to 

murder  by  shooting. 

Lent  [the  county  wherein  the  commitment  is  made].  — «/.  P*, 
esquire,  one  of  his  majesty's  justices  of  the  peace  for  the  said 
county,  to  the  constable  of  ,  in  the  said  county,  and  to 

the  keeper  of  the  common  gaol  at  ,  in  the  said  county. 

These  are  to  command  you  the  said  constable^  in  his  majesty  s 
name^  Jbrthuith  to  convey  and  deliver  into  the  custody  of  the 
ud  keeper  of  the  said  common  gaol,  the  body  of  C.  D.,  charged 
iw  day  before  me  the  said  justice^  on  the  oath  ofA.B,  of  ■   , 

nd  oihersyfor  that  he  the  said  C.D,^  on^  Sfc,  at,  Sfc.^  xioith  a 
ntain  loaded  arm,  to  toil,  a  Ipistol"]  loaded  toith  potoder  and  a 
trtain  leaden  shot^  unlawfully f  maliciously,  and  Jeloniously  did 
hoot  at  one  A.  B.,  tviVA  intent^  in  so  doings  then  and  there  unlaxiO' 
ull^t  maliciously,  and  Jeloniously  to  shoots  kill,  and  murder  the 
vd  A.  B. ;  against  the  form  of  the  statute  in  that  case  made  and 
rmded.  And  you  the  said  keeper  are  hereby  required  to  receive 
he  said  C.  D.  into  your  custody  in  the  same  common  gaol,  and  him 
here  safely  to  keep  until  he  shall  be  thence  delivered  by  due  course 
flam.    Herein  Jail  you  not.     Given  under  my  hand  and  seal  the 

— — —  day  of  ■,  in  the  year  of  our  Lord . 

J.  P. 

If  the  commitment  be  on  §  12»  of  the  same  stat,  state  the 
)ffence  to  be  with  the  intention  in  so  doing  then  and  there  unlaw- 
ully,  maliciously,  and  feloniously  to  maim,  disfigure,  and  disable 
<>r,  to  do  some  grievous  bodily  harm  to)  the  said  A.  B, 
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Forms  of  Information,  Warrant,  and  Gommitmoit  on 

7  &  8  G.  4.  c.  SO. 

Information  for  maliciously  cutting,  &a  the  Whole  or  any 
Part  of  any  Tree,  &c.  where  Amount  of  Injury  done  is  \u 
or  more  —  first  Offence. 

County  of  1  HIHE  information  and  complaint  o/*A.  B.,  o/'K*,w 

>       the  county  of  S.,  made  on  oath  before  me,  J.  P^  ok 

to  wit.  J  of  his  majesty  s  justices  of  the  peace  in  and  Jot  ik 
said  county f  the         ■      day  o/*  ,  in  the  year  of  our  Lo^i 

,  tjoho  saitht  that  on  the day  of  ■  lasf,  d 

L.,  in  the  parish  ofM.,  in  the  said  county,  C.  U.,  of  L.  foresaid, 
did  unlaxvfully  and  maliciously  cut  [or,  break,  Sfc,  as  the  case  may 
be]  and  damage  the  whole,  Sfc.  [as  the  case  may  be],  the  property 
ofG.  H.,  xjohereby  the  same  toas  then  and  there  injured  to  the  amou^ 
of  ',  contrary  to  the  form  of  the  statute  in  such  case  md, 

and  provided.    And  tnereupon  the  said  A.  B.  prayeth  the  judgstaa 
of  me,  the  justice  aforesaid,  in  the  premises. 
Taken  and  stoom  before  me,  \ 

J.P.J 

Warrant  to  apprehend  thereon. 
To  the  constable  of  S*f  in  the  county  of  B> 

County  of  1  WfHEREAS  information  and  compiaint  up<m  od't 
■  >  have  been  made  before  me,  J.  P.^  one  of  his  ac- 

to  wit.  J  jesty^s  justices  of  the  peace  in  and  for  tie  seii 
county,  by  A.  0.,  of  K.,  in  the  county  aforesaid,  labourer,  that  n 
the  — —  day  of  ,  in  the  year  of  our  Lord  -i  ^  U 

in  the  parish  of  S.,  in  the  said  county,  C.  D.,  of  L.  aforesad^  a 
the  county  aforesaid,  did  unlato/iUly  and  maliciously  cut  [or,  ^^ 
SfC,  as  in  the  information]  and  damage  the  rvholefSfC.  [aiiotiic 
information],  the  property  ofG,  H.,  whereby  the  same  was  then  and 
there  injured,  to  the  amount  of  *  ■,  contrary  to  thefom  i 

the  statute  in  such  case  made  and  provided :  These  are,  inerejort, 
to  reauire  you  forthwith  to  apprehend  the  said  C.  D.,  and  hru^ 
him  oefore  me,  at  ,  Sfc,  in  the  said  county,  to  answer  a^ 

the  said  information  and  complaint,  and  to  be  forther  dealittiik 
according  to  law.    Herein  foil  not. 

Given  under  my  hand  and  seal,  the  —— -  day  of -,  w  ^^^ 

year  of  our  Lord  — — . 

Commitment  after  Conviction  thereon. 

To  the  constable  of  S.,  in  the  county  of  B,,  and  to  the  keeper  d 
the  — ,  at  — ,  in  the  said  county. 

County  ofl  JffHEREAS  CD.,  o/*  L.,  in  the  said  counii/,  l&' 
I  V         bourer,  is  convicted  by  and  before  me,  J.  P«>  ^^' 

to  wit.  J  of  his  majesty* s  justices  of  the  peace  in  and  for  tki 
said  county,  upon  the  oath  of  A.  B.,  for  that  he  the  said  C  "• 
did,  on,  Sfc,  in  the  parish  of  S.,  in  the  said  county,  unlavfuUj/ f^^ 
maliciously  cut  [or,  break,  Sfc.  as  in  the  information,]  ana  rfu'W^C^ 
the  whole,  Sfc,   [as  in  the  information],  the  property  ufQAU 
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'Aerehy  the  same  mu  then  and  there  injured^  to  the  amount  of 

. y  contrary  to  thejorm  of  the  statute  in  iuch  case  made  and 

provided.  And  thereupon  I,  the  saidjusticef  adjudged  the  said  C.  D. 
S^forfeii  and  pay ^  over  and  above  the  amount  of  the  injury  so  done 
}i  aforesaid  J  Jbr  his  said  offence^  the  sum  of  ■,  and  for  the 

wd  in^ry  so  danCf  the^rther  sum  of  ■;  and  I  did  direct 

he  satd  sum  of  -^— ^—  to  he  immediately  paid  to  J.  K..,  one  of 
k  overseers  of  the  poor  of  the  said  parish  of  S.,  in  the  said  county  y 
obe  by  him  paid  over  to  the  uie  of  the  general  rate  of  the  said 

ounty,  and  the  said  sum  of to  be  immediately  paid  to 

1.  H.,  the  party  aggrieved  by  the  said  offtnce,  who  xvas  not  examined 
n  proof  o/ the  same  :  And  whereas  the  said  C.  D.  has  made  default 
n  payment  of  the  said  sums  ^  These  are,  therefore,  to  require  youp, 

le  said  constable^  to  convey  the  said  C.  D.  to  the  said ,  at 

— ^-^—  aforesaid,  and  deliver  him  to  the  said  keeper  thereof, 
ogether  with  this  precept ;  and  you,  the  said  keeper,  are  hereoy 
ommanded  to  receive  the  said  C*  D.  into  your  custody ^  in  the  said 

1  there  to  be  imprisoned  [or,  imprisoned  and  kept  to  hard 

ibour\  Jbr  the  space  of  — ,  unless  such  sums  as  aforesaid 
kail  be  sooner  paid  and  satisfied,  andjor  your  so  doing  this  shall 
e  ytmr  suficient  warrant, 

Gi'oen  under  my  hand  and  seal,  the  .     day  of  ,   one 

\ousand  eight  hundred  and  > 

nrormation  for  maliciously  destroying,  or  damaging  with  In-i 
tent  to  destroy!  any  Plant,  &c.  growing  in  any  Garden,  &c. 

'oimty  ofl  HTHE  information  and  complaint  of  A,  B.,  of  8,,  in 

the  county  of  B.,  made  upon  oath  before  me,  J.  P., 


yoTI 
itTj 


U>  wit.    J  one  of  his  majesty  s  justices  of  the  peace  in  and  for 

\e  said  county,  the  —  day  <f ,  in  the  year  of  our  Lord 

ne  thousand  eight  hundred  and «,  who  saith,  that  on  the 

day  of last,  at  L.,  in  the  parish  of  S.,  in  the  said 

ounty^  C  D.,  of  L.,  labourer,  did  unlaw/ully  ana  maliciously  ds". 
Iroy  [or,  damage  with  intent  to  destroy"]  a  certain  plant,  Sfc*  [as 

le  case  may  be],  the  property  ofG.  H.,  then  growing  in  a 4 

Wrr  situate,  whereby  the  same  was  then  and  there  injured,  to  Hhi 

mount  of ,  contrary  to  the  form  of  the  statute  in  slich 

ue  made  and  provided:  And  thereupon  the  said  A.  B.  prayeth 
\e  judgment  of  me,  the  justice  aforesaid,  in  the  premises^ 
Taken  and  sworn  before  me,  \ 

j.p.Jr 

Warrant  to  apprehend  thereon. 
To  the  constable  of  S*,  in  the  county  of  B. 

•*«unty  ofl   TTTHEREAS  information  and  complaint  upon  oath 

^  V         have  been  made  before  me,  J.  P.,  one  of  his  ma- 

to  wit.    J  jestys  justices   if  the  peace  in  and  for  the   said 

^unty,by  A>  B.,  o/*S.,  in  the  county  aforesaid,  labourer,  that  on  the 

NJI- —  day  of  last,  in  the  parish  of  S.,  in  the  said  county, 

^.  Do  of  S.,  in  the  county  aforesaid,  labourer,  did  unlawfully  and 

Maliciously  destroy  [or,  damage  with  intent  to  destroy']  a  certain 

^atii,  8fc.  [as  in  the  information]  the  property  of  G.H.,  then  grow'^ 

ng  in  a  ■  there  situate,  whereby  ine  same  was  then  and 

^e  injured,  to  the  amount  of  i  contrary  to  the  form  of 

Vol.  III.  o  Q 
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the  staitUe  in  such  made  and  prodded :  These  are^  Atrefiiret  to 
require  you  forthwith  to  apprehend  the  said  C.  D.,  and  bring  lam 
brfore  mef  at  ,  in  the  said  county^  to  amtner  unto  ike  sad 

information  and  complaint^  and  to  be  further  d^aU  nith  aeeordin^ 
to  law.     Herein  Jail  not. 

Given  under  my  hand  and  seal  the  — ^  day  of  ^   ■      ,  in  ik 
year  of  our  Lord  ■ 

Commitment  after  Conviction  thereon. 

To  the  constable  of  aS.,  in  the  coirotj  of  B.*  and  to  the  keeper  of 
the  ,  at  ,  in  the  said  county. 

County  of  "j  JJfHEREAS  C  D.,  of  S.,  in  the  said  couni^^  /a- 

■  J-  bourer^  is  convicted  by  and  before  me,  J.  P^  ou 

to  wit.    J   of  his  majesty's  justices  of  the  peace  in  and /or  ik 

said  county^  upon  the  oatn  of  A.  B.,  Jbr  that  he  the  said  C  D> 

did,  on  the    day  of  ■  last,  at  L.,  tit  the  parish  ofi, 

in  the  said  county,  umaxjo/uUy  and  maliciously  destroy  [or,  dama^t, 
Sfc.  as  in  the  information]  the  properly  of  G.  H.,  then  gmm  n 
a  — .^— —  there  situate,  whereby  the  same  was  then  and  iim 
injured,  to  the  amount  of  ■  ,  contrary  to  the  form  offk 

statute  in  such  case  made  andprovided.  Ana  thereupon  I,ihefaii 
justice,  adjudged  the  said  C.  D.  for  his  said  offence,  toforfiil  sd 
pay,  over  and  above  the  amount  of  the  injury  so  done  as  ^ortssii 

the  sum  of ,  and  for  the  said  injury  so  done,  theJuTtkr  | 

sum  of  — — ^— ;  and  I  did  direct  the  said  sum  of ! 

io  be  immediately  paid  to  J.  K.,  one  of  the  overseers  if  the  noon} 
the  said  parish  of  S.,  in  the  said  county,  to  be  by  hm  paid  aver  U 
the  use  of  the  general  rate  of  the  said  county ^  and  the  said  pas  ^ 
»  to  the  said  G.li.,the  party  aggrie%)ed  by  the  said  ^fenUf 
who  was  not  examined  by  and  before  me  in  proof  of  the  tam* 
And  whereas  the  said  C.  U.has  made  default  of  payment  ofthesai 
sums:  These  are,  therefore,  to  require  you,  the  said  constaVttto  ■■ 
convey  the  said  C.  D.  to  the  said  ,  at  — ^  qforeseH  etd 

deliver  him  to  the  said  keeper  thereof,  together  with  this  prece^}  > 
atui  you  the  said  keeper  are  hereby  commanded  to  receive  ^  ^  ! 
C.  D.  into  your  custody^  in  the  said  ■  ,  there  to  be  inmrisosd 

[or,  imprisoned  and  kept  to  hard  labour"]  for  the  space  of  tnot  ex* 
needing  six  calendar  months],  unless  such  sums  as  aforesaid  i» 
be  sooner  paid  and  satisfied,  and  for  your  so  doing  this  shaUbe^ 
sufficient  warrant. 

Given  under  my  hand  and  seal,  the  ■  day  of*  n  ^ 

the  year  of  our  Lord  — — . 

Information  on  §  24.  for  maliciously  damaging,  &c  anj  real 

or  personal  Property. 

County  ofl  TW^  irformation  and  complaint  of  A.B.^^^ 

— •  j-       the  county  of  B.  made  on  oath  before  meJ'?*^ 

to  wit.    J  of  his  majesty's  justices  of  the  peace  in  and  for  w 

said  county  of  B»,  the day  of  ,  in  the  year  oj^ 

Lord  one  thousand  eight  hundred  and  -t  who  seiA  ^ 

on  the day  of lasty  at  L.  in  the  parish  e^S-nj 

the  said  county,  C.  D.  of  M.,  in  the  said  county,  labonrer,  d» 
wilfully  and  maliciously  damage,  injure,  and  spoil  [as  lb«  <** 
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Mj  be]  of  the  value  of  »  the  [real  or  personal]  pro- 

^friy  of  G.H,  of  a  private  nature^  contrary  to  the  form  of  the 
Muic  in  such  case  made  and  provided.  And  thereupon  the  said 
4.  B.  prayeth  the  Judgment  of  me,  the  justice  aforesaid,  in  the 
fremises.     Taken  and  sworn  before  me, 

J.  P. 
Warrant  to  apprehend  thereon. 
To  the  constable  of  S.  in  the  county  of  B* 

^oontj  ofl  fJfHEREAS  information  and  complaint  upon  oath 
; —  y         ^  have  beeti  made  before  me,  J-  P.,  one  of  his  ma- 

to  wit,  jjestys  Justices  of  the  peace  in  and  for  the  said  county, 
yA.B.qfS,  in  the  county  aforesaid,  that  on  the  ■  day  of 

— ; last,  at  Lr.  ifi  the  parish  of  8.  in  the  said  county,  C.  D.  of 

L  in  the  county  aforesaid,  labourer,  did  toilfuUy  and  maliciously 
^amage,  injure,  and  svoil,  Sfc,  [as  in  the  information]  of  the  value 

f' «  the  [real  or  personal]  property  ofG.  H.  of  a  private 

"iture,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
rovided:  These  are,  therefore,  to  require  you  forthwith  to  appre* 
end  the  said  C.  D.  and  brins  him  before  me,  at  R.  in  the  said 
'^uniy^  to  answer  unto  the  said  information  and  complaint,  and  to 
p  further  dealt  voith  according  to  lato.     Herein  fait  not. 

Given  under  my  hand  and  seat^  the cUiy  of        ■     ,  tn  the 

ear  of  our  JLora^ 

J.  P. 

Com  mitment  after  Conviction  thereon. 

'o  the  constable  of  S.  in  the  county  of  B.,  and  to  the  keeper  of 
*^e .,  at ,  in  the  said  county. 

ounly  ofl  JY  HERE  AS  C,  D.  of  M.,  in  the  said  county, 

' ] —  V  labourer,  is  convicted  by  and  before  me,  J.  P., 

to  wit.  J  one  of  his  majesty  s  justices  of  the  peace  in  and  for  the 
^id  county,  upon  the  oath  of  A.  B.,  for  that  he  the  said  C.  D.  did 

n  the day  of last,  at  L.  in  the  parish  of  S.,  in 

'C  iaid  county,  .tuilfully  and  maliciously  damage,  injure^,  and 

'^oiljSfc,  [as  in  the  information]  of  the  value  of ^,  the 

real  or  personal]  proj>erty  ofG.'A.  of  a  private  nature,  contrary  to 
*^/orm  of  the  statute  in  such  case  made  and  provided,  and  for  xvhich 
?  other  remedy  or  punishment  hath  been  by  the  same  statute  prO' 
wed.  And  thereupon  I,  the  said  justice,  did  adjudge  the  said 
*  P*  'o  forfeit  and  pay  the  sum  qf^^  for  the  said  offence^ 

^ch  sum  appearing  to  me  to  be  a  reasonable  compensation  for  the 
ama<re^  injury,  and  spoil  so  committed,  together  with  the  Jurther 
wffi  of^ —  ,Jqy  costs,  unto  G.  H.,  the  said  Q,  H.  not  having 

^en  examinee^  in  proof  of  the  offence.  And  whereas  the  said  C.  D. 
'^^  made  default  of  payment,  within  the  time  appointed  by  me  the 
^^^  justice,  of  the  said  sums.     These  are,  therefore,  to  require  you 

Af  said  constable  to  convey  the  said  C.  D.  to  the  said ,  at 

^  "^  aforesaid,  and  deliver  him  to  the  said  keeper  thereof,  lo' 
;elher  tot/A  this  precept :  and  you  the  said  keeper  are  hereby  comm 

»find€dto  receive  the  said  CD.  tnto  your  custody,  in  the  said , 

i^^^^  to  be  imprisoned  Zor  imprisoned  and  kept  to  hard  Iabour]^r 
^^  *pace  ^[not  exceeding  two  calendar  months]  unless  such  sums 

oo  2 
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as  aforesaid  shall  be  sooner  paid  and  satisfied f  and/or  your  io  dois^ 
this  shall  be  your  sufficient  roarrant.    Given  under  my  hand  endttd 

the  "  day  of ,  in  the  year  of  our  Lord  one  Humtad 

eight  hundred  and  — — — -. 

J.  P. 


^t0abbetitucr.    See  !^omintie. 


Its  meuiiiig. 


Crime  less  than 
felony. 


No  accessaries 
before  or  after 
in  misde- 
meanor^. 


Soliciting  an- 
other to  steal. 


ReceiTing 
stolen  goods. 

Compromise 
c»f  a  misde- 
meanor illegal. 

AUteTfWJttn 
conviction. 


Arrest  of  party 
flying  from  ap- 
prriiension. 


i0@i0t)emeanor. 


^HIS  word»  m  its  usual  acceptation,  is  applied  to  all  diosecrisw 
and  offences,  for  which  the  law  has  not  provided  a  particok 
name ;  and  they  may  be  punished  according  to  the  degrees  of  die 
offence,  "by  fine  or  imprisonment,  or  both.     Barl.  S70> 

This  is  the  case  with  respect  to  acts  of  omission  or  comDusia 
which  were  punishable  at  common  law  ;  but  many  offencei  are  bj 
the  statute  law  punishable  as  misdemeanors  specrfically. 

A  misdemeanor  is,  in  truth, any  crime  less  than  felony;  and tix 
word  is  generally  used  in  contradistinction  to  felony:  8ndmi«i^ 
meanors  comprehend  all  indictable  offences  which  do  notamooit 
to  felony,  as  perjury,  battery,  libels,  conspiracies,  public  aoisaooes 
&c.     4 Blac.  Com.  5.   (Christians  Note,)  (2) 

In  cases  that  are  criminal,  but  not  capital,  as  in  krespttKi> 
mayhem,  or  prcemunire,  there  are  no  accessaries,  for  all  the  acoo- 
saries  before  are  in  the  same  degree  as  principals ;  and  KOr 
saries  ftfter  by  receiving  the  offenders,  cannot  be  in  law  sodd 
any  penalties  as  accessaries,  unless  the  acts  of  parliament  that 
induce  those  penalties  do  expressly  extend  to  receivers  or  coa* 
forters,  as  some  do.     1  Hale,  613. 

To  solicit  a  servant  to  steal  his  master's  goods,  is  a  nuw^ 
meaner,  though  it  be  not  charged  in  the  indictment  that  tix 
servant  stole  the  goods,  nor  that  any  other  act  was  dooe  exoeft 
the  soliciting  and  inciting.  And  such  offence  is  indictable  at  the 
sessions,  having  a  tendency  to  a  breach  of  the  peace.  Bet^^ 
H^ginSf  2  East,  5. 

For  the  punishment  of  persons  convicted  of  misdeoiesoor  ^ 
having  received  stolen  goods  knowing  them  to  be  stolen,  »^ 
Stat.  7  &  8  G.  4.  c.  29*  §  55.  tit.  9ccf00ac^ 

An  agreement  to  put  an  end  to  a  misdemeanor  has  beeocoo* 
fidered  to  be  illegal,  as  impeding  the  course  of  public  justice: 
but  it  is  sometimes  done  after  conviction,  with  the  sanctioo  of  the 
court,  in  cases  where  the  offence  principally  and  more  iminediatfij 
affects  an  individual ;  the  -defendant  bemg  permitted  to  spetf 
with  the  prosecutor  before  any  judgment  is  pronounced,  and  a 
trivial  punishment  being  Inflicted,  if  the  prosecutor  dedsres  biS' 
self  satisfied.     1  Russ.  136.  and  the  authorities  there  cited 

Where  a  party  is  accused  of  a  misdemeanor,  and  fliea  froo  ^ 
arrest,  the  officer  must  not  kill  him,  though  there  be  a  wsTrani  to 
apprehend  him,  and  though  he  cannot  otherwise  be  overtakeo; 
and  if  he  do  kill  him  it  will  in  general  be  murder,  FostSt^* 
I  Hi$le,  48L  cit.  1  Ruse.  457* 
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As  to  the  time  of  proceeding  to  trial  in  indictraents,  &c.  for  TineoftriaL 
iklemeanon,   see  stat.  60  G.  3.  and  1  G.  4.  c.  4.  tit*  fbatmm^ 
eetit  JMameou 

4N0ttottter.    See  3tttrittttirnr« 

^ptisiwn  of  i^Ionp.    See  i^Iotip. 

^f0{in0toit  of  dta0on*    See  dtafoii^ 

Sj^ittinm*    See  Commttmrttn 

i^urter^    See  ^ottttote^ 

[12G.3.C.20.    7*8G.4-  C.28.] 

JERETOPORE  a  person  standing  mute  upon  an  arraignment  Ancwntpimiab. 

of  felony  (that  is,  without  speaking  any  thing  at  all,  or  witb-  mentcf  peine 
It  putting  himself  upon  God  and  the  country),  was  liable  to  a  ^^'^  *  *^' 
range  and  cruel  punishment :  the  judgment  in  such  case  was» 
iat  the  roan  or  woman  should  be  remanded  to  the  prison,  and 
id  there  in  some  low  and  dark  room,  where  they  should  lie 
aked  on  the  bare  earth,  without  any  litter,  rushes,  or  other 
lothing,  and  without  any  garment  about  them,  but  something 

>  cover  their  privy  parts,  and  that  they  should  lie  upon  their 
Bcks,  their  heads  uncovered  and  their  feet,  and  one  arm  to  be 
rawn  to  one  quarter  of  the  room  with  a  cord,  and  the  other  arm 

>  another  quarter,  and  in  the  same  manner  to  be  done  with  their 
^s ;  and  there  should  be  laid  upon  their  bodies  iron  and  stone, 
9  much  as  they  might  bear  and  more  ;  and  the  next  day  follow- 
^ii  to  have  three  morsels  of  barley  bread  without  any  drink, 
^  the  second  day  to  drink  thrice  of  the  water  next  to  the 
ouse  of  the  prison  (except  running  water)  without  any  bread  ; 
nd  this  to  be  their  diet  until  they  were  dead.  So  as,  upon  the 
aalier,  they  should  die  three  manner  of  ways,  by  weight,  by 
^ine,  and  by  cold.  And  the  reason  of  this  terrible  judgment 
^^}  because  they  refused  to  stand  to  the  common  law  of  th|e 
and.    2 /n«<.  178,  179. 

And  this  (which  was  called  peine  forte  S^  dure)  some  persons 
jndured  for  the  sake  of  their  children  or  other  kindred  ;  because 
n  such  case  they  forfeited  their  goods  only,  and  not  their  lands  ; 
Of  lands  could  not  be  forfeited  but  by  attainder. 

out  now,  by  stat.  12  G.  3.  e.20.  J  1.,  If  any  person  bein^  arraigned  12  G.  3.  c.  20. 
31  any  indictment  or  appeal  fw  felony^  or  on  any  indictment  for  ?«««>«  •«*nd- 
^p'^y  tkall  upon  such  arraignment  stand  mute,  or  tvill  not  answer  JJ^^ J?"^'  ^^ 
directly  to  the  fdony  or  piracy  ^  he  shall  be  convicted  of  the  offence^  havejudgroent, 
^"o  the  court  shall  thereupon  award  judgment  and  execution  in  the  in  felony  tnd 
'Rwe  manner  as  if  he  had  been  convicted  by  verdict  or  confession  ;  piracy. 
^^dsuch  judgment  shall  have  all  the  same  consequences  as  a  con' 
«c</ofi  i,y  xierdict  or  confession. 

.  °1  k  %•,  this  act  extends  to  H.  M.'s  colonies  and  plantations 
'n  America. 

^^d  the  same  law  is,  with  respect  to  an  arraignment  for  treason  So  in  treaaoD. 
^]  V^it  larceny  i  for  before  this  act,  persons  standing  mute  in 
either  of  these  cases,  were  to  have  the  like  judgment  as  if  they 
confessed  the  indictment.    2  Inst.  177.  2  Havo.  cSO.  §^  10. 
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Person  born  One  who  IS  surdus  et  mutug  a  navitaie  is  in  presamption  of  law 

deaf  and  dumb,   ^n  idiot,  and  the  rather  because  he  has  no  poesibiltty  to  under- 
stand what  is  forbidden  by  law  to  be  done :  but  if  it  appear  that 
he  has  use  of  understanding,  which  many  of  that  condition  dis- 
cover by  signs,  to  a  very  great  measure,  then  he  may  be  tried, 
and  su&r  judgment  and  execution  ;  though  great  caution  should 
be  used  in  such  a  proceeding.     1  Hale^  34.  cit.  1  Rust.  7. 
Cause  of  lUnd-       Whether  a  prisoner  stand  mute,  obstinately,  or  by  the  visitatioo 
ing  mute  to  be    of  God,  IS  a  fact  triable  instanter  by  a  jury  to  be  returned  for  that 
tried  instanter.    purpose,  and  if  found  obstinate,  the  trial  in  chief  may  proceei 

Mercierscase^  0,B,  Dec,  1777t  1  Leach,  183. 
Deaf  prisooer         So  if  the  jury  return  that  the  prisoner  is  deaf  by  the  viriutlon 
may  be  tried,      of  God,  the  trial  may  proceed,  and  on  conviction  the  prisoner  be 

sentenced  to  transportation.     Steefs  case,  O.  B.  1787)  1  LesA, 

451.  See  ti\so  Jones's  case,  ace.  1  Leach,  102.  cit.  1  Russ.1.  m.(/) 

In  R.  v.  G.  HaUon,  Apr.  20.   1824,   Bristol  Gad  Mmy 

cor.  Lord  Giffbrd,    Recorder,  I  R.  Sf  M.  88.    Indictawflt  (c 

Stat.  43  G.  3.  c,  58.  for  maliciously  cutting.     The  prisoner  Tin 

called  on  to  plead  on  his  arraignment  said,  that  he  was  qoite 

deaf,  but  could  read  print  or  large  writing.     An  officer  then  revi 

over  the   indictment  close  to   him  with  a  loud  voicei  but  tk 

Priaoner  stand-  prisoner  did  not  appear  to  hear :  and  on  his  not  answering,  a  jm 

ing  mute  by  act  was  swom  to  try  whether  he  stood  mute  by  the  act  of  God  or 

of  God.  Q^(  Qf  malice :  the  gaoler  was  then  examined  and  said,  tlat 

Being  deaf.        ^^  prisoner  had  always  appeared  quite  deaf  during  the  K?en 

months  he  had  been  in  his  custody,  and  that  his  fellow-prisoaeis 
Mode  of  trial,     conversed  with  him  by  signs. —  Lord  Giffbrdf  Recorder,  lo  cbargie? 

th^  jury,  said,  that  he  had  adopted  tnis  proceeding  after  gr»t 
deHbcration,  on  the  authority  of  R.  v.  Jones,  1  Leach,  C,  C.  isl- 
and R.  V.  Steele  (supra),  which,  in  his  opinion,  governed  the  pR* 
sent  case  in  principle,  though  it  differed  from  it  in  sereni  R* 
spects.  —  The  jury  found  that  the  prisoner  was  mute  by  the  Kt 
of  God,  and  were  then  sworn  to  try  the  indictment.    The  evideotf 
of  each  witness  was  taken  down  in  a  large  hand»  and  shewn  totbt 
prisoner  before  the  witness  retired*    The  prisoner  read  it,  a&l 
asked  some  questions  about  words  in  the  writing  which  he  cooii 
not  make  out;  but  did  not  cross-examine  the  witnesaes.— Ac* 
quitted. 
7ft 86. 4.  C.S8.       By  7  &  8  G.  4.  c.  28.  §  2.,   If  any  person  being  anraigned  vf^ 
"Where  priaooer  any  indictment  or  information  for  treason,  felony,  piracj»  or  w*- 
atandsmute  of    demeanor,  shall  stand  mute  of  malice,  or  will  not  answer  directSy 
Cwto  ™         ^  ^^^  indictment  or  information,  it  shall  be  lawful  (or  the  cwir:. 
enter  pleTor      ^  ^^  '^^^^  ^^  think  fit,  to  order  the  proper  officer  to  enter  a  ple^^j 
not  guilty.  not  guilty  on  behalf  of  such  person ;  and  the  plea  so  entered  sb' 

have  the  same  force  and  effect  as  if  such  person  bad  actuv'J 
pleaded  the  same. 

I.  What  it  is, 

[25  G. 2.  c.  36.-58  G.  3.  c. 70.-5  W.  & M.  c.  II J 

II.  Nuisances  from  Non-repairqf  Highway  omiBriii^' 
HI-  H<y(D  a  Nuisance  may  be  remaoed, 
IV.  How  punished^ 


J 


Liw.]  JI3ai0anC€  ( IVhat  it  is.)  567 

I*  mftat  it  10^ 


A  COMMON  nuisance  seems  to  be  an  offence  against  the  public,   Common 
either  by  doing  a  thing  which  tends  to  the  annoyance  of  all  ouisance. 
he  king's  subjects,  or  by  neglecting  to  do  a  thing  which  the  com* 
Don  good  requires*     1  Hato*  c»-75*  §  1. 

Annoyances  to  the  prejudice  of  particular  persons  are  not 
lunishable  by  a  public  prosecution  as  common  nuisances*  but  are 
^t  to  be  redressed  by  the  private  actions  of  the  parties  aggrieved 
y  tbem.   1  Hat».  c.  75.  J  2*  4  Mac.  Conu  167. 

Where,  note  a  diversity  between  a  private  and  a  public  nuisance  s  Biflerenoe  be- 
'  it  be  a  private  nuisance,  he  shall  have  his  action  upon  his  case,  tween  a  priraie 
nd  recover  damages ;  but  if  it  be  a  p^lic  nuisance,  he  shall  not  *"^  public 
ave  an  action  upon  his  case,  and  this  the  law  hath  provided  ibr 
roiding  of  multiplicity  of  suits ;  for  if  any  one  might  have  an 
ction,  all  men  might  have  the  like ;  but  the  law  for  this  common 
uisance  hath  provided  an  apt  remedy,  by  presentment  or  indict* 
leot  at  the  suit  of  tlie  king,  in  the  behalf  of  all  his  subjects ; 
nless  any  man  hath  a  particular  damage  ;  as  if  he  and  his  horse 
ill  ioto  a  ditch  made  across  a  highway,  whereby  he  received  hurt 
Qd  loss,  there  for  his  special  damage,  which  is  not  common  to 
there,  he  shall  have  an  action  upon  bis  case.    1  Inst.  56.^ 

Or  if  one  man  obstruct  another  passing  by  a  ditch  and  gate  Where  ao 
cro88  a  public  road,  by  which  the  latter  is  obliged  to  go  a  longer  "^tion  lie»  for 
od  a  more  difficult  way,  and  oppose  the  other  in  attempting  to  quj^^„^ 
groove  the  nuisance,  in  that  case  also  the  latter  may  bring  his 
ction.    Chichester  y.  Lethbridge,  Witlesyll. 

Although  a  nuisance  may  be  public,  yet  there  may  be  a  special  There  being  a 
rierance  arising  out  of  the  common  cause  of  injury,  which  presses  "pw^**!  gri^v- 
lore  upon  particular  individuals  than  upon  others  not  so  imme-  *°^^' 
lately  within  the  influence  of  it.     In  case  of  stopping  a  common 
ighway,  which  may  affect  all  the  subjects,  yet  if  a  particular 
«rson  sustains  a  special  injury  from  it,  he  has  an  action..    Per 
'd.  EUenborougk  C.  J.    R.  v.  Devosnap^  1 6  East^  1 96« 

And  from  hence  it  clearly  follows,  that  no  indictment  for  a  Indictment 
uisance  can  be  good,  which  lays  it  to  the  damage  of  private  per-  ^1  not  lie, 
ow  only ;  as  where  it  accuses  a  man  of  surcharging  such  a  com-  »*nl««  **^e 
non,  or  of  inclosing  such  a  piece  of  ground,  wherein  the  inha-  ^le^ubUc.  ^ 
(itants  of  such  a  town  have  a  right  of  common,  to  the  nuisance  of 
^1  the  inhabitants  of  such  a  town ;  or  of  disturbing  a  water-course 
iinnhig  to  such  a  mill,  to  the  damage  of  such  a  person  and  his 
^nants,  without  saying  of  all  the  liege  subjects  of  the  king.  1  Hauf. 
••  75.  ^  3. 

Where  a  tinman  was  indicted  for  a  nuisance,  on  account  of  the  Noise  affbctisg 
'^oise  which  he  made  in  carrying  on  his  business,  and  it  ap-  »  ^«^  chambeta 
peared  that  the  noise  only  disturbed  the  inhabitanU  of  three  ^"*7* 
Qumbers  of  Cl^ffbrits  Inn^  it  was  held  by  Ld.  EUenborough  C.  J. 
^at  the  prosecution  could  not  be  sustained,  as  it  was,  if  any  thing, 
^  pnyate  nuisance  only,  and  not  indictable.     R.  v.  Uoyd,  4  Esp* 
200.  ciu  1  Russ.  296. 

Yet  it  hath  been  said,  that  an  indictment  of  a  common  scold  is   Common  scold. 
R^od,  although  it  conclude  to  the  common  nuisance  of  divers,  in- 
stead of  all,  the  king's  subjects ;  perhaps,  for  this  reason  (says 
Mr.  Hatokins)j  because  a  common  scold  cannot  but  be  a  common 
ojiisance.    1  Haw.  c.  75.  §  5. 

o  o  4 
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Public 
uuisance  laid 
to  affect  dlrets 
of  the  king's 
subjects. 


Bawdy-houses, 
gaining  bouses, 
and  stages  for 
rope  dancers. 


Feme  covert 

indictable,— 

bawdy-house. 


So  gaming- 
house. 


Single  room. 


Disorderly 
inn. 


In  improper 
situation. 


Playhouses, 


25  G.  2.  c.  S6. 
Constable's 
duty  upon 
notice  of  per- 
aons  keeping  a 
bawdy-house, 
gaming-house, 
&c. 
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And  if  the  law  be  so  in  this  case,  why  should  not  an  bdictmeat, 
setting  forth  a  nuisance  to  a  way,  and  expressly  and  unexceptiMi- 
ably  shewing  it  to  be  a  highway,  be  good,  notwithstanding  it  con- 
clude to  the  nuisance  of  divers^  without  saying  aU^  the  king's 
subjects?  And  perhaps  the  authorities  which  seem  to  cootridtct 
this  opinion  might  go  upon  this  reason,  that  in  the  body  of  the 
indictment,  it  did  not  appear  with  sufficient  certainty,  whether  the 
way,  wherein  the  nuisance  was  alleged,  were  a  highway  or  only  c 
private  way  ;  and  therefore  that  it  shall  be  intended,  fnm  the  con- 
clusion of  the  indictment,  that  it  was  a  private  way*  1  Ham»c.*lS> 
§5. 

There  is  no  doubt  but  that  common  6atod^-Aoitfe<  are  indictable 
as  common  nuisances :  and  it  hath  been  said,  that  all  conuiMW 
stages  for  rope-dancers  (a\  and  also  all  common  gamu^'hiomsuyUt 
nuisances- in  the  eye  of  the  law,  not  only  because  they  are  great 
temptations  to  idleness,  but  also  because  they  are  apttodrava 
great  number  of  disorderly  persona.    1  Hav),  15»  §  6-  4  BImc.  Om* 

167. 

It  has  been  adjudged  that  a  feme  covert  may  be  guilty  of  keep- 
ing a  bawdy-house  as  well  as  if  she  were  sole,  and  that  die,  toge- 
ther with  her  husband,  may  be  convicted  of  it.  R,  v.  Willi^ 
1  Salk.  883. 

And  so  for  keeping  a  gaming^^house :  for  in  each  of  these  cots 
the  female  may  be  presumed  to  bear  a  principal  part.  R.  v.  Du*i> 
10 Mod.  SS5.    See  1  Russ.lSn  and  n.  (r)  f6.,  and  399. 

And  if  a  person  is  a  lodger,  and  has  only  a  sin^e  room,  yet  t 
she  use  it  as  a  bawdy-house,  she  may  be  indicted  tor  keepisgoot 
R.  V.  Pierson^  2  Ld.  Raymond,  1 197.    1  Russ.  299. 

The  keeper  of  a  disorderly  inn  or  alehouse  may  be  prosecuted 
for  a  public  nuisance  if  he  usually  harbour  thieves  or  other  scu- 
^alous  characters,  or  suffer  frequent  disorders  in  his  house,  or  take 
ea^orbitant  prices,  or  set  up  a  new  inn  in  a  place  where  it  is  not 
wanted,  to  the  hindrance  of  other  old-established  inns,  or  keep  it 
in  a  place  which  for  its  situation  is  wholly  unfit  for  it.  I  H<n> 
P.  C.  c.  78.  $  1.  See  3  Bac.  Abr.  Inns,  Spc.  (A),  ib.  (C)  2.  1  ii"»- 
298.     See  tit.  9f4ou0e0* 

Also  it  hath  been  holden,  that  a  common  o/oyAotue  may  he  i 
nuisance,  if  it  draw  together  such  a  number  or  coaches  or  peop^ 
as  prove  generally  inconvenient  to  the  places  adjacent.  1 H^ 
c.  75.  i  7. 

By  25  G.  2.  c.  36.  §  5.,  <<  If  any  two  inhabhants  of  any  pari^ 
or  place,  paying  scot  and  bearing  lot  therein,  do  give  notice  ia 
writing  to  any  constable  (or  other  peace  officer  of  the  like  nttore, 
where  there  is  no  constable)  of  such  parish  or  place,  of  any  penos 
keeping  a  bawdy-house,  gaming-house,  or  any  other  disor^J 
•house,  in  such  parish  or  place,  the  constable  or  such  olEceris 
aforesaid,  so  receiving  such  notice,  shall  forthwith  go  with  nick 
inhabitants  to  one  of  his  majesty's  justices  of  the  peace  of  tke 
county,  city,  riding,  division,  or  liberty  in  which  such  parish  or 
place  does  lie  ;  and  shall,  upon  such  inhabitants  making  Mth  be- 
fore such  justice  that  they  do  believe  the  contents  of  sudi  not^ 
to  be  true,  and  entering  into  a  recognisance  in  the  penal  son  of 
20/.  each,  to  give  or  produce  material  evidence  against  such  penoo 

(a)  See  tho  case  of  Jaco6  AW  1  ilM.  7& 
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or  8Bch  ofEsncBt  enter  into  a  recognizance  in  the  penal  sum  of  25  G.  2.  c  S6. 

K^.  to  prosecute  with  effect  such  person  for  such  offence  at  the 

text  general  or  quarter  sessions  of  the  peace,  or  at  the  next 

issizes  to  be  holden  for  the  county  in  which  such  parish  or  place 

loes  lie,  as  to  the  said  justice  shall  seem  meet ;  and  such  constable  The  charges  of 

r  other  officer  shall  he  allowed  all  the  reasonable  expenses  of  proMcutioiH 

acb  prosectition,  to  be  ascertained  by  any  two  justices  of  the 

eace  of  the  county,  city,  riding,  division,  or  liberty  where  the 

fence  shall  have  been  committed,  and  shall  be  paid  the  same 

y  the  overseers  of  the  poor  of  such  parish  or  place ;  and  in 

ase  such  person  shall  be  convicted  of  such  offence,  the  over-  «nd  \0L  on 

ecrs  of  the  poor  of  such  parish  or  place  shall  forthwith  pay  the  conviction  to 

urn  of  lOL  to  each  of  such  inhabitants ;  and  in  case  such  over-  ^u^^^*j!^^ 

sers  diall  n^lect  or  refuse  to  pay  to  such  constable  or  other  {^ p^^ bvtbe 

fficer  such  expenses  of  the  prosecution  as  aforesaid,  or  shall   oreneen,  on 

eglect  or  refuse  to  pay,  upon  demand,  the  said  sums  of  1(V.  and  penalty  of  for- 

0^.  such  overseers,  and  each  of  them,  shall  forfeit  to  the  person  feiting  double. 

otitled  to  the  same  double  the  sum  so  refused  or  neglected  to  be 

aid," 

f  6.  ^'  Upon  such  constable  or  other  officer  entering  into  such   Persons  keep- 
ecognizance  to  prosecute  as  aforesaid,  the  said  justice  of  the  ing  bawdy- 


•eace  shall  forthwith  make  out  his  warrant  to  bring  the  person  so  ^®!J^**5)| 
ccused  of  keeping  a  bawdy-house,  gaming-house,  or  other  dis-  ^^  bound 
ttderly  house  before  him,  and  shall  bind  him  or  her  over  to  appear 


It  such  general  or  -quarter  session  or  assizes,  there  to  answer  to 
uch  bill  of  indictment  as  shall  be  found  against  him  or  her  for 
uch  offence ;  and  such  justice  shall  and  may,  if  in  his  discretion 
le  thinks  fit,  likewise  demand  and  take  security  for  such  person's 
;ood  behaviour  in  the  mean  time,  and  until  such  indictment  shall 
)e  fouDd,  heard,  and  determined,  or  be  returned  by  the  grand  jury 
Jot  to  be  a  true  bill." 

§  7.  **  If  any  such  constable  shall  neglect  or  refuse,  upon  such  Penalty, 
notice,  to  go  before  any  justice  of  the  peace,  or  to  enter  into 
iuch  recognizance,  or  snail  be  wilfully  negligent  in  carrying  on 
the  said  prosecution,  he  shall  for  every  such  offence  forfeit  the 
sum  of  20/.  to  each  of  such  inhabitants  so  giving  notice  as  afore- 
Baid" 

k  B.  **  Any  person  who  shall  at  any  time  hereafter  appear,  act.  Who  shall  be 
or  behave  him  or  herself  as  master  or  mistress,  or  as  the  person  deemed  the 
having  the  care,  government,  or  management  of  any  bawdy-house,  f^^l^^l^ 
gaming-house,  or  other  disorderly  house,  shall  be  deemed  and  ^g,  '' 
taken  to  be  the  keeper  thereof,  and  shall  be  liable  to  be  pro- 
secuted and  punished  as  such,  notwithstanding  he  or  she  shall 
^ot  in  fact  be  the  real  owner  or  keeper  thereof. 

k  9.  provides,  '*  That  upon  any  such  prosecution  against  any  E?idcnce  may 
person  for  keeping  a  bawdy-house,  gaming-house,  or  other  dis-  j>«  g>7«"»  •>y  «i 
wderiy  house,  any  person  may  give  evidence  against  the  defend-  whabiunt,  &c« 
^t)  or  on  behalf  of  the  defendant,  in  such  prosecution,  notwith- 
standing his  or  her  betng  an  inhabitant  or  parishioner  of  the  said 
parish  or  place,  or  having  entered  into  such  recognizance  as  afore- 

h  10.  enacts,  "  That  no  indictment  which  shall  at  any  time  after  Indictment  not 
we  said  Ist  day  oiJune  be  preferred  against  any  person  for  keeping  removable  by 
a  bawdy.faouse,  gaming-house,  or  other  disorderly  house,  shall  be  f^rHorwU 
^^Qoved  by  any  writ  q(  certiorari  into  any  other  court ;  but  such 
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58  6.  S.  c.  70. 
Notices 
directed  by 
25  G.  2.  c.  36, 
to  bo  given  to 
constables  in 
certain  cases,  to 
be  given  also  to 
the  overseers  of 
the  poor,  who 
are  to  prose- 
cute. 


Crown  not 
bound  as  totiie 
certiorari* 


BifTerent  de« 
fendants  in 
same  indict- 
ment for  several 
offences. 


Averments 
in  indictment. 


Ace. 


Stopping  { 
prospect^ 


or  lighted 


An  action  for  a 
nuisance  does 
not  lie  for  stop> 
ping  another's 
lights,  though 
thej  have  con- 
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indictment  shall  be  heard^  tried,  and  finally  determined  at  the 
same  general  or  quarter  session  or  assises  where  such  indictrocDt 
shall  have  been  preferred,  (unless  the  court  shall  think  proper, 
upon  cause  shewn,  to  adjourn  the  same,)  any  such  writ  or  allow* 
ance  thereof  notwithstanding.** 

By  58  G.  3.  c.  70.  §  7.,  **  A  copy  of  the  notice  which  shall  be 
given  to  such  constable  shall  also  be  served  on  or  left  at  the 
places  of  abode  o(  the  overseers  of  the  poor  of  such  pariah  or 
place,  or  one  of  them,  and  such  overseers  or  overseer  of  the  poor 
shall  be  summoned  or  have  reasonable  notice  to  attend  before 
such  justice  of  the  peace  before  whom  such  constable  shall  have 
notice  to  attend ;  and  if  such  overseers  or  overseer  of  the  poor 
shall  then  and  there  enter  into  such  recognisance  to  prosecute 
such  offender  as  the  constable  is  in  and  by  the  said  act  required 
to  enter  into,  then  it  shall  not  be  necessary  for,  nor  shall  such 
constable  be  required  to  enter  into  such  recognizance;  but  if 
such  overseers  or  overseer  of  the  poor  shall  neglect  to  attend 
such  justice  on  having  such  notice,  or  shall  attend  and  shall  declioe 
or  refuse  to  enter  into  such  recognizance  to  prosecute,  then  such 
constable  shall  enter  into  the  same,  and  shall  prosecute,  and  shall 
be  entitled  to  his  expenses,  to  be  allowed  as  in  and  by  the  said  act 
is  directed."^ 

But  f  10.  of  25  G.  2.  c.  36.  does  not  restrain  the  crown  from 
removing  an  indictment  by  certiorari^  as  nothing  appears  to  shev 
that  the  statute  intended  to  bind  the  crown*  R.  v«  Davia  and 
ethers,  5  T.  R.  626. 

More  than  one  defendant  may  be  included  in  the  same  iodid* 
ment  for  keeping  a  disorderly  house,  stating,  that  they  *<  severally* 
kept  such  houses,  2  Hale  174<. ;  and  it  has  been  held,  that  seferal 
different  defendants  being  charged  in  different  counts  of  an  indict- 
ment for  offences  of  the  same  nature,  it  is  not  an  objection  oo 
demurrer,  though  it  may  be  a  ground  for  applying  to  the  discretion 
of  the  court  to  quash  the  indictment,  R.  v.  Kingston  and  otkerst 
SE.R.U.    I  Russ.  301. 

It  seems  necessary  to  state  where  the  house  is  situate,  and  the 
time  of  the  disorder ;  but  it  is  not  necessary  to  prove  who  fre* 
quents  the  house ;  for  if  it  is  proved  that  unknown  persons  are 
behaving  disorderly  there,  it  is  sufficient.  Per  BuUer  J«  Jawm 
V.  Stuart,  1  T.  R.  754.  1  Russ.  302. 

The  indictment  need  not  allege  particular  facts ;  but  the  charge 
being  general,  particular  facts  may  be  given  in  evidence.  Per 
Lord  Hardvoick.    Clarke  v.  Periam,  2  AtL  339. 

Stopping  a  prospect  is  not  a  common  nuisance.    2  Salk.  247* 

Building  a  house  in  a  larger  manner  than  it  was  before,  to  ihit 
the  street  became  dark,  is  not  any  public  nuisance  by  reason  of 
the  darkening.     R»  v.  Webb,  1  Ld.  Ray.  737. 

So,  erecting  a  shed  so  near  a  man's  house  that  it  stops  up  his 
hghtSf  is  not  a  nuisance  for  which  an  action  will  lie;  unless  the 
house  is  an  ancient  house,  and  the  lights'ancient  lights.  9  Soli' 
459. 

So,  if  two  men  be  owners  of  two  parcels  of  land  adjoining, 
and  one  of  them  doth  build  an  house  upon  his  land,  and  makes 
windows  and  lights  looking  into  the  other's  land,  and  this  house 
and  the  lights  have  continued  by  the  space  of  thirty  or  forty 
years  ^  yet  the  other  may,  upon  his  own  land  and  swi|  lavAdly 
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erect  a  house  or  otber  thing  against  the  said  lights  and  windows,  timied  for  forty 
and  the  other  can  have  no  action  ;  for  it  was  his  folly  to  build  his  7««n> 
house  so  near  to  the  other's  land.    But  if  the  former  had  continued 
from  time  immemorial,  it  is  otherwise.     Bury  v.  PopCf  Cro.  Eliu 
118. 

All  injuries  whatsoever  to  a  public  highway,  as  digging  a  ditch,  injuries  to 
or  Doaking  a  hedge  across  it,  or  laying  logs  of  timber  in  it,  or  higbwayt. 
doing  any  other  act  which  will  make  it  less  commodious,  are  public 
nuisances  at  common  law.   1  Haw*  P.  C.  c.76.  §  144'.  1  Russ.  S17. 

Where,  by  a  local  road  act  (3  G.  4.  c.  cxii.),  no  building  was  to  Building  neir 
be  erected  or  continued  within  ten  feet  of  the  road,  and  any  such  •  road,  a 
building  was  to  be  deemed  a  common  nuisance,  and  by  another  niuMnce  under 
section  power  was  given  to  two  justices  to  convict,  and  also  to  •^•»*«»dscu 
remoYe  the  buildings,  the  case  was,   that  a  wall   having  stood  Diitincdon 
adjoining  the  road,  it  was  pulled  down,  and  a  shop  erected,  not  between  frttiU- 
higher  than  the  wall,  which  was  connected  with  a  house  that  tn««ndioo/A 
stood  farther  back.    On  indictment  and  special  case,  it  was  held  by  Indictment 
K.  B.  that  this  was  a  building  within  the  meaning  of  the  act,  and  1^<^;  ^^  • 
that  there  was  a  distinction  between  a  building  and  a  Mioll :  they  S,"***!^'*''*^!!? ^ 
also  held  that, though  the  act  gave  a  summary  remedy,  yet,  as  it  de-  re^-,*"      '^ 
clared  such  building  to  be  a  public  nuisance,  an  indictment  would 
lie.    R*  V.  Gregory f  5  B,Sf  Ad,  555. 

It  is  also  a  nuisance  to  suffer  the  highway  to  be  incommoded  Bitches,  trees, 
by  reason  of  the  foulness  of  the  adjoining  ditchest  or  by  boughs  ovvlmaging. 
of  trees  hanging  over  it,  &c. 

And  an  occupier  of  a  house  standing  on  the  highway,  though   Roinoiu  house, 
tenant  at  will  only,  is  indictable  for  suffering  it  to  be  so  ruinous  as 
to  be  dangerous  to  passengers.  3  Bac.  Ab.  Highways  (£).  1  Haw. 
P.  C.  c.  76.  §  5.  8.  147.    1  Russ,  317. 

It  is  said  the  owner  of  land  next  adjoining  the  highway  is  bound  Scouring 
of  right  to  scour  his  ditches ;  but  that  the  owner  of  land  next  ditches. 
adjoining  such  land  is  not  so  bound,  except  by  prescription ;  so  Lopping  trees. 
that  the   owner  of  trees  overhanging  the  highway  is  bound  at 
common  law  to  lop  them ;  and  that  any  other  person  may  do  it,  so 
as  to  remove  the  nuisance.     1  Hato.  ib.    1  Russ*  ib. 

Laying  logs  in  a  highway  will  be  still  a  nuisance,  though  so  laid  Logs  in  high- 
that  by  winding  and  turning  people  may  still  pass.     1  Havo,  P.  C.  ^*3^- 
c.76.§  145.  I  Russ. 319. 

It  is  a  nuisance  if  a  carrier  carries  an  unusual  weight  with  an  Unusual 
unusual  number  of  horses.  3  Com.  Dig.  Chemin  (A.  3.)  1  Russ.3\%.  weight  with 

And  it  was  held  not  necessary  to  state  the  number  of  horses,  ^o''*®^  ^J  <*'- 
R.  V.  Egenby,  3  Saljk.  183.  "^' 

A  gate  erected  in  a  highway  where  none  had  been  before,  is  a  Erecting  % 
common  nuisance.     1  Haw,  c,  75.  §  9.  S^^' 

So,  erecting  a  wall  across  a  highway.   8  T.R.I  42. 

It  appears  to  have  been  holden,  that  an  indictment  will  not  lie  Every unautho- 
for  settmg  a  person  on  the  footway  in  a  street  to  distribute  hand*  ^*^  obetruc- 
bills,  whereby  the  footway  was  impeded  and  obstructed ;  nor  for  ******  ^  ^J^^ 
throwing  down  skins  into  a  public  way,  by  which  a  personal  injury  annoyance^if 
is  accidentally  occasioned,  R,  v.  GiUt  I  Str.  190. ;  but  acts  of  this  the  king*s  sub- 
kind,  if  improperly  performed,  might  possibly  be  deemed  nui-  jects,  is  an  in- 
sances ;  as  it  seems  now  to  be  well  established  that  every  unau-  dictahleoflGsnce. 
thorised  obstruction  of  a  highway,  to  the  annoyance  of  the  king's 
subjects,  is  an  indictable  offence.   R,  v.  Cross,  3  Camp.^9^.   Thus 
where  a  waggoner  occupied  one  side  of  a  public  street  in  the  city 
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of  Exeter i  before  his  warehouses,  in  loading  and  nnYou^ng  his 

waggons,  for  several  hours  at  a  time,  both  day  and  night,  aod  had 

Waggons  one  waggon,  at  least,  usually  standing  before  his  war^ouses,  so 

loading  and        that  no  carriage  could  pass  on  that  side  of  the  street,  and  Bome- 

unloading.  times  even  foot  passengers  were  incommoded  by  cumbroos  goods 

lying  on  the  ground  on  the  same  side,  ready  for  loading,  he  was 
held  to  be  indictable  for  a  public  nuisance ;  although  it  appeared 
that  sufficient  space  was  led  for  two  carriages  to  Imve  passed  on 
the  opposite  side  of  the  street.  R.  v.  Russdh  6  Etut^  4?r.  Upoa 
the  same  principle  it  has  been  held  to  be  an  indictable  ofence  for 
stage  coaches  to  stand  plying  for  passengers  in  the  pablic  streets ; 
Coacbea  and  Lord  EUenborougn  C.J.  said,  *'  a  stage  coach  may  set  dova 

plying  for  ^j.  ^]^q  ^p  passengers  in  the  street,  this  being  necessary  for  public 

pauengera.  convenience,  but  it  must  be  done  in  a  reasonable  time ;  and  pri- 
vate premises  must  be  procured  for  the  coach  to  stop  in  durii^ 
the  interval  between  the  end  of  one  journey  and  the  commence- 
ment of  another."  R.  v.  Cross,  S  Campb.  224*.  In  the  same  ease 
his  lordship  intimated,  that  there  would  be  no  doubt  but  that  iT 
Carriagea  at  a  coaches,  on  the  occasion  of  a  rout,  should  wait  an  unreasonable 
rout.  length  of  time  in  a  public  street,  and  obstruct  the  transit  of  bis 

majesty's  subjects  wishing  to  pass  through  it  m  carriages  or  ob 

foot,  the  persons  who  might  cause  and  permit  such  coaches  so  to 

wait  would  be  guilty  of  a  nuisance.     See  1  Russ,  468. 

Obttruction  From  R.  v.  Jones^  3  Camp,  2S0.,  it  appears  also  that  an  obstTuc* 

for  purposes  of   tion  to  a  public  highway  will  not  be  excused,  on  the  plea  of  its 

buainesa.  being  necessary  for   the   carrying  on  of  the   party's  basinest, 

though  such  obstruction  be  only  occasional.     It  was  proved  thit 
the  defendant,  who  was  a  timber  merchant 9  occupied  a  smai' 
timber  yard  close  to  a  street,  and  that  from  the  narrowness  of 
the  street,  and  the  construction  of  his  own  premises,  be  had,  is 
several  instances,  necessarily  deposited  long  sticks  of  timber  in 
the  street,  and  had  them  sawed  into  shorter  pieces  there  before 
they  could  be  carried  into  his  yard  :  and  it  was  contended  oit  bii 
behalf,  that  he  had  a  right  to  do  so,  as  it  was  necessary  to  the  car- 
rying on  of  his  business ;  and  that  it  could  not  occasion  more 
inconvenience  to  the  public  than  draymen  taking  hogsheads  of 
beer  from  their  dravs  and  letting  them  down  into  the  cellar  oft 
publican.   But  Lord  EUenborough  C.  J.  said,  **  If  an  unreasooable 
time  is  occupied  in  the  operation  of  delivering  beer  from  a  brewer*-* 
dray  into  the  cellar  of  a  publican,  this  ia  certainly  a  nuisance,  i 
cart  or  waggon  may  be  unloaded  at  a  gateway ;  but  this  roost  be 
done  with  promptness.     So  as  to  the  repairing  of  a  house;  tbe 
public  must  submit  to  the  inconvenience  occasioned  neceasarihr  io 
repairing  the  house ;  but  if  this  inconvenience  is  prolonged  for  sb 
unreasonable  time,  the  public  have  a  right  to  complain,  and  tlw 
party  may  be  indicted  for  a  nuisance.    The  role  of  law  upon  this 
subject  is  much  neglected,  and  great  advantages  would  arise  from 
a  strict  and  steady  application  of  it.    I  cannot  bring  mne^f  to 
doubt  of  the  guilt  of  the  present  defendant.    He  is  not  to'ekeoat 
the  inconvenience  of  his  own  premises  by  taking  in  the  pMc 
highway  into  his  timber  yard ;  and  if  the  street  be  narrofT)  ^ 
roust  remove  to  a  more  commodious  situation  for  carrying  oo  bis 
business." 
Want  of  care  In  ao  action  on  the  case  for  obstructing  a  highway,  by  nev^ 

in  person  in-      of  which  the  plaiutiflP  was  thrown  from  his  horse  and  injared,  *c., 
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it  appeared  that  the  plaintiff  was  riding  through  the  streets  as  jured  by  the 
fast  as  his  horse  could  go,  and  that  if  he  had  used  ordinary  care  obstructton. 
he  must  have  seen  the  obstruction*  The  verdict  was  for  the  de* 
fendant ;  and  upon  application  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  it  was  refused,  and  Ld.  ElUnborough  C.J* 
said,  that  two  things  roust  concur  to  support  this  action :  an  ob«> 
struction  in  the  road  by  the  fault  of  the  defendant,  and  no  want 
of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff.  Butter^ 
fidd  T.  Forrester t  1 1  Eaai,  60. 

A  river  common  to  all  men  is  considered  a  highway,  and  anv  Navigibic 
obstruction  which  impedes  the  free  use  of  it  is  an  indictable  nui«  n^«r. 
sance.     1  Hawk.  P.  C.  c.  76.  §  1.  1  Russ*  SS9. 

Upon  the  trial  of  an  indictment  for  a  nuisance  in  a  navigable  F^age  of  m 
river,  by  erecting  staiths  there  for  loading  ships  with  coals,  the  nrer  narrowed 
juiy  were  directed  by  the  learned  judge  to  acquit  the  defendants,  ^f  *  •teitb,  but 
if  they  thought  that  the  abridgement  of  the  right  of  passage  ****  F^^^.  ~^ 

r       J   ,®   ^,  ,  o  o  r      -o      TemeDoe  in* 

<K:casioned  by  these  erections  was  for  a  public  purpose,  and  pro*  creased, 
duced  a  public  benefit,  and  if  the  erections  were  in  a  reasonaUe 
situation,  and  a  reasonable  space  was  \e(i  for  the  passage  of  ves- 
sels en  the  river ;  and  he  pointed  out  to  the  jury  that,  bv  means  of 
Uie  staiths,  coals  were  supplied  at  a  cheaper  rate,  and  in  better 
condition,  than  they  otherwise  could  be,  which  was  a  public 
benefit.  It  was  held,  by  BayUu  and  Holroud  Js.,  that  this  di- 
rection to  the  jury  was  proper.  Lord  Tenteraen  C.  J.  dU$.  IL  v* 
Russeli,  SB.SfC.  566.    See  also  R.  v.  Pease,  ^B.Sf  Adol.  SO. 

The  public  are  not  entitled,  at  common  law,  to  tow  on  the  banks  Towing, 
of  ancient  navigable  rivers.    Ball  v.  Herbert,  3  T.  R.  253. 

If  a  river  changes  its  course,  the  highway  continues  in  the  new   Change  of 
channel.     1  Hank.  P.  C.  c.  76*  §  4.  1  Russ.  340.  courw. 

It  has  been  held,  that  the  soil  of  a  public  navigable  river,  primd  Soil  of  navig- 
fade,  though  not  necessarily,  belongs  to  the  king,  and  is  not,  by  able  river, 
presumption  of  law,  in  the  owners  of  the  adjoinmg  lands.    R.  v. 
Siffi^,  DiM^l.  441.  1  Rusfi.  340. 

It  is  a  nuisance  to  divert  part  of  a  river,  so  as  to  make  the  cur«  DiTerting 

rent  less  navigable.     1  Hamk.  P.  C.  c.  75.  $  H-  1  ^^^'  '^-  ^'^'' 

^^  laving  timber  in  a  river,  if  it  obstruct  the  passage  of  vessels.  Laying  loga. 
though  It  be  the  party's  own  soil.  3  Bac>  Abr.  Nuis,  (A.)  1  Russ.  ib» 

So,  placing  a  floating  dock  in  a  river,  though  useful  for  repairing  A  dock, 
vessels.     1  Hawk,  ib»  (n.)  1  Russ.  ib* 

So,  bringing  a  large  ship  into  a  common  dock,  used  for  small  Aoe. 
vessels  only  coming  to  London  market.     5  Bac,  Abr.  Nuis*  (A.) 
1  Rtus.  ib. 

Weirs  erected  across  rivers  are  treated  as  a  nuisance  by  Magna  Weirs. 
Charta  and  subsequent  statutes.     Per  Lord  Ellenborough,    Wild 
V.  Hornby,  7  East,  198.  1  Russ.  ib. 

Held,  that  the  conversion  of  a  brushwood  weir  into  a  stone  Obstiruction 
weir  could  not  be  supported  by  shewing  that  two  thirds  of  it  had  a^r  time  has 
90  been  converted  above  forty  years.  fVild  v.  Hornby ^  7  East,  195.  *1«P"«^' 

And  so,  that  an  obstruction  to  the  navigation,  by  keeping  the  Aco. 
water  to  a  certain  level  for  twenty  years,  did  not  give  a  right  to 
do  so.     Voogkt  V.  Winch,  ^B.Sp  A.  662. 

Where  an  embankment  had  been  made  across  a  bay  of  the  sea  for  Ace 
forty  years,  it  was  considered,  that  if  there  had  been  a  public  right 
of  fishing  there  prior  to  the  fortv  years,  such  public  right  would 
not  have  been  lost.     Chad  v.  Tilsed,  5  Moore,  185.    1  Russ*  341. 
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Obstruction  by 
vessel  being 
sunk. 

River  clogged, 
and  none  bound 
by  prescriptioB 
to  clear  it. 

Public  bridges^ 
nuisances  in. 


Ruinous  house 
adjoining  to 
bridge. 


An  useless 
bridge. 


OffensiYe  bnsi* 
ness  in  a  place 
where  other 
oiTensiye  ones 
are  carried  on. 

Noxious  trade 
long  carried  on. 

Generally,  no 
time  will  legal- 
ise a  nuisance. 


Noxious  tradei 
originally  in  a 
remote  situa- 
tion. 

Powder-mills, 
&c 

Dangerous  ar- 
ticles put  on 
board  ship. 


Brewhouse, 
glasshouse, 
hog-chandler's 
shop* 
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Where  a  ressel  has  been  sunk»  by  misfortune,  in  a  fiavigaUe 
river,  the  owner  is  not  indictable  for  not  removing  the  nuisance  to 
the  navigation.     R.  v.  WattSi  2  Eap.  R.  675.  1  Ruu,  ib. 

If  a  navigable  river  be  stopped,  and  none  bound  by  prescriptioQ 
to  clear  it,  it  is  said  those  who  have  the  piscary,  and  neighbounog 
towns  enjoying  the  easement  of  passage,  may  be  compelled  to  do 
so.     1  Hawk.  P.  C.  c.  75.  §  IS.  1  Russ.  34S. 

All  public  bridges  in  a  highway  are  considered  as  the  bigbvaj 
itself,  and  all  obstructions  to  such  bridges  are  indictable  nm- 
sauces,  as  is  before  stated  in  regard  to  nuisances  in  higbwsp. 
1  Russ.  343.  cit.  12  East,  202,  203. 

Defendant  was  indicted  for  not  repairing  a  ruinous  house,  ad* 
joining  to  a  bridge,  charging  that  he  was  bound  to  repair  it  nUm 
tenura.  It  was  found,  by  a  special  verdict,  that  he  was  only  tenant 
at  will ;  but  the  court  held,  that  he  ought  to  repair,  lest  the  pubiie 
should  suffer ;  and  though  not  properly  chargeable  ratione  ienra^ 
yet  the  averment  should  be  intenued  of  the  possession,  and  not  of 
the  service.     Reg.  v.  Watson,  2  Ld.  R.  856. 

A  bridge  built  in  a  public  way  without  public  utility  is  indict* 
able  as  a  nuisance ;  and  so  if  it  be  built  colourably,  in  an  imper- 
fect or  inconvenient  manner,  with  a  view  to  throw  the  burthen  of 
rebuilding  or  repairing  it  immediately  on  the  county.  2  East,  513. 
Vide  per  Grose  J.  351. ;  and  see  43  G.  3.  c.  59. 

It  seems  that  an  indictment  will  not  lie  for  setting  up  a  nozioos 
manufactory  in  a  neighbourhood  where  other  offensive  tradei  hare 
been  long  borne  with,  unless  the  inconvenience  to  the  public  be 
greatly  increased.  R.  v.  B.  NeviUe,  Peake,  91.  I  Russ.  297.  otf* 
R.  V.  Watts,  Mood.  4r  M.  281. 

Nor  for  continuing  a  noxious  trade  which  has  been  carried  oo 
at  the  same  place  for  nearly  fifty  years.  R.  v.  jS.  NeoUk,  Pedtt 
93.  1  Russ.  ib. 

The  general  principle,  however,  is,  that  no  length  of  time  viU 
legalise  a  public  nuisance.  Wild  v.  Hornby ^  dk.,  7  East,  ld5>> 
per  Ld.  EUenborough,  69.  R.  v.  Cross,  8  Campb.  227.  CtwrpW 
V.  Hardinghanif  ib,  398. 

But  where  a  noxious  trade  is  set  up  in  a  remote  situation,  and 
afterwards  houses  and  roads  are  made  near  it,  it  will  not  be  the 
subject  of  indictment,  for  it  is  the  voluntary  act  of  such  as  cooe 
to  settle  in  the  neighbourhood.    R.  v.  Cross^  2  C.SfP.  483. 

£recting  gunpowder  mills  or   keeping  gunpowder  magasioei 
near  a  town,  is  a  nuisance  at  common  law.  1  Russ.  297*aDdn.(«)- 
So,  putting  on  board  a  ship  articles  of  a  combustible  and  dao* 
gerous  nature,  without  giving  due  notice  of  the  contents,  will  be 
a  misdemeanor.     1  Russ.  298.,  and  see  Williams  v.  EastlidtA 
Company,  3  East,  192.  201. 
See  further  as  to  nuisance,  tit.  IUiiAine00* 
It  hath  been  holden,  that  it  is  no  common  nuisance  to  nm 
yard  candles  in  a  town,  because  the  needfulness  of  them  shall  dis- 
pense with  the  noisomeness  of  the  smell ;  but  the  reasonableoesf 
of  this  opinion  seems  justly  to  be  questionable^  because,  whatever 
necessity  there  may  be  that  candles  be  made,  it  cannot  be  f^ 
tended  to  be  necessary  to  make  them  in  a  town ;  and  surely  toe 
trade  of  a  bretoer  is  as  necessary  as  that  of  a  chandler;  and  yet  »t 
seems  to  be  agreed,  that  a  brewhouse  erected  in  such  an  iocon- 
v^nient  place  wherein  the  business  cannot  be  carried  on  witbont 
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^retUj  iacommodiiig  the  neighbourhood,  may  be  indicted  as  a 
zfxamou  nuisance :  and  so  in  like  case  may  a  glass-house  or  a 
mne-yard,    1  Haw,  c.  75.  §  10. 

Two  persons  were  indicted  for  making  great  quantities  of  noi*  Making  offen- 
\om€i  ^huixfe,  and  stinking  liauorSf  called  acid  spirit  of  sulphur^  "^«  Uquort. 
)il  of  vitrioly  and  oil  of  aqua-tortis,  whereby  the  air  was  iropreg- 
lated  with  noisome  and  offensive  smells :  and  it  was  held  by  the 
:ourt  to  be  a  nuisance.  The  word  noisome  comes  in  the  place  of 
he  Latin  nocivus,  and  means  not  only  disagreeable,  but  hurtfuK 
^nd  Lord  Mansfield  C.  J.  said.  It  is  not  necessary  to  constitute 
he  offence  that  the  smell  should  be  untoholesome ;  it  is  enough 
f  it  render  the  enjoyment  of  life  and  property  uncomfortable* 
R.  V.  WhUe  and  Ward,  1  Burr.  333. 

A  pereon  was  indicted  for  making  great  noises  in  the  night  with  Making  great 

1  speaking  trumpet^   to  the  disturbance   of  the  neighbourhood ;  noises  in  the 
ind  it  was  held  by  the  court  to  be  a  nuisance.     R.  v.  SmUht  '"«*»*' 

2  ^r.  70*. 

But  it  hath  been  resolved,  that  neither  an  old  nor  a  new  dove"  A  dove-cote. 
'•ok  is  a  common  nuisance ;  but  perhaps  if  a  tenant  hath  erected 
Doe  without  a  licence  of  the  lord  of  the  manor,  the  lord  may  have 
m  action  on  the  case  against  him.     1  Haw.  c.  75.  §  8. 

A  tAOfu^er  shewn  for  money  is  a  misdemeanor.     Harring  v.  A  monster. 
Wdrond,  2  Cha.  Co.  1 10.  It  was  a  monstrous  child,  that  died,  and 
was  embalmed  to  be  kept  for  shew ;  but  was  ordered  by  the  Lord 
ChaoceUor  to  be  buried. 

If  a  man  have  a  dog  that  kills  sheep,  that  is  not  a  public  nui-  A  dog  Uiat  kills 
^e ;  but  the  owner  of  the  dog  (knowing  thereof)  is  liable  to  an  sbeep. 
action;  but  if  he  be  ignorant  of  such  quality,  he  shall  not  be 
punished  for  this  killing ;  and  in  an  action  upon  the  case  for  such 
filing,  the  plantiff  shall  be  required  to  prove  in  evidence  that  the 
dog  had  used  to  kill  sheep.     Dyer,  25.  Het.  171.     (See  tit.  JDog^, 

1^  a  man  has  an  unruly  horse  in  his  stable,  and  leaves  open  the  An  unmljr 
stable  door,  whereby  the  horse  gets  forth  and  doth  mischief,  an  *><>"•* 
action  lies  against  the  master.     1  Vent.  295. 

In  the  case  of  Buxendin  v.  Sharp,  2  Salk.  662.,  the  plaintiff  A  bull, 
declared  that  the  defendant  kept  a  bull  that  used  to  run  at  men, 
hat  did  not  say  that  the  defendant  knew  of  this  quality ;  it  was 
adjudged  that  an  action  did  not  lie,  unless  it  did  appear  that  the 
"^^er  knew  of  this  quality. 

There  is  a  difference  between  beasts  that  are  Jerce  naturae,  as  ^easufera 
"oitf  and  tigers,  which  a  man  must  always  keep  up  at  his  peril,  *"^«''<'* 
and  beasts  that  are  mansueta  natura,  and  break  through  the 
tameness  of  their  nature,  such  as  oxen  and  horses.  In  the  latter 
c-ase  an  action  lies,  if  tlie  owner  have  had  notice  of  the  quality  of 
tue  beast ;  but  in  the  former  case  an  action  lies  without  such  no- 
^^^e.    2  U.  Raym.  15S2. 

^ut  after  such  wild  beasts  have  escaped  from  their  keeper, 
^^  as  to  regain  their  natural  liberty,  he  that  kept  them  before 
I'haW  not  answer  for  the  damage  they  shall  commit  after  he 
^^  lost  them,  and  they  have  resumed  their  wild  nature. 
1  ^ent,  295. 
A  noit^  goine  in  the  street  unmuzzled,  from  the  ferocity  of  A  mastiff. 

'"  nature  being  dangerousy  and  cause  of  terror  to  H.M.'s  subjects, 
^^^exK  to  be  a  common  nuisance,  and  consequently  the  owner 
^ay  be  indicted  for  suffering  him  to  go  at  large. 
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It  is  an  indictable  offence  unlawfully  and  injuriously  to  cany  a 
child  infected  with  the  8niall«pox  along  a  public  highwaY,  in  which 
pereons  are  passing,  and  near  to  the  habitations  of  the  king's  sub* 
jects.    R.  V.  VantandiUo,  4  M.  4*  S.  73. 

And  it  is  also  an  indictable  offence  in  an  apothecary,  after  hav- 
ing inoculated  children,  unlawfully  and  injuriously  to  cause  them 
to  be  exposed  in  the  public  street,  to  the  danger  of  the  public 
health.  R.  v.  Burnett,  4  M^  Sf  S.  272.  Le  Blanc  J.,  in  pasdpg 
sentence  in  this  case,  obserred,  that  the  introduction  of  vacciD- 
ation  did  not  render  the  practice  of  inoculating  for  the  smalJ-pox 
unlawful ;  but  that  in  all  times  it  was  unlawful,  and  an  indictable 
offence,  to  expose  persons  infected  with  contagious  disorders,  and 
therefore  liable  to  communicate  them  to  the  public,  in  a  place  of 
public  resort. 

N.  B.  The  defendant  was  sentenced  to  bik  months'  imprisoD* 
mtnU 

By  5  W.Sf^  M,  c*  11.  §3.>  if  a  defendant  suing  out  a  ceriimri 
(as  mentioned  in  the  act)  be  afterwards  convicted,  the  court  of 
K.  B.  shall  give  reasonable  costs  to  the  prosecutor,  if  he  be  the 
party  grievai,  or  be  a  justice,  &c.  or  other  civil  officer,  who  iliali 
prosecute  for  any  act  that  concerned  them  as  officers  to  prosecau 
or  present. 

Where  persons  living  near  a  steam-engine,  and  annoyed  by  the 
smoke  issuing  from  it,  indicted  it  as  a  nuisance,  and  defendanti 
were  convicted,  after  having  removed  the  indictment  by  certwren: 
Held,  that  the  prosecutors  were  entitled  to  their  costs,  as  parties 
grieved,  under  ttie  above  act.  72.  v.  Detvgnap  and  anatkeTf  16M 
194. 
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2»  Who  are  liable  to  repair^  and  the  Mean$  rfenJvmH 

Bjepairs, 
5.  Bridgesj  who  are  liable  to  repair^  and  the  Means  / 

enforcing  Repairs* 

There  are  three  kinds  of  ways:  (1.)  A  footway  (a)\  (S-l  A 
foot  and  horse  way,  which  is  also  a  pack  or  drift  way ;  (^)  ^ 
foot,  horse  and  cart  way.     1  Inst.  OS* 

It  seemeth  that  any  one  of  the  said  ways,  which  is  comoioD  to 
all  the  king's  people,  whether  it  lead  directly  to  a  market  town,  or 
only  from  town  to  town,  and  do  not  terminate  there,  bat  is  s^ 
a  thoroughfare  to  other  towns,  may  properly  be  called  a  higb^J* 
1  Haxu.  c.  76.  $  1. 

(a)  There  is  no  doubt  Uiat  a  public^y^oTiooy  or  hndUwt^  is  a  highwif*  —  ^ 
Allen  ▼.  Ormond,  8  Ea$t,  4.  It  is  a  highway  for  foot-passengers,  or  f<f  ^^^' 
passengers  &c.  and  the  parish  is  bound  to  repair  it  till  they  can  throw  the  odos 
upon  others.    FerU.  JEUenborwgh,  C,J,  M.  r.  Ink.  C^m.  Salop.f\SE8**^' 
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For  there  were  highways  before  there  were  market  towns.  Highway  need 
Lnd  if  it  were  essentia]  to  the  constituting  of  a  highway  that  it  ^^  ^"d  to  e 
lould  expressly  lead  from  market  town  to  market  town,  then  ™*'^«*  *<>'^"- 

would  follow  that  the  lord  of  a  market,  by  forfeiting  or  sur- 
^odering  his  charter,  might  cause  that  to  cease  to  be  a  highway 
bleb  vras  a  highway  before ;  or  the  king,  by  granting  a  market 

anyplace  where  there  was  no  market  before,  mignt  thereby 
insequently  change  the  way  to  it  from  a  private  way  into  a 
ghway. 

And  therefore,  the  distinction  which  is  taken  in  some  books  Not  e  highway, 
mcerning  this  matter,  seems  to  be  very  reasonable ;  that  every  «f«««lbypar- 
ly  from  town  to  town  may  be  called  a  highway,  because  it  is  ^^  *ni°*^*'**" 
unmoD  to  all  the  king's  subjects  ;  and  consequently,  that  a  nui-  ^* 

ace  therein  is  a  common  nuisance,  and  punishable  by  indictment; 
it  that  a  way  to  a  parish  church,  or  to  the  common  fields  of  a 
vn,  or  to  a  private  house,  or  perhaps  to  a  village  which  termi- 
lies  there,  and  is  for  the  benefit  of  the  particular  inhabitants  of 
ch  parish,  house,  or  village  only,  may  be  called  a  private  way, 
it  not  a  highway,  because  it  belongeth  not  to  all  the  king's  sub* 
ct9,  bat  only  to  some  particular  persons,  each  of  whom,  as  it 
ems,  may  have  an  action  on  the  case  for  a  nuisance  tlierein. 
Haw.  c.  76.  §\.  1  Ru9s.  4*8. 

So,  if  I  have  a  private  way  without  a  gate,  and  a  gate  is  hung  Nuisance  in 
>i  an  action  lies  upon  the  case,  for  I  have  not  my  way  as  I  had  "".^  repaire  of 
ifore.    LUt.R.2^7.  pnyateway.. 

So,  if  one  grant  me  a  way,  and  afterwards  dig  trenehes  in  it  to 
Y  hinderance,  I  may  fill  them  up  again.  God.  53. 
But  if  a  way  which  a  man  has^  become  not  passable,  or  become 
iTy  bad,  by  the  owner  of  the  land  tearing  it  up  with  his  carts, 
id  80  the  same  be  filled  with  water,  yet  he  who  has  the  way 
mnot  dig  the  ground  to  let  out  the  water,  for  he  has  no  interest 
I  the  soil.  But  in  such  case  he  may  bring  his  action  against  the 
i^ncr  of  the  land  for  spoiling  the  way,  or  perhaps  he  may  go  out 
^  the  way,  upon  the  land  of  the  wrong-doer,  aa  near  to  the  bad 
ay  as  he  can.     God.  52. 

Taylor  V.  Whitehead,  Doug.  745.     This  was  an  action  of  tres-  ^^^  •  P*"®- . 
aw  for  breaking  and  entering  the  plaintirs  close.     The  defend-  ^"^f °e,^i*^  " 
i^t  (infer  alia)  pleaded  a  right  of  way  by  prescription,  through  the  passengers 
lane  of  the  plaintiff's  contiguous  to  the  place  in  question,  to  have  no  right  to 
^k^bridge  on   the  river    Wharfe,  in    Yorkshire,  and  that  the  go  upon  the  ad- 
■^dntt  and  occupiers  of  those  lands  were  from  time  whereof,  S^c.  J*<^«"*  ground. 
y  reason  of  their  tenure,  bound  to  repair  the  land,  and  the  banks 
Y^<f  next  to  the  river ;  that  at  several  times  the  lane  was  out 
I  repair  and   overflowed   with  water,    so   that  the  defendant 
'puld  not  use  the  way  without  imminent  danger  of  the  loss  of 
i>s  life  and  goods ;  and  that  he  necessarily  went  over  the  lands 
i^joining,  as  near  to  the  said  way  as  he  possibly  could,  as  it  was 
^wful  fop  t^ioj  iQ  iio,  &c.  —  This  cause  was  tried  before  Lord 
^^''^hboroughf  at  York,  in  1780,  and  afterwards  argued   in  the 
^w  of  K.  B.  _  By   Lord   Mansfield  C.  J.     The   question  is 
^pon  the  grant  of  this  way.     Now,  it  is  not  laid  to  be  a  grant  of 
jl  way  generally  over  the  land ;  but  of  a  precise  specific  way. 
^^^  grantor  says«  you  may  go  in  this  particular  line ;  but  I  do 
not  give  you  a  right  to  go  either  on  the  right  or  left.     I  entirely 
^gre«  with  my  brother  Walker,  that,  by  common  law,  "  he  who 
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hath  the  use  of  any  thing  ought  to  repair  it**  The  gmtfor 
mav  bind  himself,  but  here  he  has  not  done  it.  He  has  not 
undertaken  to  provide  against  the  OYerflowing  of  the  rirer; 
and  for  aught  that  appears,  that  may  have  happened  by  the 
neglect  of  the  defendant.  Highways  are  governed  by  a  diffiereat 
principle.  They  are  for  the  public  service,  and  if  the  usual  tiact 
be  impassable^  it  is  for  the  general  good  that  people  iboold  be 
entitled  to  pass  in  another  line.  See  also  Buiiard  v.  H<aru»t 
i^M.SfS.  S87. 

And  this  was  clear  law  established  by  a  number  of  cases,  pv- 
ticularly  that  of  Absor  v.  French,  B.  R.  M.  30  Car,  %  2  S4(nB.2l. 
S.  C.  Lev.  2S4.  and  HencC^  case.  Sir  W.  Jones,  296.,  that  where 
a  common  highway  is  out  of  repair  by  the  overflowing  of  a  rifcr 
or  any  other  cause,  passengers  have  a  right  to  go  upon  the  ad- 
jacent ground.  So,  if  the  water  impair  the  banks  of  a  oaTigabie 
river  (which  is,  indeed,  considered  as  a  highway),  it  is  josufiabie 
to  go  upon  the  nearest  part  of  the  field  next  adjoining.  1  Li 
Eaym.725. 

It  hath  been  holden  that  if  there  be  a  highway  in  an  open  iM, 
and  the  people  have  used  time  out  of  mind,  whoi  the  wap  vt 
bad,  to  go  by  outlets  on  the  land  adjoining,  such  outl^  iR 
parcel  of  the  way ;  for  the  king's  subjects  ought  to  have  a  goe^ 
passage,  and  the  good  passage  is  the  way,  and  not  only  the  ham 
track;  from  whence  it  follows,  that  if  such  outlets  be  sown  vitb 
corn,  and  the  beaten  track  be  foundrous,  the  king's  subjects  mf 
justify  going  upon  the  corn.     1  Haw,  c.  76.  §  % 

Waste  lands  adjoining  to  public  highways,  are  presomcdi  a 
the  first  instance,  to  belong  to  the  owner  of  the  adjoioing  lifii 
and  not  to  the  lord  of  the  manor,  but  that  presumption  prefV^ 
only  so  long  as  proof  to  the  contrary  is  wanting.  iS^  v.  Fri^ 
2  Stark.  N.  P.  463. 

Where  strips  of  land  lie  between  a  highvray  and  an  adjotBog 
enclosure,  the  primdjacie  presumption  is,  that  such  strips  of  lao(ii 
as  well  as  the  soil  of  the  highway  ad  medium  JUum  via,  are  tbe 
property  of  the  owner  of  the  enclosure ;  but  the  presumpUoQ  ^ 
to  be  confined  to  that  extent,  for  if  the  narrow  strip  be  caatip^ 
to,  or  communicate  with,  open  commons  or  larger  portions  of  M 
the  presumption  is  either  done  away  or  considerably  narrovtd, 
for  the  evidence  of  ownership  which  applies  to  the  larger  portkof 
applies  also  to  the  narrow  strip  which  communicates  with  tbeo. 
Grose  v.  West  and  others,  7  Taunt.  39.  , 

The  defendant's  father  having  built  a  cottage  on  a  slip  (^  ^ 
lying  between  an  inclosed  copyhold  tenement  and  a  turnpike  road, 
in  ejectment  the  question  was*  whether  such  slip  belonged  to 
the  adjoining  copyholder  or  to  the  lord  of  the  manor;  the  cosrt 
decided  that  the  same  principle  ought  to  prevail  in  the  case  ot 
copyhold  as  of  freehold ;  and  per  Holroyd  J.,  the  rule  that  w^ 
land  near  a  highway  is   to  be  presumed  prima  fade  to  Iw<'^ 
to  the  owner  of  the  inclosed  land  next  adjoining,  is  not  c<^°^ 
to  a  case  where  the  owner  of  that  land  is  a  freeholder,  hat  exi^ 
equally  to  cases  where  the  owner  is  a  leaseholder  or  cufjh^} 
In  either  case  evidence  may  be  given  to  rebut  the  /^^-^ 
presunaption.  Doe  d.  Pring  and  another  v.  Pearsey,  7  A4  ^'  ^ 

On  indictment  for  an  encroachment  on  a  highway,  it  *PP^^ 
that  certain  inclosure  commissioners  were  authorised  to  set  ow 


Law.]  i!^0il9idI1Ce  {Highwat/8.)  519 

lablic  and  private  roads  (the  former  to  be  sixty  feet  wide);  and  set  out  under  an 

hey  set  out  the  road  in  question,  styling  it  a  private  road,  but  *°^°'"^***' 

5a?ing  sixty  feet  for  the  width,  the  centre  of  which  space  had  ^iJ^^Jt*^ 

een  commonly  used  by  the  public  as  a  carriage  road,  and  had 

een  repaired  by  the  township  for  eighteen  years.    The  question 

tft  to  the  jury  was,  whether  the  road,  though  originally  meant  to 

e  a  private  one,  had  not  been  subsequently  dedicated  to  the 

tiblic.  After  verdict  of  guilty,  on  motion  for  a  new  trial,  the  rule 

as  discharged ;  the  oourt  saying,  that  it  was  a  case  for  the  jury, 

3d  that  they  had  found  a  right  verdict :  and  per  Lord  Tenterden^ 

I  am  strongly  of  opinion  that  when  I  see  a  space  of  fifty  or  sixty 

let,  through  which  a  road  passes  between  indosures,  set  out  by 

1  act  of  parliament,  that,  unless  the  contrary  be  shewn,  the 

iblic  is  entitled  to  the  whole  of  that  space,  although,  perhaps 

om  economy,  the  whole  may  not  have  been  kept  in  repair.    If  it 

ere  once  held,  that  only  the  middle  part  which  carriages  ordina- 

\j  run  upon  was  the  road,  you  might  by  degrees  inclose  up  to  it» 

•  that  there  would  not  be  room  left  for  two  carriages  to  pass. 

be  space  at  the  sides  is  also  necessary  to  afford  the  benefit  of  air 

id  suD.    If  trees  and  hedges  might  be  brought  close  up  to  the 

trt  actually  used  as  the  road,  it  could  not  be  kept  sound."  72.  v. 

Id  an  action  brought  by  the  clerk  of  certain  road  commissioners  Tht  footpath 
r  the  recovery  of  a  rate  for  lighting,  cleansing,  &c,  footways,  the  ^  ^^  ■***•  ®J* 
jestion  was,  whether  the  local  act  which  exempted  the  turnpike-  S^^S^  It. 
«€l  from  the  jurisdiction  of  the  commissioners,  exempted  also  the  V*^^ 

*otpath  which  was  formed  by  the  side  of  the  turnpike-road :  on 
»ecial  case,  stating  the  provisions  of  the  several  acts,  the  coarl 
^▼e  judgment  for  the  defendant,  on  the  ground  that  the  footpath 
I  question  was  pari  of  the  turnpike-road ;  and  per  Taunton  J.,  m 
otpath  by  the  roadside,  included  within  the  hedge  or  fence  of 
le  road,  is  as  much  part  of  a  public  highway  as  that  which  it 
arelled  over  by  carriages.  The  111th  section  of  the  general 
(mpike  act  (3  G.  4.  c.  126.)  shews  that,  of  necessity,  the  footpath 
ust  form  part  of  a  turnpike-road.  Loveridge  v.  HodsoU^ 
B,Sf  Ad.  602. 

la  books  of  the  best  authority  a  river  common  to  all  men  is  How  Av » Hv» 
illed  a  highway.     1  Han.  e.  76.  $  1-  may  be  •  bi^ 

The  freehold  of  the  highway  is  in  him  that  hath  the  freehold  of  ^^' 
^esoil;  but  the  free  passage  is  for  all  the  king's  liege  people.  J^T^j^r^ 
Insi.705.    And  see  Sir  John  Lade  y.  Shepherd,  infra.  hSS^aybi^ 

The  king  has  nothing  but  the  passage  for  himself  and  his  peo-  longethf 
le;  for  the  freehold  and  all  profits  belong  to  the  owner  of  the- soil, 
Qd  all  the  trees  upon  it  and  mines  under  it,  which  may  be-  ex- 
•emely  valuable.     1  Burr.  143. 

Sir  John  Lade  v.  Shepherd,  2  Sir.  1004.    Upon  trial  of  an  action  What  ia  a  de. 
f  trespass,  a  case  was  made  that  the  place  where  the  supposed  dication  to  tha 
respass  was  committed  was  formerly  the  property  of  the  plaintiff,  P"hlic ; 
'ho  some  years  since  built  a  street  upon  it,  which  has  ever  since 
^^  used  as  a  highway ;  that  the  defendant  had  lands  contiguous, 
carted  only  by  a  ditch,  and  that  he  laid  a  bridge  over  the  ditch,  the  it  kBotatraaa- 
nd  whereof  rested  on  the  highway.     It  was  insisted  for  the  de-  ferofthaiolL 
endant  that  by  the  platntifPs  making  it  a  street,  it  was  a  dedication 
^1  it  to  the  public ;  and  therefore,  however  he  might  be  liable  to  an 
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indictment  for  a  nuisance,  yet  the  plaintiff  could  not  sue  him  as  far 
a  trespass  on  his  private  property.  —  But  by  the  court:  Itiscer. 
tainly  a  dedication  to  the  public,  so  far  as  the  public  has  occasion 
for  it,  which  is  only  for  a  right  of  passage;  but  it  never  was  under- 
stood to  be  a  transfer  of  the  absolute  property  in  the  soil.  So  the 
plaintiff  had  judgment. 

Where  the  owners  of  the  soil  suffered  the  public  to  have  the 
free  passage  of  a  street  in  London ^  though  not  a  thoroughfare, 
for  eight  years  without  any  impediment  (such  as  a  bar  set  acnm 
the  street,  and  shut  at  pleasure,  which  would  shew  the  limited 
right  of  the  public),  it  was  held  a  sufficient  time  for  presumicga 
dedication  of  the  way  to  the  public.  Though,  if  the  land  bid 
been  under  lease  during  that  time,  or  even  for  a  much  looger 
period,  the  acquiescence  of  the  tenant  would  not,  it  seems,  ban 
bound  the  landlord,  without  evidence  of  his  knowledge.  Tnsim 
of  the  Rugby  Charity  v.  Mern/voeather,  11  East,  ^15^  inthentit, 
Et  vide  per  Mansfield  C  J.,  5  Taunt,  142.  But  see  [Fmn/v.  r»^ 
post,  p.  581. 

Yet  it  has  been  held,  that  where  a  way  has  been  used  bjtlK 
public  for  a  great  number  of  years  over  a  close,  in  the  hands  of  i 
succession  of  tenants,  the  privity  of  the  landlord,  and  a  dedicatioi 
by  him  to  the  public,  may  be  presumed,  although  he  was  oererfi 
the  actual  possession  of  the  close  himselfy  and  he  is  not  profedto 
have  been  near  the  spot.     72.  v.  Barr,  4  Camp*  16.  | 

And  in  this  case,  it  was  also  held,  that  where  a  way  has  been  sa 
used,  notice  of  the  fact  to  the  steward  is  notice  to  the  landlord.  S.C. 

In  R,  V.  Lloyd,  ]  Campb.  260.,  which  was  an  indictment  for  ob- 
structing a  highway,  it  was  said  l3y  Lord  EUenborough  C  Jn  ^ 
although  a  place  be  not  a  thoroughfare,  yet  if  the  owner  of  the 
soil  throw  open  a  passage,  and  neither  marks  by  any  visible  (&«• 
tinction  that  he  means  to  preserve  all  his  rights  over  it,  oor^* 
eludes  persons  from  passing  through  it  by  positive  prohibitioa. 
he  shall  be  presumed  to  have  dedicated  it  to  the  public,  aod  i^ 
although  the  passage  were  originally  intended  for  private  coaT^ 
nience,  when  the  public  have  been  long  allowed  to  use  it  vitboiic 
interruption. 

In  I^thbridgev.  Winter,  Somerset  Spring  Assizes,  1808, 1  Omp- 
263.  (n.),  trespass  was  brought  for  entering  plaintiCs  close  in 
pulling  down  a  gate.  —  Plea,  that  it  was  a  public  footway,  and  "* 
gate  wrongfully  erected  across  the  same. — Evidence,  that  the  fl« 
had  recently  been  put  up  in  a  place  where  a  similar  gate  had  w- 
merly  stood,  but  where  for  the  last  twelve  years  there  had  b«8 
none.  It  was  contended  for  the  defendant,  that  from  suffering  t 
gate  to  be  down  so  long,  and  permitting  the  public  to  use  tbe«^ 
without  obstruction  for  so  many  years,  the  plaintiff  and  those  tmdff 
whom  he  claimed  must  be  considered  as  having  completely  dedi- 
cated the  way  to  the  public,  and  that  the  gate  could  not bert' 
placed.  Under  the  direction  of  the  judge,  a  verdict  was  fonw 
for  the  plaintiff,  and  the  court  of  K.  B.  refused  a  rule  nisi  to  st^^ 
aside.  , 

And  in  Roberts  v.  Karr,  Kingston  Lent  Assizes,  1808,  1  ^P 
262.  (n.).  Heath  J.  also  decided  the  same  point,  vis-  ths(  ^ 
originally  establishing  a  bar  or  obstruction  rebuts  the  presunipii*" 
of  a  dedication  to  the  public,  though  it  may  have  been  down  for 
some  time. 
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He  also  said  that  there  could  not  be  a  partial  dedication  to  the 
jbJic    1  Russ.  SlO.  But  see  Ld.  Stafford  v.  Coyney^  post,  p.  584*. 

It  seems,  akOf  that  in  every  case  the  facts  must  be  considered  as  The  facta  mutt 

ifficient  to  shew  that  the  owner  meant  to  give  the  pubh'c  a  right  s^iew  that  the 

•  waj  over  his  soil,  before  a  dedication  by  him  will  be  presumed,  owner  meant 

bus  in  IVoodyer  and  another  V.  Hadden,  5  Taunt.  125.,  when  the  1^^ T^bu^  "  ^ 
aintiff  erected  a  street,  leading  out  of  a  highway  across  his  own 
ose,  and  terminating  at  the  head  of  the  defendant's  adjoining 
ose,  which  was  separated  by  the  defendant's  fence  from  the  end 
'the  street  for  twenty-one  years,  during  nineteen  of  which  the 
>uses  were  completed,  and  the  street  publicly  watched,  cleansed, 
id  lighted,  and  both  footways  and  half  the  horseway  paved,  at 
le  expense  of  the  inhabitants,  it  was  held  (disseniiente  Chambre 
.),  that  this  street  was  not  so  dedicated  to  the  public  that  the 
(fendant,  pulling  down  his  wall,  might  enter  it  at  the  end  adjoin* 
ig  to  his  land,  and  use  it  as  a  highway. 

Wood  y.  Vealf  H.  2  G.^.5  B.Sp  A.  454.     Trespass  for  breaking  In  trespass  and 

)d  entering  a  certain  yard  and  close  of  the  plamtiff,  in   the  pa-  justification 

»h  of  St.  John^  Westminster,  and  pulling  down  his  fence,  &c.  ""J*'^ "  P"^^»c 

»ere  erected.     The  defendant  justified  the  trespass  under  a  pub-  ^i^l^-^^* 

c  right  of  way.     At  the  trial  at  the  Westminster  sittings,  after  whiclTwas  nc* ' 

ist  Mich,  term,  before  Abbott  C.  J.,  it  appeared  that  the  locus  a  thoroughfare, 

t  quOi  which  was  called  Little  Abingdon  Streets  Westminster,  was  had  been  under 

01  a  thoroughfare,  but  that  as  far  back  as  living  memory  could  lease  from  1719 

0,  it  had  been  used  by  all  persons  desirous  of  going  there,  and  fa,.\^^^\^"* " 

^at  in  11  G.  3.  it  had  been  enumerated  amongst  other  streets  in  \\y,\ng  memory 

)e  act  of  parliament  then  passed  for  paving,  cleaning,  and  light-  could  go,  it  hod 

)g  the  squares,  streets,  kc.  of  Westminster.     That  the  commis-  been  used  by 

ioners  had  accordingly  paved  and  lighted  it,  and  that  watchmen  J^e  public,  and 

ad  been  sUtioned  there,  &c.     On  the  part  of  the  plaintiff,  it  ap-  ^^^^Xd 

•^ared,  that  in  the  year  1719,  a  lease  for  99  years  of  the  plaintiff's  undeTan  act  of 

Itemises,  including  the  yard  in  dispute,  had  been  granted  by  the  parliament,  in 

hen  owner  of  the  fee;  which  having  expired  in  1818,  the  plain-  which  it  was 

»ff»  in  1820,  having  for  24  years  previously  lived  in  the  neigh-  enumerated  at 

)ourhood,  erected  the  fence  in  question.     The  Lord  Chief  Jus-  °"wto  inWesu 

'ce  left  it  to  the  jury  to  say,  whether  they  thought  there  had  been  minster.    After 

Ay  dedication  to  the  public  previously  to    1719,  telling  them,  i8i8,theplain- 

Jat  in  that  case,  they  ought  to  find  for  the  defendant ;  but  if  not,  tiff,  who  previ- 

nen  he  told  them,  that  there  could  be  no  dedication  to  the  pub-  o"»ly  **^^  ^P^ 

£S'^/'^^°^^'"^'!^."^'^V^"^  that  the  permission  by  ^,^^:;^^ 

^ne  tenants  for  99  years  would  not  bmd  the  landlord;  and  that  inclosed  it: 

^ne  circumstance  of  the  lease  for  99  years,  which  had  been  proved,  Held,  that  un- 

explained,  in  a  great  degree,  the  use  by  the  public,  as  not  being  der  these  cir- 

feferahle  to  a  dedication  by  the  landlord.     Under  this  direction,  fumstances,  tijo 

«^e  jury  found  a  verdict  for  the  plaintiff.  —  On  motion  for  a  new  ju^Jfi'^7„  fi„i, 

Jl^'al,  Abbott  C.  J.  said,  I  have  great  difficulty  in  conceiving  that  jng  Uiat  there 

^ere  can  be  a  public  highway  which  is  not  a  thoroughfare,  be-  was  no  public 

^u«e  the  public  at  large  cannot  well  be  in  the  use  of  it.     In  this  right  of  way, 

^a«e,  however,  I  left  it  to  the  jury  to  consider,  whether  there  had  inasmuch  aa 

^'^^n  a  dedication  to  the  public,  telling  them  that  a  highway  might  n/J^'J^Jl;^ 

f*'*^»  although  it  was  not  a  thoroughfare.     Nothing  done  by  the  ^^  public  by 

^&ee  without  the  consent  of  the  owner  of  the  fee  would  give  the  tenanu  for 

r'^  fight  of  way  to  the  public.     Here,  as  the  land  was  demised  99  years,  nor  by 

2  ^^^  J€a»e  of  1719,  which  expired  in  1818,  it  seems  to  me,  that  »ny  one  except 

^^'^  pToper  question  to  consider  was,  whether  there  had  been  a  ™  J^"**'  ®^ 

p  p  3 


582 


Quartt  whether 
there  cmn  be  a 
public  highway 
which  it  not  a 
thoroughfiure? 


Unfinidied 
■treat,  dedica^ 
tion  pranimed. 


Way  over 
crown  land 
uaed  for  near 
SOyean:  Held 
no  pretumption 
ofdi 


ilt^Uifitance  [Highwayz.)     [Crimiual 

dedication  to  the  public  before  ITIQ*  or  subsequently  to  tbat 
period,  with  the  consent  of  the  owner  of  the  fee.  I  am  still  of 
opinion  that  the  case  was  presented  properly  to  the  consideratioo 
of  the  jury,  and  I  think  they  have  found  a  right  verdict  —  Bsjf 
leu  J*  It  is  not  necessary  to  decide  upon  the  present  occssion, 
whether  there  can  be  a  highway  which  is  not  a  tlioroughfare. 
For  the  point  in  this  case  is,  'whether,  supposing  that  to  be  so, 
there  has  been  a  dedication  of  this  way  to  the  public?  Now  in 
order  to  give  the  public  that  right,  it  must  be  done  with  the  coo* 
sent  of  the  owner  of  the  fee ;  for  where  it  is  given  by  an  indi- 
vidual having  a  limited  right,  it  can  only  continue  for  a  limited 
period*  Here,  upon  the  evidence,  it  appears  that  the  permiswm 
was  given,  if  at  all,  by  the  lessee  for  99  years.  I  think,  thereton, 
that  the  case  was  properly  left  to  the  jury,  and  that  they  haie 
found  a  proper  verdict.  —  Holroyd  J.  The  opinion  of  Lord  £»- 
yon  in  the  Rugby  Charity  v.  Merryweather,  1 1  Easi,  575.  («.)  {omU^ 
p.  579.)  is  somewhat  shaken  by  the  observations  of  Ld.  C*J. 
Mansfield  in  Woodyer  v,  Hadden^  5  Taunt.  142.  {ante,  p.58(X) 
But  It  is  not  necessary  to  determine  that  question  here,  for  this 
case  has  been  determined  upon  principles  which  assume  the  cau 
of  the  Rugby  Charily  v.  Merrytoeather  to  be  good  law.— BeitJ. 
I  am  quite  satisfied  with  the  verdict  which  the  jury  have  fouod  in 
this  case,  and  witli  the  manner  in  which  the  question  was  left  te 
them.  No  man  has  a  greater  respect  for  the  learned  judge  vbo 
decided  the  case  of  the  Rugby  C/uiriiy  v.  Merryweaiher  than  I 
have,  but  I  think  that  that  decision  was  a  departure  from  principles 
usually  received  in  the  law.  If  a  road  be  for  the  accommodatiofl  d 
particular  persons  only,  it  is  not  a  public  road ;  and,  therefore,  I 
can  see  no  reason  why  the  inhabitants  in  a  street  which  is  not 
a  thoroughfare  should  not  put  up  a  fence  at  the  end  of  it  >B<i 
exclude  the  public.  It  is  not,  however,  necessary  to  deciile  tbat 
question  in  this  case,  because,  independently  of  it,  the  plaiotilFvtf 
entitled  to  the  verdict.     R.  R. 

In  an  action  on  the  case  for  personal  injury  sustained  by  the 
plaintiff,  through  defendant's  negligence,  from  an  unfinkhed  house, 
the  question  was  whether  the  street  in  which  it  happened  had  b^ 
come  a  highway  by  dedication  to  the  public.  It  was  a  new  street) 
and  was  neither  paved  nor  lighted,  and  it  led  from  an  old  street 
to  a  road  over  fields  ;  but  the  public  had  used  it  for  lour  or  fi^ 
years.  Best  C.  J.  told  the  jury,  that  if  they  thought  the  public 
had  used  it  as  a  highway  with  the  assent  of  the  owners  of  the  loilt 
they  might  presume  a  dedication ;  and  the  verdict  haring  ^ 
so,  the  court  of  C.  P.  refused  to  disturb  it.  Jarvis  v.2>ais»  ^^ 
447. 

In  a  case  where  there  had  been  a  right  of  footway  over  land 
which  belonged  to  the  crown,  and  by  an  inclosure  act  whidi 
passed  nearly  twenty  years  before,  all  roads  were  discon- 
tinued, unless  where  the  commissioners  awarded  otherwise,  and 
there  was  no  such  provision  by  the  commissioners  as  to  the  foot- 
path in  question,  but  the  public  had  still  continued  to  use  it;  f^e 
court  recognised  the  authority  of  Wood  v.  Veal  (see  s^pra),^^^ 
decided  that  the  consent  of  the  lessee  alone  was  not  suffideot  to 
bind  the  owner,  and  that  no  legal  dedication  to  the  puhlic  wtf  J^ 
this  case  to  be  presumed.  Harper  v.  Charleswnlkt  4  A  n  ^• 
591. 
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Rex  T.  The  Inhab.  of  ike  Parish  of  St.  Benedict^  in  the  Toum  Rex  t.  Inh.  of 
and  County  of  Cambridge^  E.^  G.  4.  ^B.&  A.  447.    Presentment  p-  Benedict, 
ia  the  luual  form,  by  a  magistrate  against  the  defendants,  for  not  m!^^  ^  ^ 
repairing  a  highway.    Plea,  not  guilty.    The  case  was  tried  at  the  ^n.  ^^  ^^^  ^^ 
Cambridge  Lent  Assizes^  1820,  before  Graham  B.,  when  a  verilct  the  commis- 
was  foand  for  the  crown,  subject  to  the  opinion  of  the  court  of  stonera  under  • 
K. B.  on  the  following  case:  —  The  road,  which  was  proved  to  be  local  act,  and 
out  of  repair,  was  situate  in   the  defendants'  parish,  and  was  "^"  personi 
originally  made  under  the  provisions  of  a  local  act  passed  in  the  ^^tojueit. 
41  G.  S.   By  a  clause  in  that  act  the  commissioners  were  directed  but  in  fact  it 
to  set  out  two  specific  private  roads,  therein  particularly  described,  had  been  used 
which,  when  set  out,  were  to  be  used  by  sucn  persons  only  as  were  ^7  •he  public 
entitled  to  use  an  old  occupation -road,  running  in  the  same-  direc-  .^^  """hfld^* 
tion  with  the  latter  of  the  two  roads.     The  commissioners  acting  tbiswasuotsuf. 
in  execution  of  this  power,  by  their  award,  dated  June  27.  1803,  fident  endence 
set  out  the  road  presented  as  one  of  these  two  roads.     From  the  of  a  dedication 
date  of  the  award,  however,  until  the  finding  of  the  presentment,  to  the  public; 
the  road  had  been  used  bv  the  public  without  interruption  as  ^^'K^ 
a  carriage«way.     The  question  was,  whether  under  these  circum*  noetidencetbrt 
stances  this  was  a  public  road  which  the  parish  was  bound  to  the  parish  had 
repair?    Afler  argument,  in  which  the  cases  of  The  Trustees  of  acquiesced  in 
iheRugbif  Charity  y.Merryvoeather  (\  I  East,  375.),    The  King  v.  that  dedication, 
The  West  Riding  of  Yorkshire  (2  East,  342.),  and  Rex  v.  Uoifd  "^JJ,"*^^ 
(\Camp.  260.),  were  cited,  Abbott  C.J.  said,  —  I  am  of  opinion  which'the  parish 
that  this  was  not  a  public  road,  and  that  the  parish  are  not  bound  were  bound  to 
to  repair  it.    It  was  in  this  case,  as  appears  from  the  clause  in  the  repair. 
local  act,  compulsory  on  the  owner  of  the  soil  to  permit  a  qualified 
passage,  viz.  to  all  persons  entitled  to  use  the  old  occupation- 
road.    That  circumstance  distinguishes  this  from  the  cases  cited. 
If  this  be  a  public  road,  it  would  follow  that  wherever,,  under  an 
inclosure  act,  an  occupation -road  was  set  out,  and  it  happened  to 
be  convenient  for  passage,  it  would  become,  almost  immediately, 
a  public  road,  and  the  burthen  of  repairing  it  would  be  thrown  on 
the  parish. — Bayley  5.     I  do  not  accede  to  the  doctrine,  that 
because  there  ia  a  dedication  of  the  road  by  the  owner  of  the  soil, 
^d  the  public  use  it,  that  the  parish  is  therefore  bound  to  repair. 
I  think  there  ought  to  be,  in  addition  to  that,  evidence  (a)  of  an 
acquiescence  by  the  parish  in  that  dedication.     In  the  case^  of 
bridges,  there  always  is  what  is  to  be  considered  as  an  acqui* 
escence  by  the  county.     The  county  is  not  liable  except   for 
bridges  made  in  highways  ;  the  making  of  the  bridge,  and  thereby 
obstructing  the  road  while  the  bridge  is  making,  may  be  treated 
^  a  nuisance,  and  the  county  may,  if  it  think  fit,  stop  its  progress 
by  indictment,  and  the  forbearing  to  prosecute  in  that  way  is  an 
acquiescence  by  the  county  in  the  building  of  the  bridge.    But  in 
tne  case  of  a  parish,  they  have  no  power  to  prevent  the  opening 
of  a  road,  or  to  obstruct  the  public  use  of  it.     It  would  be  most 
^^yi%\  if,  by  the  public  use  of  what  was  at  first  a  private  road,  the 
burthen  of  repairmg  it  could  be  removed  from  the  persons  to  whom 
^be  use  of  it  was  at  first  confined,  and  cast  upon  the  parish. 
Admitting,  therefore,  that  in  this  case  there  was  a  dedication  to 
the  public  (which,  I  think,  does  not  sufficiently  appear),  and  the 
foad  was  found  to  be  a  public  benefit  (which  I  am  not  sure  is  the 

{a)  But  see  the  next  case. 
P  P  4f 
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case,)  I  think  that  in  consequence  of  the  want  of  some  «ct  of  ac- 
quiescence or  adoption  by  the  parish,  they  are  not  liable  to  the 
repair  of  this  road.  Holroyd  and  Best  Js.  concurred.  Jodgmeot 
for  the  defendants. 

%u  the  indictment  of  a  parish  for  the  non-repair  of  a  road,  it 
appeared  on  special  case  that  certain  commissioners  under  an 
act  for  the  drainage  of  certain  tracts  of  land,  had  formed  a  bank 
forty  feet  broad,  by  the  side  of  a  drain,  and  with  earth  which 
had  been  taken  out  of  the  drain ;  and  the  bank  had  been  used  for 
twenty-five  years  as  a  convenient  and  useful  road  for  the  public, 
during  which  time  the  parish  had  repaired  it ;  and  the  land  oo 
which  the  bank  was  placed  had  been  purchased  by  the  coo- 
missioners.  The  court  held,  that  where  a  highway  had  been  mide 
use  of  by  the  public,  the  parish  must  be  charged  with  the  repaits 
of  it,  and  that  no  particular  adoption  of  it  by  the  parish  w» 
requisite;  controverting  in  this  respect  what  was  laid  down  in 
JL  V.  Benedict ;  but  that  even  if  any  adoption  were  neceasarj,  the 
repair  of  it  by  the  parish  was  a  sufficient  adoption :  they  further 
held,  that  there  was  no  reason  why  such  commissioners  might  do( 
make  a  leeal  dedication  of  a  highway,  provided  it  were  not  iocoo* 
sistent  with  the  duties  of  their  trust ;  but  the  court  were  divided 
in  opinion  whether  in  the  present  instance  the  commissioDers 
could,  consistently  with  the  object  of  the  act,  make  the  dedicadoo 
in  question.     R,  v-  Inhabitants  qfLeake^  5  B,  8f  Ad,  469. 

The  Marquis  of  Stafford  v.  Coyney^  7  B,  S^  C.  257.  The  plaiDlif 
had  suffered  the  public  to  use  for  several  years  a  road  through  his 
estate  for  all  purposes,  except  for  carrying  coals ;  and  it  was  held 
that  this  was  either  a  limited  dedication  of  the  road  to  the  public, 
or  no  dedication  at  all,  but  only  a  licence  revocable;  and  that  a 
person  carrying  coals  along  the  road  after  notice  not  to  do  so  wis 
a  trespasser. 

S.  ngo  are  liable  ta  vtpait,  anb  of  tfft  Sj^ni  ^ 

rttforcing  )fle{iatr0. 

[13  G.  3.  c.  78.-34  G.  3.  c.  74 42  G.  3.  c.  90.] 

It  seems  to  be  agreed  that  of  common  right  (that  is,  by  the 
common  law)  the  general  charge  of  repairing  all  highwajs  Hes  oo 
the  occupiers  of  the  lands  in  the  parish  wherein  they  are.  But 
particular  persons  may  also  be  burthened  with  the  general  charge 
of  repairing  a  highway  in  two  cases,  namely,  in  respect  of  an  io- 
closure,  or  by  prescription. 

And  to  such  an  extent  is  this  obligation,  that  if  the  inhabitsots 
of  a  township  bound  by  prescription  to  repair  the  roads  within  the 
township  be  expressly  exempted,  by  the  provisions  of  a  road-act^ 
from  the  charge  of  repairing  new  roads  to  be  made  within  the 
township,  that  charge  must  necessarily  fall  upon  the  rest  of  the 
parish.     R.  v.  Inh.  of  Sheffield,  2  T,R.  106.  1  Russ,  S2a 

And  upon  the  same  principle  it  was  holden,  that  if  particular 
persons  were  made  chargeable  to  the  repairs  of  such  highways  bj 
a  statute  lately  made,  and  became  insolvent,  the  justices  of  peace 
might  put  that  charge  upon  the  rest  of  the  inhabitaots.  ^^cs* 
1  Ld.  Raym,  725.     1  Russ.  820. 

And  where  a  statute  enacted  that  the  paving  of  a  particular 
street  should  be  under  the  care  of  commissionerst  and  proTided  a 
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fund  to  be  applied  to  that  purpose,  and  another  statute^  which  the  care  of 
was  passed  for  paving  the  streets  of  the  parish,  contained  a  clause  commiflionen. 
that  it  should  not  extend  to  the  particular  street,  it  was  held  that 
X[he  inhabitants  of  the  parish  were  not  exempted  from  their  common 
law  liabilitj  to  keep  that  street  in  repair;  that  the  duty  of  repair- 
ing mi^ht  be  imposed  upon  others,  and  the  parish  be  still  liable ; 
and  that  the  parish  were  under  the  obligation,  in  the  first  instance, 
of  seeing  that  the  street  was  properly  paved,  and  might  seek  a 
remedy  over  against  the  commissioners.  R.  v.  Ink,  qfSt*  George^ 
Hanover  Square^  3  Campb,  222.  1  Russ,  320.  See  ace  R,  v.  In* 
kabUanU  of  Netherthtrng^  2  B.  Sf  A.  179. 

No   agreement  can  exonerate  a  parish  from  the  common  law  No  agreement 
liability  to  repair ;  and  a  count  in  an  indictment  against  the  cor-  will  ezonerato 
poration  of  Liverpool^  stating,  that  they  were  liable  to  repair  a  *  P«n*b. 
highway,  by  virtue  of  a  certain  agreement  with  the  owners  of 
bouses  alongside  of  it,  was  held  to  be  bad,  on  the  ground  that  the 
inhabitants  of  the  parish,  who  are  primdjade  bound  to  the  repair 
of  all  highways  within  their  boundaries,  cannot  be  discharged  from 
such  liability  by  any  agreement  with  others.     R*  v«  the  Mayor, 
Sfc  ofLiverpoolf  3  East^  86.    And  see  3  Bac*  Abn  Highways,  (F.) 
1  Russ.  321. 

It  is  an  incontrovertible  position,  that  by  the  general  law  of  the 
land,  the  parish  at  large  is  primdjacie  bound  to  repair  all  high- 
ways lying  within  it,  unless  by  prescription  they  can  throw  the 
onus  on  particular  persons  by  reason  of  their  tenure ;  but  when 
that  is  the  case,  it  is  by  way  of  exception  to  the  general  rule.  Per 
Ashhurst  J.,  R.  v.  Inh.  of  Sheffield^  2  T.  R.  106.  See  also  2  Saund. 
159  A.  (».) 

Rex  V.  Inhabs.  of  Kingtmoor,  T.  1823,  2  B.  4*  C  190.     Indict-   Indictment  of 
ment  stated,  <*  that  a  certain  way  was  an  ancient  common  high-  mn  eztm-paro. 
way,  and  that  a  certain  part  situate  in  an  extra-parochial  hamlet  ^^^!^^ 
was  out  of  repair,  and  that  the  inhabitants  of  the  extra-parochial 
hamlet  ought  to  repair  it:''    Held,  that  this  indictment  was  bad, 
as  it  did  not  allege  that  the  inhabitants  of  the  hamlet  were  imme- 
morially  bound  to  repair ;  nor  that  the  hamlet  did  not  form  part 
of  a  larger  district,  the  inhabitants  of  which  were  bound  to  repair. 
And  auiBre,  whether  the  inhabitants  of  the  hamlet,  being  extra* 
parochial,  would  be  liable  to  repair  at  common  law  if  the  indict- 
ment had  contained  the  latter  allegation  ?    See  per  Best  J.,  S.  C. 
ibid.  p.  195. 

i2.  V.  Inh.  of  Coitingham,  6  T.  i2.  20.     This  was  an  indictment  Commiadonere 
against  the  inhabitants  of  the  parish  of  CotUngham  for  not  repairing  *>"<*«''  •"  inclo- 
a  road.  By  stat.  6  G.  3.  c  78.  for  inclosing  certain  common  lands,  JIS^^^^^ 
the  commissioners  were  empowered  to  set  out  both  public  and  tei  out  public 
private  roads,  which  public  roads  should  be  repaired  in  like  man-  and  private 
ner  as  other  public  roads,  and  all  private  mays  should  be  repaired  roads,  which 
hy  such  persons  and  in  such  manner  as  the  commissioners  in  their  ^"J'^j^  rQmA% 
award  should  direct.     The  commissioners  directed  that  all  roads,  ^^^^^^1^ 
whether  public  or  private,  should  be  repaired  in  like  manner  as  public  roads, 
other  public  highways  are  repaired,  by  the  laws  of  this  realm*  and  which 
The  defendants  pleaded  that  no  allotment  was  made  to  or  for  the  private  ways 
use  or  benefit  of  the  inhabitants  of  the  parish  under  this  act ;  and  ''*?"1?J^  '*'. 
that  at  tlie  time  of  making  the  award  under  it,  the  inhabitants  of  J^JI^g  Jnd*in 
the  parish  were  not  liable  to  repair  the  road  in  question,  which  was  guch  manner  as 
a  private  road,  or  any  other  private  road  over  the  lands  inclosed,  the  commia- 
The  prosecutor  demurred  to  this  plea:  and,   after  argument,  sioners should 
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judgment  was  given  for  the  defendants. — Lord  Kenyon  C.J. 
(inter  alia)  said,  It  is  contended  that  the  legislature  meant  that 
the  parish,  who  derive  no  benefit  from  this  act,  should  be  made 
subject  to  the  burthen  of  repairing  this  road.  The  act  empowers 
the  commissioners  to  set  out  all  the  roads,  adding,  that  the  public 
roads  shall  be  repaired  a3  other  public  roads  are  repaired,  and 
that  the  private  roads  shall  be  repaired  by  suck  person  andpcnou, 
and  in  such  manner,  as  the  commissioners  shall  direct.  And  tbe 
question  is,  whether  the  words  *'  person  and  persons  "  extend  to 
any  strangers  that  the  commissioners  should  name,  the  inhabitant! 
of  Corntoall  or  Yorkshire  for  instance,  or  whether  they  must  be 
confined  to  such  persons  as  are  interested  in  the  indosure  f  Com- 
mon sense  requires  that  the  latter  construction  should  be  adopted. 

Upon  an  indictment  against  the  parish  of  HaslingJlM,  far  not 
repairing  a  highway,  an  award  made  by  commissioners  under  an 
inclosure  act,  which  awarded  the  highway  to  be  in  a  different 
parish,  was  holden  not  to  be  admissible  evidence  for  the  defend- 
ants, without  shewing  that  the  commissioners  had  given  noticei 
which  the  act  required  to  be  given  previously  to  the  boundaries 
having  been  ascertained  by  them ;  it  appearing  that  the  usage 
had  not  been  pursuant  to  the  award ;  the  defendants  having,  since 
the  award,  as  well  as  before,  repaired  the  highway.  The  levned 
judge  who  tried  this  cause  reported  that  he  should  have  no  dHE- 
culty  in  admitting  the  award,  and,  if  the  usage  had  been  pursuant 
to  it,  presuming  that  the  proper  notices  had  been  given.  Ji  ▼• 
Inh.  of  Haslingfieldy  2M.SfS.  558. 

R.  V.  Inh.  of  the  Parish  of  Enfield,  Siti.  after  H.  1819,  cor. 
Abbott  C.  J.  MS.    Indictment  against  the  defendants  for  not 
repairing  a  road,   called    Welches  Lane,  and  the  road  over  tbe 
marshes,  leading  from  the  turnpike  road  at  Enfield  Wash  to  ^ 
government  foundery  for  small  arms.     Plea,  not  guilty.    In  sup- 
port of  the  indictment  it  was  contended,  that  this  lane  was  so 
ancient  public  hightoay,  and  had  been  repaired  by  the  paritk  time 
out  of  mind ;  that  the  commissioners  under  the  Enfield  indosore 
act  could  not  abolish  it  as  a  public  road,  without  the  order  of  tn 
justices,  which  they  never  obtained ;  that  the  commissioners  had 
set  it  out,  and  improperly  called  it  a  private  road,  but  had  directed 
the  parish  to  repair  it ;  that  this  was  not  like  the  Cottinglutm  ctie. 
where  the  parish  was  not  liable  to  the  repair  of  the  road  prvnoat 
to  the  inclosure,  nor  had  any  allotment  under  the  act ;  (c^  thit 
here  the  parish  of  Enfield  had  always  repaired  this  lane,  which  led 
from  the  turnpike  road  to  the  river  Lea^  and  had  also  an  allotoest 
under  the  act,  as  well  as  a  share  of  the  timber  growing  on  tbe 
chase,  and  that  the  commissioners  were  therefore  justified,  vheo 
they  set  out  this  road,  in  directing  the  parish  to  repair  it.    Up^ 
the  cross-examination  of  witnesses  for  the  prosecution,  it  appeared, 
that  at  the  lower  end  of  Welches  Lane,  a  gate  across  a  pvt  of  tbe 
road,  leading  over  an  ancient  inclosure  into  the  marshes,  hsd  bees 
occasionally  locked ;  and  that  the  farmers  holding  lands  in  tbe 
marshes  formerly  paid  three-pence  or  four-pence  an  acre  for  carry- 
ing their  hay  through  this  inclosure,  when  Abbott  C.  J*  stopfnng 
the  counsel  for  the  crown,  said,  that  unless  the  prosecutors  were 
prepared  to  contradict  their  own  witnesses,  the  case  must  ^'^ 
that  a  public  highway  must  lead  from  one  town  or  vill  to  anotbeft 
and  hejree  for  the  passage  of  all  H.  M.'s  subjects;  wh««as.  n 
was  proved  in  eyidenc6|  that  WdcK$  Lane  led  ofti^  to  a&nB-boitfe» 
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and  that  the  occupiers  of  the  marshes  had  paid  toll  for  the  liberty 
of  bringing  their  haj  along  that  part  of  the  road  over  the  ancient 
inclMure ;  and  as  to  the  repairs  heretofore  done  to  Welches  Lane, 
it  appeared  that  the  tenant  of  the  farm  got  into  the  office  of  sur- 
Teyor,  and  put  his  hand  into  the  parish  parse  to  repair  his  own 
rasd;  this,  therefore,  never  was  a  public  highway.  The  general 
inclosure  act,  which  passed  on  the  same  day  as  the  Enfield 
iociosure  act,  directs^  tiiat  all  roads  over  lands  to  be  inclosed,  not 
let  oat  by  the  commissioners,  shall  be  deemed  part  of  the  lands  to 
be  inclosed ;  the  commissioners  did  set  out  this  road,  but  expressly 
set  it  out  as  B.privaie  road ;  the  parish,  therefore,  was  not  bound 
to  repair  it.     Verdict,  not  guilty. 

A  record  of  conviction  on  an  indictment  against  a  parish  for  not  Record  of 
repairing  a  road,  will  be  conclusive  evidence,  on  a  plea  of  not  convictioo  oon* 
guilty,  of  the  liability  of  that  parish  to  repair.    R.  v.  St.  Pancrat,  ^^J^  "^"^ 
Peakes  N.  P.  C.  219.  2  Saund.  159.  a.  n.  10.  ^^^ 

By  Stat.  34  G.  3.  r.64.  §1.,   after  reciting  that  it  frequently  S4  6.  S.c64. 
happens  that  the  boundaries  of  parishes  pass  through  the  middle  Highway  lying 
of  a  common  highway,  and  one  side  of  such  highway  is  situated  in  ^^  twoparishM, 
one  parish,  and  the  other  side  in  another  parish,  whereby  great  d^tefmSirwSit 
inconveniences  often  arise  in  repairing  the  same,  it  is  enacted,  that  pm^  ^^]\  y^ 
two  justices,  on  complaint  of  any  surveyor  of  any  parish  (stating  repurad  by 
in  writing,  and  by  a  plan  thereunto  annexed,  that  there  is  such  a  each, 
highway,  one  side  whereof  ought  to  be  repaired  by  one  parish, 
and  the  other  side  by  another,  and  particularly  describing  the 
same  by  metes,  bounds,  and  admeasurement  thereof),  may  issue 
thur  summons  with  a  copy  of  such  writing  and  plan  thereunto 
annexed,  to  the  surveyor  or  one  of  the  surveyors  of  such  other 
parish,  to  appear  before  them  on  a  day  mentioned  in  such  summons, 
not  more  than  fourteen  nor  less  than  seven  days,  from  the  day  of 
the  date  of  such  summons ;  and  if  the  parties  appear,  such  justices 
may  then  proceed  finally  to  decide  the  matter  in  manner  herein- 
sfter  mentioned,  in  case  all  the  parties  shall  consent  thereto ;  but 
in  case  the  surveyor  summoned  shall  not  appear  on  such  first  sum- 
mons, or  appearing  shall  require  further  time,  such  justices  shall 
adjourn  the  further  consideration  of  the  matter  for  any  further 
time,  not  more  than  21  nor  less  than  14  days  from  the  day  of  such 
adjournment,  of  which  the  surveyor   not  appearing  shall  have 
notice ;  on  which  day  the  said  justices  shall  proceed  to  hear  the 
parties  and  their  witnesses,  and  whether  the  party  summoned  does 
or  does  not  appear,  shall  proceed  to  examine  and  finally  deter- 
mine the  matter  in  form  following ;  (viz.)  They  shall  divide  the 
▼hole  of  such  highway  by  a  transverse  line  crossing  the  same  into 
two  equal  parts,  or  into  two  such  unequal  parts  and  proportions, 
as,  in  consideration  of  the  soil,  waters,  floods,  the  ineouality  of 
such  highway,  or  any  other  circumstances  attending  the  same, 
^hey  in  their  discretion  shall  think  just  and  right ;  and  declare, 
adjudge,  and  order  that  the  whole  of  such  highway  on  both 
^des  thereof,  in  one  of  such  parts,  shall  be  maintained  and  re. 
paired  by  one  of  such  parishes,  and  that  the  whole  thereof  on 
hoth  sides  in  the  other  of  such  parts  shall  be  maintained  and  re-  • 

paired  by  the  other  of  such  parishes ;  and  shall  cause  such  their  Order,  &e.  to 
order,  and  a  plan  o^  such  highway,  and  the  allotment  thereof  as  he  filed  with 
before  mentioned,  to  be  fairly  delineated  on  paper  or  parchment,  fJ^jL 
and  filed  with  the  clerk  of  the  peace ;  and  sImOI  also  cause  such  ^^^ 
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posts,  stones,  or  other  such  boundarieSf  to  be  set  up  in  such  bigb- 
way  as  they  shall  think  necessary  for  ascertaining  such  divisioD 
and  allotment  aforesaid. 

§  2.  And  after  such  order  and  plan  shall  be  so  filed  with  the 
clerk  of  the  peace  as  aforesaid,  such  parishes  shall  be  bound  as 
of  common  right  to  maintain  and  keep  in  repair  such  parts  of  such 
common  highway  so  allotted  to  them  as  aforesaid,  and  shall  be 
liable  to  be  prosecuted  and  indicted  for  neglect  of  such  duty,  and 
shall  in  all  respects  whatsoever  be  liable  and  subject  to  all  the 

f  provisions,  regulations,  and  penalties  contained  in  any  act  of  par* 
lament  for  the  repair  of  the  highways,  in  like  manner  as  they  are 
liable  to  repair  any  other  common  highway  within  such  parUlies 
respectively  ;  and  also  shall  be  discharged  from  the  repair  of  such 
parts  of  such  highway  as  shall  not  be  included  in  their  respectife 
allotments. 

§  3.  And  all  costs,  charges,  and  expenses  incurred,  ihall  be 
defrayed  by  such  two  parishes,  to  be  ascertained  by  such  two 
justices ;  and  if  not  paid,  either  such  justices,  or  any  other  jastice, 
may  levy  the  same  by  distress  and  sale,  with  the  costs  of  such 
distress,  on  the  goods  and  chattels  of  any  surveyor  of  the  high- 
ways of  the  parish  refusing  or  neglecting  to  pay. 

§  4.  Provided,  that  nothing  herein  shall  affect,  change,  or  alter 
in  any  manner  whatsoever,  any  boundaries  of  counties,  lordships, 
hundreds,  manors,  or  any  other  division  of  public  or  private  pro- 
perty, nor  the  boundaries  of  any  parishes,  otherwise  than  for  the 
purpose  of  repairing  such  particular  portion  of  the  highwajriii^ 
the  manner  herein-before  mentioned. 

§  5.  Nothing  herein  shall  relate  to  highways  repairable  by 
bodies  politic  or  corporate,  townships,  or  other  such  places  or 
private  persons,  by  reason  of  tenure  of  lands,  or  otherwise  bow- 
soever,  but  shall  be  construed  to  relate  to  such  highways,  the 
repair  of  which  belongs  to  parishes  only;  unless  such  bodies  or 
persons  be  desirous  that  the  same  shall  be  placed  uoder  the 
regulations  of  this  act;  in  which  case  such  two  justices  maj  pro- 
ceed therein  in  like  manner  as  is  herein  directed  with  respect  io 
parishes. 

§  7*  Either  of  the  two  parishes,  by  an  order  in  vestry  speaallT 
called  for  the  purpose,  may  appeal  to  the  next  quarter  sessions  o( 
the  county  where  such  parishes  shall  lie  after  such  order  and  plaa 
are  filed  as  aforesaid,  who  may  make  such  order  as  shall  appeir 
to  them  to  be  just,  either  by  affirming,  quashing,  or  amending  the 
order  of  the  two  justices ;  and  shall  allow  costs  to  either  partr 
as  they  shall  think  right ;  which  order  of  sessions  shall  not  be 
removed  by  certiorari  or  otherwise,  but  shall  be  final  to  all  inteot 
and  purpose  whatsoever. 

A  man  may  be  bound  to  the  repair  of  a  highway  in  respect  of 
an  inclosure  of  the  land  wherein  it  lies  ;  as  where  the  owner  w 
lands  not  inclosed,  next  adjoining  to  the  highway,  inclose  bii 
lands  on  both  sides  thereof;  in  which  case  he  is  bound  5^''°'|^ 
perfect  good  way,  and  shall  not  be  excused  for  making  it  as  go^ 
as  it  was  at  the  time  of  the  inclosure,  if  it  were  then  any  ^ 
defective :  because^  before  the  inclosure,  the  people  naed^  ^hen 
the  way  was  bad,  to  go  for  their  better  passage  over  the  fiel<v 
adjoining,  out  of  the  common  tract;  which  liberty  is  takeaavty 
bjr  the  inclosure.     1  Haxa*  c.  76.  §  6«  2  Saund.  160.  n.  12* 
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And  if  the  way  is  not  sufficient,  any  passenger  may  break  down  Braking  fcnoe 
the  inclo«ure»  and  go  over  the  land,  and  justify  it,  till  a  sufficient  ^  goorerUnd. 
way  be  made.     3  Salk,  182. 

Also  it  hath  been  holden,  if  one  inclose  land  on  one  side,  which   Incloiing  on 
hath  been  anciently  inclosed  on  the  other  side,  he  ought  to  repair  *^^  "^^ 
all  the  way :  but  if  there  be  not  such  an  ancient  inclosure  of  the 
other  aide,  he  ought  to  repair  but  half  that  way.  J  Haxv.  c.  76.  §  7* 

Therefore,  if  there  be  an  old  hedge  time  out  of  mind  on  one  side 
of  the  way,  and  a  person  having  land  on  the  other  side  make  a  new 
hedge,  such  person  shall  be  charged  with  the  whole  repair.  1  Sid. 
464. 

Bat  if  one  person  make  a  hedge  on  one  side  of  the  way,  and 
another  person  make  a  hedge  on  the  other  side  of  the  way,  they 
shall  be  chi^geable  to  the  repair  thereof  by  moieties.    Id. 

But  it  is  said,  that  wherever  one  is  bound  to  repair  a  highway,   Charge  re- 
or  part  thereof,  in  respect  of  an  inclosure,  and  tie  lays  it  open  moted  by  Ujr 
again  as  it  was  before,  he  shall  be  freed  from  the  charge  of  such  ""git  open, 
repair.    1  Hato,  c.76.  §7. 

A  particular  person  may  be  bound  to  repair  a  highway  in  respect  Repatring  by 
of  a  prescription ;  and  it  is  said,  that  a  corporation  aggregate  may  procriptioD. 
be  compelled  to  do  it,  by  force  of  a  general  prescription,  that  it 
ought  and  hath  used  to  do  it,  without  shewing  that  it  used  to  do 
BO  in  respect  of  a  tenure  of  certain  lands,  or  for  any  other  con- 
sideration ;  because  such  a  corporation,  in  judgment  of  law,  never 
dies,  and  therefore  if  it  were  ever  bound  to  such  a  duty,  it  must 
neecis  continue  to  be  always  so :  neither  is  it  any  plea,  that  such 
a  corporation  have  always  done  it  out  of  charity ;  for  what  it  hath 
always  done,  it  shall  be  presumed  to  have  been  always  bound  to 
do.     But  it  is  said,  that  a  person  cannot  be  charged  with  such  a 
duty,  by  a  general  prescription  from  what  his  ancestors  have  done» 
Qnlesa  it  be  for  some  special  reason ;  as  the  having  lands  descended 
from   such  ancestors,  which  are  holden   by  such  like  service. 
If/aw.  c.76.  §8. 

This  applies  to  individual  persons  only,  and  not  to  an  aggregate  Not  applicable 
body  of  persons  who  compose  the  inhabitants  of  a  district  or  divi-  to  a  body  of 
sion   in  a  parish  or  township.     R,  v.  Inhabitants  of  Ecdesfiefd^  inhabitants. 

1    Bm  Cf  Am   SVO. 

R.w.Inhab.  of  the  Parish  of  St.  Giles^  Cambridge,  T.56  G.S.  Indictment 

^  M.Sf  S.  260.     Presentment  for  not  repairing  a  highway  in  the  »gMn»t  a  pariA 

parish  of  St.  Giles,  Cambridge.     Plea,  that  the  inhabitante  of  the  ofVhThST*'' 

parish  of  Great  St.  Mary,  in  the  town  of  Cambridge,  from  time  Jling  ^thinit: 

vrhereofy  &c.  until  the  passing  of  the  act  37  G.  S.  c.  179.,  have  piea,t]»ttbe  ' 

repaired,  and  been  used  and  accustomed  to  repair,  and  during  all  inhabttantsof 

that  time  of  right  ought  to  have  repaired,  and  but  for  the  passing  ■nother  Pfu^h 

of  the  said  act,  and  the  provisions  therein  made  respecting  the  ^^j^bS*"     d 

repairs  of  the  said  part  of  the  said  king's  common  highway  in  the  |^^  accvutomed 

presentment  mentioned  to  be  in  decay,  from  the  passing  of  the  to  repair,  and  of 

said  act  hitherto  of  right  ought  to  have  repaired,  and  still  of  right  right  ought  to 

ought  to  repair,  the  said  part  of  the  said  highway,  when  and  as  hare  repaired : 

often  as  it  hath  been  or  may  be  necessary ;  and  that  by  the  said  ^®'**  '^^  h^Lf* 

act,  intituled,  &c.  it  was  (among  other  things)  enacted,  that  the  hare^ewn  a 

said  part  of  the  said  highway  (setting  it  out)  should  from  and  after  consideration* 
the  passing  of  the  said  act,  be  repaired  by  trustees  therein  men- 
tioned; and  that  the  inhabitants  of  Great  St.  Mary  should  be 
exempted  from  repairing  the  same,   in   consideration  of  \60i. 
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R.  ▼.  Inh.  of      agreed  to  be  contributed  by  them  towards  the  expense  of  making 
At.  Giksv  and  repairing  the  same ;  and  that  in  and  by  the  said  act  it  wat 

Cambridge.        further  declared,  that  the  said  act,  and  all  the  powers  thereby 

given,  should  commence  and  take  effect  the  day  the  same  shouM 
receive  the  royal  assent,  and  should  continue  theDceforth  for  21 
years  next  ensuing,  and  thence  to  the  end  of  the  next  sesson  of 
parliament ;  and  that  the  said  act  is  in  full  force.    Witboat  this, 
that  the  inhabitants  of  the  said  parish  of  St,  GUet  tlie  said  part  of 
the  highway  ought  to  repair  and  amend,  when  and  so  otten  as 
should  be  necessary,  as  by  the  said  presentment  is  abore  supposed, 
&c.     Demurrer.     Joinder. —  After  argument*  Ld.  £tfai6oroiig& 
C.  J.  said,  '<  The  principle  of  law  I  take  to  be  clear,  that  the  in- 
habitants of  a  parish  are  liable  of  common  right  to  repair  the  bi^ 
ways  lying  within  it,  unless  they  can  shew  that  this  burthen  is  cast 
upon  some  other  persons,  under  an  obligation  equally  durable 
with  that  which  would  have  bound  the  parish ;  which  obligation 
must  arise  in  respect  of  some  consideration  of  a  nature  as  durable 
as  the  burthen  cast  upon  them.  Now,  in  the  present  case,  notbiz^ 
of  this  kind  appears ;  but  all  that  is  alleged  is,  that  the  parisb  ^ 
St.  Mary  has  immemorially  repaired.     This  I  hold  to  be  insofi- 
cient ;  and,  therefore,  the  defendants  having  failed  to  shew  aaj 
consideration  binding  upon  the  persons  whose  liability  they  would 
needs  substitute,  the  burthen  must  rest  with  themselves.    I  do  imc 
go  into  the  question  touching  the  effect  of  the  exemption^  becaase 
my  opinion  is  founded  on  this,  that  no  consideration  being  pointed 
out  whereby  to  subject  the  inhabitants  of  the  parish  of  St.  Mary 
to  the  reparation  of  a  highway  lying  in  attend  paroehia^  the  Isv 
will  not  cast  this  burthen  upon  them.    To  hold  otherwise  would,  I 
think,  be  raising  a  doubt  as  to  the  common  law  of  liability  of 
parishes  to  amend  their  own  highways.    It  appears  to  me  d»at  the 
defendants  are  liable,  inasmuch  as  they  have  not  shewn  any  otben 
who  are.*'  —  Bavley  J.     "  There  is  not  any  case  which  looks  to 
an  obliffation  like  the  present.     Particular  persons  caooot  be 
charged  by  prescription  without  shewing  a  consideration;  bots 
corporation,  sole  or  aggregate,  may  be  bound  to  repair  by  usage  or 
prescription,  without  more.    Here  I  find  no  consideration  alleged. 
It  was  suggested,   that  the   land   over  which  the  highway  lies 
might  origmally  have  been  dedicated  to  the  public,  in  considerstioa 
that  the  parish  of  St.  Mary^  who  were  chiefly  benefited  bj  iti 
would  undertake  the  burthen  of  its  reparation ;  but  upon  coniider. 
ation,  I  think  that  this  cannot  be;  because  the  inhabitants  of  s 
parish  cannot,  as  if  they  were  a  corporation,  bind  their  successors: 
if  they  could,  and  were  to  become  once  liable,  they  must  reaun 
80  for  ever,  however  useless  the  highway  might,  in  after  ages,  turn 
out  to  be."  —  Holroyd  J.     "  The  only  ground  of  distinctiop  that 
can  be  suggested  between  this  case  and  the  case  where  particolsr 
individuals  are  to  be  charged  has  been  suggested ;  viz.  that  inss- 
much  as  a  parish  is  composed  of  a  body  of  inhabitants  which  hu 
continuance  by  succession,  in  like  manner  as  a  corporatioo,  s 
parish  may  also  be  charged  as  a  corporation,  although,  like  it,  the 
parish,  individually,  is  perpetually  changing.    It  has  been  ssid* 
that  it  might  have  been  for  the  convenience  of  the  parish  of 
St.  Mary  that  this  land  was  dedicated  to  the  public  for  the  purposj^ 
of  a  highway  ;  and  that  in  consideration  of  this  boon  the  psn» 
might  have  taken  on  themselves  the  burthen  of  its  reparatioo. 
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fiat  I  diink,  upon  reflection,  that  this  could  not  be  a  legal  con*  R.  r.  Inh.  of 
sideration  binding  on  the  successors,  because  a  burthen  might  Sc  Giles, 
thereby  be  imposed  on  thera  beyond  the  benefit  which  they  were  Cambridge. 
to  receive ;  for  they  would  have  to  repair  the  highway,  not  only 
for  their  own  use,  but  also  for  the  public.    This  plea,  then,  is  im- 
properly pleaded :  for  when  the  highway  lies  out  of  the  parish,  a 
consideration  must  be  shewn.     I  say  nothing  as  to  the  form  of 
pleading  where  the  highway  lies  within  a  township  or  division  of  a 
parish  which  is  charged  with  the  repairs.     (See  R.  v.  Ecciesfield, 
IB.Sf  A.  348.)     Judgment  for  the  crown. 

See  R.  V.  Jjihab.  ^W.R.of  Yorkshire,  At  B.  Sf  A.  623.    See 
/»slf  §  IStiHar 0,  p.  607. 

It  seems,  that  an  indictment,  charging  a  tenant  in  fee  simple  Modeofchng. 
with  having  used  of  right  to  repair  such  a  way  by  reason  of  the  »g  tenant  in 
tenure  of  his  land,  is  certain  enough,  without  adding,  that  his  an*  f^V*™!*^®  ^ 
cestors,  or  those  whose  estate  he  hath,  have  always  so  done  ;  for  *'*"**^*™*'**' 
that  is  implied.     1  Haio.  c.  76.  $  8. 

But   the  indictment   must    set  forth   where   those  lands  lie. 
2Hafe,  181. 

And  in  the  case  of  Rider  v.  SmUh,  3  T.  R.  766.,  it  was  deter*  In  avil  aation, 
mined  that  in  an  action  on  the  case  for  not  repairing  a  private  high- 
way leading  through  the  defendant's  close,  it  is  sufficient  to  allege 
that  the  defendant,  by  reason  of  his  possession  of  the  said  close 
called,  &c,  and  of  two  closes  of  laaa  with  the  appurtenances, 
contiguous  and  next  adjoining  thereto,  is  bound  to  repair  the  said 
way. 

Under  the  head  of  prescription  may  be  considered  the  case  Townihipeor 
where  not  the  whole  parish,  but  particular  townships  or   other  other  dimlcme 
divi«0Ds  within    the  parish,  have  for  time  immemorial  repaired  ^'^'^iJL^i^fJ^ 
particular  roads  withm  that   parish;  which   prescription,  being  "Sjjf^^** 
ancient,  and  without  interruption,  is  presumed  to  have  had  its 
origin  by  licence  on  an  inquisition  of  ad  quod  damnum^  or  other 
legal  commencement ;  and  it  would  be  very  prejudicial  in  large 
panshes,  if  every  inhabitant  were  liable  to  repair  throughout  that 
whole  parish,  when  the  time  occupied  in  going  and  returning 
niight  exceed  the  time  appointed  by  the  law  for  labour. 

^ut  a  private  agreement  amongst  the  inhabitants,  not  being  FriTate  agree- 
•iicient,  nor  confirmed  on  an  inquisition  of  ad  quod  damnum^  that  ™*"*  concern- 
some  of  the  inhabitanU  shall  repair  one  part  of  the  highway,  and  y^h^^'n"^ 
some  of  them  another  part,  is  not  good :    it  may  be  binding  binding  with 
amongst  the  parties  thereunto,  so  as  on  a  breach  thereof  one  respect  to  the 
P^r^y  may  have  an  action  upon  the  case  against  the  other ;  but  public 
^ith  respect  to  the  public,  they  continue  equally  liable  as  before  ; 
^r  suchprivate  agreement  cannot  alter  the  law.  R.  v.  The  Ma^or, 
^Cj  tf  Liverpool,  8  Easi,  84. 

In  the  case  of  R.  v.  Inhab*  of  Great  Broughton  in  Cumberland,  On  indictment, 
]?^*  2700.,  an  indictment  was  brought  in  the  usual  form,  the  reeton  whj 
wleging  that  a  certain  part  of  the  highway,  &c.  at  the  parish  of  5,P?1?"<^^"  .  , 
?^idtkirk,  in  the  county  aforesaid,  was  ruinous,  &c.,  and  that  the  ^^.X  wt 
^^u^bitaots  of  the  division  of  Great  Broughton  in  the  parish  of  fj^^ 
^^dekirk  aforesaid,  the  common  highway  aforesaid  (so  as  afore- 
^d  being  in  decay),  from  the  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  ought  to  repair  and  amend,  when  and  so  often 
i^^Uhall  be  necessary.     On  a  verdict  being  found  against  the 
^^M)itants,  a  writ  of  error  was  brought  in  the  K.  B, ;  and  the 
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assignment  of  error  was,  **  that  it  is  not  shewn  or  alleged  in  the 
indictment  that  the  inhabitants  of  this  division  have  nted  smf  been 
accustomed,  and  of  right  ought  to  repair  and  amend  this  highwaj, 
or  in  what  right  or  for  what  cause  they  ought  to  repair  andtmend 
it."  By  the  court :  At  the  common  law,  and  of  common  rigbt, 
the  inhabitants  of  a  parish  at  large  are  bound  to  repair  the  high- 
ways ;  and  here  is  no  reason  shewn  why  this  particutar  dirifiioii 
should  be  obliged  to  do  it.  It  ought  to  appear  upon  the  face  of 
the  indictment,  by  what  right  the  charge  was  laid  upon  this  par« 
ticular  division.  If  you  lay  a  charge  upon  persons  against  common 
right,  you  must  shew  how  they  are  bound ;  and  it  is  not  enough 
to  shew  what  they  immemorially  ought  to  repair,  but  it  ihonld  be 
shewn  that  they  have  repaired.  The  court,  therefore,  held  tia§ 
indictment  for  that  reason  to  be  bad,  and  reversed  the  ju^- 
ment. 
&  P.  So  in  the  case  of  R.  v.  The  Hamlet  of  Penderryn,  7  T.  A.  5f% 

it  was  decided,  that  a  presentment  under  stat.  IS  G.5.  c.7S.  §94. 
against  a  smaller  district  than  a  parish,  must  state  expresaly  i^9 
the  inhabitants  thereof  are  liable  to  the  repairs  of  the  roads. 
Where  town-  But  if  the  inhabitants  of  a  township,  who  were  bound  by  pre- 

ship  is  exempt,  scription  to  repair  the  roads  within  the  township,  be  expresslj 
'*  ^*^**  ^  ^*  exempted  by  the  provisions  of  the  road  act  from  the  charge  of 
^^^    ^  repairing  new  roads  to  be  made  within  the  township,  that  chvpe 

roust  necessarily  fall  on  the  rest  of  the  parish.  R.  v.  Imhab.  of 
Sheffield,  2  T.  R.  106. 
And  the  quan-  tt  the  inhabitants  of  a  parish  plead  that  several  included  town* 
tity  of  road  ships  are  bound  by  prescription  to  repair  the  highways  withm 
^^^j'*'!^^""**  them,  and  that  part  of  the  highway  in  question  is  within  one  rf 
rcdheiTB!*  those  townships,  and  the  residue  within  the  other,  the  plea  most 

specify  how  much  lies  within  the  one,  and  how  much  within  ^ 
other.     R.  v.  Inhab.  ofBridekirk,  1 1  East,  301*. 

Where  the  inhabitants  of  a  parish  pleaded  that  the  inhabitaoti 
of  a  particular  district  were  bound  by  prescription  to  repair  til 
common  highways  situate  within  that  district,  save  and  except  one 
common  highway  within  the  said  district,  it  was  holden  that  the 
plea  might  be  supported,  although  it  appeared  that  the  excepted 
highway  was  of  recent  date ;  and  it  was  also  holden  that  io  sod) 
a  plea  it  was  not  necessary  to  state  by  whom  the  excepted  fair- 
way was  repairable ;  and  such  a  plea  will  be  good,  although  it  doef 
not  state  any  consideration  for  the  liability  of  the  rnhabitants  of 
the  district.  R.  v.  Inhabitants  of  Ecelesfield,  1  Stark.  N.  P.  591 
I  B.  S^  A.  S48.  See  also  Gatetoard's  ease,  6  Rep.  60.  and  K.  v.  />- 
hah.  of  Yorkshire,  ^  B.Sf  A.  623.  See  past,  §  3Sii^e«,  p.  607* 
Where  in  an  R.  v.   The  Inhab.  of  the   Township  of  Hatfield^  M.  \G*^ 

indictment  ^  B.  Sf  A.  75.  Indictment  against  defendants  ror  non^repairofi 
I^Tr  noJT*"  ^''gh'^  V-  T*»®  ^"^  ^®""*  alleged  a  prescription,  that  the  defendtfts, 
repairofTmd  ^^^  ^^™^  immemorial,  had  repaired  ana  been  accustomed  to  r^ 
the  prescription  p&ir»  and  of  right  ought  to  have  repaired,  and  still  of  right  on^t 
stated  and  to  repair,  as  often  as  it  should  be  necessary,  such  and  so*  many  of 

proved  was,  that  |he  common  king's  highways,  situate  within  their  township,  as 
w  beM***"**  would  otherwise,  and  but  for  such  usage  or  prescriptioo,  be 
moriallyuMd^  repairable  by  the  inhabitants  of  the  parish  of  Hat^U $l\vp* 
to  repair  all  The  second  count  varied  only  in  stating  the  prescription  to  be  for 
To§da  situate  the  several  and  respective  townships  within  the  parish  of  Ha^^ 
within  itywbicfa,  to  repair  separately  from  each  other  the  several  roads  siu«** 
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within  each  townshifH  Ac.  respectively.    Plea*  general  issue.    At  R*  ▼.  loh.  of 
the  trial  at  the  last  York  asstees,  before  Bayley  J.,  a  verdict  for  Httfield. 


the  crown  was  found  by  the  jury,  subject  to  tne  opinion  of  the 
court  of  K.  B.»  on  a  case  which  stated,  that  the  road,  a  part  of  ^'    VouW  be 
which  fbimed  the  subject  of  this  indictment,  was  one  leading  from  )^^^!^le"by 
D^nctuier  to  Efmorlhf  and  other  places  in  the  county  of  Lincoln*  the  parish  at 
Its  course  lay  along  a  bank  commonly  called  the  L&n  LevdBankf  large :  Held, 
elevated  one  or  two  feet  above  the  adjacent  country.    It  was  that  thii  plac« 
bounded  on  one  side  by  a  large  open  dram,  and  on  the  other  by  ^  luiiad'''^  1^ 
fence  ditches.    This  bank  was  made  by  the  earth  of  the  drain.    By  ^  pu^gb  and 
articles  of  agreement,  dated  2ith  Afioy,  in  the  second  year  of  the  tfa«t  it  is  dccm- 
rei^  of  Charles  I.,  between  that  king  and  Cornelius  rermuyden^  sary  for  the  de- 
esquire,  which  recited  that  the  king  was  seised  in  fee  of  Hatfield  feodaots  to^ 

Chase  and  Ditch  Marsh,  and  of  divers  manors  and  lands  adjoininir,  ^^^  ^^  ^^' 
■mi  'It  «  P     deuce  some 

and  that  certain  lands,  wastes,  commons,  and  waste  grounds,  other  persons  in 

situate,  lying,  and  being  upon  each  side  of  the  river  Idle,  and  certainty  who 
abutting  on  the  rivers  Dun  and  Aifre  to  the  north,  and  the  river  are  liable,  in 
Trent  towards  the  south,  being  parcel  of  the  said  premises,  and  ^^^  ^  deliter 
containing,  by  estimation,  60,^)0  acres,  or  thereabouts,  were  sub*  )^^™!^!^i* 
ject  to  be  surrounded  and  drowned  with  water,  in  such  manner  ^1^  ^  repi^r. 
that  little  or  no  benefit  could  be  made  thereof,  unless  special  care 
was  taken  for  inning  and  draining  the  same.     The  said  articles 
contained  an  agreement  on  the  part  of  Cornelius  Vermuyden  to 
drain   these  lands,  in  consideration  of  himself  or  his  nominees 
having  the  fee-simple  of  one  third  part  of  the  lands  when  drained. 
In  this  agreement  were  the  following  clauses : — '<  And  it  is  further 
agreed,  and  H.  M.  doth  hereby  declare,  that  the  said  Cornelius 
Vermuyden^  and  others  the  parties  aforesaid,  shall  and  may,  at 
their  wills  and  pleasures,  and  as  to  him  or  them  shall  be  thought 
most  necessary  and  expedient,  cut,  dig,  and  make,  or  cause  to  be 
made,  such  and  so  many  channels,  watercourses,  banks,  highways, 
sosses,  sluices,  and  other  receptacles  for  water,  and  shall  have  for 
himself  and  his  servants  and  workmen,  with  carts  and  carriages 
fit  and  convenient,  free  ingress  and  regress  for  the  perfecting  and 
performance  of  the  said  works,  and  draining  the  lanos  and  grounds 
aforesaid,  without  the  let,  denial,  hinderance,  or  interruption  of 
any  person  or  persons  whatsoever,  and  shall  also  have  and  take 
such  quantity  and  proportion  of  earth,  reed,  and  other  things  and 
materials  within  the  said  grounds  for  perfecting  the  said  work  as 
by  him  or  them  shall  be  thought  necessary  and  useful ;  and  shall 
also  have  for  his  and  their  use  and  uses,  freely,  without  interrup- 
tion, the  benefit  of  all  and  singular  channels,  watercourses,  and 
sluices,  which  are  now  already  made  or  digged  within  the  said 
lands  or  grounds,  and  the  same  to  turn,  change,  or  alter  for  the 
more  necessary  draining  of  the  said  grounds,  and  perfecting  the 
said  works,  or  as  he  or  they  shall  think  fit  :  and  it  is  hereby  fur- 
ther concluded  and  agreed,  that  if  the  said  Cornelius  Vermuyden^ 
and  other  the  parties  and  undertakers  by  him  to  be  employed  as 
aforesaid,  shall  have  cause  at  any  time  or  times  to  use  any  of  the 
lands  and  grounds  lyine  or  being  without  the  compass  of  the 
grounds  hereby  intended  to  be  drained  and  laid  dry  as  aforesaid, 
and  not  subject  to  surrounding  for  any  passage  of  water  or  other- 
wise, then  it  shall  and  may  be  lawful  to  and  for  the  said  Cornelius 
Vermuyden^  and  other  the  parties  aforesaid,  to  use  the  same,  so 
far  as  shall  be  necessary,  in  and  for  the  performance  of  the  said 

VOL.  III.  Q  Q 
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R.  ▼.  Inh.  of     works.     The  drainage  haring  been  partly  executed  in  the  11th 
Hatfidd.  year  of  the  reign  of  CharUi  L^  12,459  acres,  bdng  one-third  part 

of  the  lands  then  drained,  were,  in  pursuance  of  the  abore  agree* 
ment,  conveyed  in  fee  to  Sir  WUUam  Curieine  and  othen,  the 
nominees  of  Comelims  Vermuyden,  The  participants  of  the  Lnd 
cfHatfidd  Chase  were  the  persons  who  were  the  ownen  of  the 
mnds  subsequently  conveyed  under  the  above  artidea  to  Candm 
Vermuydent  or  bis  nominees.  The  road  in  question,  which  raa 
through  these  lands,  had  been,  as  far  back  as  living  memory  vent, 
repaired  by  the  participants  out  of  their  general  scots.  These 
repairs  were  made  by  sand  which  was  brought  from  a  diitaiicei 
and  by  throwing  soil  from  the  adjacent  drains,  when  cl^ofied  out 
by  the  participants  for  the  purposes  of  the  drainage,  aaod  beiog 
the  usual  material  for  the  repairs  of  that  road.  The  participaatt 
were  not  a  corporation,  nor  was  it  ascertained  at  the  trial  who  aD 
the  different  individuals  composing  that  body  were,  though  the 
names  of  some  were  proved.  No  repairs  were  proved  to  htfe 
been  done  by  the  defendants  upon  the  particular  road  indicted; 
but  their  prescriptive  liability,  as  stated  in  the  indictment,  vu 
proved.  The  question  for  the  opinion  of  the  court  was,  whether 
the  inhabitants  of  the  township  of  Ha^dd  were  liable  to  repair 
this  road ;  and  the  court  were  to  be  at  liberty  to  make  any  pr^ 
sumption  which  they  should  think  the  jury  ought  to  have  floade. 
After  argument,  AbbM  C  J. — The  prescription  stated  in  this  in- 
dictment, and  which  has  been  proved  in  evidence,  is  one  which 
places  the  inhabitants  of  this  township  in  the  same  situation  as  tlie 
inhabitants  of  a  parish f  as  to  their  legal  liability  to  the  repair  of 
roads  locallv  situated  within  their  district.  This  circumstance  dis- 
tinguishes the  case  from  those  where  the  prescription  stated  » 
the^record  applies  only  to  the  particular  road  indicted.    Then  the 

Suestion  is,  whether,  m  this  case,  the  defendants  have,  with  isj 
egree  of  certainty,  shewn  that  any  other  persons  are  liable  to  the 
burthen  ?  If  the  case  had  stopped  with  the  repairs  done  by  the  par- 
ticipants, it  would  have  been  sufficient,  but  it  does  not ;  for  tv 
have  the  history  of  those  participants  stated  in  it,  who  are,  it 
seems,  the  representatives  of  Cornelius  Vermuifden,  to wham^^ 
Charles  the  first  assigned  one  third  of  certain  crown  lands*  then  d 
little  value,  as  a  compensation  for  draining  the  whole.  In  ^nm- 
ance  of  this  agreement,  the  drain  and  bank  were,  in  all  probabilitT' 
executed ;  and  on  the  bank  this  road  has  since  been  made.  I  i°^ 
therefore,  not  at  all  satisfied  that  the  road  had  any  immemorial  ex- 
istence ;  and  if  so,  that  reduces  the  commencement  of  the  repair 
given  in  evidence,  to  the  reign  of  Charles  the  first,  which  neganvts 
any  prescriptive  liability  on  the  part  of  these  partidnants.  I  ^ 
not  think,  therefore,  that  the  defendants  have  establinied  that  ^ 
participants  are  liable  raiione  tenura.  And  the  cirenmitiDCcs 
seem  also  to  me  to  negative  their  liability,  by  reason  of  ndosore- 
Upon  the  whole,  I  am  of  opinion,  that  there  must  be  jadgwo^ 
for  the  crown. — Bayley  J.  The  prescription  stated  in  tbisiDdi<^ 
ment  makes  the  township,  for  all  legal  purposes,  as  to  repair « 
roads,  a  parish^  Then,  if  so,  these  de&nclants  are  lii^I^  Q>^ 
they  can  tnrow  the  burthen  on  some  other  persons.  I  entirely  agree 
with  my  Lord  Chief  Justice,  that  from  the  drcumstanceaaittwi" 
this  case,  we  cannot  make  the  presumption,  that  this  waias  irD* 
memorial  highway,  or  that  the  participants  are  liable  Co  repair  n 
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rations  Unura*  The  repairs  done  by  them  are  either  referable  R.  t.  Inh.  of 
altogether  to  inistake,  or  to  a  disiDclinationy  on  their  part,  to  throw  Hatfield. 
the  burthen  on  the  township.  —  Holroyd  J.  In  this  case  the  town- 
ihip  Ig,  by  the  prescription,  placed  on  the  same  footing  as  a  parish, 
ioth  as  to  immemorial  roads,  and  also  as  to  any  new  highways 
ii'hicb  may  have  been  subsequently  made ;  and,  therefore,  whether 
iie  road  indicted  be  an  immemorial  highway  or  not,  the  defendants 
oust  repair  it,  unless  they  can  shew  with  certainty  some  other  per- 
rons who  are  liable.  The  usage  to  repair,  proved  at  the  trial, 
rould  have  been  conclusive  against  the  participants,  unless  there 
tad  been  evidence  to  rebut  it.  That  evidence,  however,  seems  to 
ne  to  be  satisfactory.  Here  the  wastes  and  commons  originally 
urroonded  by  rivers  were  drained,  and  one-third  part  of  them  was 
iHotted  as  a  reward  to  Vermutfden^  for  the  drainage.  This  formed 
\  new  division,  which  had  not  existed  before,  and  the  repairs 
proved  are  only  co-extensive  with  that  new  division.  It  seems  to 
ae,  therefore,  to  follow,  as  a  very  strong  presumption,  that  the 
laage  to  repair  could  not  have  any  existence,  previously  to  the 
irainage,  but  commenced  at  that  time ;  for  if  it  had  commenced 
lefore,  in  all  probability  other  lands,  as  well  as  those  of  the  parti- 
ipaots,  would  have  also  been  chargeable*  I  think,  therefore,  that 
be  defendants  have  failed  in  making  out,  that  the  participants  are 
iable  ratione  ienura*  As  to  their  liability  ratione  clausuraf  it 
ppears  on  the  evidence  that  the  road  was  contemporaneous  with 
be  inclosure.  But  if  it  were  clear,  that  the  fence  ditches  were 
3ade  at  a  subsequent  period,  still  that  would  not  make  the  par- 
icipants,  as  a  body,  liable,  but  only  those  persons  who  actuially 
mde  and  continued  the  inclosure ;  and  we  have  no  evidence  to 
bew  who  those  persons  were,  or  that  they  ever  repaired  the  road. 
udgment  for  the  crown. 

Indictment  for  non-repair  of  a  bridge  and  highway,  charging  LiaUlky  to  re- 
efeudant,  and  those  whose  estate  he  had  in  a  certain  mill,  with  pair  by  tenure 
aving  immemorially  repaired  the  same :  it  appearing  in  evidence  *^  V™'^  ^^^^ 
hat  the  mill  was  not  in  existence  prior  to  the  time  of  H.  8.,  IJ™,^^ ^^^' 
rindal  C.  J.,  who  tried  the  case,  directed  an  acquittal.    It  was  jjq  not  eTist 
luther  ruled  at  the  same  trial,  that  persons  rated  to  the  parish  in  within  legal 
'hich  the  bridge  and  highway  were  situate,  were  competent  wit-  memory. 
esRes  under  54  G.  S.  c.  170.  §  9.     Exeter  Summer  Assizes^  1829,  ^^«*  inhabiu 
2  V.  Ha^an,  I  M.  Sf  M.  401.     See  tit.  OBWlinice*  Xm^"* 

By  8tat.  13  6r.3.  e-  78.  §23.,  Every  surveyor  shall,  from  time 
0  time,  give  information  upon  oath  to  the  justices,  or  any  two  of  I'  ^*  *•  **  '^f' 

»  r     II  i_   1  •   1        *^  1      i?     11    i_  'J  ^  Justices,  on  m- 

uem,  of  all  such  highways,  and  of  all  bridges,  causeways,  or  formation  of 

»avemeDts,  upon  such  highways,  as  are  out  of  repair,  and  ought  surveyor,  may 

0  be  repaired  by  any  person  or  persons,  bodies  politic  or  corpo-  order  highways, 

ate,  by  reason  of  any  grant,  tenure,  limitation,  or  appointment,  of  J>«We  to  be  re- 

my  charitable  gift,  or  otherwise  howsoever ;  and  the  said  justices  E!JJ'^  Z 

hail  limit  a  time  for  repairing  the  same,  of  which  notice  shall  be  ^"j^  repd'red 

;lvcD  by  the  said  surveyor  to  the  occupier  or  occupiers  of  the  within  a  limited 

ands  or  tenements  liable  to  the  burthen  of  such  repairs,  or  to  such  time ;  and  if 

ither  person  or  persons,  bodies  politic  or  corporate,  as  are  charge-  °ot  repaired 

ible  with  the  same ;  and  if  such  repairs  shall  not  be  effectually  J^°^** 

nade  within  the  time  so  limited,  the  said  justices  shall,  and  arc  p|!^iuthem. 
lereby  required  to  present  such  highways,  bridges,  causeways, 
>r  pavements,  so  out  of  repair,  together  with  the  person  or  persons. 
bodies  politic  or  corporate,  liable  to  repair  the  same,  at  the  next 

QQ  2 
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13  G.  3.  C.78.    general  quarter  sessions  of  the  peace  for  the  Ihnit  wherein  such 

highway  shall  lie,  and  the  justices  at  such  quarter  sessions  maj,  if 
they  see  just  cause,  direct  the  prosecution  to  be  carried  on  at  th€ 
general  expense  of  such  limits  and  to  be  paid  out  of  the  generd 
rates  within  the  same. 

§  51.  Where  any  lands  have  been,  or  shall  be  giren,  for  the 
maintenance  of  causeways,  pavements,  highways,  and  bridges,  til 
such  persons  who  are,  or  shall  be  enfeoffed  or  trusted  with  aoj 
such  lands,  shall  let  them  to  farm  at  the  most  improved  yearly 
value,  without  fine ;  and  the  justices  of  the  peace,  in  their  opefl 
sessions,  shall  inquire,  by  such  ways  and  means  as  they  shall  diiii 
ietthem  uTfarm  fitting,  into  the  value  of  all  such  lands  so  given,  or  to  be  given, 
at  the  most  im-  and  order  the  improvement  and  employment  of  the  rents  tod 
proved  value,      profits  thereof  according  to  the  will  and  direction  of  the  dooor  d 

such  landsi  if  they  find  that  the  persons  so  entrusted  have  beea 
negligent  or  faulty  in  the  performance  of  their  trust,  (except  sudi 
lands  have  been  given  for  the  uses  aforesaid  to  any  college  or  hjU 
in  either  of  the  universities  of  this  kingdom,  which  have  visitors  ol 
their  own.) 

Ail  defects  of  repairs  of  highways  shall  be  presented  in  the 
county  where  they  lie,  and  not  elsewhere. 

A  presentment  by  a  justice  of  the  peace  under  stat.  \$G.% 
c.  78.  §  24.  of  a  nuisance  in  a  highway,  must  expressly  allege  the 
offence  to  be  done  against  the  form  of  the  statute.  R*  v.  Wiidfft 
13  East,  258. 

It  is  not  enough  to  state  that  the  justice,  by  virtue  of  the  adtk' 
presented,  &c.    S.  C. 

If  a  parish  lie  in  two  distinct  coimties,  an  indictment  must  m 
brought  against  the  whole  parish.  It  was  held,  indeed,  in  a  esse 
in  5  Burr.  25(f!.f  that  in  such  a  case  the  indictment  should  ht\ 
against  that  part  of  the  parish  in  which  the  road  lies.  See  JL  t. 
Broughiatif  anth 

But  it  has  been  more  recently  decided,  that  if  part  of  a  paiuii 
be  situate  in  one  county,  and  the  rest  in  another,  and  a  bighsav 
lying  in  one  part  be  out  of  repair,  an  indictment  against  the  ii> 
habitants  oithat  part  only  is  bad ;  and  that  the  indictment  sbo'^ 
have  been  against  the  whole  parish.  R*  v.  The  Inhab.  ^Oifi^ 
5  T.  R.  49a 

And  it  appears  to  have  been  always  considered  that  the  iotct- 

must  be  in  the    ment  under  such  circumstances  must  be  preferred  in  that  coin^ 
county  where      wherein  the  ruinous  part  of  the  road  lies.    R.  v.  Inhah*  qfOij^ 

5  T.  R.  498.    R,  v.  JVeston,  4  Burr.  2507. 

In  every  indictment  against  a  parish  for  not  repairing  a  hift* 
way,  there  are  three  essential  averments :  the  first,  that  the  roti 
is  a  highway  ;  the  second,  that  it  is  out  of  repair ;  and  the  tbirc* 
that  it  is  situated  in  the  parish.  2  Stark.  C.P.69S>  oote.(>> 
li^MW.478.    S.P. 

If  the  highway  be  not  alleged  in  a  presentment  or  iodicuce^! 
to  lie  in  the  parish  indicted,  tne  parish  is  not  bound  to  repair  ^ 
and  such  presentment  or  indictment  is  erroneous.  i2.v*  Hsrtf^*- 
1  Cotop.  111.  . 

The  indictment  must  shew  that  the  way  is  commoo  to  ali  ^ 
king's  people ;  for  which  cause  it  hath  been  resolved  that  aa ''' 
dictment  tor  a  nuisance  to  a  horseway,  without  adding  that  rf  '^  * 
highway,  is  naught.   I  Haw.  c.  76.  §  89. 


Parish  lying  in 
two  counties. 


Indictment 


the  bad  road 
Um. 


Must  shew  it  to 
be  a  highway. 
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On  an  indictment  for  a  nuisance  in  obstructing  a  highway,  it  Highway, 
ras  described  as  a  pubiic  highway  for  all  the  liege  subjects,  &c*  where  caru  of 
J  go,  return,  &c.  with  their  horses,  coaches,  carts,  and  carriages,  •  i»rticuUr  de- 
i  and  along  the  same,  &c.    It  appeared  that  the  road  in  question  •«"?*»"»  co"W 
as  under  an  archway,  and  of  such  dimensions,  that  carts  of  a  tionofmiancel 
articular  kind,  and  loaded  in  a  particular  way,  could  not  pass* 
kfter  cmiTiction  of  one  of  defendants,  a  motion  was  made  on  the 
round  of  a  variance,  but  the  court  decided  against  the  objection ; 
olding  the  meaning  of  the  indictment  to  refer  to  such  carts,  &c. 
;  the  road  would  permit  to  pass  ;  it  not  being  laid  as  a  road  for 
II  carts,  &c.     H,  T»  1824,  jR.t.  Lyon  and  another^  I  R*Sf  M. 

r.  p.  151. 

The  length  and  breadth  of  this  way,  and  from  whence  and  whi- 
ler,  are  necessary  to  be  ascertained  in  these  indictments  ;  but  I  do 
Dt  remember  any  authority  that  holds  it  necessary  to  say  it  is  a 
ighway,  for  this  or  that  particular  carriage ;  for  if  it  be  a  common 
ighway,  it  is  a  highway  for  all  manner  of  things.  Per  Ld,  Hard* 
icke  C.  J.»  R.  T.  Hatfield.    Cas.  temp.  Hardw.  S15. 

In  Aspinall  v.  Broton,  3  T.  R.  265.f  the  court  of  K.  B.  held  that*  Need  not  be 
I  indictments  for  nuisances  to  highways,  it  is  not  necessary  to  "*»«'^  ''•*«'? "' 
ale  the  highway  to  have  been  such  "Jram  time  whereof  the  me*  ^^?™*  *   ^^ 
ory  of  man  is  not  to  the  contrary,"  or  "  from  time  immemorial." 
;  is  sufficient  to  state,  in  a  compendious  manner,  that  it  i$  a  high-- 
ay.    See  also  2  Saund.  158.  b.  (n.)  4*. 

It  is  more  safe  in  the  indictment  to  shew  both  the  place  ^oin   Not  necessary 
hich,  and  also  the  place  to  which  the  way  supposed  to  be  out  of  ^  ^^"^  ^* 
jpair  doth  lead  ;  yet  exceptions  for  want  of  such  certainty  have  El*^"h''^h**t 
)metime«  been  disallowed.    However,  it  seems  certain,  that  there  \etA%, 

no  necessity  to  shew  that  a  highway  leads  to  a  market-town, 
ecause  every  highway  leads  from  town  to  town.    1  Haw.  c.  76. 
86. 

And  it  has  been  expressly  decided,  that  in  pleading  a  public 
ighway,  it  is  not  necessary  to  state  the  places  Jrom  and  to  which 
ie  way  led,  though  it  is  otherwise  in  the  case  of  a  private  way ; 
everthelessy  if  a  defendant  will  state  the  termini  in  his  justification, 
c  is  bound  to  prove  them.  Rouse  v.  Bardin  and  others,  1  //• 
Hack.  S51.  2  Stark.  C.  P.  693.  n.  (/.) 

It  is  necessary  in  the  indictment  expressly  to  shew  in  what   'P^»ce  where 
lace  the  nuisance  complained  of  was  done  ;  for  which  cause  an  ****  nuiaance  n. 
idictment  for  stopping  a  way  at  D.  leading  from  2>.  to  C  is  not 
:<>od ;  for  it  is  impossible  that  a  way  leading  from  D.  should  be  in 
[).,  and  no  other  place  is  allesed.    1  Haw.  c.  76.  §  87. 

R.v.  Inhab.  of  Gamlin^ay,  3T.R.61S.  I  Leach,  S9S.  Tliis  "^~™"/"^ 
fas  an  indictment  against  the  parish  of  Gamlineay,  for  not  repair-  tl^,ciugiy^ 
Dg  a  highway  leading  ^rom  the  parish  of  Hatley,  St.  George,  to* 
vards  and  unto  the  parish  of  Gamlingay,  both  in  Cambridgeshire, 
v'hich  was  determined  to  be  bad ;  for  the  road  is  described  as 
cadingyroffi  Hatley  unto  Gamlingay,  which  excludes  Gandingay* 
it  was  also  ruled  that  that  defect  was  not  aided  by  a  subsequent 
illegation  that  a  certain  part  of  the  same  highway  called  H.,  situate 
n  the  said  parish  of  GamUngay,  was  in  decay,  &c. ;  and  it  has 
^een  decided  that^/row  and  to  are  both  exclusive.  See  i2.  v. 
Knight  and  others,  7  B.  S^  C.  413. 

It  hath  been  adjudged  that  an  indictment  against  particular   Agunst  par- 
persons  must  specially  charge  them  every  one.  1  Haw.  c.  76.  §  92.  ^^^^^^  penoni. 
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Must  set  forth  It  ought  also  certainly  to  shew,  to  what  part  of  the  higbway 
how  much  is  the  nuisance  did  extend ;  as  by  shewing  how  many  feet  in  length 
out  of  repair.      ^^^  \^q^  many  feet  in  breadth  it  contained,  or  otherwise  the 

defendant  will  never  know  the  certainty  of  the  charge  agaiost 
which  he  is  to  make  his  defence,  nor  will  the  court  be  able  from  the 
record  to  judge  of  the  greatness  of  the  offence,  in  order  to  asses 
a  fine  answerable  thereunto ;  and  it  hath  been  resolved  that  the 
place  is  not  sufficiently  ascertained  by  shewing  that  it  coDtaii*ed 
80  many  feet  in  length  and  so  many  in  breath,  by  ettimaim. 
1  Ham.c.76.  §88. 
Must  set  forth  Also  the  fact  alleged  must  be  expressed  in  such  proper  tenss, 
the  fact  clearly,  that  it  may  clearly  appear  to  the  court  to  have  been  a  Daismce: 

and  for  this  cause  it  hath  been  resolved,  that  a  presentment  for 

diverting  a  highway  is  not  good,  because  a  hiehway  cannot  be 

diverted,  but  must  always  continue  in  the  same  place  where  it  vts, 

howsoever  it  be  obstructed^  and  a  new  way  made  in  another  place. 

lHaw.c.76.^9l* 

Persons  in-  ^^  seems  to  be  implied  in  the  construction  of  all  penal  ttatQtes» 

dieted  to  have     that  no  one  ought  to  be  convicted  of  any  offence  against  then 

notice.  without  having  notice  of  the  accusation  made  against  him,  aadu 

opportunity  of  defending  himself:  and  therefore  it  seems  certiio 
that  generally  no  one  ought  to  be  punished  for  any  of  tbe  abon- 
mentioned  offences,  without  being  called  upon  to  answer  for  bio- 
self,  and  having  liberty  to  traverse  the  matters  alleged  agaias: 
him.  1  Hato.  c.  76.  §  83. 
Plea  by  a  Upon  an  indictment  against  a  parish  for  not  repairing,  thej  co 

parish.  giye  nothing  in  evidence  upon  the  plea  of  not  guilty,  but  that  tl» 

By  an  indiTi-  way  is  in  repair ;  but  if  it  be  against  a  particular  person,  be  nor 
<^u«l*  give  evidence  that  others  ought  to  repair  it.     1  Mod.  112.    R.^- 

Ireton^  Comb.  396. 
IndiTidual  '^^^  ®^™^  point  was  also  ruled  in  R.  v.  the  Inhah.  of  the  Citj'f 

charged  rtdi&ne  Norwich^  1  Str.  177- 110.  183,  184.;  where  Ei/re  J.  said,  if  anuc 
imMTiv  may  die-  would  discharge  himself  on  a  particular  account,  he  mostple^i^* 
charge  himself  especially ;  but  not  where  the  common  right  is  his  defence.  I^> 
on  the  general  ^^^  j^  charged  to  repair  ratione  tenune,  he  may  throw  it  upon  tte 
*""*•  parish  by  the  general  issue. 

The  defendants  ought  not  to  plead  that  they  ought  not  to  re- 
pair, without  shewing  who  ought.     1  Hatv.  c.  76.  §  93.    To  thu 
point  see  JL  v.  Inhab.  ofBridekirkj  anti^  p.  592. 
The  parish  is  Where  a  statute  enacted  that  the  paving  of  a  particular  stre^ 

always  primar-  should  be  under  the  care  of  the  commissioners,  and  provided  i 
ily  liable.  fund  to  be  applied  for  that  purpose,  and  another  statute,  wiiir^ 

was  passed  for  paving  the  streets  of  the  parish,  contained  a  claisf 
that  It  should  not  extend  to  the  particular  street,  Ld.  EBenbor^ 
C.J.  held,  that  the  inhabitants  of  the  parish  were  not  exempted 
from  their  common  law  liability  to  keep  that  street  in  repair;  tb! 
the  duty  of  repairing  might  be  imposed  upon  others,  aod  t^ 
parish  be  still  liable ;  and  that  the  parish  were  under  tbe  obli- 
gation, in  the  first  instance,  of  seeing  that  the  street  was  propeHj 
paved,  and  might  seek  a  remedy  over  against  the  commissiaoen 
R.  V,  Inhab.  of  St.  George^ s^  Hanover  S^are^  3  Can^  &- 
Fferish  most  And  Mr.  Hawkins  says,  that  if  a  particular  person  be  boood  t^ 

shew  the  liabil-  repair  a  highway,  either  by  inclosure  or  by  prescripdoo,  ^ 
gtibtf  pmL      P®"*  cannot  take  advantage  of  it  upon  the  p^  of  Mt  g^i^ 
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)ut  ought  to  set  forth  their  discharge  in  a  special  plea.    1  Haw* 


76. }  9. 


It  is  DO  excuse  for  the  inhabitants  of  a  parish,  being  indicted  at 
ommon  law  for  not  repairing  the  highways^  that  they  have  done 
Jl  that  is  required  of  them  by  statute ;  for  since  these  statutes 
re  wholly  in  the  affirmative,  and  made  in  aid  of  the  common  law, 
od  to  supply  the  defects  thereof,  they  shall  not  be  construed  to 
brogate  any  provision  thereby  made  for  these  purposes.    X  Haw* 

76.  J  18. 

The  defendants  shall  not  be  discharged  by  submitting  to  a  fine,  ^ne  and 
at  a  distringas  shall  go  in  infinitum  till  they  repair.  1  Haw.  c.  79.  ^>^"g»- 
%. 

By  Stat.  IS  G.  3.  c.78.  §  65.,  if  the  inhabitants  of  any  parish,   isG.  8.c.  78. 
^wnsbip,  or  place,  shall  agree  at  a  vestry  or  public  meeting  to  ^"'^hitonu  at 
rosecute  any  person  by  indictment  for  not  repairing  any  highway  I!JI^^pr^ 
ithin  such  parish,  township,  or  place,  )vhich  they  apprehend  such  cuto  an  indicu 
;r80D  was  oblised  by  law  to  repair,  or  for  committmg  any  nuis-  ment. 
ice  upon  any  highways,  or  shall  agree  at  such  vestry  meeting  to 
.'fend  any  indictment  or  presentment  preferred  against  any  such 
Irish,  township,  or  place,  it  shall  and  may  be  lawful  for  the  sur- 
.'yor  of  such  parish,  township,  or  place,  to  charge  in  his  account 
le  reasonable  expenses  incurred  in  carrying  on  or  defending  such 
spective  prosecutions,  after  the  same  shall  have  been  agreed  to 
f  such  inhabitants  at  a  vestry  or  public  meeting,  or  allowed  by 
justice  of  the  peace  within  the  limit  where  such  hiehway  shall 
.';  which  expenses,  when  so  agreed  to  or  allowed,  shall  be  paid 
jT  such  parish,  township,  or  place,  out  of  the  fines,  forfeitures, 
ompofiitions,  payments,  and  assessments,  authorised  to  be  col* 
!cted  and  raised  by  virtue  of  this  act. 

And  by  $  66.,  in  all  cases  where  a  vestry  or  public  meeting  of  The  notice  re- 
|e  inhabitants  of  any  parish,  township,  or  place,  is  authorised  or  quired  for  hold- 
irecled  by  this  act,  there  shall  be  public  notice  given  of  the  day,  ing  y«trie«  or 
our,  and  place  of  holding  the  said  meeting  at  the  church  or  \^^  *"***" 
bpel  of  such  parish,  township,  or  place,  on  the  Sunday  next  pre-      ^ 
^ng  such  meeting,  and  also  notice  thereof  in  writing,  specifying 
le  purpose  of  such  meeting,  fixed  at  the  same  time  upon  the  door 
f  such  church  cnr  chapel,  and  the  same  shall  not  be  held  till  three 
ays  at  least  afler  such  notice  given ;  and  if  there  be  no  church 
r  chapel,  the  like  notice  of  such  meeting  shall  be  given  in  writ- 
Qg,  and  put  up  at  the  most  public  place  therein,  three  days  at 
^t  before  such  meeting. 

h  64.  It  shall  be  lawful  for  the  court  before  whom  any  indict-  Court  may 
oent  or  presentment  shall  be  tried  for  not  repairing  highways,  to  ^"^Jj^JfJ^ 
ward  costs  to  the  prosecutor,  to  be  paid  by  the  person  or  persons  ^  def^n^t 
10  indicted  or  presented,  if  it  shall  appear  to  the  said  court  that  upon  an  indict- 
he  defence  made  to  such  indictment  or  presentment  was  frivolous ;  ment  or  |»r»- 
^r  to  award  costs  to  the  person  indicted  or  presented,  to  be  paid  wntment. 
'y  the  prosecutor,  if  it  shall  appear  to  the  said  court  that  such 
prosecution  was  vexatious. 

h  has  been  held,  that  it  is  a  matter  to  be  determined  by  C<rart  may  in- 
inquiry  whether  a  person  is  or  is  not  the  prosecutor  within  this  q"«ro  who  the 
section  of  the  statute  ;  and  that  a  court  of  quarter  sessions,  before  f**^  prowcutor 
whom  a  parish  is  acquitted  upon  the  trial  of  an  indictment  for  not 
repairing  a  highway,  may,  by  their  order,  award  C  and  E,  to  pay 
cosu  to  the  parish,  although  the  names  of  C*  and  £•  be  not  on  the 
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back  of  the  indictmeDfc,  and  although  the  iodictment  originated  in 

a  preseDtment  of  A,  and  B.  constables,  whose  names  are  on  the 

What  the  order  indictment ;  and  it  was  also  held  to  be  enough  if  the  order  is 

need  state.  entitled  as  on  the  prosecution  of  C*  and  E^  without  shewing  further 

that  C.  and  E.  are  prosecutors  ;  and  that  it  need  notapjpearoathe 

face  of  the  order  that  the  indictment  was  tried,  if  that  appear  by 

the  record  of  the  proceedings ;  and  also  that  the  order  is  good  in 

form  if  it  be  for  the  payment  of  the  costs  to  the  solidtor  of  the 

parish.    R*  v.  Commerell  and  EUuf  ^M,Sf  S.  203. 

Sufficient  to  Thai  the  defence  wu frivolous.  ]  R.  v.  the  Inh.  ofGiftw,  6  T.  R. 

stale  that  the      544.    The  defendants  were  indicted  for  not  repairing  a  ro«L 

fiivo^war"        ^"  ^^^  '"*'  before  Duller  J.  they  were  convicted,  and  he  certified 

on  the  back  of  the  record  that  the  defence  was  frivolous,  without 

also  awarding  costs  in  express  terms.     But  the  court  were  dearit 

of  opinion  that  there  was  no  precise  form  of  words  to  be  used,  and 

that  this  certificate  was  in  effect  an  awarding  of  the  costs. 

Court  which  R.  v.  The  Inhab,  of  Chatterton^  S  T.  R.  272.    An  indictment  for 

tries  the  indict-  not  repairing  a  high  road,  having  been  removed  by  ceriior&rijWtU 

"wjlmI^o^"*    down  for  trial  to  the  assizes,  when  the  defendants  were  acquitted 

for  want  of  prosecution.  fVood  moved  for  a  role  on  the  prosecutor 
to  compel  him  to  pay  the  defendants  their  costs,  on  the  grmwd 
that  this  was  a  vexatious  prosecution,  under  the  above  act  of 
IS  G.  S.  c.  78*  But  per  curiam:  —  The  statute  only  gives  the 
court  "  before  toAom  the  indictment  is  tried**  power  to  awiid 
costs.  An  application  should  therefore  have  been  made  to  the 
judge  at  Nisi  Prius,  who  might  have  awarded  costs  to  the  defen- 
dants ;  btit  we  have  no  such  power.  Rule  refused. 
Provision  of  An  indictment  for  non-repair  of  a  road,  having  been  found  it 

^^M  ^'  ^  '^*  ^^®  quarter  sessions,  was  removed  into  K.  B.,  and,  after  a  cos- 
costs!  ^^not  Action,  the  court  granted  a  new  trial,  on  certain  terms,  and  (ialer 
apply  where  A^<^)  ^^^^  prosecutor's  costs  of  both  trials  should  abide  the  event. 
K.  B.  has  On  the  second  trial,  defendants  were  acquitted,  and  the  jodge 

granted  a  new  certified  that  the  prosecution  was  vexatious.  On  motion,  tbe 
^^*V^.*^^  court  held  that  defendants  could  not  claim  their  costs,  unda 
abouV^"'     ISG.S.  c.  78.  i  64. ;  for  that  this  section  applied  only  to  iriak 

that  took  place  in  the  ordinary  course,  and  not  to  a  case  where 
the  court  set  aside  the  first  verdict,  and  granted  a  new  trial  under 
special  terms.    R.  v.  Inhab.  qfSaltoick,  2B.8f  A.  136. 
New  uial  re-  R,  v.  The  Inhab.  of  Burbon,  M.  57  G.  3.,  6M.SfS.S9i.  h- 

''J*®?  **!??'  *       dictment  for  non-repair  of  a  highway.    Plea,  not  guilty.    Cpoo 
I^truwTIn    ^^^  ^™^  ^®^°^®  WoodB.,  at  the  Westmorland  Sum.  Ass.  1816, 
indictoioit  for    there  was  a  verdict  of  not  guilty.     And  now,  ScarieU  moved  for 
not  repairing  a   a  new  trial,  upon  the  ground  that  the  verdict  was  against  all  tk 
road,  where  the  evidence ;  and  he  said,  that  the  prosecution  was  for  the  porpoie 
r^d  A^h^    of  trying  a  civil  right  only.     But  per  Ld.  Ellenborou^h  C.  J.- 
the  nght.    j^^  ggn^r^I,  the  rule  is  not  to  grant  a  new  trial  in  a  criminal  pro- 
ceeding after  a  verdict  of  not  guilty.    And  inasmuch  as  therig^ 
will  not  be  bound  on  the  plea  of  not  guilty,  we  do  not  thiot  it 
would  be  proper  to  break  into  the  general  rule,  on  the  suggestioo 
that  the  prosecution  was  merely  intended  to  determine  s  civil 
right.    R.  R. 
A  new  trial  if         The  general  rule  of  a  new  trial  never  being  allowed  where  the 
not  allowed        defendant  is  acquitted  in  a  criminal  case,  has  been  held  to  prersil 
after  ao^uittaL    jq  i^  prosecution  for  not  repairing  a  highway,  though  svchpf^ 

secution  is  usually  carried  on  for  the  purpose  of  tiying  or  eonKc* 
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Dg  a  dvil  liability.  R,  v.  Mann^  ^  M.  8f  S,  337*  IL  v.  Cohen 
md  Jacobs  1  Storit.  N.  P.  516.  See  1  Ruts.  335.  i2.  v.  Burbon, 
mpra* 

But  where  the  defendants  had  been  acquitted  on  an  indictment  &  p. 
for  not  repairing  a  road,  the  court  of  K.  B.,  though  they  refused  Judsment  tut- 
i  new  triiUy  yet,  upon  very  special  circumstances,  suspended  the  P^a^« 
entry  of  the  judgment,  so  as  to  enable  the  parties  to  have  the 
question  reconsidered  upon  another  indictment,  without  the  pre- 
judice of  the  former  judgment.  R*  v.  The  Inhab*  of  Wandttnorthf 

Indictment  for    non-repair  of  a  bridge  raiione  tenura;   and   S.P. 
after  verdict  for  defendant,   a  new  trial  was  moved  for,  on  the  Judgment  ras- 
ground  of  misdirection,  and  also  on  account  of  the  improper  P^°<^^ 
rejection  of  evidence ;  in  support  of  which  it  was  contended,  that 
this  proceeding  is  in  the  nature  of  a  civil  remedy,  its  object  not 
being  punishment,   but  the  ascertainment  of  a  right;  but  the 
court,  adhering  to  the  principle  laid  down  in  R*  v.  Wandsworth ^ 
\B.Sf  A.  63.,  made  the  rule  absolute  for  suspending  the  judgment, 
in  order  to  allow  time  for  preferring  a  new  indictment.    R»  v. 
Sttitoa,  5  B.  4-  Ad.  52. 

By  Stat.  13  G.  3.  c,  78.  §24.,  every  justice  of  assize,  justices  of  is  <?•  3.  c.  78. 
the  counties  palatine  of  Chester,  Lancaster,  and  Durham,  and  of  J"»'"<^  "uieb 
the  great  sessions  in  Wales,  shall  have  authority  by  this  statute.  ^![^^-J!r      ^ 
Tipon  bis  or  their  own  view,  and  every  justice  of  the  peace,  either 
upon  his  own  view,  or  upon  information  on  oath  given  to  him  by 
any  surveyor  of  the  highways,  to  make  presentment  at  their  re- 
spective assizes  or  great  sessions,  or  in  the  open  general  quarter 
sessions  of  such  respective  limit,  of  any  hiehway,  causeway,  or 
bridge  not  well  and  sufficiently  repaired  and  amended,  or  of  any 
other  default  or  offence  committed  and  done  contrary  to   the 
provision  and  intent  of  this  statute.    And  all  defects  in  the  repair 
thereof  shall  be  presented  in  such  jurisdiction  where  the  same  do 
lie,  and  not  elsewhere.     And  every  such  presentment  shall  be  as 
effectual  as  if  the  same  had  been  presented  and  found  by  the  oaths 
of  twelve  men.     Saving  to  every  person  affected  by  such  present-  May  be  tr»- 
ment  bis  lawful  traverse  to  the  same,  as  well  with  respect  to  the  vened. 
bet  of  non-repair  as  to  the  duty  or  obligation  of  repairing  the  said 
highways,  as  they  might  have  had  upon  any  indictment  of  the 
same  presented  and  found  by  a  grand  jury,  (a) 

'^e  high  constable  of  a  hundred,  having  presented  a  nuisance  Constable  pre- 
'**  a  highway,  he  signed  a  writing  to  that  effect,  and  the  clerk  ■«itjng  must 
^'ew  it  up  in  the  form  of  an  indictment ;  but  the  constable  did  g^^i^ 
not  give  evidence  before  the  grand  jury,  nor  was  it  submitted  to  ^^^ 
'   their  consideration.    The  court  held,  that  to  warrant  such  a  pro- 
ceeding, the  constable  ought  to  have  given  his  evidence  on  oath 
'    before  the  grand  jury  ;  that  it  was  therefore  bad,  and  made  the 
^   ^e  absolute  for  quashing  it.     R.  v.  BridgewUer  and  Taunton 
•    ^nal  Company,  7  B.Sf  C.  514.  .  ,         . 

'  k  24.  The  jiwtices,  at  their  general  quarter  sessions,  or  the  major  isG.  3.  c,  78. 
I  Wi  of  them,  may,  if  they  see  just  cause,  direct  the  prosecutions  ^^"^^ 
'    UDon  .n«K     ' i^^^*.  •-  -k«n  k«  w«ario  nf  the  nuartcr  sessions  to  "r._  '?'^o«e. 


'   ^m  such  presentment  as  shall  be  made  at  the  quarter  sessions  to  ^^^  ^ 
i   oe  carried  on  at  the  general  expense  of  such  limit,  and  to  be  paid  ^^^ed  otTi^ 

theexpe,^^ 


,    »« of  the  general  rates  within  the  same.     And  for  every  «uch  *«  «i>*nv, 


(•)  Fid.  8  aawtd-  iSI'  i  t9- 
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No  certiorari 
till  after  judg- 
ment, except 
where  liabUity 
to  repair  is  in 
question. 

Costs  on  re- 
moTal  by  cct^ 

ItOfOTl* 


S.  P. 


Right  of  repair 
may  come  in 
question  on 
plea  of  not 
guilty  by  a 
parish. 


Costs  to  several 
prosecutors. 


Presentment 
must  purport  to 
have  been  on 
information  on 
oath  given  to 
the  justice. 
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default  80  presented,  the  justices  of  assize,  counties  palatine,  and 
great  sessions,  at  their  respective  courts,  and  the  justices  of  the 
peace  at  their  general  quarter  sessions,  shall  have  authoritj  to 
assess  such  fines  as  to  them  shall  be  thought  meet.  And  no  loch 
presentment,  nor  any  indictment  for  any  such  default  or  offence, 
shall  be  removed  by  certiorari  or  otherwise,  out  of  sudi  jurisdic- 
tion, till  the  same  be  traversed,  and  judgment  thereupon  giien; 
except  where  the  duty  or  obligation  of  repairing  may  come  in 
question. 

In  the  case  of  R.  v.  Kettlexoorthf  5  T.  R.  35.,  it  was  determined 
that  where  a  justice  of  peace  indicts  a  road  for  being  out  of  repak 
(the  indictment  being  afterwards  removed  by  certiorari\^  be  is 
entitled  to  costs  under  stat.  5&6  1V.8^  M.,  c.  11.  §8.  if  the  d^ 
fendant  be  convicted* 

And  according  to  /2.v.  The  Inhab,  ofPenderryn^  2  r.fi.960.t 
where  a  magistrate  makes  a  presentment  of  a  road,  as  being  out  of 
repair,  and  another  person,  by  the  magistrates^  consent  and  ap- 
probation, sues  out  a  certiorari,  the  certiorari  is  well  sued  oot, 
though  the  court  will  look  to  the  magistrate  as  the  person  respon- 
sible. He  is  answerable  for  all  the  costs,  if  the  presentment 
should  turn  out  to  be  improper. 

And  in  R.  v.  The  Inhab.  of  Taunton  St.  Mary^  SM.SfS.4/SS^ 
it  was  held  that  upon  an  indictment  against  a  parish  for  not  r^ 
pairing  a  highway,  the  right  of  repair  may  come  in  question  so  as 
to  entitle  the  parish  to  remove  it  by  certiorari^  though  the  narish 

Slead  not  guilty  s  it  being  stated  in  an  affidavit  filed  by  the  defen- 
ants,  that  on  the  trial  of  the  indictment,  the  question,  whether 
the  parish  were  liable  to  repair,  and  the  right  to  repair,  irodd 
come  in  issue.  It  was  also  held  that  several  persons  were  entitled 
to  costs  under  it  as  prosecutors  of  an  indictment,  removed  bj  cer- 
tiorarif  for  not  repairing  a  highway ;  one,  as  constable  of  tbe 
manor  within  which  the  highway  lay ;  the  others,  as  parties  grieved: 
they  having  used  the  way  for  many  years  in  passing  and  repassii^ 
from  their  homes  to  the  next  market  town,  and  being  obliged,  bj 
reason  of  the  want  of  repair,  to  take  a  more  circuitous  route. 

R.  V.  The  Inhab.  of  Fylingdalesy  7  B.SfC.  438.  Where  araagis- 
trate  presented  a  road  in  the  township  of  P.,  **  upon  the  infonn- 
at  ion  upon  oath  of  A,  B.,  surveyor  of  the  highways  for  the  town- 
ship of  C,  which  is  35  miles  distant  from  the  township  of /*.,"&&: 
held,  in  arrest  of  judgment,  that  this  presentment  was  bad,  for 
that  it  did  not  appear  that  the  information  upon  oath  teas  groen  t^ 
the  presenting  magistratCy  and  the  surveyor  of  the  highways  in  C. 
had  no  authority  under  IS  G.  3.  c«  78.  §  24.  to  give  imbmiatioo li 
to  the  road  in  F. 


Indictment  for  not  repairing  a  common  ancient  HighwsT* 

County  of    1  HyiE  jurors  for  our  lord  the  king  upon  their  <fctk 
■  J       presents  that  from  the  time  inhereofthe  memon/  rf 

man  is  not  to  the  contrary,  there  toas  and  yet  is  a  eomiMi  ^ 
ancient  king's  highway,  leading  from  the  totm  of      ■     ■»  i«  ^ 


;  towards  and  unto  the  market  town  of 
;  used  for  all  the  liege  sMeets  ofmtr 


county  of 
the  county  of 


the  king  and  of  his  predecessors,  with  their  horuSf  coatkeS}  t^^ 
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end  carriages  to  gOy  returuy  pass,  ride^  and  labour  at  their  'mil  and 
fieasurty  and  that  a  certain  part  of  the  same  hinges  common  highway  ^ 
situatCy  lyingt  and  being  in  the  parish  of  ■,  in  the  county  of 

-  aforesaid,  beginning  at  the  jdace  called  ,  and  so 

continued  towards  the  market  town   of  ■  aforesaid^  for  the 

length  of      ■   "Jeety  and  being  of  the  breadth  of  feeiy  on 

the  — ^  day  of  — ,   in  the  «  year  of  the  reign  of 

y  and  continually  afterwards y  until  the  day  of  the  taking  of 
this  infuisitiony  was  and  yet  is  in  great  decay  y  for  the  want  of  due 
reparation  and  amendment  of  the  same  ;  so  that  the  subjects  of  out 
said  lord  the  king  passing  and  travelling  through  the  samcy  with 
their  horsesy  coaches,  cartSy  and  carriagesy  could  noty  during  the 
time  qforesaidy  nor  yet  can  gOy  retumypassy  ridcy  and  labour y  without 
great  danger  •*  to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  lord  the  king  passing  through  that  wayy 
and  against  the  peace  of  our  said  lora  the  kingy  hu  crown  and 
dignity  ;  and  that  the  inhabitants  of  the  said  parish  of  — -.«»  in 
ike  said  county  of  —  the  common  highway  aforesaid  {so  as 
aforesaid  being  in  decay)  ought  to  repair  and  amendy  when  and  so 
often  as  it  shall  be  necessary, 

Ory  that  A.  O.  of  aforesaidy  gentlemany  oughty  by  reason 

of  the  tenure  of  his  lands  andtenementSy  situatCy  lying,  and  being  at 

aforesaidy  in  the  county  qforesaidy  to  repair  and  amenathe 

said  highway  when  and  so  often  as  it  shall  be  necessary. 

Indictment  for  not  repairing  an  ancient  Horse  and  Footway. 

County  of  1  ^THE  jurors  for  our  lord  the  king  upon  their  oath 

J         presenty  that  from  the  time  whereof  the  memory  of 

inan  is  not  to  the  contrary,  there  was,  and  yet  isy  a  certain  common 
and  ancient  highvoayy  leadingfrom  — ,  in  the  county  of  ■, 

'o  ^  in  the  county  of  ffor  aU  the  liege  subjects  of  our 

said  lord  the  king  and  his  predecessorSy  on  horseback  and  on  foot,  to 
go,  returuy  passy  ridcy  labour,  and  drive  their  cattle  at  their  tpi7/» 
and  that  a  certain  part  of  the  same  common  highway  y  situatCy  lying, 
and  being  within  the  parish  of  y  in  the  county  of 

oforeusidy  beginning  at  a  place  called ,  and  so  continued  to* 

^ards  the  said  — —  of  ,  in  the  county  of afore* 

^idy  qfthe  length  of feety  and  the  breaath  of feety 

on  the  ■  day  of  ,  in  the  ■  year  qfthe  reign  of 

' y  and  continually  afterwards  until  the  day  of  taking  this 

ii^quisitiouy  at  the  parish  of qforesaidy  in  the  county  afore* 

said,  toasand  yet  is  very  ruinouSy  miry,  deep,  broken,  and  in  such 
decay  f  for  want  of  due  reparation  and  amendment  of  the  same,  that 
the  liege  subjects  of  our  said  lord  the  king  by  and  through  the  same 
^ayt  toith  their  horses  and  cattle,  could  not,  during  the  time  afore* 
^idy  nor  yet  can  go,  return,  pass,  ride,  and  labour  as  they  ought 


gotngy  returning,  passing,  ridingy  and  labouring,  and  against  the 
peace  of  our  said  lord  the  king;  and  that  the  inhabitants  qfthe 

same  parish  of ,  in  the  county  aforesaid,  the  same  common 

hightoay  so  as  aforesaid  being  in  decay,  ought  to  repair  and  amende 
^^  wl  so  often  as  it  shall  be  necessary. 
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Indictment  for  encroaching  upon  a  Highway  by  building 

thereupon. 


■  1  'T'HE  jurors  for  our  lord  the  king  upon  their  oatk 
to  wit.      J        present^  that  A.  O.  late  of  »  carpenUry  the 

day  of"        ■■  ,  in  the  _^_  year  of  the  reign  of- 


with  force  and  armty  at  — — ,  in  and  upon  a  common  higknayy  a 

a  certain  place^  commonly  called ^  there  leading  firM  ^— 

to  ,  by  a  certain  building  there^  containing  in  length 

foett  and  in  oreadth  foety  by  him  the  said  A.  O.  ereded  aid 

built 9  hath  unlavfolly  and  unjustly  encroachedy  and  doth  yet  encroatk^ 
and  the  building  aforesaid^  so  as  is  aforesaid  erected  and  bitik  h^ 
him  the  said  A.  O^foom  the  aforesaid  —  day  of'  »  m  w 

year  aforesaid  unto  the  day  of  exhibiting  this  information^  at «— ^- 
qforesaidf  in  the  county  aforesaid,  toith force  and  armSf  unlawfidif 
and  unjustly  hath  continued^  and  doth  continue^  by  reason  xshenif 
the  common  hightoay  aforesaid  hath  become  and  is  greatly  straileui, 
so  that  the  liege  subjects  of  the  said  lord  the  king  upon  and  throng 
the  same  common  highway  qforesaidy  with  thetr  horses^  carttt  ad 
carriages^  cannot  go,  pass,  ride,  and  labour  as  they  ought  and  tpert 
wont  to  do,  to  the  great  and  common  nuisance  of  all  the  Uege  vA- 
jects  of  the  said  lord  the  king  in  and  through  the  said  camwum 
highway  going,  passing,  riding,  and  labouring^  and  against  the  peaa 
of  our  satd  lord  the  king.     Trem.  196.  (a) 


Indictment  for  inclosing  the  Highway. 


■  1  ^TflE  jurors  for  our  said  lord  the  king  tqfon  their 

to  wit.  J  oath  present,  that  whereas  from  the  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  the  liege  subjects  ofc^ 
said  lord  the  king  had  and  lavo/ully  used  a  certain  common  highwujf 
at  ,  in  the  said  county,  in  a  certain  place  there  called"     -■ 

leading  foom  the  town  of tiforesaid,  to  the  town  of » 

for  themselves  and  their  goods,  without  any  stoppage  or  hinderwa 
by  any  ditches,  hedges,  or  other  obstacles  whatsoever  ;  neverihditt^ 
one  A.O.  of  (foresaid,  in  the  county  ef  afortsu^ 

yeoman^  on  the day  of ,  in  the year  of  i^ 

reign  of  '        ■  ,  with  force  and  arms  at  .  aforesaid,  w  the 

county  of aforesaid,  in  the  place  aforesaid,  called  -■ 

upon  the  common  highway  aforesaid,  a  certain  ditch  and  qtidt^ 
hedge  did  makcf  and  the  said  ditch  and  quickset  hedge  so  as  t^essid 
made,  doth  vet  continue  and  keep  ;  to  the  great  stoppage  and  hit" 
derance  of  the  liege  subjects  of  our  said  lord  the  king  passing  in  ssi 
through  the  said  common  highway,  and  against  the  peace  of  our  (aid 
lord  the  king* 


(a)  Indictment  for  not  repairing  a  house  standing  on  the  highmj,  niinw* 
and  Uke  to  Adl  down.  See  X</.  Raym.  Entries,  25.  Beg,  t,  Watlh  *^ 
Baym.  856.     I  Salk.  357. 
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Trem.  197. 

Indictment  for  laying  Timber  or  other  Obstructions  in  the 

Highway. 


■  1  n^E  jurors  for  our  lord  the  Icing  upon  their  oath 

to  wit.  J        present^  tMt  A»  O.,  late  of  ■  ■        ■,  in  the  countif 

aforesaid^  yeoman f  on  the  •  day  of ,  in  the  ■ 

year  of  the  reign  of'  •  -,  and  on  divers  other  days  and  iimeSf  as 
wU  before  as  aflermardst  toith  force  and  armSf  at  ,  in  the 

said  county f  in  and  upon  the  king's  common  hightoay  there,  leading 

from unto  the  tomn  of »  divers  great  pieces  of  timber 

put  and  placed,  and  caused  to  be  put  and  placed,  and  the  same  great 
pieces  of  timber  so  as  aforesaid  put  and  placed,  foom  the  aforesaid 

day  of  ,  in  the year  eiforesaid,  until  the  day 

of  exhibiting  this  information  in  and  upon  the  king's  common  hign* 
^y  aforesaid,  to  be,  lie,  and  remain,  hath  permitted,  and  doth  stiU 
permit,  to  the  grievous  and  common  nuisance  of  all  the  lieges  and 
subjects  of  the  said  lord  the  king,  upon  and  through  the  king*s 
common  highway  aforesaid  going,  passing,  riding,  and  travelling, 
and  against  the  peace  of  our  said  lord  the  king,  his  croton  and 
dignity. 

Or,  — —  great  quantity  of  dung  and  other  JUth,  by  reason 
fshereqf  divers  hurtful  and  unvtholesome  smells  Jrom  the  said  dung 
and  other  Jilth  did  then  and  there  arise,  and  thereby  the  air  there 
became,  xoas,  and  is  corrupted  and  vifected      ■       ^ 

Or, cart  loads  of  rubbish  ,  by  reason  xjohereof  the 

md  hightoay  for  the  vohole  time  aforesaid  ujas  straitened  and 
obstructed,  so  that  the  liege  subjects  of  our  said  lord  the  king  could 
not  so  foeely  pass  and  repass  about  their  lawfiU  business,  through 
the  said  common  highway  there,  as  they  ought  and  have  been  accus' 
tomed^    ■      ., 

ladictment  for  stopping  up  a   Watercourse,  whereby  the 

Highway  is  overflowed. 

-)   'jnHE  Jurors  for  our  lord  the  king  upon  their  oath 

to  wit.   j   "*•   present,  that  A-  O.  late  of  the  parish  of  ■,  in 

the  county  aforesaid,  yeoman,  on  the  day  of        ■  , 

in  ths  — year  of  the  reign  of  ■    ,  with  force  and 

firms,  ui  the  parish  aforesaid,  in  the  county  aforesaid,  a  certain 
ancient  xoatercourse  adjoining  to  the  king's  common  hightoay,  within 
the  said  parish,  leading  from  the  town  of  ,  in  the  county 

aforesaid,  towards  and  unto ,  with  gravel  and  other  materials 

unlaiofully  and  injuriously  did  obstruct  and  stop  up  ;  and  the  said 
watercourse,  so  as  aforesaid  obstructed  and  stopped  up  from  the 
said  -  —  day  of  ,  in  the  year  aforesaid,  until  the 

^^y  of  the  talcing  of  this  inquisition  at  the  parish  aforesaid,  in  the 
couniu  aforesaid,  unlawfully  and  injuriously  hatn  continued  and 
^dl  doth  continue,  by  reason  whereof  the  rain  and  waters  that  were 
^nt  and  ought  tojww  and  pass  through  the  said  watercourse  on  the 
same  day  and  year,  and  divers  other  days  and  times  qfierwards, 
^/to«en  that  day  and  the  day  of  the  taking  of  this  inquisition,  did 
overflow  and  remain  in  the  king's  common  highway  aforesaid,  and 
thereby  the  same  xnas  and  yet  is  greatly  hurt  and  foiled}  so  that 
the  liege  subjects  of  our  said  lord  the  king,  through  tne  same  way  with 
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their  horses t  coaches,  cartSy  and  carriages^  then  and  on  ike  saidolhtr 
days  and  times,  could  not  nor  yet  can  go,  return,  pass,  ride,  axd 
labour  as  they  ought  and  tvere  tvont  to  do,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the  ih'ng, 
through  the  same  highway,  going,  returning,  passing,  riding,  and 
labouring,  and  against  the  peace  of  our  said  lard  ikekiMg. 

Certificate  of  two  Justices,  that  an  indicted  Road  is  in  good 

Repair,  {a) 

'  1  HT^f  1^0  of  his  majesty's  justices  qf  the  peace  ofikt 

to  wit.  J  county  of  ,  ading  in  and  for  the  stud  amntji, 

do  hereby  certify  that  tve  have  this  day  xnewed  and  surveyed  a  cerUk 

part  of  a  common  and  ancient  kings  hightoay  leading  [here  describe 

the  road],  indicted  at  the  last assizes  [or,  at  the  last  gourd 

quarter  sessions  of  the  peace"}  for  the  said  county,  and  thatUuwd 
part  of  the  said  hightoay  so  indicted  as  aforesaid^  is  now  in  geU 
and  sufficient  repair,  and  likely  so  to  continue.  Given  under  <m 
hands  and  seals  this  ■  day  qf • 

J.  P.  (L.  &) 
K.  P.  [L  &I 

3.  Il5i:iti8e0,  togo  are  (table  to  ttpaiVy  dttH  of  r^r 

^am  of  enforcing  Slepair^^ 

[9  H.8.  c.  15.— 22  H.  8.  c,  5.— 12G.  2.  c.  29. — 14  G.  2.  cSS.- 

43  G.  8.  c.59 — 52  G.  3.  c.  110.— 55  G.  3.  c.  143 IG.4. 

c.16 7&8G.4.  c.30.] 

General  law  of  By  the  Great  Charter,  9  H.  3.  c.  15^  no  toton  norjreeman  tkd 
making  and  re-  ^^  distrained  to  make  bridges  nor  banks,  but  such  as  ofM  time  sad 
pairing  bridges,  of  right  have  been  accustomed. 

And  none  can  be  compelled  to  make  new  bridges,  where  Derer 
any  were  before,  but  by  act  of  parliament.    2  Inst.  701. 

By  the  common  law,  counties  are  chargeable  with  the  repsird 
public  bridges. 

By  the  common  law,  also,  some  persons  (spiritual  or  temponlt 
corporate  or  not  corporate),  are  bound  to  repair  bridges  by  reiMo 
of  the  tenure  of  their  lands  or  tenements ;  and  some  by  reason  d 
prescription  only. 
IndtTiduals  By  tenure,  in  the  case  of  private  individuals,  by  reasoo  that 

may  be  bound  they  and  those  whose  estate  tney  have  in  the  lands  or  tenefflents, 
by  tenure.  ^.^  bound  in  respect  thereof  to  repair  the  same.    2  Inst.  700. 

Corporate  By  reason  of  prescription,  only  as  against  corporate  bodies.  But 

bodies,  by  pre-  herein  there  is  a  diversity  between  bodies  politic  or  corporate, 
acription  and  spiritual  or  temporal,  and  natural  persons :  for  the  bodies  politic 
«««g«.  Qj.  corporate,  spiritual  or  temporal,  may  be  bound  by  usage  w^ 

prescription  only,  because  they  are  local,  and  have  a  succesaon 
perpetual ;  but  a  natural  person  cannot  be  bound  by  act  of  bii 
ancestor,  without  a  lien,  or  binding,  and  assets.    2  Inst.  700* 

(a)  A  certificate  of  justices,  certifying  that  a  highway,  which  is  the  ^''^^ 
on  indictment,  is  in  a  state  of  repair,  is  admitted,  in  common  practice^  ss  ff  v** 
judication  of  the  state  of  repair,  after  a  plea  of  guilty  pleaded  by  die  psr^ 
JUg  T.  Sir  Jo$eph  Mawftey,  JBoH,  and  othen,  €  71  il.  6da  eSS,  1  FkA  Sr-^ 
ed.  362. 
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And  in  R.  t.  Inkab.  of  Ecdesfield,  H.  58  G.  S.,  IB.SfA.  359.  Law  simikr 
Ld.  Elienbaraugh  C.  J.  said, — '*  As  the  case  of  parishes,  and  high-  to  that  of  high- 
ways withio  them,  is  analogoas  to  that  of  counties  and  bridges,  ^^^ 
the  charge  of  repairing  a  highway  shall  fall  upon  the  parish,  in 
default  of  usage  and  custom  to  charge  the  particular  portion  of 
the  parish  wherein  it  is  situate ;  and  as  a  hundred,  or  parish,  or 
other  known  portion  of  a  county  may  by  usage  and  custom  be 
chargeable  to  the  repair  of  a  bndge  erected  within  it,  so  in  like 
manaer  a  township  or  other  known  portion  of  a  parish  may  by 
usage  and  custom  be  chargeable  to  the  repair  of  the  highways 
within  it.    And  upon  an  attentiTe  perusal  of  the  passages  of  Ld« 
Coii^i  commentary 9  we  think  it  plain,  that  in  drawing  the  dis« 
tioction  between  bodies  politic  and  natural  persons,  the  learned 
writer  speaks  of  individual  persons,  and  not  or  an  aggregate  of  the 
inhabitants  of  parishes  or  other  places." 

R.  V.  The  Inhab.  of  the  West  Riding  of  Yorkshire,  T.  2  G.  4-.,  In  a  plea  by 
iB,SfA.  623.     Indictment  in  the  usual  form  against  the  defend-  ^  inhabitanta 
ants,  for  the  non«repair  of  300  feet  of  the  highway  next  adjoining  jj/  Se  "i^- 
the  south  end  of  Leeds  bridge,  in  the  West  Riding  of  the  county  utanuof  a  par- 
of  York.    The  plea  admitted,  that,  as  to  seventy-five  feet  next  tacular  town- 
adjoining  the  south  end  of  the  said  bridge,  the  innabitants  of  the  ship  have  im- 
West  Riding  were  liable  to  repair  the  same ;  but  stated,  as  to  the  memorially 
residue  of  the  said  highway,  that  the  bridge  was  an  ancient  bridge,  J^^**^  ^Um 
situate  from  time  immemorial  within  the  township  of  Leeds,  in  the  ei^^Y county 
taid  riding,  and  that  the  said  residue  of  the  said  highway,  from  bridge  situate 
time  immemorial,  had  also  been  situate  in  the  said  township,  and  within  the^ 
Tom  time  immemorial  had  been  repaired  by  the  inhabitants  of  the  township,  it  is 
ovnship  of  Leeds-    Demurrer  and  joinder.     Afler  argument,  ^^I!^**J^ 
4bboli  C.  J.  said,  the  uniform  course  of  pleading  is  to  state  the  consideradon 
)rescription,  as  in  the  present  case.    The  case  of  R,  v.  St,  Giles,  for  such  pre- 
Ikmbridge  is  quite  distinguishable  on  the  grounds  stated  in  the  scription. 
ud^ent  of  the  court  m  R,  v.  Ecciesfieid,   I  B,  Sf  A.  359.  (a) 
flere  the  highway  is  situate  within  the  township  of  Leeds*     The 
)bject  of  the  form  of  the  plea  in  R,  v.  Ecciesfieid,  probably  was  to 
illow  greater  latitude  to  the  evidence  in  support  of  it,  and  also 
because  possibly  the  road  indicted  in  that  case  was  not  an  imme- 
Qorial  highway.   Here  it  is  the  ordinary  case  of  a  township,  liable 
0  repair  a  part  of  a  bridge  situate  within  it,  of  which  there  arc 
oany  instances  in  the  books.  There  must,  therefore,  be  judgment 
or  the  defendants.     See  R.  v.  Inhab,  of  the  West  Riding,  7  East, 
188. 

R*  V.  The  Inhab.  of  Machynlleth  and  Pennegoes,   T.  4-  G.  4«.,   An  indictment 

'B,8^C.  166.     Writ  of  error  upon  a  judgment  of  the  court  of  ■•^  that  an 

luarter  sessions  for  the  county  of  Montgomery,  upon  an  indict-  fP*^®"*  **™?«» 
-.  /•  ^  •  •  u  -J  L*  L*  L     "^  J   ^L  ..  ..  •     Situate  Within 

[lent  for  not  repairmg  a  bridge ;  which  charged,  that  a  certam  ^^  parishes  of 

ncient  bridge  oyer  the  riyer  Difias,  commonly  called  Pontfelin*  MachynBeth 

^rrig  bridge,  and  situate  within  the  parishes  of  Machytdleih  and  and  Pefmegotsp 

^ennegoest  in  the  said  county  of  Montgomery,  on  the  king's  high-  '•'*«  P"t  of 

•ay  there,  the  same  beinir  irom  the  time  whereof  the  memory  of  r?^'!  ^.f  ***** 
,  V  .         Z  *     -L  *  1  •-.   »    u-   L  J  /•        11   the  inhabitants 

)an  18  not  to  the  contrary,  a  common  kmg  s  highway  used  for  all  ^  n,,  ^^  p^ 

be  king's  subjects,  with  their  horses,   coaches,  carts,  and  car-  rishofPenne- 

iages,  to  go,  return,  and  pass  at  their  will  and  pleasure,  on,  &c.,  goes  and  town 

ncl  for  the  space  of  two  years  thence  next  following,  was  very  ^  Mschynlleth 

albresatd  nom 

~^        '  ■     time  immeino- 

(a)  Jntt,  p.  592. 
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RexT.  Machyn*  ruinous,  Sec.  for  want  of  due  reparation  thereof,  so  that  the  iub« 
Ueth  and  Pen-  jects  of  the  king,  with  their  horses,  &c,  could  not  pass  as  thej 
negoet.  ought,  and  were  wont  to  do.     The  indictment  then  stated,  that 

■  the  inhabitants  of  the  said  parish  of  Pennegoes^  and  the  inhabitaoU 

"*^» J^y  '^**^"  ®^  ^^^  ®*'^  ^^^^  ^^  Machynlleth  aforesaid^  in  the  said  coantj  of 
of  wrttan"  wicU  Montgomery^  from  the  time  whereof,  &c.  and  by  reaaoD  of  the 
in  the  said  tenure  of  their  lands  and  tenements  in  the  said  parish  of  Pennt" 

parish  of  Pen-  goes  and  toxon  of  Machynlleth^  have  repaired,  &c.  the  said  bridge, 
negoes  and  &c.  It  was  then  alleged  upon  the  record,  that  A*  B.  of  the  said 
to^j;  of  Mac-  parish  of  Pennegoes,  and  C.  D.  of  the  said  town  of  MachpM, 
^^"^t^^r  ^^^  ®^  ^^^  inhabitants  of  the  said  parish  of  Pennegoes  and  the 
bridges:  Held,  town  of  Machynlleth^  came  into  court  and  pleaded  not  guiltj. 
upon  error,  The  trial  of  the  indictment  was  then  stated,  and  that  defendioti 
that  the  indict-  were  found  guilty ;  and  that  it  was  adjudged  that  the  said  b> 
ment  was  bad,  habitants  in  the  indictment  specified  should  pay  a  fine  of  M 
because  ucu^^  j*^^  following  errors  were  assigned :  first,  that  the  inhabitanu  of 
^e  bridge  was  ^he  parish  of  Pennegoes^  and  the  inhabitants  of  the  town  of  Ma- 
situate  within  chynllethf  were  stated  to  be  jointly  liable  to  the  repair  of  the 
the  town,  and  bridge ;  and,  secondly,  that  it  was  not  stated  in  the  indicuoeat 
therefore  that  j^at  any  part  of  the  bridge  was  within  the  town,  or  that  the 
S^thft^lT**  inhabitants  of  the  parish  of  Pennegoes,  and  the  inhabitanU  of  the 
were  not  liable,  town  of  Machynlleth,  were  a  body  corporate.  The  case  was  dot 
unless  a  special  argued  by  Sir  W»  Owen  in  support  of  the  errors  assigned,  aod 
consideration  Campbell  in  Support  of  the  indictment.  ^  Bayley  J.  The  objectioo  , 
were  sliewn ;  ^q  |his  indictment  is  fatal.  The  bridge  is  described  as  sitoate 
"^^^^  within  the  parishes  of  Machynlleth  and  Pennegoes.  But  the 
consideration  parishes  are  not  alleged  to  be  within  the  town.  And  unless  the 
was  shewn,  in-  bridge  be  situate  within  the  town,  the  inhabitants  of  the  ton 
asmuch  as  the  would  not  be  liable  unless  a  special  consideration  be  shewn,  hd  . 
inhabitants  here  they  cannot  in  their  character  of  inhabitants  be  liaWc  bf  * 
Und  aSd*A«l  reason  of  the  tenure  of  lands.  For  they  cannot  as  sach  hdd  5 
fore  could  not  Isoids.'-^  Holroyd  J.  It  is  quite  clear  that  the  judgment  caawt 
be  liable  bj  be  Supported.  The  word  town  cannot  be  rejectedi  and  if  it  could,  I 
reason  bj  law.    it  would  not  then  appear  upon  the  record  that  any  person  cane  to 

defend  for  the  parish  of  Machynlleth* — Best  J.  The  case  of  the 
King  V.  The  Inh.  of  St.  GUesy  Cambridge,  SM.SfS.  260,  is  & 
authority  to  shew  that  the  inhabitants  of  a  township  cannot  b^ 
liable  for  the  repair  of  a  road  situate  out  of  the  township,  uales 
a  consideration  for  such  repair  be  shewn.  Here  that  is  attempteii 
to  be  shewn,  by  alleging  that  the  inhabitants  of  the  parish  and  die 
town  were  liable  by  reason  of  the  tenure  of  certain  lands ;  but, » 
inhabitants,  they  could  not  hold  lands,  and  it  is  not  shewn  tiA 
they  are  incorporated.  The  consideration,  therefore,  fails,  aod  it 
not  being  shewn  that  the  bridge  was  within  the  town,  the  oonuaw 
law  liability  does  not  attach,  and  therefore  the  judgment  casoot 
be  supported.  Judgment  reversed. 
Immemorial  The  parish  of  Hendon  was  indicted  for  the  non-repair  of  s 

usage  is  suffi-  public  bridge  situate  in  the  said  parish,  charging  that  the  inbabH- 
cient  to  cha^e    ^^jg  ^f  ^y^^  g^id  parish  have  from  time  whereof,  &c.  repaired  and 

re^'air^bridire  ^^cn^®*^'  Afler  conviction,  a  motion  was  made  in  arrest  of  jtafe- 
rep  ge.  ^^^^^^  ^^  ^1^^  ground  that  some  consideration  ought  to  have  bees 

shewn;  the  court,   however,  held,   that  immemorial  itfsge  «*^ 

sufficient  to  charge  a  parish  with  the  repair  of  a  bridge,  and 

refused  the  rule.     R.  v.  Inhah.  of  Hendon^  4f  B.Sf  AdGSS. 

So  a  hundred  or       And  the  same  law  prevails  with  respect  to  a  hundred  and  to  i 

a  corporaUon.     corporation.    R.  V.  Oswestry^  5  M.  ^  S.,  361.,  and  see  13  Rep^SS* 
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If  a  man  make  a  bridge  for  the  common  eood  of  all  the  subjects  Bridge  built  bj 
be  is  not  bound  to  repair  it ;  for  no  particular  man  is  bound  to  *  pHvate  po-- 
reparation  of  bridges  by  the  common  law,  but  by  tenure  or  pre-  ][/tl' J^j^"i 
icription.    2/JM/.701.  by  the  public 

And  if  "none  are  bounden  by  tenure  or  prescription  at  common  ^],_  ||,^ 
aw,  then  the  whole  county  or  franchise  shall  repair  it.    16.  county  shall 

The  authorities  on  this  subject  were  all  considered  in  R.  v.  West  repair. 
Riding  of  Yorkshire^  5  Burr.  2594.  2  Bla.  R.  685.,  in  the  case  of  The  eountj  is 
^luiburne  bridge,  where  to  an  indictment  against  the  riding  for  bound  to  repair 
be  non-repair,  the  plea  stated,  that  there  was  an  ancient  foot-  *  ^^^  bridg^ 
ridge  over  the  stream,  which  the  township  of  Glushume^  who  **"*''  ^^  *  P'?" 
ma  bound  to  repair  it,  took  down,  and  in  lieu  thereof  erected  u^^'^lic 
be  carriage-bridge  in  question  ;  and  had  repaired  the  new  bridge  utiiitj. 
ince  its  erection ;  that  the  new  bridge  was  of  public  utility,  and 
sed  constantly,  till  carried  away  by  a  flood;  that  the  ancient 
)ot.bridge  stood  sixty  yards  below  the  new  bridge,  in  the  same 
igbvay :  And  all  the  court  held  the  riding  liable  to  the  repair, 
D  the  general  principle,  that  if  a  private  person  build  a  bridge 
hich  afterwards  becomes  a  public  convenience,  the  county  is 
ound  to  repair  it. 

Tlie  public  benefit  is  the  grand  criterion.  If  a  man  wantonly 
rects  an  useless,  or  a  mere  ornamental  bridge,  neither  he  nor  the 
ublic  are  bound  to  sustain  it.  And  if  it  is  principally  for  his  own 
enefit,  and  only  collaterally  of  benefit  to  others,  the  public  have 
otbing  to  do  with  it.  But  where  it  is  of  public  utility,  the  public, 
hich  reaps  the  benefit,  ought  to  sustain  the  burden  of  repairing 
•  Else  it  would  be  a  great  discouragement  to  public-spirited 
ersons  to  erect  a  beneficial  bridge,  provided  they  must  either 
.'pair  it  themselves,  or  it  must  run  to  ruin.     S.  C. 

^  /?.  T.  West  Riding  of  Yorkshire,  2  East,  342.      (The  case  of  Bridge  built 
*ace  Gate  Bridge.)    The  defendants  were  indicted  for  non-repair  JZj^ees'under 
^a  public  bridge,  and  the  indictment  stated  the  bridge  to  be  Mrtofpar- 
tuate  upon  a  rivulet  in  a  public  highway.  The  defendants  pleaded  Uament. 
lat,  after  the  making  of  a  certain  turnpike  act,  the  said  bridge  County  liable 
as  first  made  by  the  order  of  certain  trustees  in  that  act  named,  to  repair,  if 
>  pursuance  of  the  directions,  and  for  the  purposes  in  that  same  useful  to  the    ' 
ct  contained  and  named,  upon  the  said  road  in  the  said  act  men-  puhlic. 
oned ;  and  that  no  bridge  had  ever  been  there  before  that  time 
reeled. — To  this  plea  there  was  a  demurrer.     The  question  was 
■"gued  at  much  length  before  the  court  of  K.  B.,  and  the  judg- 
jent  of  that   court  was  also  very  full  and  able. — Per  Lord 
Menborougk  C.  J.  "  By  the  common  law,  counties  are  chargeable 
ith  the  repair  of  public  bridges ;  unless  it  be  shewn  as  the  statute 
i  H,  8.  c.  5.  (which  was  founded  on  the  common  law,  and  of 
bich  hereafter),   says,   'what  persons,   lands,   tenements,  and 
odies  politic,  ought  to  make  and  repair  such  bridges.'     In  the 
bsence  of  such  proof,  that  burthen  is,  by  the  operation  of  the 
ommon  law,  thrown  on  the  inhq,bitants  of  the  county  in  which 
^e  bridge  lies.    But  in  order  to  effect  this,  it  is  not  enough  that 
new  bridge  shall  be  built  in  a  highway  used  by  the  public;  it 
lust  also  be  useful  to  the  public.     I  do  not  lay  stress  on  the  idea 
t  the  public  having  adopted  the  bridge  by  passengers  going  over 
^  because,  if  it  occupy  the  highway,  they  cannot  help  using  it ;  I 
nly  rely  on  the  using  of  it,  so  far  as  to  shew  that  it  does  not 
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appear  to  hare  been  treated  as  a  nuUaooe,  but  to  hive  been 
acquiesced  in  by  the  public.    If,  however,  it  be  built  in  t  sligbt 
or  incommodious  manner,  no  person  can  at  his  choice  iinpoie  mk 
a  burthen  on  the  county,  and  it  may  be  treated  altogether  m  t 
nuisance,  and  indicted  as  such.    But  if  the  public  lie  bj  widioot 
objection,  and  make  use  of  it  for  some  time,  it  is  eriMoe  thit 
they  adopt  the  act,  and  the  bridge  becoming  of  public  benefit,  tbe 
burthen  of  repair  ought  properly  to  fall  upon  the  pablic   Nov 
that  this  bridge  is  for  the  common  good  u  proved  by  the  use  nf 
it  by  all  the  king's  subjects  passing  that  way.  by  its  not  hsvii^ 
been  treated  as  a  nuisance,  but  acquiesced  in.  Then,  after  hsTia; 
enjoyed  the  benefit  of  it,  shall  the  public  object  to  it,  when  ihcf 
begin  to  feel  the  burthen  of  repair?" — The  rule  laid  down  bj 
Aston  J.  in  the  Glusbume  bridge  case  seems  to  be  the  tnie  one, 
that  **  if  a  man  build  a  bridge,  and  it  becomes  tuefiU  to  the  couatj 
in  general,  the  county  shall  repair  it."     And  as  to  the  sdontaot  cif 
it  by  the  public,  there  is  good  sense  in  not  relying  on  that,  ex- 
cept  at  evidence  of  its  being  a  public  bridge,  and  of  utilitj  to  ik 
public— P^r  Grose  J.   It  being  stated  in  the  plea  that  the  bndp 
was  erected  by  the  trustees  of  a  turnpike  road,  under  a  piUic 
act  of  parliament,  I  cannot  suppose  that  it  was  not  a  public  bridge 
built  for  the  benefit  of  the  public,  and  of  public  utility;  andnic 
merely  for  ornament,  or  for  private  benefit.   If  it  were  iheirD  tint 
a  bridge  had  been  built  at  first,  in  a  slight  and  imperfect  manoer, . 
for  the  purpose  of  throwing  the  expense  immediately  oo  tk  : 
county,  1  should  think  that  it  was  a  public  nuisance,  and  indict- , 
Me.'-^ Lawrence  J.  agreed,  and  said, ^  The  principle  tobeet^i 
lected  from  the  Glusbume  bridge  case  is,  that  if  the  bridge  be  tf  i 
public  utilitv,  the  county  who  derive  advantage  from  it  nnistivp-  j 
port  it ;  and  said,  that  as  the  bridse  was  erected  by  trmteei  «^i  | 
turnpike  road,  under  an  act  of  parliament,  they  could  not  svppf*  i 
it  was  erected  for  other  purposes  than  the  public  utility. 

In  the  same  case  of  Pace  Gate  Bridge,  upon  the  particuisr  q«f; 
tion  of  the  liability  of  the  trustees  of  toe  road,  Lord  Elieden^ 
C.J.  said, — As  to  the  objection,  that  it  ought  to  be  repaired^ 
the  commissioners  of  tlie  turnpike  by  whom  it  was  erected,  b^ 
who  have  authority  to  raise  tolls  for  the  purposes  of  the  act,  lev- 
not  find  any  authority  for  them  to  erect  bndges  under  thiiK<> 
however,  I  will  suppose  they  were  authorised  to  erect  the  bnif*- 
yet  no  fund  having  been  specially  provided  by  thelegidslarc^ 
the  repair  of  it,  the  burthen  must  necessarily  fall  where  the  osa- 
mon  law  has  placed  it,  vix^  on  the  riding.  I  am  aware  oi  ^ 
extent  of  this  opinion,  and  if  the  trustees  under  similar  acti  t^ 
this  burthen  senerally  on  the  counties,  it  may  be  neceatfj  ^ 
make  special  legislative  provision  in  future.  —  Per  Lewretct*- 
As  to  the  objection  that  tne  trustees  are  empowered  to  takct^^- 
that  is,  supposing  that  they  are  to  derive  some  private  >^**^ 
from  the  tolls,  wnioh  is  not  the  case ;  whatever  tolls  sre  ni^ 
must  be  laid  out  on  the  maintenance  of  the  roads.  It  nig^  ^ 
well  be  contended,  that  if  a  parish  were  to  build  a  new  bfidgf  ^ 
a  road  within  their  limits,  they  would  be  bound  to  keq>  ^^ 
repair  afterwards,  and  that  the  county  would  not  be  liable,  tf  i^l^ 
the  trustees  are  in  this  case,  because  the  bridge  is  bailt  in  tbe 
turnpike  road ;  in  truth,  the  trustees  are  merely  substituted  in  u^ 
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of  the  parish  ;  — and  Le  Blanc  J.  observed,  that  the  circumstance 
of  the  bridge  being  built  by  trustees  under  an  act  of  parliament, 
to  which  the  defendants  must  be  considered  as  parties  and  as- 
seating,  and  by  those  to  whom  the  legislature  delegated  the  trust 
of  detennining  whether  it  were  proper  to  build  the  bridge,  made 
the  case  stronger  against  the  defendants  than  where  an  individual 
bid  in  the  first  instance  exercised  his  own  discretion. 

Rex  V.  InkahUanU  of  Oxfordshire^  4f  B.  Sf  C,  194.     Indictment  Though  cer- 
igainst  a  county  for  not  repairing  a  bridge  in  a  public  highway,  tain  tolls  are 
Plea,  that  by  a  certain  act  of  parliament  for  amending  this  road,  ^'^^  applic- 
:ertaiD  trustees  were  directed  to  lay  out  the  tolls  thereby  granted  ***!*  ^*^^^ 
n  repairing  the  roads,  and  were  empowered  to  make  and  repair  Jwinty  is  pri- 
iridget ;  that  the  bridge  in  question  was  erected  by  the  trustees  manly  liable, 
loder  and  by  virtue  of  that  act,  and  that  the  trustees  were  liable, 
ind  ought  to  repair.  —  Replication,  that  the  trustees  were  not 
isble  to  repair.    Held,  that  the  bridge,  being  built  for  public 
Kirposes  in  a  public  highway,  the  common  law  liability  to  repair 
ttached  upon  the  inhabitants  of  the  county  as  soon  as  it  was 
uilt ;  and  that  the  plea  was  clearly  insuflBcient  to  exonerate  them, 
s  it  did  not  aver  that  the  trustees  had  funds  adequate  to  the  re- 
air  of  the  bridge*  —  Semble^  that  if  that  fact  had  been  averred 
od  proved,  still  the  county  would  have  been  primarily  liablct  and 
lust  have  taken  their  remedy  against  the  trustees. 

Rex  V.  Inhab.  of  the  County  of  Kent,  IS  East,  220.    The  com-  Repair  of 
any  of  proprietors  of  the  navigation  of  the  river  Mednay,  under  bridge  erected 
le  authority  of  an  act  of  parliament  (16  &  17  C.  2.),  deepened  a  where  a  ford 
articular  spot  in  the  bed  oi  the  river  Medway,  which  spot  had  ?'***^J5*1 
efore  that  time  been  fordable  by  foot  passengers,  but  afterwards,  p^%^  of' 
I  consequence  of  such  deepening,  became  impassable  for  foot,  and  lUTigation ; 
most  for  horses.    Upon  threat  of  an  indictment  for  the  destruc-  county  not' 
on  of  the  highway  across  the  ford,  the  company,  in  1767»  built  a  liable.  , 
ridge,  and  repaired  it,  till  its  destruction  by  a  flood.    The  same 
;t  which  empowered  them  to  cleanse,  scour,  dig,  widen,  and  make 
ivigabU  the  said  river,  also  empowered  them  to  amend  or  alter 
ick  bridges  or  highvoays  as  might  hinder  the  said  passages  or  navi' 
itioH,  (leaving  them  or  others  as  convenient  in  their  room.)-— 
nd  per  Lord  EUenborough  C.  J.     The  power  given  to  the  com- 
iny  to  take  or  alter  the  old  highway  was  upon  condition  of  leaving 
lother  passage  as  convenient  in  its  room :  and  if  they  do  not 
?rform  the  condition,  they  are  not  entitled  to  do  the  act :  it  is  a 
>ntinuing  condition,  and  when  the  company  thought  proper  for 
leir  own  benefit  to  alter  the  highway  in  the  bed  of  the  river,  so 
lat  the  public  could  no  longer  have  the  same  benefit  of  the  ford, 
ley  were  bound  to  give  another  passage  over  the  bridge,  and  to 
lep  it  for  the  public.     The  other  judges  agreed. 

Rex  V.  Inhab.  of  the  County  of  Kent,  2  M.  Sf  S.  513.    Where   Ford  deepened 
person  about  45  years  back  erected  a  mill  and  dam  thereto  for  and  bridge 
s  own  profit,  per  quod  he  deepened  the  water  of  a  ford,  through  ^".''^  ^^  ^ 
hich  there  was  a  public  highway,  but  the  passage  through  which  P"**^  penwn. 
a«,  before  the  deepening,  very  inconvenient  at  times  to  the  publict 
\d  the  miller  afterwards  built  a  bridge  over  it,  which  the  public 
id  ever  since  used ;  the  court  of  K.  B.  held  that  the  county  and 
)t  the  miller  was  chargeable  with  the  reparation. 

Rex  V.  West  Riding  of  Yorkshire,  2  East,  353.  (n.)  Defendants   Hor«e  bridge 
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enlarged  to  car-  were  indicted  for  not  repairing  a  public  carriage  bridge :  Plea,  thit 
riage  bridge ;  certain  townships  had  immemoriallu  repaired.  Issue  taken  thereon. 
Uforf con-**'**  The  facts  were,  that  there  had  been  immemoriallj  ttjboi  bridge 
tinura  liable  ^*^^  1745,  when  the  townships  enlarged  it  to  a  horse  bridge,  and 
pro  ratd^  afterwards  to  a  carriage  bridge,  at  their  own  expense.    That  tbe 

riding  had  never  repaired  it.     It  was  held,  that  this  evidence  did 

not  maintain  the  defendants'  plea  ;  and  further,  that  where  a  partj 

is  bound  to  repair  a  foot  bridge,  he  shall  not  discharge  himself  b^ 

turning  it  into  a  horse  or  carriage  bridge,  but  shall  still  repair  it 

as  a  foot  bridge,  i.  e.  pro  raid. 

Foot,  horse,  AH  public  bridges  are  primdjacie  repairable  by  the  inhabiunts 

**'-5""*^  of  the  county,  without  distinction   of  foot,   horse,  or  carriage 

bridges.  bridges,  unless  they  can  shew  that  others  are  bound  to  repair 

particular  bridges. 
Howe  and  foot       The  King  v.  The  Inhah.  of  the  County  of  Salop,  13  East,  95. 
^"**w»i*^h***^  "^'^  ^^  ^  presentment  by  a  justice  of  peace  upon  his  own  TJew, 
tbe^unty  a^  a    ^^^^  ^'"®°'  **™®  immemorial  there  was  ana  yet  is  a  certain  conmiofl 
carriage  bridge,  bridge  called  Pilson  Bridge,  over  a  brook  or  river  called  Sl^^ 

Meese,  used  for  all  the  liege  subjects,  &c.  xioiih  their  horses  aid  or 
oat  to  pass,  &c.  situate  in  the  townships  of  Pilson  and  Cheta^ 
in  the  parish  of  Chettoynd,  in  the  county  of  Salop,  in  the  kicf*? 
common  highway  there,  leading  from  the  market  town  of  Maria 
Drayton,  in  the  said  county,  towards  and  unto  the  market  towa  of 
Newport,  in  the  county  aforesaid ;  and  that  the  bridge  aforesaid, 
situated,  &c»  on  the  ISth  of  September,  49  O.3.  and  continuaHT 
afterwards,  until  the  present  day,  was  and  yet  is  ruinous  for  wut 
of  due  repair,  &c.  against  the  peace,  &c.  To  this  two  of  tbe  is- 
habitants  of  the  county  appeared,  and  pleaded  for  themselves  acd 
the  rest  of  the  inhabitants  of  the  county  (except  the  inhabitants  ei 
the  said  townships  of  Pilson  and  Chetvoynd),  that  the  inbabitaBb 
of  the  said  townships,  independent  of  the  other  inhabitants  of  the 
said  county,  from  time  immemorial  have  been  used  and  accoi- 
,  tomed  and  of  right  ought  to  repair  the  said  bridge  as  o(\en  as  oc- 

casion required,  and  that  the  said  bridge  is  and  from  time  inaae- 
morial  hath  been  used  for  the  king's  subjects  mith  their  horses  c^ 
on  foot  only  to  pass,  &c.,  and  that  the  same  hath  not  been  asedfv 
the  king's  subjects  with  their  carriages,  &c.  to  pass,  Ac. ;  and  thsc 
the  same  bridge  hath  from  time  immemorial  been  situate  in  tk 
townships  of  Pilson  and  Chettoynd,  and  that  by  reason  of  tbe  pre- 
mises, the  inhabitants  of  those  townships,  independently  of  tk 
rest  of  the  inhabitants  of  the  said  county,  during  all  the  time  n 
the  said  presentment  mentioned,  ought  to  have  repaired  and  stiE 
of  right  ought  to  repair  the  said  bridge,  and  traversed  that  the  ip- 
habitants  of  the  county  were  bound  to  repair  it.  Tbe  presentraent 
was  tried  at  the  sessions  by  a  jury,  who  found  the  defendaiits 
guilty,  subject  to  the  opinion  of  the  court  of  K.  B,  on  tkeJhUa^ftK^ 

CASE  :  — 

The  bridge  comprised  in  the  above  presentment  is  s  horse 
bridge,  and  not  wide  enough  for  a  cart  or  other  carriage  to  psss 
over  it.  The  bridge  is  situate  on  one  side  of  the  public  highw«}\ 
the  road  for  carriages  being  through  the  ford  in  tbe  brook  (tr  rhet 
on  the  other  side  of  the  said  highway.  The  bridge  is  sitoste  pan 
in  the  township  of  Chetvoynd,  in  the  parish  of  ChetrnfA  in  the 
county  of  Salop,  and  the  other  part  in  the  township  ox  PH*^^  "* 


} 
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the  said  parish  of  Chetvsynd^  over  the  water  which  divides  those   ^  ▼•  fialop-  " 
townships,  which  townships  have  immemorial ]y  repaired  their  re- 
spective highways.     No  proof  of  any  repairs  having  been  ever 
done  to  the  bridge  at  the  expense  of  the  defendants,  the  inhabit- 
ants of  the  county  of  Salop^  or  any  one  else,  was  produced.     The 
bridge  is  of  public  utility,  and  the  question,  therefore,  was.  Whe- 
ther the  inhabitants  of  the  said  county  were  liable  prima  Jacie  to 
repair  this  horse  and  foot  bridge,  the  same  as  if  itVere  a  carriage 
bridge?    When  this  case  was  called  on  in  the  crown  paper,  Lord 
Elienborough  C.J.  said, — There  is  no  doubt  that  a  publicybo/woy 
or  bridletoay  is  a  highway  (  Vide  Allen  v.  Ormondy  8  Easty  4>-) :  it  is  Foot  or  bridle 
a  highway  for  foot  passengers  or  for  horse  passengers,  &c.,  and  wajr  is  a  high- 
tfae  parish  is  bound  to  repair  it  till  they  can  throw  the  onus  upon  ^^J 
others.    So  all  public  bridges  are  primdjhcie  repairable  by  the 
inhabitants  of  the  county,  without  distinction  of  foot,  horse^  or 
carriage  bridges,  unless  they  can  shew  that  others  are  bound  to 
repair  particular  bridges.     [_Rex  v.  Inh.  of  W*  Riding  of  York-' 
kircy  5  Burr.  2594*.  (antCf  p.  609.)  was  the  case  of  an  ancient  foot 
bridge  repaired  by  the  inhabitants  of  the  township  of  Glusbumct 
rhicJi  bridge  was  taken  down,  and  in  lieu  of  it,  60  yards  above, 
n  the  stream  in  the  same  highway,  was  built  a  carriage  bridge, 
fith  the  repairs    of  which   the   county  was  fixed.     And  viile 
^  V.  the  Inhah.  of  the  Went  Riding  of  Yorkshire,  2  East^  34'2-, 
ind  Rex  v.  the  Inkab.  ofBucks^  12  Ecutf  192.»  upon  the  construc- 
ion  of  the  statute  of  bridges,  22  H»  8.  c.  5.,  which  statute  mentions 
ridges  generally,  without  distinguishing  between   the   diiferent 
inds  of  bridges ;  and  Lord  Coke  observes,  (2  Inst.  701.)  that  *'  the 
ndictroent  upon  this  statute  saith,  quod  pons  publicus  et  com- 
im\%  situs  in  ali^  regia  via  super  Jlumen  seu  cursum  aquipf  Sec,'} 
(ut  it  is  quite  a  new  thing,  that  a  case  should  be  reserved  upon  i^q  case  can  ba 
lie  trial  of  an  indictment  by  a  jury  at  the  sessions.     It  is  a  very  re§enred  on  the 
reat  irregularity,  and  ought  to  be  noticed,  in  order  to  prevent  the  trial  of  an  in- 
epetition  of  it.     We  shall  take  no  notice  of  the  case  reserved.  d»c*™«n'  **  the 
lie  indictment  is  well  removed  by  the  certiorari^  but  we  shall  ■^•"^"■^ 
ike  no  notice  of  the  case ;  we  shall  leave  the  matter  as  it  is,  and 
renounce  no  judgment  upon  it. 

To  an  indictment  for  not  repairing  a  public  foot  bridge,  called  County  liable 
hx» foot-bridge y  the  county  pleaded  that  it  was  part  of  a  public  to  the  repair 
irriage  bridge,  which  one  G.  P.,  ratione  tenurce  of  certain  lands,  °^ »  "«"  ^<»* 
as  bound  to  repair.—  Replication  admitted  the  liability  of  G.  P.     "^li^^^ 
>  repair  the  carriage  bridge,  but  denied  that  the  foot  bridge  was  ^^qi  bridge  ' 
arcel  of  the  said  bridge  which  G.  P.  ought  to  repair  in  manner  which  was 
id  form,  &c.    On  issue  thereon  and  trial,  a  case  was  stated,  by  liable  to  be  re- 
hich  it  appeared  that  the  carriage  bridge  was  built  across  the  river  Pf*.*^  ^y  *"" 
H)n  after  theyear  1 100,  with  the  repair  of  which  certain  abbey  lands  *?^^'J"Jf '^ 
ere  charged,  of  a  part  of  which  lands  G.  P.  was  the  holder.  *^^^  »^^^ 
hat,  in  1736,  the  trustees  under  a  road  act,  with  the  consent  of 
le  proprietors  of  the  abbey  lands,  added  the  foot  bridge  in  ques- 
on  to  the  carriage  bridge,  placing  it  on  the  outside  of  the  parapet 
all  of  the  old  bridge,  which  foot  bridge  has  proved  of  great  use 
id  accommodation  to  the  public*   The  court  held  that  G.  P.  was 
H  bound  to  repair  the  foot  bridge,  on  the  principle  that  a  party 
larged  with  the  repair  of  a  bridge  cannot  be  called  upon  to 
iden  it ;  and  consequently  that  the  owners  of  the  abbey  landi 
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enlarged  to  car-  were  indicted  for  not  repairing  a  public  carriage  bridge :  Flea,thA 
riage  bridge ;      certain  townships  had  immemorially  repaired.   Issue  taken  thereon. 

wS^n!.  *^®  ^^^^  ^®'®'  *^*^  ***®""^  ^^^  ^^®"  immemorially  a/oo*  bridge 
tinuet  liable  ^^^^  1745,  when  the  townships  enlarged  it  to  a  horte  bridge,  aoc 
pro  raid^  afterwards  to  a  carriage  bridge,  at  their  own  expense.    That  tk 

riding  had  never  repaired  it.    It  was  held,  that  this  evidence  & 

not  maintain  the  defendants'  plea  ;  and  further,  that  where  a  part 

is  bound  to  repair  a  foot  bridge,  he  shall  not  discharge  himseirb 

turning  it  into  a  horse  or  carriage  bridge,  but  shall  still  repair 

as  a  foot  bridge,  i.  e.  pro  ratd. 

Foot,  horse.  All  public  bridges  are  primdjacie  repairable  by  the  inhabitas 

or  wriage  ^f  tjjg  county,  without  distiqction   or  foot,  horse,  or  carri^ 

bridges.  bridges,  unless  they  can  shew  that  others  are  bound  to  repl 

particular  bridges. 
Hofse  and  foot        The  King  v.  The  Inhah.  of  the  County  of  Salop,  IS  Eatt,  i 
^"**?fl^y^'y  This  was  a  presentment  by  a  justice  of  peace  upon  his  own  vie 
tbe^otto^  M  a    *^*^  ^^^^  *^"^®  immemorial  there  was  ana  yet  is  a  certain  comrf 
carriage  bridge,  bridge  called  Pilson  Bridge^  over  a  brook  or  river  called  SJd 

MeesCf  used  for  all  the  liege  subjects,  &c.  tviih  their  horses  anf 
oot  to  pass,  &c,  situate  in  the  townships  of  PiUon  and  Chdwji 
in  the  parish  of  Chetxoynd,  in  the  county  of  Salop,  in  the  kS 
common  highway  there,  leading  from  the  market  town  of  Mm 
Drayton,  in  the  said  county,  towards  and  unto  the  market  town 
Netoport,  in  the  county  aforesaid ;  and  that  the  bridge  a^rew 
situated,  &c.  on  the  ISth  of  September,  49  G.3.  and  contimfll 
afterwards,  until  the  present  day,  was  and  yet  is  ruinous  for  wi 
of  due  repair,  &c.  against  the  peace,  Ac,    To  this  two  of  the  I 
habitants  of  the  county  appeared,  and  pleaded  for  theraaelves  m 
the  rest  of  the  inhabitants  of  the  county  (except  the  inhabitantij 
the  said  townships  of  Pilson  and  Chetxvynd),  that  the  inhabitaj 
of  the  said  townships,  independent  of  the  other  inhabitants  offll 
aid  county,  from  time  immemorial  have  been  used  and  acciil| 
tomed  and  of  right  ought  to  repair  the  said  bridge  as  often  as  oe{ 
casion  required,  and  that  the  said  bridge  is  and  from  time  imoej 
morial  hath  been  used  for  the  king's  subjects  with  thetr  hor^jT[ 
fmjboi  only  to  pass,  &c.,  and  that  the  same  hath  not  been  useaiw 
the  king's  subjects  with  their  carriages,  &c.  to  pass,  &c.;  ana  w» 
the  same  bridge  hath  from  time  immemorial  been  «*«« *J  " 
towndiips  of  Pilson  and  Chettoynd,  sand  that  by  reason  o  toe  P 
nises,  the  inhabitants  of  those  townships,  'n^^P^"°f T^,; '  {„ 
rest  of  the  inhabitants  of  the  said  county,  during  ^V^^^^^\ 


the  said  presentment  mentioned,  ought  to  have  ^^V^J^^jL.  |„. 
of  right  ought  to  repair  the  said  bridge,  and  ^J^^'^I^^^^^^^^ 
liabiunU  of  the  county  were  bound  to  repair  it.  ine  P^.  ,  ^^ 
was  tried  at  the  sessions  by  a  jury,  who  found  ^^e  ueien  ^ 
g««ty,  subfea  to  the  opinion  of  the  court  of  K.  B.  on  thejotto^o 
CASK :  —  *  •«  a  borsc 

The  bridge  comprised  in  the  above  P'"^*^"*'"^"; J- 'o  p^ 
bridge,  and  not  wide  enough  for  a  cart  or  other  camag:      r:: 
over  iu    The  bridge  is  situate  on  one  side  of  the  puDncjij 
the  road  for  carriages  bein^  through  the  ford  it 
on  the  other  side  of  the  said  highway.    The 
in  the  township  of  Chetwynd,  in  the  pari' 
conntj  of  Saiop,  and  the  ^  '  *  '^  th 
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County  liable 
to  repair  a 
bridge  built  in 
the  highway, 
and  used  by 
tbe  public 
above  40  years, 
though  ori- 
ginally erected 
for  the  con- 
Tenience  of  an 
individual. 

Bridge  erected 
in  lieu  of  ferry. 


Bridge  over  a 
navigable  cut 
parallel  to  a 
river  fordable 
at  its  intersec- 
tion of  a  high- 


way; 


which 


cut  rendered 
the  highway 
impassable ; 
county  not 
liable. 
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remained  liable  to  the  burthen  of  repairing  the  carriage  hridge 
only,  but  that  the  county  was  liable  at  common  law  to  reptir  the 
foot  bridge,  which  is  usenil  to  the  public.  Judgment  for  tbe  cron. 
Rex  V.  Inhab.  of  MiddUseXy  SB.Sf  Ad.  201. 

The  county  is  liable  to  repair  a  bridge  built  in  tbe  highwij, 
and  used  by  the  public  above  forty  years,  though  origiDiilj 
erected  for  the  convenience  of  an  individual.  Rex  v.  Ji^  (f 
Glamorganshire^  2  East^  356.  (n.) 

Rex  v.  Inhab.  of  the  County  of  Bucks^  12  East,  192.  Tbt  io- 
habitants  of  the  county  of  Bucks  were  indicted  for  not  repair- 
ing Datchet  bridge.  They  pleaded  specially,  and  were  found 
guilty,  subject  to  the  opinion  of  the  court  upon  a  case,  itttiiig 
that  Queen  Anne^  for  her  greater  convenience  in  paniBg  to 
and  from  Windsor  castle,  built  a  bridge  over  the  Tkamts^  it 
Datchetf  in  the  common  highway  leading  fi-om  London  to  WiMdmi 
in  lieu  of  an  ancient  ferr^,  where  she  kept  boats  for  the  public 
accommodation^  and  received  tolls.     She  and  her  succetion  r^ 

S aired  the  bridge  till  1796,  when  it  having  in  part  fallen  m  ad 
ecome  impassable,  the  whole  was  removed,  and  the  msteriab 
converted  to  the  use  of  the  king,  who  re-established  the  iienT. 
The  question  was,  whether  this  was  a  public  bridge,  and  the  it' 
fendants  liable  to  repair  and  rebuild  ?  — After  an  elaborstearp 
ment  and  full  consideration,  Lord  EUenborough  C.  J.  delivered  tke 
opinion  of  the  court,  that  this  bridge,  situate  in  a  prindpsl  lugb- 
way,  and  used,  as  it  so  long  was,  for  all  persons  as  a  public  bni^ 
and  being  also  of  great  public  use  and  convenience,  wai  sodiii 
bridge  repairable  by  the  county  of  Bucks^  in  which  it  wsi,  intii 
the  perioa  of  its  late  dilapidation  and  destruction,  sitnale. 

Rex  V.  the  Inhab.  of  the  parts  of  Lindsey  in  the  coun^rfLif 
coin,  14  East,  317.  The  indictment  was  for  not  repairing  a  cer- 
tain public  and  common  bridge,  in  Coningsby,  over  the  nietBek 
at  a  place  called  Butt's  Ford.  The  plea  was,  that  the  compiDjof 
proprietors  of  the  Homcastle  navigation,  in  the  county  of  liiM 
mentioned  in  an  act  of  the  32  G.  %  for  their  own  use  and  bencft. 
under  the  authority  of  that  act,  made  a  navigable  cut  near  tk 
side  of  the  Bain^  and  communicating  with  it»  for  theporpoieot 
straightening  its  course;  and,  under  the  same  act,  erectied  tk 
said  bridge  upon  the  said  navigable  cut,  and  not  upon  the  sodest 
course  of  the  river,  no  bridge  being  there  before,  or  required  tbcft, 
until  the  making  of  the  said  cut ;  and  that  the  said  compsnj  hvt 
maintained  and  still  maintain  the  said  cut  for  their  own  bcne^i 
The  act  referred  to  enacts,  that  the  proprietors  may  mske  00 
near  to  the  side  of  the  Bain,  to  straighten  its  course^  snd  <rect 
upon  the  same  so  many  bridges  as  they  shall  think  requisite  Ar 
tne  purposes  of  the  act ;  and  from  time  to  time  may  alUr^  rtf^^ 
amend,  or  discontinue  the  same,  or  any  of  them.  At  the  tine  >< 
the  passing  of  the  act,  the  Bain  intersected  a  common  I'V'^*^ 
Bain*s  Ford  ;  here  the  river  was  fordable,  excepting  in  floods,  •» 
there  had  never  been  any  bridge  over  it«  The  cut  above  sms- 
tinned  was  made  by  the  company  under  the  act,  and  was  100 
yards  from  Butfs  Ford.  This  cut  rendered  the  highway  inif^ 
able,  and  the  company  built  over  it  the  bridge  in  questioo.  ^ 
bridge  has  never  been  repaired  by  the  inhabitants  of  the  pffts  <h 
Lindsey,  but  by  the  company,  in  the  only  instance  in  wiudi  ^ 
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waoted  repair.  They  also  collect  tolls  upon  the  navigation.^- 
Lord  EUittbaroMgh  C.  J.  The  act  authorises  the  company  not 
only  to  alter,  repair^  and  amend,  but  even  to  discontinue  any  of 
the  works  before  authorised  to  be  erected ;  amongst  others,  any 
bridge*  And  the  inhabitants  of  a  county  can  never  have,  by  law, 
a  permaneot  borthea  thrown  upon  them  to  repair  a  bridge,  of 
which  they  have  not  the  permanent  use  and  enjoyment  secured  to 
them.-^Grote  J.  agreed. — Le  Blanc  J.  after  saying,  that  this  was 
very  like  the  case  of  Rex  v.  The  Inhah.  ofKeni(a),  said,  that  the 
aathority  given  to  the  company  to  make  the  cut,  which  rendered 
the  highway  impassable  without  a  bridge,  must  create  an  obligation 
io  them  to  erect  the  bridge,  though  the  word  authorise  in  the  act 
vouid  not  of  itself  create  the  obligation.  —  Bayley  J.  The  bridge 
is  rendered  necessary  for  the  purposes  of  the  company,  but  not 
for  the  purposes  of  the  inhabitanu  of  the  parts.  Verdict  and 
judgment  for  the  defendants. 

^v.  KerrisoHf  S  M*  Sf  S.  596.    Where  certain  persons  and  Certain  com- 
tjteir  successors  were  authorised,  br  act  of  parliament,  to  make  a  °"y<»«'»«"d 
river  navigable,  and  to  cut  the  soil  of  any  person  for  making  any  new  jWriuccoMon, 
channel,  &c.  by  virtue  of  which  they  cut  through  a  highway,  and  «,^!J^3^ 
reodered  it  impassable,  and  a  bridge  was  built  over  the  cut,  over  gtatatetomske 
which  the  public  passed,  and  which  had  been  repaired  by  the  pro-  anangatioii, 
prietors  of  the  navigation  ;  the  court  of  K.  B.  held,  that  the  pro-  cut  Umragb  • 
prictors  and  not  the  county  were  liable  to  repair.    After  argument  W'^J^j"* 
»n  this  oue.  Lord  EUenborough  C.  J.  said,  —  "  The  undertdcers  of  Sw  th^T^' 
this  navigation  have  a  duty,  as  it  seems  to  me,  arising  out  of  the  ^ere  liable  for 
execution  of  their  own  powers  under  the  act.    The  act  enables  for  its  repair. 
them  to  cut  new  channels  as  occasion  should  require;  and  if  occa- 
sion requires  them  to  cut  through  a  public  highway,  their  duty  is 
tofumuh  a  substitute  to  the  public  by  means  of  a  bridge.   -* 
°^  J.  said, — '«This  differs  from  the  last  case  of  Rex  v. 
Inhah,  fjf  Kent,  (a)   There  the  county  derived  a  very  essential 
<^ne6t  nrom  the  bridge ;  they  had  before  but  a  passage  through 
the  ford,  which  is  always  an  inconvenient  one :  but  what  benefit 
ooes  this  county  derive  from  passing  over  a  bridge  instead  of  the 
wild  highway.*'    Judgment  for  the  crown. 

^«c  V.  Inhab.  ^Oxfordshire,  M.  1812,  16  East,  223.    Indict-  ATerment  of 
jnent  against  a  county  for  not  repairing  a  bridge.    Plea,  that  M.  is  Jmni^fn^J 
"ftble  to  repair  the  same,  ratione  tenune.     Evidence,  that  the  rfI^r"J[i2Iw 
f^^e  of  jtf.  was  part  of  a  larger  estate  (6),  which  part  was  purchased  tenvrm. 
oy  Af.  of  the  former  owner.  Lord  Cadogan,  who  retaineo  the  rest, 
^^i  as  well  before  as  since  the  purchase,  repaired  the  bridge.  — 
Y^^  EUenborough  C.  J.     The  defendants  have  not  maintained 
their  plea.    It  is  pleaded  that  Af .  and  all  those  whose  esUte  he 
'^^th,  have  immemorially  repaired.     Now,  there  is  no  evidence 
tnat  he  sad  those  who  had  the  estate  have  repaired,  for  it  appears 
tW  tince  he  purchased  the  estate  another  person  has  repaired. 
It  vouU  have  been  more  correct  to  have  pleaded  that  '<  he  and 
^^  whose  estate  he  hath,  with  others,  have  rep«tired,"  instead  of 
*'Uch,  the  burthen  is  cast  on  him  impartibly,  without  giving  him 
^^  benefit  of  a  contribution  from  Lord  Cadogan.    But  I  should 
be  sorry  to  conclude  the  county  from  bringing  forward  their  case, 

(<*)  See  ant^,  p.  61 1 .         (6)  See  R.  ▼.  Duchess  of  Buccleugh,  pan,  p.  623. 
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Charging  an 
individual  as 
owner  of  a 
navigation, 
bad. 


The  inhabit- 
ants of  a  Gounty.» 
upon  a  plea  d 
nof  guiUy  to  an 
indictment  for 
not  repairing  a 
public  bridge, 
may  give  evi- 
dence of  the 
bridge  having 
been  repaired 
by  private  in- 
dividuals. 
A  bridge  may 
be  a  public 
bridge  which  is 
used  by  the 
public  at  all 
such  times  as 
are  dangerous 
to  pass  through 
a  river. 


as  it  is  clear  they  hav«  never  repaired.  —  The  court  directed  tliat 
the  rule  should  be  drawn  up  for  staying  the  judgment*  on  payment 
of  the  costs  of  the  prosecution;  and  Lord  .^lenbarough  C.J. 
added,  that  if  the  public  exigency  required  it,  the  county  mut 
repair,  without  prejudice  to  their  case;  and  Le  Blanc  J. said,thit 
the  county  might  proceed  to  indict  the  parties  whom  tbej  coo* 
tended  to  be  liable. 

Bex  V.  Mathias  Kerrisorit  I  M.Sf  S*  4S5.  Indictment  chvgiDg 
an  individual  with  the  repair  of  a  bridge  by  reason  of  his  beiflf 
owner  and  proprietor  of  a  certain  navigation,  is  not  equivaleot  to 
charging  him  ratione  tenunSf  but  is  erroneous ;  and  if  judgmot 
be  given  thereon,  upon  error  brought,  it  wiil  be  reversed.  It 
seems  that  a  count  charging  him  by  reason  of  being  owner  of 
a  navigation  under  a  private  act  ot  parliament,  must  set  forth 
the  act. 

Rex  v.  Inhab.  of  the  County  of  Northampicn^  2  M.  ^  S.  dSS. 

The  second  count  of  this  indictment,  on  which  the  verdict  v» 

entered  for  the  crown,  was  for  not  repairing  a  public  bridge  over 

the  river  Wetland^  in  a  highway  leading  from  Nortkamjiw  to 

Leicester^  used  by  the  subjects  of  the  king,  with  their  horses,  cuts, 

and  carriages,  at  all  such  times  as  and  %i>hen  it  hath  been  or  is  dot 

gerous  to  pass  through  the  river  by  the  side  of  the  bridge.    Eea  sot 

guilty.    At  the  trial  before  Thompson  B.,  at  the  last  assizes,  h 

appeared  that  this  bridge  was  usea  by  the  public  at  all  times  on 

foot  and  with  horses,  but  only  occasionally  with  carriages,  esoept 

in  times  of  flood  or  frosts,  when  it  was  unsafe  to  pass  throogb  the 

river,  at  which  times  carriages  always  passed  over  the  bridge,  b 

ordinary  times  the  carriage  road  went  through  the  ford,  sod  the 

bridge  was  sometimes  barred  against  carriages  by  means  of  a  post 

and  chain,  which  was  locked.     There  was  n*o  doubt  upon  the  efi* 

dence  of  the  bridge  being  out  of  repair,  but  the  counsel  for  tk 

defendants  proposed  to  give  evidence  to  shew  that  the  feofieesof 

certain  estates  had  repaired  the  bridge,  and  that  one  i2ow> » 

their  agent,  had  the  control  of  the  key^    To  this  it  was  objected, 

that  repairs  done  by  individuals  could  not  be  evidence  to  sbev  tbe 

bridge  not  a  public  bridge,  which  was  tbe  only  issue  upon  the^e 

pleadings.    The  learned  judse  was  of  that  opinion,  ana  rejected 

the  evidence.  —  A  rule  nisi  tor  a  new  trial  was  moved  opoo  the 

rejection  of  this  evidence ;  and  excepuon  was  also  taken  to  the 

count,  that  it  did  not  shew  the  bridge  to  be  a  public  bridge,  bit 

only  a  bridge  to  be  used  on  particular  occasions,  which  could  not 

be  if  it  were  a  public  highway ;  for  there  could  not  be  a  psrtiil  de> 

dication  to  the  public.  —  But  Lord  EUenborough  C  J.  said,  Taxft^ 

it  must  be  an  absolute  dedication  to  the  public,  still  it  might  be 

definite  as  to  time :  with  respect  to  the  admissibility  of  tlie  evideB:e« 

his  lordship  said,  he  doubted  whether  in  the  extreme  rigour  of  co^ 

rectness  it  ought  not  to  have  been  received,  though,  c^aitdy,^'^ 

had  stood  by  iteelf,  it  would  have  had  but  little  effect    Theoolj 

question  was,  whether  this  was  a  public  bridge  ?  Repairs  ^^^ 

an  individual  are  primdjacie  rather  to  be  ascribed  to  motives « 

private  interest  in  his  own  property,  than  as  done  for  the  public 

benefit;  and  if  an  inference  might  have  been  drawn  from  thefsct 

the  jury  ought  to  have  had  an  opportunity  of  judging  of  that  io^* 

cnce.     He  thought  the  evidence  barely  admissible,  and  thst  tbe 
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eanied  judge  would  have  exercised  a  more  correct  discretioD  by 
eceiviDg  it.    R.  A. 

But  '*  for  the  more    clearly  ascertaining  the  description  of  ^3G.  s.c.  59. 
►ridges  hereafter  to  be  erected,  which  inhabitants  of  counties  shall  iYTki"*!"  °®*- 

rLi^*^        •  •%         .'.,,..  ,.  .^«.*^^     liable  to  repair 

«  liable  to  repair  and  maintain,    it  is  enacted  by  stat.4S  6r.  S.  of  bridges^un- 
.  S9.  §  5.  "  that  no  bridge  hereafter  to  be  erected  or  built  in  any  less  substan- 
ounty,  by  or  at  the  expense  of  any  individual  or  private  person  tially  built, 
r  persons,  body  politic  or  corporate,  shall  be  deemed  or  taken  to  ^^^  direction 
e  a  coanty  bridge,  which  the  inhabitants  of  any  county  shall  be  ^l^^^  *"'" 
oropellable  or  liable  to  maintain  or  repair,  unless  such  bridge 
lalJ  be  erected  in  a  substantial  and  commodious  manner,  under 
le  direction  or  to  the  satisfaction  of  the  county  surveyor,  or  per- 
)n  appointed  by  the  justices  of  the  peace  at  their  general  quarter 
issions  assembled,  or  by  the  justices  of  the  peace  of  the  county  of  County  sur- 
mcaiter,  at  their  annual  general  sessions  ;  and  which  surveyor  or  veyor  may  be 
ersoD  so  appointed^  is  hereby  required  to  superintend  and  in-  required  to 
)cct  the  erection  of  such   bridge,  when    thereunto  requested  «»P®™>tend- 
f  the  party  or  parties  desirous  of  erecting  the  same ;  and  m  case 
le  said  party  or  parties  shall  be  dissatisfied,  the  matter  shall  be 
stermined  by  the  said  justices  respectively  at  their  next  general 
iarter  sessions,  or  at  their  annual  general  sessions  in  the  county 
'Lancaster" 

§  7.  Provided  **  that  nothing  herein  contained  shall  extend  to  Act  not  to  ex- 
ly  bridges  or  roads  which  any  person  or  persons,  bodies  politic  **"**.  ^  bridges 
•  corporate,  is,  are,  or  shall  be  liable  to  maintain  or  repair  by  ^n**^^^^"^" 
ason  of  tenure,  or  by  prescription,  or  to  alter  or  affect  the  right  ^^  ^     ""**' 
►  repair  such  bridges  or  roads." 

Where  a  carriage  bridge  had  been  built  by  the  trustees  of  a  Bridgewidened 
inipike  road  previously  to  the  43  G.  S.  c.  69.,  and  had  been  used  ^  trustees 
K  the  public  for  many  years,  and  since  the  passing  of  that  act  ^^  ^^^'  ^' 
ad  been  widened  by  the  trustees,  on  an  indictment  against  the  tanction  of  the 
ounty  for  not  repairing  it,  it  was  objected  that  the  county  was  county  sur- 
Kempt,  because  the  alteration  of  its  width  had  not  been  effected  veyor,  not 
ttder  the  direction  of  the  county  surveyor,  as  required  by  that  '^i^^^in  that 
^tute.  After  verdict  of  guilty,  and  motion  to  enter  an  acquittal,  **•'"**• 
le  court  held  that  the  widening  of  a  bridge  was  not  within  the 
urview  of  the  statute,  which  applied  only  to  new  bridges,  and 
lat  the  enlargement  of  it  did  not  destroy  its  identity,  for  it  con- 
nued  the  same  bridge,  though  wider,  and  that  the  county  was 
able.    R.  V.  Inhabitants  of  Lancashire,  2  B.  Sf  Ad.  813. 
To  the  presentment  of  a  county  for  the  non-repair  of  a  bridge  Where  turn- 
Was  pleaded  that  such  bridge  was  built  by  the  trustees  of  a  pil^«  trustees 
^rapike  after  the  passing  of  43  G.  3.  c.  59.,  and  that  it  was  not  ^"^  »  hM^n 
reeled  in  a  substantial  or  commodious  manner  under  the  direction  ^'^  beT ^bl^*^ 
'  the  county  surveyor ;  and  on  demurrer,  it  was  contended  that  unless  it*is  * 
^6  trustees  did  not  fall  within  the  terms  <'  private  persons,  body  built  under  the 
^^Uic  or  corporate,"  in  §  45«  of  that  statute.     The  court,  how-  direction  of  the 
^^f>  were  clear  that  the  provisions  of  the  statute  applied  to  the  «>"nty  survey- 
^wtees,  and  that,  as  they  had  not  complied  with  the  conditions  re-  ^^  ""^^^^^ 
laired,  the  county  was  not  liable.     R.  v.  Inhabitants  of  Derby ^ 
^'^Ad.U7. 

^n  the  indictment  of  the  county  for  the  non-repair  of  a  bridge.  Wooden  bridge 
^  appeared  that  there  was  a  carriage  bridge  previous  to  the  pass-  ^^'^ye^  by 
"g  of  43  G,  3.  c.  59.,  which  the  county  repaired,  constructed  of  *'*^*"'*'^ 
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placed  on  old  ^ood,  with  abutments  of  stone.  Some  yean  afterwards  ill  tbe 
Abutmenu  by  a  woodwork  WES  carried  away  by  a  flood :  the  old  materiak  vere 
bridge  lome-  collected  and  new  ones  added,  and  the  bridge  was  rebuilt  apon 
what  ^^»  the  old  abutments,  but  was  made  about  two  feet  wider:  thii vu 
436^^^'^  done  at  the  expense  of  tbe  parish,  and  the  bridge  has  since beeo 

used  by  the  public.   It  was  objected,  that  as  the  bridge  had  oot 

been  so  re-erected  under  the  direction  of  the  county  8ttrTejor,tbe 

county  was  not  bound  to  repair  it.    A  verdict  of  guilty  wasfowid 

under  the  direction  of  the  judge,  and  afterwards,  on  motion  io 

K.B.,  the  court  held  that  the  county  was  liable,  for  that  the  bridge 

was  substantially  the  same,  and  that  it  was  rather  the  repsinDg  tf 

the  old  bridge  than  the  building  of  a  new  one.     LitiUdaU  J.  threw 

out,  that  if  it  had  been  a  new  bridge  built  on  the  site  and  in  liea 

of  the  old  one,  it  would  seem  to  have  been  within  the  inteatiooof 

the  legislature.    R,  v.  Inhabitants  ^Dewm^  5  B.  Sf^  Ad.  S83. 

83  H.  8.  c  5.  ^y  ^^^'  22i/.  8.  c.  5.  §§%  S.,  Whereas  in  many  places  it  cuuMt 

Counties  and      be  known  and  proved  what  hundred,  &c.  town,  parish,  person,  or 

cities,  &c  how  body  politic  ought  to  repair  bridges  broken  in  the  higfawaji;  in 

liable.  every  such  case  the  said  bridges,  if  they  be  without  a  city  or  toto 

corporate,  shall  be  made  by  the  inhabitants  of  the  coiintj;if 
within  a  city  or  town  corporate,  then  by  the  inhabitants  of  «i^ 
city  or  town  corporate ;  if  part  be  in  one  shire,  city,  or  town  cor- 
porate, and  part  in  another,  or  part  within  the  limits  of  a  city  « 
town  corporate*  and  part  without,  the  inhabitants  of  the  fhire, 
cities,  or  towns  corporate  shall  repair  such  part  as  lies  within  theii 
limits. 

Bridges  broken  in  the  hig^htoaifs,']  This  extendeth  only  to  co- 
mon  bridges  in  the  king's  highways,  and  not  to  private  bridges,  to 
mills,  or  tlie  like ;  the  remedy  in  which  case  is  not  by  indictaieiii, 
but  by  action.    2  Inst*  701. 

Within  a  city  or  town  corporate.']  It  hath  been  questioned 
whether  a  borough,  which  hatn  no  bridge  within  its  own  limiti,  be 
not  liable  to  contribute  to  the  repairs  of  a  county  bridge.  1  ite* 
C.77.  §19.     iKeb.6S. 

Where  townships  have  enlarged  a  bridge,  which  thejr  vere 
before  bound  to  repair  as  a  foot  bridge,  to  a  carriage  bridge^  tfaer 
shall  be  liable  pro  ratd.  Rex  v.  W.  R.  of  Yorkshire,  2  East,  S5S. 
(n.)  anti,  p.  610. 

Bi/  the  inhabitants.']    The  persons  to  be  charged  by  this  actve 
compreliended  under  the  word  inhabitants  $  which  word,  bci^ 
the  largest  word  of  the  kind,  is  needful  to  be  explained. 
Inhabitants,  First,   although  a  man  be  dwelling  in  a  house,  in  a  fon^" 

who?  county,  city,  or  town  corporate ;  yet  if  he  hath  lands  is  his  (^ 

Persons  occa-    possession  and  manurance  in  the  county,  city,  or  town  corponte. 
pying  land,  &c.  where  the  decayed  bridge  is,  he  is  an  mhabitant,  both  wh^  ^ 
though  not         person  dwelleth,  and  where  he  hath  lands  in  his  own  posMssioA- 
""'*'°«'  Secondly,  if  a  man  dwelleth  in  a  foreign  shire,  city,  or  ton 

corporate,  and  keepeth  a  house  and  servants  in  another  sovc* 

city,  or  town  corporate,  he  is  an  inhabitant  in  each  shire»  citj>or 

town  corporate  within  this  statute. 

Mere  inhabit-         Thirdly,  Ex  vi  terminif  every  person  that  dwelleth  in  any  ^' 

ante  not  Uable.    city,  or  town  corporate,  though  he  hath  but  a  personal  residence! 

yet  he  is  said  in  law  to  be  an  inhabitant,  or  a  dweller  tber^'^ 
servants  or  the  like ;  but  this  statute  extendeth  not  to  tkem>  W 
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0  soch  householders  who  may  be  distrained  for  non-payment: 
nd  it  would  be  infinite  and  impossible  to  tax  every  inhabitant 
eing  no  householder. 

Foorthl^i  every  corporation  and  body  politic»  residing  in  any  B|wy«ipolhic 
ounty,  city,  or  town  corporate,  or  having  lands  or  tenements  in  "w«wp«fc.te 
ay  county,  city,  or  town  corporate,  which  they  keep  in  their  own 
inda  and  occupation,  are  said  to  be  inhabitants  there»  within  the 
irview  of  this  statute. 

Eftbly,  an  infant,  that  hath  house  or  lands  by  descent  or  pur-  JP^*"**  l*^l«- 
rasct  M  liable  to  the  public  charge ;  and  so  is  the  husband  of  a  f°  hmbmd  of 
tme  covert.    2  Inst.  702. 

A  tenant  at  will  of  a  house,  which  adjoins  to  a  common  bridge,  Repdr  of 
boond  to  renair  the  house,  so  that  the  public  be  not  prejudiced  ^^oaae  adjoining 
f  the  want  of  repair,  although,  being  only  tenant  at  will,  he  be  not  *  hridge* 
mod  to  repair  as  to  his  landlord.    Reg.  v.  WaUon^  2  Ld.  Raym. 
)6.  1  Sdk.  357.    S.  C. 

The  freehold  of  bridges  is  in  him  that  hath  the  freehold  of  Freehold  in 
icsoil;  bat  the  free  passage  is  for  all  the  king's  liege  people,  bridges. 
Itul.105. 

Harrison  v.  Parker  and  another^  6  East f  154.     In  this  case,  Whcreapenon 
hicb  was  an  action  of  trespass  for  taking  and  carrying  away  the  built  and  dcdi- 
aJDtiff 's  goods,  and  to  which  the  defendant  pleaded  not  guilty ;  ^^^  ^v^ 
appeared  that  the  plaintiff,  being  lord  of  the  manor,  had  con-  2e  proStf^in 
acted  with  one  who  was  lord  of  an  adjoining  manor,  for  himself  the  mmtoMM 
h1  his  heirs,  for  liberty  and  licence  to  build  a  bridge  over  a  river  ceanng  to  be 
hich  divided  the  two  manors,  with  liberty  to  lay  the  foundations  part  of  the 


the  close  of  the  lordship,  together  with  the  free  use  for  the  bridge,wB»held 
laintjff,  &c.  and  all  other  persons  to  and  from  a  certain  town  or  ^•^ndi*  ^ 
ariih  from  and  to  the  said  brid^,  the  said  bridge  to  be  kept  in  priSor.  ^^'^ 


(pair  by  the  plaintiff  and  his  heirs,  and  also  a  road  (describing  it) 
)  each  side  thereof;  and  that  the  said  bridge  and  roads  should 
>r  ever  be  public  highways,  not  subject  to  any  toll.  The  bridge 
as  built:  the  defendants  took  down  a  part  of  it,  and  carried 
vay  the  stones  for  their  own  use.  And  it  was  held  by  the  court, 
Mt  a  qualified  property  subsisted  in  the  plaintiff  after  the  dedi- 
itioD  of  the  bridge  to  the  public,  which,  upon  the  severance  of 
le  materials,  became  a  perfect  right  of  property  in  him ;  and 
\aty  therefore,  the  plaintiff  might,  as  against  a  wrongnloer,  main- 
un  this  action.  That  the  only  thing  given  to  the  public  was  a 
igbt  of  passing  over  these  materials  in  the  form  of  a  bridge ;  when 
ley  ceased  to  be  a  part  of  the  bridge,  they  reverted  to  the  plain- 
iff)  discharged  of  the  right  of  user  by  the  public. 

By  itat.  1  G.  4.  c.  116.  §  2.,  such  parts  of  all  former  acts  re-  i  6. 4.  c.  U6. 
iting  to  bridges  as  enact,  that  if  any  person  or  persons  shall  Dettroying 
Mlfatly  and  maliciously  blow  up,  pull  down  or  destroy  any  bridge  bridget,  &c. 
r  any  part  thereof,  or  attempt  so  to  do ;  or  ilnlawfully  and  with- 
ut  authority  remove  or  take  any  works  thereto  belonging,  or  in 
nowise  direct  or  procure  the  same  to  be  done,  such  offender  or 
neoders  being  thereof  lawfully  convicted,  shall  be  adjudged  guilty 
*f  felony,  and  shall  suffer  death  as  a  felon,  without  benefit  of 
'ci'gy ;  shall  from  and  after  the  passing  of  this  act  (wz.  25.  July 
^^)  be,  and  the  same  are  hereby  repealed. 

By  7  &  8  G.  4.  c.  80.  $  1 3.,  if  any  person  shall  unlawfully  and  7ft 80. 4.  c.  so. 
maliciously  pull  down  or  in  anywise  destroy  any  public  bridge,  or  P«U>ng  down 
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or  rendering  a 
bridge  danger- 
ous. 


22  H.  8.  c.  5. 
Power  of  jus- 
tices in  ses- 
sions, as  to 
bridges. 


Justices  may 
make  process 
into  another 
county. 


The  court  of 
quarter  sessions 
cannot  impose 
more  than  one 
fine  for  the  non- 
repair of  a 
bridge. 


Ji5ui0ance  {Bridges.)         [Criminal 

do  any  injury  with  intent  and  so  as  thereby  to  render  sudi 
bridge,  or  any  part  thereof,  dangerous  or  impassable,  every  such 
offender  shall  be  guilty  of  felony,  and  being  coovicted  Uiereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  Jess  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  year«; 
and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  priT&telj 
whipped,  if  the  court  shall  so  think  fit,  in  addition  to  such  im- 
prisonment. 

Decays  of  bridges  are  presentable  in  the  leet  or  torn. — ^htL 
701. 

By  Stat.  22  H.S.  c,5,  §  1.5.,  the  justices  of  peace  in  nxrji 
shire  of  this  realm,  Jranchisej  city^  or  borough,  or  Jour  of  then  ei 
least  (1  Q.),  shall  have  potver  to  inquire,  hear,  and  determine  in  the 

feneral  sessions  all  manner  of  annoyances  of  bridges  broken  in  ike 
ighwaySf  to  the  damage  of  the  king  s  liege  people,  and  to  make  aid 
process  and  pains  upon  every  presentment  against  such  as  ought  to 
be  charged  to  make  or  amend  them,  as  the  kings  bench  usually  ^hy 
or  as  it  shall  seem  by  their  discretions  to  be  necessary  and  convenkai 
for  the  speedy  amendment  of  such  bridges » 

Four  of  them  at  the  least.']  If  the  bridge  be  within  a  franchise 
which  hath  not  four  justices  and  a  sessions  of  its  own,  thejasbcei 
of  the  county  shall  inquire ;  but  if  the  franchise  be  a  coanty  of 
itself,  and  hath  not  four  justices  (1  Q.),  it  is  not  within  this 
statute,  but  is  left  to  the  remedy  which  it  had  at  common  lav. 
2  Inst.  702. 

And  to  make  process.]  By  §  5.,  where  the  bridge  is  in  oot 
shire,  and  the  persons  or  lands  which  ought  to  be  charged  in 
another  shire ;  or  where  the  bridge  is  within  a  city  or  town  cor- 
porate, and  the  persons  or  lands  that  ought  to  be  charged  are  oat 
of  the  said  city  ;  the  justices  of  such  shire,  city,  or  town  corpo- 
rate shall  have  power  to  hear  and  determine  such  annoyances, 
being  within  the  limits  of  their  commission  ;  and  if  the  annoyaitcif 
be  presented,  then  to  make  process  into  every  shire  of  the  retia 
against  such  as  ought  to  repair  the  same,  and  to  do  further  ia 
every  behalf  as  they  might  do,  if  the  persons  or  lands  chargeshk 
were  in  the  same  shire,  city,  or  town  corporate  where  the  annoy- 
ance is. 

As  the  king's  bench  usually  doth.]  The  presentment  at  common 
law  might  be  before  the  king's  bench,  or  at  the  assizes.  2  Imt' 
701. 

Res  V.  The  Inhab*  of  Machynlleth  and  Pennegoes,  E.2(r.4. 
^B.Sf  A.  469.     The  following  order  of  sessions  of  the  countr  « 
Montgomery  vfos  removed  by  certiorari  into  the  court  of  K.B.: 
*'  It  is  ordered,  that  the  fine  heretofore  imposed  by  the  court  ob 
the  inhabitants  of  the  township  of  Machynlleth  and  the  pvi^  ^ 
Pennegoes,  for  not  repairing  Pontfelingerrig  Bridge,  be,  voi  the 
same  is  hereby  increased  by  the  sum  of  20w."    A  rule  nisi  *« 
obtained  for  quashing  the  order.    It  appeared  from  the  sfEdantt 
that  the  defendants  had  been  presented  at  the  January  sessoo^ 
1818,  for  the  non-repair  of  the  bridge  in  question:  to  which pr^ 
sentment  they,  at  the  same  sessions,  submitted,  and  a  fine  of3(M> 
was  imposed,  and  afterwards  levied  upon  them.     At  Mickad^} 
sessions  1820,  the  fine  not  having  been  sufficient,  the  order  lo 
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question  was  made>  imposing  a  second  fine  of  200/.  The  court, 
after  bearing  counsel  in  support  of  the  order  of  sessions,  were  of 
opinioD,  that  the  power  of  the  sessions  was  at  an  end  after  the 
first  fine,  and  that  they  had  no  jurisdiction  to  impose  a  second ; 
aod  they  referred  to  Rex  v.  The  Inhab*  of  Old  Malton  {a)  as  an 
aothority  directly  in  point.     Order  of  sessions  quashed. 

By  Stat.  22  H.  8.  c.  5.  §  9.,  such  part  and  portion  of  the  high-  S2  H.  8.  c.  5. 
ways,  as  well  within  franchises  as  without,  as  lie  next  adjoining  to  ^  ^' 
any  ends  of  any  bridges,  distant  from  any  of  the  said  ends  by  the   ^"^*ftJtt 
space  of  300  feet,  shall  be  made,  repaired,  and  amended  as  often  [he  ends  of 
as  need  shall  require ;  and  the  justices,  or  four  of  them  (1  Q.),  bridges. 
shall  have  power  to  inquire,  hear,  and  determine^  in  the  general 
sessions,  all  manner  of  annoyances  of  and  in  such  highways,  so 
being  and  lying  next  adjoining  to  any  ends  of  bridges,  distant 
from  any  one  of  the  ends  of  such  bridges  SOO  feet,  and  to  do  in 
every  thing  concerning  the  making,  repairing,  and  amending  of 
such  highways,  in  as  ample  manner  as  they  may  do  for  the  making, 
repairing,  and  amending  of  bridges. 

The  county  is  by  law  bound  prima  Jacie  to  repair  the  road  at 
the  ends  of  every  bridge,  which  bridge  it  is  bound  to  repair  ;  the 
sratute  has  fixed  the  length  of  300  feet.  Per  Ld.  Eldon  C,  R.  v. 
Inkab.  ofW.R.qf  Yorkshire,  Dom.  Proc,  M.  44  G.  3.,  5  Taunt. 
284. 

/?.  V.  Inhab.  of  Devonshire^  14  Ensty  477.   Tlie  county  o^ Devon  The  inhabitanu 
is  divided  from  the  county  of  Dorset  by  the  river  Yarty^  over  of  m  county  in 
which  there  is  a  bridge  maintained  by  Dorset^  the  inhabitants  of  T[^^^^  •  "^T' .. 
which,  in  course,  under  stat.  22H.S.C.5.,  maintained  the  road  t^Oifnsooft. 
for  300  feet  on  the  Devonshire  side  from  the  bridge,  as  part  of  ©f  an  old  bridge 
snch  bridge.    At  the  distance  of  150  feet  from  the  bridge,  on  the  in  another 
same  side,  the  road  about  thirty  years  ago  led  through  a  ford,  county,  were 
occasioned  by  a  small  stream  which  runs  into  the   Yarti/ ;  but  held  liable  to 
about  that  time,  in  order  to  avoid  the  inconvenience  of  the  ford,  a  Jlrf^ef"^  ^^^ 
smaller  bridge  was  built  over  it  by  an  individual,  which  having 
heen  generally  used  by  the  public  ever  since,  was  considered  as 
having  been  adopted  by  the  county.     The  smaller  bridge  having 
lailen  into  decay,  and  requiring  repair,  the  inhabitants  of  Devon 


fa)  Boiroyd  J.  read  the  following  MS.  note  of  the  case  : 

The  i'tng  against  The  JnkatitanU  of  the  Parish  of  Old  Malton,  Yorkshire,  Sum, 
^»- 9th  /iugust,  1794,  eor,  Lawrence  J. 

This  Was  an  indictment  for  not  repairing  a  highway.  The  defendants  had 
submitted  to  a  fine  which  had  been  apportioned  between  the  parishioners  and  the 
tfusteei*  of  the  turnpike  (the  road  indicted  being  turnpike),  pursuant  to  tlie  power 
gi'en  by  the  general  turnpike  act.  Holroyd  applied  for  a  further  fine,  the  whole 
^«  being  hud  out  on  the  way,  and  the  way  being  still  out  of  repair.  —  Lawrence  J. 
<«>ubted  his  power  to  give  any  further  fine,  on  the  ground  that  the  court  had 
^«Q  their  judgment;  and  though  Salk.  358.  (see  &  C.  6  Mod.  163.)  states  that 
uie  judgment  is  not  at  an  end  by  the  defendants  coming  in  and  submitting  to  a 
^\  and  that  if  the  road  is  not  put  in  repair,  writs  of  distringas  shall  issue 
^o^nst  the  defendants  till  the  road  is  completed  :  he  held,  that  those  writs  are 
T^k!^  <>°ly  remedy  on  the  present  indictment ;  that  the  fine  is  the  punishment 
ur  the  neglect  and  ofifence  of  which  the  defendanUare  indicted  ;  and  though  the 
^oun  rosy  compel  an  actual  repair,  yet  the  punishment  has  been  inflicted,  and 
.  ^7  cannot  inflict  a  further  punisliment  or  fine ;  that  the  parish  may  be  again 
indicted,  and  a  fine  imposed  and  apportioned  on  such  indictment.  Vids  also 
^  Hatofc.  c.  76.  §  94. 


622 


Causeway  with 
arches  for  let- 
ting off  flood- 
water,  being  a 
continuation  of 
a  bridge  over  a 
stream,  not  re« 
pairable  by  the 
county  as  part 
of  such  bridge. 


Nor  is  it  re- 
pairable by  the 
county  AS  a 
sepaiAte  bridge. 


IS  6.  S.  c.  S9. 
Of  the  Uying 
out  of  money 
on  repairs. 

65  G.  S.  c.  14S. 

Indictmant 
must  shew  the 
kind  of  bridge. 

County  primd 
fide  liable  for 
A  bridge  used 
by  the  public. 


JQuififance  {Bridges.)        [Crimmal 

were  called  upon  to  repair  it :  which  they  objected  to,  o&  the 
ground,  that  being  within  SOO  feet  o£  the  former  bridge  over  the 
Yartijff  which  was  repairable  by  Dorsei,  the  inhabitantt  of  Dtwn 
were  no  more  bound  to  repair  the  smaller  bridge  than  they  were 
the  road  for  that  distance  before  that  bridge  was  built,  thmigh 
lying  within  the  limit  of  their  county.  Whereupon  this  indict- 
ment was  preferred  against  them  for  the  non-repair  of  the  nniller 
bridge,  and  a  verdict  passed  for  the  crown.  And  upon  a  motioB 
for  a  new  trial,  Ld.  EUenborough  C  J.  said,  —  Each  is  a  substantive 
bridge  in  a  different  county^  and  the  new  bridge  cannot  be  cod* 
sidered  as  an  appendage  to  the  other.  The  statute  of  H,  & 
attaches  equally  on  the  inhabitants  of  each  county  in  respect  to 
its  own  bridge.  It  makes  no  difference  that  the  new  bri^  wu 
first  built  by  an  individual,  if  it  were  afterwards  adopted  by  the 
public  as  of  great  public  utility.  While  it  continued  a  road,itwai 
repairable  as  part  of  the  old  bridge ;  but  now  that  there  is  i 
substantive  bridge  built  on  the  Devonshire  side,  it  is  repairsble  if 
a  bridge  by  the  inhabitants  of  the  county  in  which  it  is  fituate, 
according  to  the  statute. 

In  an  indictment  against  a  county  for  not  repairing  a  biidge,  it 
appeared  tliat  a  bridge  constructed  over  the  river  TAanie  was  con- 
tinued by  a  causeway  across  meadows,  and  had  several  ardiafor 
the  purpose  of  letting  off  the  water,  which  frequently  flooded  the 
meadows  in  the  winter,  and  that,  unless  the  water  was  so  let  off, 
the  bridge  itself  would  have  been  endangered ;  and  the  water  often 
lay  under  the  arches  when  the  meadows  were  dry.  The  udm 
in  question,  which  were  out  of  repair,  were  distant  more  thso  SOD 
feet  from  the  end  of  the  main  bridge.  After  verdict  for  the 
crown,  and  argument  on  R.  N.,  the  court  held,  that  the  p^os^ 
cution  could  not  be  sustained,  on  the  ground  that  a  county  va 
not  by  law  bound  to  the  repair  of  any  bridge,  unless  such  a  one  v 
was  built  over  water  flowing  in  a  channel  between  banks  more  er 
less  defined,  though  such  channel  might  be  occasionally  dry;  and 
they  ordered  a  verdict  to  be  entered  for  the  defendants.  R»  t- 
The  Inhab.  of  Oxfordshire,  IB.S^  Ad.  289. 

On  a  former  occasion,  an  indictment  had  been  preferred  a^t 
the  county  for  the  non-repair  of  the  same  arches,  conaideriag 
them  as  a  separate  and  independent  bridge,  and  not  as  part  of  the 
bridge  over  the  river ;  and  a  special  case  being  stated,  the  coert 
gave  judgment  for  the  defendants.  R.  v.  The  Inhab.  qfO^- 
shire,  T.  T.  1827,  1  B.  Sf  Ad.  297.  n. 

By  Stat.  12  G.2.  c.  29.  §  IS.,  no  money  shaU  be  afpUeiiot^ 
repair  of  bridges  until  presentment  be  made  by  the  ^andjarji  tf 
the  assizes  or  sessions  of  their  insufficiency,  inconvemency,  or  ve^ 
preparation. 

But  by  Stat.  55  G.  S.  c.  143.  §  5.,  county  bridges,  repaM 
under  contract,  may  be  repaired  without  presentment. 

An  indictment  for  not  repairing  a  bridge  ought  to  sbev  what 
sort  of  a  bridge  it  is,  whether  for  carts  or  carriages,  or  for  hones 
or  for  footmen  only.    2  Ld.  Raym.  1 175. 

R.  V.  Inhab.  of  the  West  Riding  of  Yorkshire,  2  East,  S4a  I» 
the  indictment,  the  bridge  was  alleged  to  be  in  the  kiog*s  h^ 
way,  and  used  for  all  his  subjects.  And  Lord  Eilenboroe^p'^* 
said,  this  was  at  least  sufficient  to  throw  the  onus  upon  the  iBha- 
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bitante  of  the  county  of  shewing  who  eke  was  bound  to  repair,  if 
they  vere  not. 

jVb/^. — There  was  a  special  plea  that  certain  trustees  under  a 
teoporaiy  act  built  the  bridge*  &c«  And  to  this  plea  there  was  a 
demurrer. 

The  same  learned  judge  said,  -—  *^  Where  it  is  stated  to  be  used 
by  the  public,  it  cannot  be  presumed  to  be  useless  to  them :  but  if 
intended  to  be  objected  to  on  the  ground  of  inutility,  it  must  be  so 
stated  in  the  plea."  2  Easiy  349*  SSO»  —  Le  Blanc  J.,  in  the  same 
case,  said, —  As  to  this  not  being  expressly  stated  to  be  for  the 
pablic  beneBt,  it  is  sufficient  when  the  indictment  states  that  the 
bridge  was  used  for  all  the  king's  subjects.    16.  354,  355. 

If  a  man  be  indicted  for  that  **  b^  reason  of  the  tenure"  of  cer-  Cbarise  roHane 
tain  lands  he  is  bound  to  repair  a  bridge,  it  must  be  alleged  where  tenvrw,  how  to 
tbo«e  lands  lie.    2  Hflfe,  181.  beawred. 

R,  V.  Sir  John  Bucknally  2  Ld.  Raym.  804.  Information  for  not 
repairing  a  bridge.  It  was  alleged  in  the  information  that  he 
ought  to  repair,  **  because  he  mjfw  is  and  for  divers  years  past 
hatk  been  lord  of  the  manor  of  B.,"  &c.  And  upon  a  motion  in 
arrest  of  judgment,  it  was  held,  that  although  the  defendant  was 
lord  of  the  manor,  yet  that  was  no  reason  that  he  should  repair 
tbe  bridge,  but  some  particular  charge  ought  to  be  shewn,  as 
rati&ne  tenur^t  or  by  prescription^ 

A  corporation   may  be  charged  in  the  indictment  as  being   Corporation, 
bound  by  prescription.    13i2€p.33. 

Any  particular  inhabitant  or  a  county,  or  tenant  of  land  charged  ^^y  mhabitant, 
to  the  repairs  of  a  bridge,  may  be  made  defendant  to  an  indict-         betn^cted* 
meot  for  not  repairing  it,  and  be  liable  to  pay  the  whole  fine  °^^ 
assessed  by  the  court,  for  the  default  of  repairs,  and  shall  be  put 
to  his  remedy  at  law  for  a  contribution  from  those  who  are  bound 
to  bear  a  proportionable  share  in  the  charge ;  for  the  necessity  of 
the  case  requires  the  greatest  expedition  in  cases  of  this  nature ; 
for  bridges,  being  of  absolute  necessity,  are  not  to  lie  unrepaired 
tin  suits  are  determined.    1  Haw.  c.  77*  §  2. 

Where  a  man  is  obliged  to  repair  a  bridge,  his  tenant  for  years.  Lessee  of  land 
being  in  possession,  will  be  obliged  to  do  it ;  and  if  he  ntii  he  l>«ble^  &c.  ma/ 
mav  be  indictable  for  it.    2  Ld.  Raym.  804.  ^  indicted. 

If  a  manor  be  held  by  the  service  or  tenure  of  repairing  a  com-  Manor  held  by 
mon  bridge  or  highwavt  and  that  manor  afterwards  comes  to  be  tenure  of  re- 
divided  into  several  hands ;  every  one  of  these  alienees  being  punng  a 
tenants  of  any  parcel,  either  of  the  demesnes  or  services,  shall  be  *»"dge;  and 
liable  to  the  whole  charge,  and  they  are  contributory  among  them-  ^l^^^on  of 
selves.    And  though  the  lord  of  the  manor  might  upon  the  several  divers  alienees, 
alienations  agree  to  discharge  those  that  purchased  of  him  of  ^^.h  liable  to 
such  repairs,  yet  that  shall  not  alter  the  remedy  for  the  public,  but  be  indicted, 
only  bind  the  lord  and  those  that  claim  under  him.   As  the  whole 
numor,  and  every  part  of  it,  in  the  possession  of  one  tenant,  was 
once  diargeable  with  the  reparations,  so  it  shall  remain,  notwith- 
standing any  act  of  the  proprietor :  it  shall  not  be  in  his  power  to 
apportion  the  charge  whereby  the  remedy  for  public  benefit  shall 
be  made  more  difficult,  or  by  alienations  to  persons  unable  to 
render  it,  in  respect  of  the  parts  which  should  come  into  such 
hands,  quite  frustrate.    R.  v.  Duchess  ofBucdeughy  1  Salk.  358. 

Ofthejpka.^^ll  hath  been  resolved  that  it  is  not  sufficient  for  Fleamnst 
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ihew  who  is 
iable  to  repair. 
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What  justices 
may  try  the 
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1  Ann.  St.  1. 
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Inhabitants 
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the  defendants  to  an  indictment  for  not  repairing  a  bridge,  to 
excuse  themselves,  by  shewing  either  that  they  are  not  bound  to 
repair  the  whole,  or  any  part  of  the  bridge,  without  shewing  wliat 
other  person  is  bound  to  repair  the  same ;  and  it  is  said  that  in 
such  case  the  whole  charge  shall  be  laid  upon  such  defendants, 
by  reason  of  their  ill  plea.    I  Hato,  c*  77.  §  4. 

R.  V.  West  Riding  of  Yorkshire,  7  East,  588.  3  Smith's  Rep,  467. 
This  was  an  indictment  for  not  repairing  a  highway.  A  special 
verdict  was  found.  The  indictment  alleged  that  a  certain  part  of 
the  highway,  at  the  township  of  Qtftdt,  in  the  fVeit  Riding,  &c.  to 
wit,  a  certain  part  thereof  lying  next  adjoining  the  west  end  of  i 
certain  public  bridge  there,  called  Tamewaier  Bridge,  and  widus 
the  distance  of  300  feet  thereof,  &c.  &c.  was  and  yet  is  vm 
ruinous,  &c.  dire.  And  that  the  inhabitants  of  the  West  jRitfrn^of, 
&c.  of  right  ought  to  repair,  &c.  Plea,  it*  g.  The  evidence  (u 
far  as  it  is  material  to  this  point)  was,  that  the  township  of  Qnd 
lay  in  the  parish  of  Saddleworth  in  the  said  riding,  which  pirisfc 
had  been  immemorially  divided  into  four  districts  called  Mmh 
in  one  of  which  mears,  called  Shato  Mear,  the  highway  io  Qod 
(herein-before  mentioned)  lay ;  and  that  the  300  feet  at  tbeotber 
end  of  the  bridge  lay  in  another  mear ;  and  that  each  mer  hui 
respectively  repaired  the  said  respective  highways,  Stc  &c.  The 
mam  argument  was  upon  the  liability  of  the  county  to  reptir 
these  ends  of  300  feet  each,  in  the  same  manner  as  they  were 
liable  to  repair  the  bridge.  This  was  decided  in  the  aiBraiatiTe. 
But  in  arguing,  it  was  said  by  Mr.  Holroyd,  who  was  couniel  fcr 
the  crown,  and  not  contradicted  by  the  court,  that  no  questioA 
could  arise  as  to  any  special  liability  of  the  respective  roeari 
because  the  general  issue  only  was  pleaded ;  and  any  qaestioD  of 
that  sort,  he  said,  could  only  be  raised  by  a  special  plea.  He  cited 
R.  V.  City  of  Nortoich,  1  Str.  180.  182.  The  counsel  for  tbe 
defendants  argued  against  this,  upon  the  principle  of  assomii^ 
that  these  ends  were  highuoays,  and  not  parts  of  the  bridge.  Thi 
however,  the  court  overruled. 

It  seemeth  that  no  inhabitant  of  a  county  ought  to  be  a  jvror, 
for  the  trial  of  an  is^ue,  whether  the  county  be  bound  to  sock 
repairs  or  not ;  and,  therefore,  the  jury  must  come  from  some  ad- 
jacent county.     1  Hax»;  c.  77.  §  6. 

And  it  seemeth  that  the  same  objection  may  lie  as  to  the  ju* 
tices,  where  they  are  (as  it  may  probably  happen)  all  interettd. 
In  which  case  it  seemeth  that  the  trial  shall  be  in  the  nest 
county.  For  where  an  impartial  trial  cannot  be  had  in  the  propf' 
county,  it  shall  be  tried  as  near  to  the  same  aa  may  be.  Ai  "> 
the  case  of  R.  v.  the  Inh.  of  the  County  of  the  City  of  Vcmd. 
concerning  a  county  bridge,  the  trial  was  in  SuffM*  ^B^fr- 
859,  860. 

But  now,  by  a  special  statute,  xriz.  I  Ann.  st.  1.  f.  18>»  so  o- 
habitant  of  the  county  in  such  case  may  be  a  witness. 

By  §4.f  no  fine,  issue,  penalty,  or  forfeiture,  upon  anyprewot- 
ment  or  indictment,  for  not  repairing  bridges,  or  the  highways  sC 
the  end  of  bridges,  shall  be  returned  into  the  exchequer,  but  ^ 
be  paid  to  the  treasurer,  to  be  applied  towards  the  said  repaid 
and  not  otherwise. 

By  §  5.,  no  presentment  or  indictment  for  not  repairing  bridgeS) 
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or  highwajs  at  the  end«  of  bridges,  shall  be  removed  by  certiorari 
out  o(  the  county  into  another  court. 

Removed  6y  certiorari.]     In  the  case  of  R.  v.  Inhabitanti  qf  Removtl  by 
CKfuUrkmdt  6  T.  R,  194%,  the  chief  question  was.  Whether  an  eertimti,  not 
indictment  for  not  repairing  a  bridge  could  be  removed  by  cer*  ^^^  ^  pn>- 
tiorari  or  not  ?     To  shew  that  it  could  not^  the  defendant  relied  '^^^'^'^ 
on  the  above  clause :  but  the  prosecutor  contended  that  it  was 
ioteoded  only  to  prevent  defendants  removing  such  presentments 
or  indictmentSy  and  did  not  take  away  the  certiorari  from  the  pro^ 
tecnior, — Ld.  Kenyan  C.  J.  stated  several  cases  in  which  inform- 
atioDS  and  indictments  for  non-repair  of  bridges  had  been  removed 
by  writs  of  C0r/iorar»  applied  for  by  the  prosecutors.     And  that 
therefore  the  court  were  of  opinion  that  the  certiorari  was  pro- 
perly issued.    He  also  stated,  that  if  it  were  otherwise,  it  would 
be  ao  anomalous  case  in  the  law  of  England^  for  that  in  these 
ca^es  the  defendants  are  the  inhabitants  of  a  county,  and  if  the 
iodictments  cannot  be  removed  by  certiorari^  they  must  be  tried 
by  the  very  persons  who  are  parties  to  the  cause. 

This  case  afterwards  came  by  writ  of  error  before  the  house 
of  lords,  where  the  above  judgment  was  affirmed.  S  Bos.  Sf 
Puli.$54f. 

A  certiorari  lies  to  remove  an  order  made  by  the  justices  cod« 
zeroing  the  repair  of  a  bridge,  pursuant  to  a  private  act  of  par- 
isment ;  and  the  justices  ought  to  return  the  private  act  upon 
rbich  their  order  is  founded.    Dalt.  504. 

/2.  T.  the  Inhab.  of  Hamworthf  2  Str.  900.     Upon  motion  to  Nor  to  d«f«nd- 
{uash  a  certiorari  to  remove  an  indictment  against  the  defendants  *nta  where 
t  sessions,  for  not  repairing  a  bridge,  it  was  insisted,  that  by  ^^"i**''^ 
tat.  1  Ann.  Cm  18.  the  certiorari  is  taken  away.     To  which  it  was  ^^^^   **  ^ 
nswered,  and  resolved  by  the   court,  that  this  act  extendeth 
n)y  to  bridges  where  the  county  is  charged  to  repair ;  and  that 
^here  a  private  person  or  parish  is  charged,  and  the  right  will  come 
)  question,  the  act  of  the  5  &SW.S.cA\,  hath  allowed  the  grant- 
ig  a  certiorari.     And  therefore  they  refused  to  quash. 

By  Stat*  12  G.  2.  c.29.  §  I.,    the   charges   of  repairing  and  isG.  s.  c.  99* 
meDding  bridges,  and  highways  at  the  ends  of  bridges,  shall  be  Charges  of 
aid  out  of  the  general  county  rates.     (See  52  G.  S.  c.  1 10.  post.)  ^epMring. 
By  Stat.  22  H.S.  c.S.  (4.,    the  justices  of  peace  within  the  8SH.  8.  c.  5. 
liires  or  ridings  wherein  such  decayed  bridges  be,  out  of  cities  and  Appointing 
>WD8  corporate ;  and  if  it  be  within  cities  or  towns  corporate,  then  ■^'^^y^''*  > 
le  justices  of  peace  within  every  such  city,  &c.  or  four  of  them 
:  the  least  (1  Q.),  within  the  limits  of  their  commissions  and  au- 
lorities,  shall  have  power  to  name  and  appoint  two  surveyorsi 
ith  salaries,  to  see  the  bridges  amended. 

And  this  business  of  surveying  the  bridges,  for  the  more  con-  usually  the 
.'nience,  is  usually  annexed  by  the  justices  to  the  office  of  the  high  constables. 
gh  constables;   for  which  they  have  by  this  clause  power  to 
low  them  salaries. 

And  by  sUt.  43  G.  3.  c.  59.  (called  Lord  Gotoer's  act),  after  re-  43  G.  s.  c.  59. 
ting,  that  whereas  the  inhabitants  of  counties  in  England  ^^^  are 
f  law  bound  to  repair,  support,  and  maintain  the  public  bridges, 
>mmonly  called  county  bridges^  within  such  counties  respec^ 
i-ely,  and  the  roads  at  each  of  the  ends  thereof,  for  limited  dis- 
nces ;  but  the  laws  empowering  them  so  to  do  are  insufficient 
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Surveyors  of 
county  bridges 
empowered  to 
get  materials 
for  the  repair  of 
bridges  in  the 
same  manner 
as  surveyors 
of  highways 
under  13  G.  3. 
c.  78. 


54  G.  S.  c.  90. 
Above  pro- 
visions extend- 
ed to  smaller 
divisions  than 
counties. 

55  G.  S.  c.  143. 


Surveyors  of 
county  bridges, 
and  other  per- 
sons  employed 
under  contracts, 
empowered  to 
take  stones  for 
tlie  repair  of 
county  bridges. 


and  defective :  And  whereas  doubts  have  arisen  how  far  the 
inhabitants  are  liable  to  improve  such  bridges  when  they  are  net 
sufficiently  commodious  for  the  public,"  it  is  enacted,  **  that  it 
shall  be  lawful  to  and  for  the  surveyor  of  bridges  and  other  poblic 
works,  in  each  and  every  county  respectively  within  En^aai 
appointed  or  to  be  appointed  by  the  justices  at  any  general  qoaner 
sessions  of  the  peace  to  be  holden  for  such  county,  and  the  uid 
surveyor  is  hereby  authorised  and  empowered  to  search  for,  take, 
and  carry  away  gravel,  stone,  sand,  and  other  materials,  for  tbe 
repair  of  such  bridges  and  roads  at  tbe  ends  thereof,  as  the  io« 
habitants  of  counties  are  bound  to  repair ;  and  to  remote  oh* 
structions  and  annoyances  from  such  bridges  and  roads,  in  sud 
and  in  the  same  manner  as  the  surveyor  or  surveyors  of  any  coo- 
mon  highway  within  this  kingdom  is  or  are  by  stat.  13  G.SL  cTS. 
authorised  to  do :  and  the  several  powers  and  authorities  thereby 
vested  in  the  surveyor  or  surveyors  of  highways,  as  well  ftx  tbe 
getting  of  materials  as  the  preventing  and  removing  of  all  did- 
sances  and  annoyances  from  such  bridges  and  roads,  shall  be,  umI 
the  same  are  hereby  vested  in  the  surveyor  and  surveyors  of 
county  bridges,  and  the  roads  at  the  ends  thereof  as  aforeaud; 
and  the  several  penalties,  forfeitures,  matters,  and  things  in  tbe 
said  act  contained,  relating  to  highwa3's,  shall  be  and  the  suae 
are  hereby  extended  and  applied,  as  far  as  the  same  are  appli- 
cable, to  such  bridges,  and  the  roads  at  the  ends  thereof  as  afore- 
said, as  fully  and  effectually  as  if  the  same  and  every  part  thcreot 
were  herein  repeated  and  re-enacted ;  the  said  surveyor  or  sv- 
veyora  making  satisfaction  and  compensation  for  all  trespaa  ao^ 
damage  done  in  the  execution  of  the  powers  of  this  act,  in  sod 
and  the  same  manner  as  the  surveyors  of  highways  are  required  ti 
make  in  and  by  the  said  act  of  the  13  G.  3.  c.  78." 

And  by  stat.  5if  G.3.  c.90.  §  2.,  all  the  powers  and  protisoes 
of  Stat.  43  G.  3.  t.59-  (except  as  to  bridges  hereafter  to  be  erect- 
ed) are  extended  **  as  well  to  bridges  and  the  roads  at  the  es^ 
thereof  repaired  by  the  inhabitants  of  hundreds,  and  other  geoeial 
divisions  in  the  nature  of  hundreds,  as  to  bridges  and  the  roads  it 
the  ends  thereof  repaired  by  the  inhabitants  of  counties.** 

And  by  stat.  55  G.  3.  c.  143.  §1.,  after  reciting  the  abof^ 
mentioned  provisions  of  statutes  43  G.  3.  c.  59*  §  1*  and  54  (r- ^^ 
c.  90.,  and  that  whereas  **  it  is  expedient,  that  surreyors  a 
county  bridges  and  other  persons  being  under  contract  for  dK 
rebuilding  or  repairing  such  bridges,  or  bridges  repaired  by  tbi 
inhabitants  of  hundreds  and  other  general  divisions  of  cooniiesa 
the  nature  of  hundreds,  should  have  a  more  extended  power  ks 
procuring  materials  than  is  at  present  vested  in  such  sarfcyors  u 
county  bridges,  by  the  operation  of  the  said  first  recited  act.  so 
far  as  relates  to  the  procuring  ^of  stone  for  such  purposes  froa 
Quarries ;"  it  is  enacted,  that  '*  it  shall  and  may  be  lawful  to  asd 
for  every  surveyor  of  such  bridges  in  each  and  every  cmwtj 
within  Engtandt  appointed  or  to  be  appointed  by  the  jactioes  ii 
any  general  quarter  sessions  of  the  peace  to  be  holden  for  tad 
county;  and  also  to  and  for  the  bridge-master  or  all  sod  et  err 
persons  or  person  who  may  at  the  passing  of  this  act,  orfroaa 
and  after  the  passing  thereof,  be  under  contract  for  tberebuildiof 
or  repairing  of  any  public  bridge,  built  or  repaired  at  the  ex- 
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>ense  of  the  inhabiUiDts  of  any  such  county,  hundred,  or  general  S5  O.S.  c  143. 

iirision  as  aforesaid ;  and  such  surveyor  and  surveyors,  and  also 

iuch  other  person  or  persons  are  hereby  authorised  and  em- 

>owered,  with  the  consent  and  by  the  order  of  two  justices  of  the  Comtnt  and 

>eace,  acting  for  the  county  in  which  such  bridge  is  intended  to  order  of  two 

)e  rebuilt  or  repaired,  first  had  and  obtained  for  that  purpose,  to  jt»tioetofth« 

earch  for,  work,  dig,  get,  and  carry  away  any  stone  in,  from,  op  *'****  »•€••- 

»ut  of  any  quarry  or  quarries  whatsoever  within  the  county  or  ^^* 

;ounties  to  which  such  bridge  may  belong ;  other  than  and  ex-  QuarriM  situ- 

«pt  such  quarries  as  may  be  situated  within  a  garden,  yard,  ^ted  in  gmrdeni 

ivenue  to  a  house,  lawn,  park,  paddock,  or  inclosed  plantation,  or  ^^  plaMiire 

IS  may  now  or  hereafter  have  ornamental  timber  trees  growing  ST^IJ^*' "  hL^ 

hereon,  without  the  licence  or  consent  of  the  owner  or  owners  of  cooMtit  ^  Um 

uch  quarry  or  quarries,  as  such  surveyor  or  other  person  or  per-  ownen. 

OQS  shall  judge  necessary  for  the  rebuilding  or  repairing  of  such 

bridges  respectively,  provided  such  quarry  or  quarries  shall  have 

^een  worked  within  the  last  three  years  preceding  the  time  when 

ach  bridge  shall  be  about  to  be  rebuilt  or  repaired ;  the  «iid  sur-  Satis&ctloa  to 

eyor  or  other  person  or  persons  making  such  satisfaction  and  l>e  made  for 

ecompence  for  the  value  of  such  stone,  and  ako  for  the  damage  >ton«,  and 

0  be  done  to  such  quarry  or  quarries  by  the  getting  and  carry-  ^"^H^  d<»*- 

Qg  away  the  same,  as  shall  be  agreed  upon  between  him  or  them, 

iod  the  owner,  occupier,  or  other  person  interested  in  such  quarry 

irqQarries  respectively;  and  in  case  they  cannot  agree,  or  such  in  caw  of  ro- 

»wner  or  occupier  or  other  person  interested  shall  refuse  to  treat,  fusal  to  treat, 

hen  and  in  every  such  case  the  justices  of  the  peace  at  their  ge-  justices  at  ge- 

leral  or  quarter  sessions,  or  any  two  or  more  of  them  appointed  "•'?* ^^ ^n^ 

or  that  purpose,  fourteen  days'  notice  having  been  given  to  the  J^***^Ui^Tiduo 

iwaer  or  bis  agent  of  the  Intention  to  require  a  jury,  shall  cause  of  the  stones, 

he  value  of  such  stones  and  amount  of  such  damage  to  be  in-  and  amount  of 

[uired  into  and  ascertained  by  a  jury  of  indifferent  men  of  the  the  damage 

!Ounty,  riding,  division,  city,  town,  liberty,  or  precinct  wherein  ^°°*»  ^^. 

he  same  shall  be  situated ;  and  to  that  end  shall  summon  and  call  ■*J*''**"     ^ 

lefore  such  jury,  and  examine  upon  oath  (which  oath  any  two  or  *^°^' 

Dore  of  such  justices  of  the  peace  is  and  are  hereby  empowered 

0  administer)  any  person  or  persons  whomsoever ;  and  such  jus-  witnesses, 

ices  of  the  peace,  or  any  two  of  them,  shall,  by  ordering  a  view  called  before 

)r  otherwise,  use  all  ways  and  means  for  the  information  of  them-  the  jury,  may 

elves  and  of  such  jury  in  the  premises  ;  and  when  such  jury  shall  ^  ««Mnined 

lave  inquired  of  anil  ascertained  the  value  of  such  stones  and  ^^°  ^ 

imount  of  such  damage,  the  said  justices  of  the  peace  shall 

hereupon  order  that  the  sum  or  sums  which  shall  so  appear  to 

)e  the  value  of  such  stones  and  amount  of  such  damage  shall  be 

}aid ;  which  verdict  or  inquisition  and  order  shall  be  filed  of  re- 

:ord  by  the  clerk  of  the  peace,  or  other  officer  having  the  cus- 

ody  of  the  records  of  the  said  county,  riding,  division,  city, 

^wD,  liberty,  or  precinct,  and  shall  be  final  and  conclusive  to  all 

ntents  and  purposes  whatsoever,  against  all  parties  and  persons 

vhomsoever  claiming  or  to  claim  in  possession,  remainder,  rever- 

iion,  or  otherwise,  their  heirs  and  successors,  as  well  absent  as 

present,  infants,  lunatics,  idiots,  and  persons  under  coverture,  or 

^ny  other  disability  whatsoever,   corporations,  guardians,   com- 

inittees,  husbands,  trustees,  and  attornies,  or  any  other  person  or 

persons  whomsoever." 
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Justices  of  Uie 
peace  may 
require  sheriffs 
QT  bailiffs  to 
return  juries. 


Jary. 


Penalty  on  jury 
refusing  to  ap- 
pear or  to  be 
sworn,  and  on 
persons  sum- 
moned to  at- 
tend, refusing 
to  give  erid- 
ence. 


Eipenses  of 
the  jury,  bow 
to  be  defrayed. 


Persons 
■ggneved  may 
appeal  to  jus- 
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(  2.  '^  And  for  the  summoning  and  returning  luch  jories,'*  it  is 
enacted,  "  that  such  justices  of  the  peace,  or  any  two  of  tbeni, 
may  issue  their  warrant  or  warrants  to  the  sheriff  or  bailiff  of  aoj 
particular  county,  riding,  division,  city,  town,  liberty,  or  preciod, 
within  the  limits  of  which  the  quarry  or  quarries  shall  be  situated, 
requiring  him  to  impannel,  siunmon,  and  return  an  indiSereot  juiy 
of  24  persons  qualified  to  serve  on  juries,  to  appear  before  tk 
said  justices,  or  any  two  of  them,  at  such  time  and  place  as  b  such 
warrant  or  warrants  shall  be  appointed ;  and  such  sheriff  or  bailif 
is  and  are  hereby  required  to  impannel,  summon,  and  retan  lodi 
number  of  persons  accordingly ;  and  out  of  the  persons  so  inpao- 
nelled,  summoned,  and  returned,  or  out  of  such  of  them  ai  imH 
appear  upon  such  summons,  the  justices  of  the  peace,  or  aoj  m 
of  them,  shall,  and  they  are  hereby  empowered  and  required  to 
draw  by  ballot,  and  to  swear  or  cause  to  be  sworn,  twelve  oca, 
who  shall  be  the  jury  for  the  purposes  aforesaid;  and  inddidt 
of  a  sufficient  number  of  jurymen  so  returned,  the  said  sberil 
or  bailiff"  shall  take  such  other  honest  and  indifferent  men  of  the 
by-standers,  or  that  can  speedily  be  procured  to  attend  that  fer- 
vice,  to  make  up  the  number  of  12;  and  all  persons  concersed 
shall  have  their  lawful  challenges  against  any  of  the  said  jaiyaiei 
when  they  come  to  be  sworn ;  and  the  said  justices  of  the  peacxi 
or  any  two  of  them,  shall  have  power  from  time  to  time  to  impHe 
a  fine  or  fines  on  suoh  sheriff  or  bailiff,  or  his  deputy  or  deputes. 
making  default  in  the  premises,  and  on  any  of  the  persoas  vfai 
shall  be  summoned  and  returned  on  such  jury,  and  who  tball  vi 
appear,  or  appearing  shall  refuse  to  be  sworn  on  the  saki  jury,  ff 
being  sworn,  shall  refuse  to  give  or  shall  not  give  a  verdict,  orsbti 
in  any  other  manner  wilfully  neglect  his  or  their  duty  thereio,»i 
also  on  any  person  who,  being  summoned  and  required  to  gnt 
evidence  before  the  said  jury,  shall  refuse  or  neglect  to  appear,  ff 
appearing  shall  refuse  to  be  sworn  or  to  give  evidence,  so  tbit  ea 
such  fine  be  more  than  10/.  nor  less  than  20$^  on  anj  ooepeis^ 
for  one  offence." 

§  S.  enacts,  **  That  in  case  any  jury  shall  give  in  and  deliver  i 
verdict  for  more  money  as  the  value  of  such  stones  and  amouottf 
such  damage,  than  what  shall  have  been  offered  for  the  porcbtse 
thereof  by  such  surveyor  or  other  person  or  persons  as  Bl^ona^ 
the  costs  and  expenses  of  summoning  and  maintaining  thejis? 
and  witnesses  shall  be  borne  and  paid  out  of  the  rates  to  be  co^ 
lected  within  such  county  respectively  ;  but  if  such  jury  shtllgi^ 
in  and  deliver  a  verdict  for  no  more  or  for  less  money  thm  ^ 
money  which  shall  have  been  so  offered  by  such  surveyor  orotbff 
person  or  persons  as  aforesaid,  then  the  costs  and  expenses  ^ 
summoning  and  maintaining  the  said  jury  and  witneases  shaUbe 
borne  and  paid  by  the  person  or  persons  with  whom  soch  coo* 
troversy  or  dispute  touching  the  value  of  such  stones  aod  sboob^ 
of  such  damage  shall  arise,  and  shall  be  levied  bj  the  wamatot 
one  of  the  said  justices,  by  distress  and  sale  of  the  goods  ff^ 
chattels  of  the  person  or  persons  made  liable  to  the  pajn^ 
thereof.'* 

§  4.  Provided,  "  that  if  any  person  shall  think  himsdf  aggn^ 
b^  any  thing  done  in  pursuance  of  this  act,  sudi  persoo  ouj. 
within  the  space  of  three  calendar  months  next  afler  the  caa^ 
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f  complaint  shall  have  arisen,  appeal  to  the  justices  of  the  peace  55G.  3.c.  I4s. 
anj  general  quarter  sessions  of  the  peace  to  be  holden  for  the 


nit  wherein  the  cause  of  complaint  shall  arise,  every  such  appel-  ticcs  asscmblMl 
lit  first  giving  14  days'  notice  at  least  in  writing,  of  his  intention  '"  g«ner»)  quwta 
^  bring  such  appeal,  and  of  the  cause  or  matter  thereof,  to  the  *^  •ouon*- 
?rson  or  persons  against  whom  such  complaint  shall  be  made,  '^PP^V*"^  ^ 
id  within  three  days  next  after  such  notice  entering  into  a  recog«  ^^JaiMceT" 
zance  before  some  justice  of  the  peace  .acting  for  the  county      ^^^^  ' 
lierein  the  cause  of  complaint  shall  arise,  with  two  sufficient 
[reties  conditioned  to  try  such  appeal,  and  to  abide  by  the  order 
^and  pay  such  costs  as  shall  be  awarded  by  the  justices  at  such 
ssion  aforesaid ;  and  the  said  justices  at  such  session,  upon  due  JutticM  to  de. 
*oof  of  such  notice  being  given  as  aforesaid,  and  of  the  entering  Ermine  the 
to  such  recognizance,  shall  hear  and  finally  determine  the  cause  "*^^  of  ap- 
td  matter  of  every  such  appeal  in  a  summary  way,  and  make  ^  ''^'""^ 
ich  award  to  the  party  appeiding  or  appealed  against,  as  the  said 
stices  shall  think  proper ;  and  the  determination  of  such  justices 
I  assembled  shall  be  binding  and  conclusivci  to  all  intents  and 
irposes." 

It  seemeth  to  be  clear  that  those  who  are  bound  to  repair  Manner  of 
idgeSf  must  make  them  of  such  height  and  strength  as  shall  be  repairing, 
kswerable  to  the  course  of  the  water,  whether  it  continue  in  the 
d  channel,  or  make  a  new  one.    1  Haw,  c.  77*  $  1. 

And  persons  are  not  trespassers  for  entering  on  any  adjoining  May  enter  on 
nds  for  repairing  bridges,  or  laying  thereon  the  requisite  mate-  ^  \^^*  *^* 

iJg.  joining. 

In  Rex  ▼•  Justices  of  Glamorganshire,  5  T,  R.  279.  Buller  3.  Changing  the 
id,  —  "  As  to  the  power  of  justices  to  change  roads,  by  changing  situation  of 
le  local  situation  of  a  bridge,  there  certainly   are  old   cases  ^"^^*- 
gainst  it,  and  they  were  properly  decided ;  because  previous  to 
at.  H  G.  2.  c.  33.  the  sessions  had  no  power  to  change  the  situa« 
9n  of  bridges ;  but  that  act  impliedly  gives  them  that  power,  for 
enables  them  to  purchase  lands  adjoining  any  county  bridgc^or 
e  more  commodious  enlarging  and  convenient  rebuilding  the  same. 
his,  therefore,  impliedly  gives  them  the  power  of  altering  the 
Dsition   of  the  bridge   to  suit  the  convenience  of  the  public. 
ide  Stat.  43  G.  3.  c.  59.  post,  p.  630. 

And  in  one  case  the  court  strongly  intimated,  that  if  a  bridge  Widening 
sed  for  carriages,  though  formerly  adequate  to  the  purposes  in-  bridgei. 
ioded,  were  not  now  of  sufficient  width  to  meet  the  public  exi-  But  see  infira. 
eocies,  owing  to  the  increased  width  of  carriages,  the  burthen 
r  widening  it  must  be  borne  by  those  who  are  bound  to  repair 
)e  bridge.     And  Lord  Kenyon  C.  J.,  in  giving  the  judgment  in 
lis  case,  said,  that  upon  this  question  there  could  not  be  enter- 
lined  much  doubt.     RexY,  In/iab.  of  Cumberland,  6  T,  R.  I94'« 
nth    See  also  Rex  v.  W*  R.  of  Yorkshire,  ani^. 
However,  where  the  same  case  came,  by  error,  before  the  house 
f  lords,  the  lord  chancellor  (Ld.  Eldon)  expressed  great  doubts 
hether  the  same  persons  who  are  bound  to  repair  a  bridge  are 
Iso  bound  to  widen  it,  if  the  exigencies  of  the  public  should 
equire  it.   Inhab*  of  Cumberland  v.  The  King,  in  Error,  3  Bos, 

Aq  indictment  having  been  preferred  against    the    count^^  A  county  can. 
bargii^  that  a  certain  common  public  bridge  washout  of  repair,  not  be  called 

s  s  3 
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upcm  to  widen  and  was  also  too  narrow,  so  that  the  king's  subjects  could  not  ptss 
a  bridge.  and  repass  without  great  danger,  &c. ;  it  was  found,  by  a  specid 

verdict,  that  the  bridge  was  not  out  of  repair,  but  that  it  was  too 

narrow,  so  that  passengers  could  not  go  over  it  without  danger, 

but  that  it  was  as  wide  as  it  ever  had  been.     After  argument,  the 

court  held,  that  there  was  no  authority  for  caUing  upon  a  cour.ry 

to  widen  an  old  bridge,  any  more  than  for  compelling  it  to  build  a 

new  bridge,  or  for  indicting  a  parish  for  not  widening  a  highvar 

which  was  inconveniently  narrow.     Judgment  for  defeodflnts. 

R.  V.  Inhab.  of  Devon,  ^B.Sf  C.  670. 

43  O.  s.  c.  59.       The  defects  in  the  laws  for  repairing  and  rebuilding  coomj 

Quarter  set-       bridges,  by  enabling  the  justices  at  sessions  to  purchase  lind^ 

Mon«  may  Alter    mjjg,.  certain  circumstances  for  such  purposes,   (which  wis  in 

the  iituation  of  ,  rju       ^^ij^o     '^^a    r   t  \  — . 

eounty  bridges,  8ome  degree  supplied  by  stat.  14  G.  2.  c  33.  $  1.)  are  more  con:- 

end  roads  at  the  pletely  remedied  by  stat.  43  G.  3.  c.  59.  §  2.»  by  which  it  is  eo- 
eod  thereof,  or  acted,  "  That  where  any  bridge  or  bridges,  or  roads  at  the  ends 
widen tbesame.   thereof,  repaired  at  the  expense  of  any  county,  shall  be  nirrow 

and  incommodious,  it  shall  and  may  be  lawful  to  and  for  the  said 
justices,  at  any  of  their  general  quarter  sessions,  to  order  aod 
direct  such  bridge  or  bridges,  and  roads,  to  be  widened,  improTed. 
and  made  commodious  for  the  public ;  and  that  where  any  bridge 
or  bridges,  repaired  at  the  expense  of  any  county,  shall  be  so 
much  in  decay  as  to  render  the  taking  the  same  wholly  dowB  D^ 
cessary  or  expedient,  it  shall  and  may  be  lawful  to  and  for  the 
said  justices,  at  any  of  their  said  general  quarter  sessions,  to  order 
and  direct  the  same  to  be  rebuilt,  either  on  the  old  uteor 
situation,  or  on  any  new  one  more  convenient  to  the  public,  coc* 
tiguous  to  or  within  two  hundred  yards  of  the  former  one,  >»to 
such  justices  shall  seem  meet ;  and  if,  for  the  purpose  of  alterie; 
the  situation,  or  of  widening  or  enlarging  any  such  bridge  c 
bridges,  road  or  roads  as  aforesaid,  it  shall  be  necessary  to  po^* 
54  O.  s.  c.  9a    chase  any  land  or  ground  [or  by  stat.  54  G.  3.  c.  90.  '  anj  boui- 

ing  or  buildings,  or  other  erections,*]  it  shall  and  may  be  Wo^ 
for  such  county  surveyor  or  surveyors,  by  and  under  the  direC' 
tion  of  such  justices  at  their  general  quarter  sessions  as  aforesaid, 
to  set  out  and  ascertain  the  same,  not  exceeding  in  the  whole  09^ 
acre  at  any  one  such  bridge  as  aforesaid,  and  to  contnctird 
agree  with  the  owner  or  owners  of  such  land,  and  persons  ib- 
terested  therein,  for  the  purchase  thereof,  either  by  a  sao  ic 
gross,  or  by  an  annual  rent,  at  the  option  of  such  owner  or  ovnm: 
and  if  the  said  surveyor  or  surveyors  cannot  agree  with  tbe»^ 
owner  or  owners  for  the  purchase  thereof,  or  the  recompeoce  td 
be  made  for  the  same,  or  by  reason  of  such  owner  or  owners  net 
being  to  be  found,  shall  be  prevented  from  treating,  then  tnd'^ 
every  such  case,  the  said  justices  in  their  general  quarter  sessions 
shall  impannel  a  jury,  andf  assess  the  compensation  and  satisfsc^'^- 
for  such  land,  and  for  the  trespass  and  damage  to  be  done  bj  »^ 
execution  of  the  powers  of  this  act,  in  the  same  manner  as  th«T 
are  authorised  and  empowered  to  do  by   the  said  abore-0^; 
tioned  act  of  the  13  G.  3.  c.78.  in  relation  to  highways;  and*L 
and  every  the  clauses,  powers,  provisions,  exemptions,  penalties 
matters,  and  things,  in  the  said  act  contained,  as  well  f^ith  respect 
to  impanelling  juries,  examinine  and  swearing  witnesses,  psj* 
menu  of  expentesi  enabling  bodies  politic,  corporatei  tod  ^^ 
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pate,  and  other  incapacitated  persons,  to  sell  and  convey,  and  all  43  6.  s.  c.  59. 

)ther  the  powers  and  provisions  of  the  said  act,  shall  be,  and  the 

ame  are  hereby  extended  and  applied  to  the  works  by  this  act 

iQthorised  to  be  done  and  performed,  as  far  as  the  same  are  appli- 

able,  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if  the 

arae  were  herein  particularly  repeated   and   re-enacted :   Pro-  P''e«entinent  to 

ided^  that  no  money  shall  be  applied  to  the  amendment   or  ^°^c« 

Iteration  of  any  such  bridge  or  bridges,  until  presentment  shall 

ave  been  made  of  the  insufficiency,  inconveniency,  or  want  of 

^paration  of  such  bridge  or  bridges,  in  pursuance  of  some  or 

Qe  of  the  statutes  made  and  now  in  force  concerning  public 

ridges.'* 

§4.  And  the  inhabitants  of  counties  shall  and  may  sue  for  any  lohabiuuits  of 
amages  done  to  bridges  and  other  works  maintained  and   re-  counties  may 
aired  at  the  expense  of  such  counties  respectively,  and  for  the  »»« 'o»"  d»m8get 
covering  of  any  property  belonging  to  such  counties,  in    the  inthJnamelTf 
ame  of  their  surveyor,  and  also  shall  and  may  be  sued  in  the  i\^^  surveyor. 
ame  of  such  surveyor ;   and  no  action   or   prosecution  to  be 
rought  or  commenced  by  or  against  the  inhabitants  of  counties, 
y  virtue  of  this  act,  in  the  name  of  the  said  surveyor,  shall  abate 
r  be  discontinued  by  the  death  or  removal  of  such  surveyor, 
rby  the  act  of  the  surveyor,  without  the  consent  of  the  justices 
t  their  general  quarter  sessions,  but  the  surveyor  for  the  time 
eing  shall  be  deemed  the  plaintiff  or  defendant  in  such  actions, 
i  the  case  may  be  :  Provided  that  every  such  surveyor  in  whose 
ame  any  action  or  suit  should  be  so  commenced,  prosecuted,  or 
lefeiided,  shall  be  reimbursed  and  paid  out  of  the  monies  in  the 
lands  of  the  treasurer  of  the  public  stock  of  such  county  respec- 
iveiy,  all  such  costs  and  charges  as   he  shall   be  put  unto  or 
become  chargeable  with  by  reason  of  his  being  so  made  plaintiff 
ir  defendant  therein  ;  and  also  all  the  costs  and  charges  of  pro- 
ecuting  any  indictment  or   indictments,  or  other   proceedings 
igaiost  any  person  or  persons  whomsoever. 

§  6.  All  orders  and  proceedings  within  the  county  of  Yorkt   Orders  respecu 
elalive  to  county  bridges,  shall  in  future  be  made  and  had  by  the  u"^*^°""n^jhe 
ustices  of  the  respective  ridings,  assembled  at  the  annual  and  ^.Q^n^o^y^, 
;eneral  quarter  sessions  holdcn  the  6rst  whole  week  after  Easter     o  lie  made  by  ' 
md  at  no  other  sessions  whatever,  within  such  ridings,  except  at  the  sessions 
uch  adjournment  as  shall  be  made  at  the  above   annual  and  neld  the  first 
jeneral  quarter  sessions,  so  holden  as  aforesaid,  for  the  express  ^^^  **^" 
)urpo8e  of  carrying  such  orders  into  effect :    Provided,  that  it 
>hall  be  lawful  for  any  two  justices  of  the  said  ridings  respectively, 
n  cases  of  emergency,  to  give  such  orders  for  making  temporary 
bridges,  or  such  temporary  repairs  as  shall  be  necessary  for  the 
temporary  accommodation  of  the  public. 

^ex  V.  The  Justices  of  Dorset  and  others,  15  East,  594.     The  Case  of  jus- 
iustices  of  Dorset  having,  under  stat.  43  G.  3.  c.  59.,  contracted  «>cw  pulling 
for  the  building  of  a  new  bridge  in  a  different  site  in  lieu  of  the  bridV^revious 
t^ld  one,  which  was  ruinous ;  and  having  directed  the  old  bridge  to't^^lfJad^ng 
to  be  taken  down  before  the  new  one  was  passable,  for  the  benefit  of  new  brid^re 
0^  the  old  materials  to  be  used  by  the  contractor  in  finishing  the  in  a  dlflerent 
new  bridge ;  the  court  of  K.  B.  refused  a  writ  of  prohibition  to  s'le- 
them  to  restrain  them  from  pulling  down  the  old  before  the  new  f^*b'*K  b" 
bridge  was  passable ;  though  there  were  strong  affidavits  of  the  ^ 
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S  G.  4.  c.  !26. 
Materials  for 
repairing 
bridges. 

12  G.  2.  c.  29. 
Justices  in 
quarter  sessions 
may  contract 
for  rebuilding, 
repairing,  &c. 
for  a  term  of 
years. 


Contract  to  be 
entered  in  a 
book,  and  open 
to  inspection. 


5SG.  S.  Clio. 
Recital. 
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inconvenience  and  loss  to  be  sustained  by  the  neighbAorhood  in 
being  obliged  to  use  a  round-about  way  in  the  interval;  referris^ 
the  complainants  to  the  ordinary  remedy  \}y  indictmeDt,  if  the 
pulling  down  the  old  bridge  under  these  circuDistaocct  were  a 
nuisance ;  and  seeing  no  occasion  to  interfere  by  applying  a  pnnpt 
remedy  of  a  novel  kind  in  modern  practice*  Lord  EUeabm^ 
C.  J.  asked  ( 15  Easi,  600.)>  What  must  have  been  the  case  if  the 
magistrates  had  ordered  the  bridge  to  be  rebuilt  on  the  old  site; 
when  it  would  have  been  impassible  to  continue  the  old  bridge 
standing  until  the  new  one  was  finished  ? 

By  Stat.  3  G.  4. 126.  §  32.,  materials  for  the  repairs  of  bridgei 
carried  along  a  turnpike  road  are  exempted  from  toll.  See  0^ 
mond  V.  JViddicombe,  2  B»  Sf  A*  49.  and  stat.  3  G.ii  c  1S& 
§32. 

By  Stat.  12  G.  2.  c.  29.  §  14>.,  when  any  public  bridges,  ramparts, 
banks  or  cops,  or  other  works,  are  to  be  repaired  at  the  expense 
of  the  county,  city,  riding,  &c.,  the  justices  at  their  geDeral  er 
quarter  sessions,  after  presentment  made  by  the  grand  jury  of 
want  of  reparation  thereof,  may  contract  with  any  persoa  for 
rebuilding,  repairing,  and  amending  the  same,  for  any  term  col 
exceeding  seven  years,  at  a  certain  annual  sum. 

In  order  to  which,  they  shall  at  their  general  quarter  setsioBs 
give  public  notice  of  their  intention  of  contracting  with  any  persoa 
for  rebuilding,  repairing,  and  amending  the  same. 

And  such  contracts  shall  be  made  at  the  most  reasonable  price 
which  shall  be  proposed  by  the  contractors ;  who  shall  give  txd- 
ficient  security  for  the  due  performance  thereof  to  the  clerk  of  the 
peace,  or  the  town  clerk,  or  chief  officer  of  such  county,  Ac. 

And  all  contracts  when  agreed  to,  and  all  orders  rebtof 
thereto,  shall  be  entered  in  a  book  to  be  kept  by  the  clerk  of  ^ 
peace,  &c.  for  that  purpose ;  who  shall  keep  the  same  amoog^ 
the  records  of  the  county,  &c»  to  be  inspected  by  any  of  the  jos- 
tices  within  their  limits,  at  all  seasonable  times,  and  by  anyperufi 
employed  by  any  parish  or  place  contributing  to  the  same,  witbooi 
fee. 

By  Stat.  52  G,  3.  c.  110.  §  1.,  reciting,  that  whereas  bys^>t 
12  G.  2.  c,  29.  **  no  part  of  the  money  to  be  raised  and  collected! 
in  pursuance  of  that  act  shall  be  applied  to  the  repair  of  tfj 
bridges,  gaols,  prisons,  or  houses  of  correction,  until  presentmeoti 
be  made  by  the  respective  grand  juries  at  the  assize,  great  ses" 
sions,  general  gaol  delivery,  or  general  or  quarter  sessions  of  tiie 
peace,  held  for  any  county,  riding,  division,  city,  town  corpoitte, 
or  liberty,  of  the  insufficiency,  inconveniency,  or  want  of  reptfj 
ation  of  their  bridges,  gaols,  prisons,  or  houses  of  correctiofi; 
and  that  <<  when  any  public  bridges,  ramparts,  banks,  or  cops*  * 
other  works,  are  to  be  repaired  at  the  expense  of  any  couo?. 
city,"  &c.  *'  it  shall  and  may  be  lawful  to  and  for  the  justiccf  o^ 
the  peace,  at  their  general  or  quarter  sessions  respectivdy,  or  w 
greater  part  of  them  then  and  there  assembled,  if  tbey  thiiu| 
proper  and  convenient,  afler  presentment  to  be  made  as  aforcsvd 
of  the  want  of  reparation  of  such  bridges,  ramparts,  baoksi  c^ 
cops,  to  contract  and  agree  with  any  person  or  persons  for  tke  ^^ 
building,  repairing,  and  amending  of  such  bridges,  'f"*?!!' 
banks,  or  cops,  as  shall  be  within  their  respective  coim^  ^ 
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''and  alJ  other  works  which  are  to  be  repaired  and  done  by  5S0.9«q.iio. 
auessinent  on  the  respective  counties/'  &c.  ''  for  any  term  or 
terms  of  years,  not  exceeding  seven  years,  at  a  certain  annual 
sum,  payment,  or  allowance  for  the  same,  such  contractor  giving 
sufficient  security  for  the  due  performance  thereof  to  the  respect- 
if e  cierk  of  the  peace  for  the  time  being,  or  the  town  clerk,  high 
bailiff,  or  chief  officer  of  any  city,  town  corporate,  or  liberty ;  and 
that  ftuch  justices,  at  their  respective  general  or  quarter  sessions, 
shall  give  public  notice  of  their  intention  of  contracting  for  re- 
building, repairing,  and  amending  the  bridges,  ramparts,  banks^ 
or  cops,  and  other  works  aforesaid,  and  that  such  contracts  shall 
be  made  at  the  most  reasonable  price  which  shall  be  proposed  by 
such  contractors  respectively  ;  and  that  ail  contracts,  when  agreed 
to,  and  all  orders  relating  thereto,  shall  be  entered  in  a  book,  to 
be  kept  by  the  respective  clerk  of  the  peace  for  the  time  being, 
or  the  town  clerk,  high  bailiff,  or  chief  officer  of  any  city,  town 
corporate,  or  liberty,  for  that  purpose,  who  is  and  are  hereby  re- 
quired to  keep  them  amongst  the  records  of  such  county,'  &c« 
"  to  be  from  time  to  time  inspected  at  all  seasonable  tiroes  by  any 
of  the  said  justices  within  the  limits  of  their  commissions,  and  by 
aoy  person  or  persons  employed  or  to  be  employed  by  any  parish, 
township,  or  place,  contributing  to  the  purposes  of  this  act,  with- 
OQt  fee  or  reward :  and  whereas  great  expense  in  the  repairs  of 
county  bridges,  ramparts,  banks,  cops,  or  other  works  appertaining 
to  the  same,  and  of  the  roads  over  the  same,  and  of  so  much  of 
the  roads  at  the  ends  thereof  as  by  law  is  to  be  repaired  at  the 
expense  of  any  county,  riding,"  &c,  **  and  great  inconvenience  to 
the  public  may  be  often  in  a  great  measure  prevented  by  timely 
and  immediate  repair  of  any  inconsiderable  damage,  injury,  defect, 
or  sudden  want  of  repair  or  amendment  of  the  same,  without  the 
delay  which  must  generally  arise  from  the  necessity  imposed  by 
the  aforesaid  act,  of  a  presentment  by  the  grand  jury  at  the  assize, 
great  sessions,  or  general  or  quarter  sessions  of  the  peace  held  for 
any  county,  city,"  Ac.  **  of  the  want  of  reparation  of  the  same ; 
by  means  of  which  delay  the  aforesaid  want  of  repair  is  often  very 
niuch  increased,  to  the  great  expense  of  the  county,  and  great 
inconvenience  of  the  public :  and  whereas  it  is  also  expedient  that 
the  justices  of  the  peace  of  any  county,  city,"  &c.  "  at  their 
general  quarter  sessions  respectively,  before  any  presentment 
shall  have  been  made  as  aforesaid,  as  directed  by  the  aforesaid 
act,  of  the  want  of  repair  of  such  roads,  should  be  enabled  without 
any  such  presentment  to  contract  and  agree  with  certain  persons 
herein-after  mentioned,  for  the  repairing  and  amending  of  the 
same ;  and  also  for  keeping  the  same  in  repair  when  so  repaired 
and  amended:"  it  is  enacted^  <*  that  it  shall  and  may  be  lawful  for  Quarter  les- 
ibe  justices  of  the  peace  of  any  county,  city,"  &c.  "  at  their  «<>»»  ni«y  ap- 
general  quarter  sessions  or  great  sessions  respectively,  to  be  point  annually 
holden  in  the  week  next  after  the  clause  of  Easier,  or  the  greater  ^us^^™^  ^^ 
part  of  them  then  and  there  assembled,  to  appoint  annually  two  superintend 
or  more  justices  acting  in  and  for  any  division  of  justices  in  such  roads  and 
county,  city,"  &c.  "  in  or  near  which  any  such  county  bridge,  or  bridgea. 
any  bridge  which  is  in  part  a  county  bridge,  ramparts,  banks, 
copSj  or  other  works  appertaining  to  the  same,  or  any  part  or 
parts  thereof,  or  the  roaus  over  the  same,  or  so  much  of  the  roads 
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at  the  ends  thereof  as  by  law  is  to  be  repaired  at  the  expense  of 
any  county,  city,"  &c.  *'  shall  be  situate,  to  superintend  the  same; 
and   whenever   it  shall  appear   on   their  own  inspection  to  be 
necessary  for  the  purpose  of  preventing  the  further  decay  and 
injury  of  the  same^  to  order  any  immediate  repairs  or  amendmentft 
to  be  done  to  the  same  or  to  any  part  thereof;  but  it  shall  and 
may  be  lawful  for  any  two  justices  so  to  be  appointed  as  aforesaid, 
by  a  written  order  (A),  signed  by  their  hands  respective! j,  to 
order  such  immediate  repairs  to  be  done  by  such  person  as  to 
them  shall  seem  fit:"  Provided,  '*  that  in  no  case  the  sum  to  be 
expended  by  them  in  such  repairs  shall  exceed  the  sum  of  SO/.; 
and  further,  that  such  appointments  of  such  justices  as  aforesaid 
shall  remain  in  force  until  one  week  after  the  following  EeMer 
sessions  respectively  ;  and  that  in  case  of  the  death  of,  or  remoTal 
of,  or  refusal  to  act  by  any  such  justice  so  appointed  as  aforesaid, 
the  said  court  of  general  quarter  sessions  or  great  sessions  may  at 
any  other  of  the  tour  quarterly  sessions  appoint  any  other  justice 
to  act  for  the  remainder  of  the  then  current  year,  in  the  place  of 
any  such  justice  so  dying,  removing,  or  refusing  to  act  as  afore- 
said." 

§  2.  The  justices  of  the  peace  of  any  county,  city,  &c.''atthe 
general  quarter  sessions  or  great  sessions  which  shall  next  bappea 
after  such  repairs  so  ordered  to  be  made  by  such  justices  so  ap- 
pointed as  aforesaid  shall  be  completed,  or  the  greater  part  of 
them  then  and  there  assembled,"  may  '*  order  the  payment  of  sad 
sum  or  sums  of  money  not  exceeding  10/.  as  shall  be  sufBcieitf 
to  pay  for  such  repairs,  to  be  made  out  of  the  county  rate,  to  soch 
persons  who  shall  have  so  repaired  the  same,  by  such  order  of 
such  justices  as  aforesaid,  although  no  presentment  shall  hsfe 
been  made  by  any  grand  jury  at  the  assize,  great  sessions,  or 
general  Quarter  sessions  of  the  peace  of  any  county,  city,**  tu 
**  in  which  such  repairs  shall  have  been  done,  of  the  want  of  soch 
reparation,  as  by  the  said  **  stat.  12  G.  2.  was  directed :  "  Profiled 
nevertheless,  that  before  such  payment  be  ordered  to  be  asade  as 
aforesaidi  a  certificate  (B)  be  returned  to  such  justices  so  asseoi- 
bled  at  such  last-mentioned  sessions,  signed  by  two  at  the  lea^ 
of  such  justices  so  appointed  as  aforesaid,  who  shall  have  so 
ordered  such  repairs  as  aforesaid,  stating  the  nature  of  soch  re 
pairs,  and  the  aefects,  damage,  or  injuries  which  they  had  so 
ordered  to  be  repaired,  and  their  reason  for  so  ordering  such  io- 
mediate  repairs  as  aforesaid :  Provided  also,  that  such  justices  so 
assembled  as  last  aforesaid  be  satisfied  by  the  parties  concerwd 
that  the  charges  made  by  them  for  such  repairs  are  reasonable 
and  just." 

§  5.  After  Jul^  1.  1812,  <<it  shall  and  may  be  lawful  for  tbe 
justices  of  the  peace  for  any  county,  city,"  &c.  '*  at  their  geoenl 
quarter  sessions  respectively,  or  the  greater  part  of  them  then  ao^ 
there  assembled,  if  they  shall  think  proper  and  convenient,  tocos* 
tract  and  agree  with  the  commissioner  or  trustee  of  any  tunpi^ 
road  within  the  said  county/'  &c.  '*  or  with  their  surveyor  or  cleri* 
or  with  both  their  surveyor  and  clerk,  or  with  the  surveyor  or 
surveyors  of  the  highway  of  any  parish,  place,  or  tything  vithin 
the  said  county,"  &c,  "  respectively,  or  with  any  other  persoost 
for  the  maintaining  and  keeping  in  repair  roads  over  any  coaotj 
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bridges,  and  of  so  much  of  the  roads  at  the  ending  thereof  as  by  ^^  ^'  ^'  c.lto. 
law  is  to  be  repaired  at  the  expense  of  any  such  county,  &c.  or 
any  part  of  the  same,  for  any  term  not  exceeding  seven  years, 
Dor  less  than  one,  although  no  presentment  shall  have  been  made 
ss  directed  by  the  said  "  stat.  1 2  G.  2.  '*  of  the  insufficiency,  in- 
coDTeniency,  decay,  or  want  of  repair  of  the  same;  subject,  how- 
ever, to  all  the  rules,"  &c.  required  by  the  said  stat.  12  G.  2.  **  in 
case  where  the  same  shall  have  been  presented  or  directed  by 
that  act." 

And  by  stat.  55  G.  S.  c.  143.  §  5.)  reciting,  that  whereas  it  is  S50.  s.  c.  14S. 
expedient  that  the  powers  contained  in  stat.  43  G.  3.  c.  59.  for   Enabling  jus. 
authorising  the  justices  of  the  peace  of  any  county,  city,  riding,  ^ces  to  contract 
division,  town  corporate,  or  liberty,  at  their  general  quarter  session  J^untv'biWzw. 
of  the  peace,  to  contract  for  maintaining  and  keeping  in  repair  &c. 
roads  over  county  bridges,  and  so  much  of  tlie  roads  at  the  ending 
thereof  as  by  law  is  to  be  repaired  at  the  expense  of  counties, 
although  no  presentment  shall  have  been  made  of  the  want  of 
repair,  as  directed  by  an  act  passed  in  the  twelfth  year  of  his  late 
majesty  king  George  the  second,  intituled  '*  An  act  for  the  more 
easy  assessing,  collecting,  and  levying  of  county  rates  "  (12  G.  2. 
c.  29*)y  should  be  extended  to  the  bridges  as  well  as  to  the  roads 
at  the  end  thereof;  it  is  enacted,  that  "  it  shall  and  may  be  lawful 
to  and  for  the  justices  of  the  peace  of  any  county,  city,  riding, 
division,  town  corporate  or  liberty,  at  their  general  quarter  sessions 
respectively,  to  contract  and  agree,  or  to  authorise  any  other  per- 
son or  persons  to  contract  and  agree  with  any  person  or  persons, 
for  the  maintaining  and  keeping  in  repair  any  county  or  hundred 
bridge,  and  the  road  over  such  county  or  hundred  bridge,  and  so 
much  of  the  road  at  the  ends  thereof  as  are  by  law  liable  to  be 
repaired  at  the  expense  of  any  such  county,  hundred,  city,  riding, 
division,  town  corporate,  or  liberty,  or  any  part  of  the  same ;  and 
the  said  justices  are  hereby  empowered  to  order  such  sum  or  sums 
of  money  as  may  be  contracted  for  and  agreed  to  be  paid  for  i  lie 
repairing,  amending,  and  supporting  such  bridges,  and  the  roads 
over  the  same,  or  the  ends  thereof,  to  be  paid  (in  cases  where  the 
county  is  liable  to  the  repair  thereof)   by  the  treasurer  of  the 
county  out  of  the  county  rate,  or  (in  cases  where  the  hundred  is 
liable  to  the  repair  of  the  same)  by  the  bridge-master  (or  other 
public  officer  charged  with  the  repair  of  bridges)  of  the  hundred 
by  which  such  bridge  is  liable  to  be  repaired,  for  any  term  not  Though  no 
exceeding  seven  years,  nor  less  than  one,  although  no  presentment  p«*««ntment 
of  the  insufficiency,  decay,  or  want  of  repair  of  the  same  shall  have  *^*  '*'^*  ****" 
been  made,  and  although  no  public  notice  shall  have  been  given 
by  the  said  justices  at  their  respective  general  or  quarter  session, 
of  their  intention  to  contract  for  the  repair  of  such  bridges,  or  the 
roads  at  the  ends  thereof,  as  respectively  directed  by  the  said  act 
of  the  twelfth  year  of  his  late  majesty  king  George  the  second : 
Provided  nevertheless,  that  before  any  such  contract  shall  be  made,  Noticei  to  be   - 
the  said  justices  shall  cause  notices  to  be  given  in  some  public  gi^«^  in  some 
paper  circulated  in  such  county,  city,  riding,  hundred,  division,  ¥^^^^  P^P^""- 

town  corporate,  or  liberty,  of  their  intention  to  contract." 
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A.  A,     Order  of  Two  Justices  to  repair  a  County  Bridge,  under 

stot  52  G.  3.  c.  1 10.  $  1.  antif  p.  634. 

County  of  1  TV ,  of  the  parish  o/J  '  iti  the  taid 

. —  f        county.     We  — ^-^—  and  ,  two  of  ku 

to  wit.  J  majesty  s  justices  of  the  peace  in  and  for  the  iaid 
county,  duly  appointed  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  to  superintend  the  county  bridges,  ramparts,  hankie 
cops,  and  other  worts  appertaining  to  the  same,  and  the  roads  wet 
the  same,  and  so  much  of  the  roads  at  the  ends  thereof  asbiflawU 
to  be  repaired  at  the  expense  of  the  said  county,  toithin  the  dimim 

or  hundred  of in  the  said  county,  having  on  this  day  w» 

spected  the  county  bridge, situate  in  the  paruh  of » « 

the  said  county,  and  within  the  said  division  or  hundred;  and  i 
appearing  to  us,  on  our  own  inspection  thereof  to  be  necessary  for 
the  purpose  of  preventing  the  further  decay  and  injury  of  the  snt, 
to  order  the  immediate  repairs  and  amendments  to  £e  dome  to  ike 
same,  as  in  the  schedule  of  particulars  by  you  prepared  and  signed, 
and  hereto  annexed:  Now,  therefore,  we,  the  said  justices,  do  kertb^ 
order  and  direct  you,  immediately,  to  repair  and  amend  the  sad 
county  bridge,  according  to  the  said  scheaule  of  particulars  byy» 
prepared  and  signed,  and  hereto  annexed,  provided  that  the  sum  to 
be  expended  in  such  repairs  shaU  not  exceed  the  sum  of  ^ 
Given  under  our  hands  this     ■'  day  of  18 — . 

B.  B.     Certificate  to  be  returned  to  the  Sessions,  pursuant  to 

Stat.  52  G.  5.  r.  1 10.  $  2.  ante,  p.  634. 

County  of  1  'TK)  the  justices  of  the  peace  at  the  genend  quarier 
>  >        sessions,  to  be  nolden  at  •^,  in  the  said  coMnljf, 

to  wit.     J  the  '  day  of  <  18—.      We • 

and ,  two  of  his  majesty  s  justices  of  the  peace  in  andfinrike 

said  county,  duly  appointed  in  pursuance  of  the  statute  in  tUt  case 
made  and  provided,  to  superintend  the  county  bridges,  ramparts^ 
banks,  cops,  and  other  works  appertaining  to  the  same,  and  the 
roads  over  the  same,  and  so  much  of  the  roaeis  est  the  ends  thereof  ss 
by  law  is  to  be  repaired  at  the  expense  of  the  said  county,  within  Ae 
division  or  hundred  of  in  the  said  county,  do  hereby  ceriijjf 

to  the  said  court  of  quarter  sessions,  that  on  the  ■  day  qf^ — • 
last,  we  did  inspect  the  county  bridge  situate  in  the  perish  of 

■  in  the  said  county,  and  within  the  division  aforesaid;  sad 

it  having  appeared  to  us,  on  our  own  inspection  thereof,  that ' 

and  that  it  was  necessary  Jbr  thepwjjose  of  vreventsng  ihejkrtker 
decay  and  injury  of  the  same,  to  order  the  immteUata  repairs  end 
amendments  to  be  done  to  the  same,  asjblhwst  viz.  — — — ; 
therefore  toe,  the  said  justices,  diet,  on  the  said  ^mday  ff 

,  make  our  order,  in  writing,  signed  with  our  rt^^^ 

hands,  and  did  thereby  order  and  direct  ■  ^  the  peni 

of  — —  in  the  said  county  of  immediatdy  to  mii*  tke 

said  repairs  and  amendments,  provided  that  the  sum  to  be  ^^^^^ 
in  such  repairs  should  not  exceed  the  sum  of  ■  pounds*  ^ 
we,  the  said  justices,  do  hereby  further  certify,  that  the  said  rff^^ 
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to  directed  to  6e  made  as  q/bregaidt  have  been  made  accordingly^  by 
the  said  —  »  and  that  the  reasonable  price  and  charges  payable 
to  the  said  for  the  same^  amounts  to  the  sum  of  as 

ftr  account  hereto  annexed^  and  verified  on  the  oath  of  ^  ■■. 

Given  under  our  hands  this  ■  day  of — — ,  in  the  year  of 

our  Lord  18—. 

Indictment  of  a  Bridge  out  of  Repair, 

CoDDtj  of  \JiY  the  oath  of  •  good  and  lawful  men  of 

— — .  J  the  county  of aforesaid ^  then  and  there 

mom  and  charged  to  inquire  Jbr  our  lord  the  king,  and  the  body 
of  the  county  qfbresaidf  it  is  presented,  that  a  certain  common 
bridge  over  the  river  — ,  commonly  called  — — ^  bridgCf 

lying  and  being  in  tlie  parish  of in  the  county  aforesaid, 

tn  the  king's  common  hightoay  theref  leading  Jrom  the  market  tovm 

of  to  the  market  town  of in  the  said  county ^ 

altogether  and  Jrom  the  time  whereof  the  memory  of  man  is  not 
to  ike  contrary,  being  a  common  king's  highway  for  all  the  lieges 
and  subjects  of  our  said  lord  the  king  and  of  his  ancestors,  with 
their  horses,  cartSf  and  carriages,  to  go,  pass,  ride,  and  travel  at 
their  pleasure,  on  the  — ^— ^  day  of  — -^—  in  the  — — — 
year  of  the  reign  of  ■  toas,  and  yet  is  in  great  decay, 

broken,  and  ruinous  ;  so  that  the  lieges  and  subjects  of  our  said 
lord  the  king,  upon  and  over  the  said  bridge  with  their  horses,  carts, 
and  carriages,  could  not  and  cannot  go,  pass,  ride,  and  travel,  with" 
oui  great  danger,  to  the  grievous  damage  and  nuisance  of  all  the 
lifges  and  subjects  of  our  said  lord  the  king,  upon  and  over  the  same 
bridge  going,  passing,  riding,  and  travelling,  and  against  the  peace 
of  our  said  lord  the  king,  hts  crown  and  dignity.  And  that  the  in" 
habitants  of  the  county  aforesaid  the  common  bridge  aforesaid  (so  as 
aforesaid  being  in  decay)  ought  to  repair  and  amend  when  and 
fo  often  as  it  shall  be  necessary. 

[Or,  and  that  A.  O.  late  of  in  the  said  county,  gentle- 

man, by  reason  of  his  tenure  of  certain  lands  lying  in  tne  parish 
of  aforesaid,  ought  to  make,  repair,  and  amend  the  said 

common  bridge,  as  often  as  and  when  it  shall  be  necessaryJ] 

III.  ^otd  a  i^ui&mm  map  iie  wnobtH* 

It  seemeth  to  be  certain  that  any  one  may  pull  down  or  other-  Any  person 
wise  destroy  a  common  nuisance,  as  a  new  gate,  or  even  a  new  ™*y  remoTe 
house  erected  in  a  highway,  or  the  like ;  for  if  one  whose  estate  •  ?>«n"o" 

.  •  t*  ^        9  »  •  f  1  fill* 

is  or  may  be  prejudiced  by  a  private  nuisance  actually  erected,  as 
a  house  hanging  over  his  ground,  or  stopping  his  lights,  may  justify 
the  entering  into  another  s  ground  and  pulling  down  and  destroy- 
ing such  a  nuisance,  whether  it  were  erected  before  or  since  he 
came  to  the  estate,  it  cannot  but  follow  d  fortiori  that  any  one  may 
lawfully  destroy  a  common  nuisance :  And  as  the  law  is  now  holden, 
It  seems,  that  m  a  plea  justifying  the  removal  of  the  nuisance,  a 
man  need  not  shew  that  he  did  as  little  damage  as  might  be. 
1  Haw,  c,76.  kl^ 


nuisance; 
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but  not  the 
materials. 

In  what  man- 
ner. 


Punishment 
of  scold  by 
cucking  stool. 


Particulars 
need  not  be 
set  out. 


J[^ut0ance  {How  removed.)     [Crimind 

But  although  he  may  remove  the  nuisance,  yet  he  cannot  r^ 
move  the  materials,  or  convert  them  to  his  own  use.  Ddt,  e.50. 

But  so  much  of  the  tiling  only  as  causes  the  nuisance  ought 
to  be  removed :  As,  if  a  house  be  built  too  high,  only  so  moch 
of  it  as  is  too  high  should  be  pulled  down.  9  Rep*  53.  GofL  221. 
2  Sir.  686. 

And  in  the  case  of  a  glass-house^  the  judgment  was  to  abste  the 
nuisance ;  but  not  by  pulling  the  house  down,  but  only  to  prereot 
its  being  again  used  as  such.     Co.  Etii.  92. 

IV.  ^oto  puttt06(ti« 

It  is  said  that  a  common  scold  is  punishable  (after  conTictioa 
upon  indictment)  by  being  placed  in  a  certain  engine  of  correctioa 
called  the  trebucket  or  cucking  stool.     1  Haw*  c.  75.  §  14. 

Note,  cuck  or  guck  in  the  Saxon  tongue  (according  to  Ld.  Cch\ 
signifieth  to  scold  or  brawl ;  taken  from  the  bird  cuckoo  or  guckkay 
and  ing  in  that  language  signifieth  water ;  because  a  scolding  wo- 
man was  for  her  punishment  soused  in  the  water.  S  Iiut,il% 
The  common  people  in  the  northern  parts  of  Englandj  udooh^ 
whom  the  greatest  remains  of  the  ancient  Saxon  are  to  be  foood, 
pronounce  it  ducking  stool;  which  perhaps  may  have  sprung  froo 
the  Belgic  or  Teutonic  ducken,  to  dive  under  water ;  from  whcsoe 
also  probably  we  denominate  our  duck  the  water  fowl :  or  raiber 
it  is  more  agreeable  to  (he  analogy  and  progression  of  languigo 
to  assert,  that  the  substantive  duck  is  the  original,  and  the  verb 
made  from  thence  ;  as  much  as  to  say,  that  to  duck  is  to  do  as  that 
fowl  does. 

And  she  may  be  convicted  without  setting  forth  the  particulan 
in  the  indictment.     2  Hato.  c.  25.  §  59. 

Nevertheless,  the  offence  must  be  set  forth  with  convenient  cer- 
tainty; and  the  indictment  must  conclude  not  only  againdt^ 
peace f  but  to  the  common  nuisance  of  divers  of  H*  Mhlt^t^^ 
jects.     And  in  the  case  of  R,  v.  Margaret  Cooper,  2  S^.  1246)  the 
defendant  was  convicted  on  an  indictment^r  being  a  common  ead 
turbulent  bratoler,  and  sofvoer  of  discord  amongst  her  auiei  andkoneU 
neighbours,  so  that  she  hath  stirred,  moved,  ana  incited  dm* 
strifes,  controversies,  quarrels,  and  disputes,  amongst  H*  M»i  ^ 
people,  against  the  peace,  &c.    It  was  moved  in  arrest  of  judgmeot 
that  the  charge  was  too  general,  and  did  not  amount  to  beinf 
either  a  barrator  or  common  scold,  which  are  the  only  iostancet 
in  which  a  general  charge  will  be  sufficient.     It  was  likewise  o^ 
jected.  that  if  the  words  did  amount  to  a  description  of  a  icm 
yet  it  should  be  laid  to  be  to  the  common  nuisance  of  ber  neigb- 
bours ;  for  every  degree  of  scolding  is  not  indictable.    And  the 
court  was  of  opinion,  that  the  judgment  ought  to  be  arrested  oa 
both  exceptions ;  for  none  of  the  words  here  used  are  the  technicil 
words  ;  and  it  must  be  laid  to  be  to  the  common  nuisance,  {a) 

(a)  It  seeroeth  to  sayour  not  much  of  gallantry,  that  our  anocstsn  wfV^ 
none  but  women  could  be  guilty  of  this  oflTence :  for  the  technical  words  d^^^ 
the  same,  whilst  the  proceedings  were  in  Latin,  were  all  of  the  feminioe  ge<w<^* 
a«,  rixatrix,  calumnwtrix,  communis  pugnatrix,  communis  pacts  perivrk^'  *"" 
the  like. 
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There  is  do  doabt  bat  tliat  whoever  is  convicted  of  nuisance  Punfabnient  by 
may  be  fined  and  imprisoned  ;  and  it  is  said  that  one  convicted  of  ^^^  '^d  impri- 
a  nuisance  done  to  the  kine's  highway  may  be  commanded  by  *'"""•"*»  •»<* 

.u    •  J  «  «  *u  •  *  u  •  *  J    •*   to  remove  the 

the  judgment  to  remove  the  nuisance  at  his  own  costs;  and  it  nuiMoceifitbe 
seems  to  be  reasonable  that  those  who  are  convicted  of  any  other  continuing, 
common  nuisance  should  also  have  the  like  judgment*     1  Hato. 
C.75.  §H.25/r.686. 

But  unless  the  nuisance  be  stated  to  be  continuing,  there  need 
not  be  judgment  to  abate  it ;  for  every  judgment  should  be 
adapted  to  the  nature  of  the  case ;  so  that  where  the  nuisance 
exMts  at  the  time  of  the  judgment,  there  ought  to  be  a  demolition; 
bat  not  otherwise.   R,  v.  Steady  8  7^.  R,  H2,  vide  per  Lawrence  J. 

If  the  party  who  has  been  indicted  for  a  nuisance  continue  the 
same,  he  may  be  again  indicted  for  such  continuance  of  the  nui- 
sance. So;  though  for  a  private  nuisance  two  actions  for  the 
erection  cannot  be  had,  yet  a  second  action  for  the  continuance 
thereof  may  be  sustained.     1  Ld,  Raym,  370. 

The  defendant  shall  not  be  allowed  to  make  any  objections 
against  the  indictment,  until  he  hath  pleaded  to  it.     l)alU  c.  66. 

And  the  court  never  admits  a  person  convicted  of  a  nuisance 
to  a  small  fine,  until  proof  is  made  of  the  nuisance  being  removed. 
Dfl//.c.66. 

AH  common  nuisances  are  indictable  not  only  at  the  sessions, 
but  also  in  the  torn  and  leet.     2  Havo,  c.  10.  §  59. 

An  act  of  general  pardon  only  discharges  the  fine,  but  not  the 
abatenaent  of  the  nuisance.     2  Salk,  458. 

There  are  many  offences  by  particular  statutes  declared  to  be 
common  nuisances,  which  are  treated  of  under  their  respective 
titles. 

Bv  Stat.  I  &  2  G.4.  c.41.  intituled  '<  An  Act  for  giving  greater  i&2G.4.c.4l« 
facility  in  the  prosecution  and  abatement  of  nuisances  arising 
from  furnaces  used ;  and  in  the  working  of  steam  engines;" 

§  L,  after  reciting  that,  tohereas  great  inconvenience  has  arisen f  Recital  of 
and  a  great  degree  of  injury  has  been  and  is  novo  sustained  by  nttl«ncc»  from 
H.  M:s  subjects,  in  various  parts  of  the  United  Empire  Jrom  the  »***"  •Dg'°e«- 
improper  construction  as  toell  as  Jrom  the  negligent  use  of  furnaces 
employed  in  the  working  of  engines  by  steam  :  and  whereas  by  law 
every  such  nuisance,  being  of  a  public  nature,  is  abateable  as  such 
hy  indictment ;   but  the  expence  attending  the  prosecution  thereof 
^as  deterred  parties  suffering  thereby  from  seeking  the  remedy  given 
hy  law :  it  is  enacted,  ''  1  hat  it  shall  and  may  be  lawful  for  the  Court  may 
court  by  which  judgment  ought  to  be  pronounced  in  case  of  con-  sward  cost*. 
viction  on  any  such  indictment,  to  award  such  costs  as  shall  be 
deemed  proper  and  reasonable  to  the  prosecutor  or  prosecutors, 
to  be  paid  by  the  party  or  parties  so  convicted  as  aforesaid,  such 
award  to  be  made  either  before  or  at  the  time  of  pronouncing  final 
judgment,  as  to  the  court  may  seem  fit." 

§  2,  <'  That  if  it  shall  appear  to  the  court  by  which  judgment  Court  may 
ought  to  be  pronounced  in  case  of  conviction  on  any  such  indict.  ™»k®  '^^^  'o' 
raent,  that  the  grievance  may  be  remedied  by  altering  the  con-  P™7«n^ng  *»»« 
struction  of  the  furnace  so  employed  in  the  working  of  engines  by 
steam,  it  shall  be  lawful  to  the  court,  without  the  consent  of  the 
prosecutor,  to  make  such  order  touching  the  premises,  as  shall  be 
by  the  said  court  thought  expedient  for  preventing  the  nuisance 
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1&S0.4.C.41. 

Not  to  extend 
to  owners  of 
furnaces  erect- 
ed solely  for 
working  of 
mines. 


Commence- 
ment of  act. 


^llitiMlCt  {How  punished.)    [Crimin&I 

in  futurci  before  passing  final  sentence  upon  die  defendant « 
defendants  so  convicted. 

§  3.  provides  and  enacts,  **  That  the  provisions  of  thb  set,  u 
far  as  they  relate  to  the  payment  of  costs  and  the  a&lentioo  of 
furnaces,  shall  not  extend  or  be  construed  to  extend  to  the  owoen 
or  proprietors  or  occupiers  of  any  furnaces  of  stesm  engiDei 
erected  solely  for  the  purpose  of  working  mines  of  different  de> 
scriptions,  or  employed  solely  in  the  smelting  of  ores  and  nuiie* 
rals,  or  in  the  manufacturing  of  the  produce  of  such  ores  or 
minerals  on  or  immediately  adjoining  the  premises  where  thej 
are  raised." 

§  4>.  This  act  shall  commence  from  the  first  day  of  Septemhf 
1821. 

General  Indictment  for  a  Nuisance. 

County  ofl  'TV E  jurors  for  our  lord  the  king  upon  their  caik 

—  [•         present  J  that  A.  O.,  late  of ^  in  ikianij 

J  yeoman^  on  the 


to  wit. 


the 


If    . 

year  of  the  reign  of' 


day  of- 


u 


>,  and  on  divers  other  iejfi 


and  timest  as  toell  before  as  qftertoards,  xoith  Jbrce  and  arm  d 
>  in  the  said  county,  [here  set  forth  the  nuisance] ;  anitu 
same  (a)  (nuisance)  so  as  aforesaid  done  doth  yet  coniinne  and 
suffer  to  remain,  to  the  common  nuisance  of  all  the  lieges  a»d  »^ 
jects  of  our  said  lord  the  king^  to  the  evil  example  of  all  othen  a 
the  like  case  offending,  and  against  the  peace  of  our  said  lord  t^ 
king,  his  croton  and  dignity. 


376.3.  C.1S3. 
Preamble. 


Administering, 
&c.  oath  or  en- 
gagement of  the 
nature  there  ^ 
specified. 


jatmttiuiStertttg  or  tafitttg  unlatDftil  £>attt* 

[37  G.  3.  c.  123 — 52  G.  3.  c.  104.— 57  G.  3.  c  19.] 

■gY  Stat.  87  G.  8.  c.  123.,  intituled  "  An  act  for  more  tIkttfdU 
preventing  the  administering  or  taking  of  uniawfal  onW 
after  reciting  that  "  whereas  divers  wicked  and  evil-disposed  per- 
sons  have  of  late  attempted  to  seduce  persons  serving  in  H.  M.  ^ 
forces  by  sea  and  land,  and  others  o?  H.  M.'s  subjects,  from  iher 
duty  and  allegiance  to  H.  M.^  and  to  incite  them  to  acts  of  mutisj 
and  sedition,  and  have  endeavoured  to  give  efiect  to  their  wickid 
and  traitorous  proceedings,  by  imposing  upon  the  persons  wbco 
they  have  attempted  to  seduce  the  pretended  obligation  of  vs^ 
unlawfully  administered;"  it  is  enacted,  **that  any  person  or  per- 
sons who  shall,  in  any  manner  or  form  whatsoever,  administer  cr 
cause  to  be  administered,  or  be  aiding  or  assisting  at,  or  presto! 
at  and  consenting  to,  the  administering  or  taking  of  any  ottb  if 
engagement,  purporting  or  intended  to  bind  the  person  tsiio^tiie 
same  to  engage  in  any  mutinous  or  seditious  purpose ;  or  to  oif' 
turb  the  public  peace ;  or  to  be  of  any  association,  societjt  ^ 
confederacy,  formed  for  any  such  purpose ;  or  to  obey  the  orden 
or  commands  of  any  committee  or  body  of  men  not  lawfullj  coo* 
stituted;  or  of  any  leader  or  commander,  or  other  penoo  nci 

(a)  If  the  niuiance  do  not  continne,  this  pangisph  must  be  oaSuA 
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having  aathorit  j  by  law  for  that  purpose ;  or  not  to  inform  or  give  37  O.  s.  c.  iss, 

iildence  against  any  associatei  confederate,  or  other  person ;  or 

Mt  to  reveaJ  or  discover  any  aniawful  combination  or  confederacy ; 

>r  not  to  reveal  or  discover  any  illegal  act  done  or  to  be  done ;  or 

lot  to  reveal  or  discover  any  illegal  oath  or  engagement  which 

ruj  have  been  administered  or  tendered  to  or  taken  by  such  per- 

00  or  persons,  or  to  or  by  any  other  person  or  persons,  or  the 

nport  of  any  such  oath  or  engagement,  shall,  on  conviction  felony;  trani- 
hereof  by  due  course  of  law,  be  adjudged  guilty  of  felony,  and  portable  for 
nay  be  transp<Mrted  for  any  term  of  years,  not  exceeding  seven  '^^^  3r«>n. 
ears;  and  every  person  who  shall  take  any  such  oath  or  engage*  So,  ^oluntaril/ 
leot,  not  being  compelled  thereto,  shall,  on  conviction  thereof  by  ^^^  *^^ 
iue  course  of  law,  be  adjudged  guilty  of  felony,  and  may  be 
ransported  for  any  term  of  years  not  exceeding  seven  years* ' 
In  Rex  V.  Marks  and  others,  S  East,  157^  a  question  was  made,  Thu  statute  ia 
rhetfaer  the  unlawful  administering  of  an  oath  by  an  associated  not  con6ned  to 
ody  of  men  to  a  person,  purporting  to  bind  him  not  to  reveal  or  ^^  J^™*"?.*" 

1      *^  1  r»    *!•        °  c  tercd  for  wedU 

jscover  an  unlawful  combmation  or  conspiracy  of  persons,  nor  ^^  purpoM*. 

ny  illegal  act  done  by  them,  was  within  this  statute ;  the  object  ipo««>* 

f  the  association  being  a  conspiracy  to  raise  wages  and  make 

egulations  in  a  certain  trade,  and  not  to  stir  up  mutiny  or  sedi* 

ion.    The  oath  was  **  You  shall  be  true,  to  every  journeyman 

barman,  and  not  to  hurt  any  of  them,  and  you  shaUnot  divulge 

»jr  of  their  secrets.     So  help  you  GodJ*    It  was  contended,  that 

be  words  of  the  statute,  however  large  in  themselves,  must  be 

onfined  to  the  objects  stated  in  the  preamble,  and  could  not  have 

«eD  intended  to  reach  a  case  where  it  was  plain  that  the  fact 

rose  entirely  out  of  a  private  dispute  between  persons  engaged 

1  the  same  trade,  and  was  confined  in  its  object  to  that  alone ; 
nd  that  the  general  words,  therefore,  must  be  construed  with  re* 
itioD  to  the  antecedent  offences,  which  are  confined  in  their 
bjecta  to  mutiny  and  sedition.  But  the  court,  though  they  did 
ot  upon  the  particular  circumstances  feel  themselves  called  upon 
)  give  an  express  decision,  appear  to  have  entertained  no  doubt 

ut  that  the  case  was  within  the  statute.    Latorence  J.  said,  "  It  is  Enacting  part 
ue,  that  the  preamble  and  the  first  part  of  the  enacting  clause,  of  a  statute  may 
re  confined  in  their  objects  to  cases  of  mutiny  and  sedition ;  but  S^  beyond  the 
is  nothing  unusual  in  acts  of  parliament  for  the  enacting  part  P'^*°'^l^* 
)  go  beyond  the  preamble ;  the  remedy  often  extends  beyond  the 
articular  act  or  mischief  which  first  suggested  the  necessity  of  the 


iw." 


By  stat..52  G.  3.  c«  104.  §  1.,  to  render  the  foregoing  statute  more  52  G.  sl  c.  io4. 

Sectual,  it  is  enacted,  that  every  person  who  shall  in  any  manner  i^unwWng  the 

f  form  whatsoever,  administer  or  cause  to  be  administered,  or  be  'nd  uk^""? 

Iding  or  assisting  at  the  administering  of  any  oath  or  engagement,  unlawful  oaths, 
urporting  or  intending  to  bind  the  person  taking  the  same  to 

ommit  any  treason  or  murder,  or  any  felony  punishable  by  law  Administering, 

'th  death,  shall,  on  conviction  thereof  by  due  course  of  law,  be  **^  "•***  %*^ 

Jjudged  guilty  of  felony,  and  suffer  death  as  a  felon  without  fj^^ng 

enefit  of  clergy ;  and  every  person  who  shall  take  any  such  oath  treason,  mur- 

r  engagement,  not  being  compelled  thereto,  shall,  on  conviction  der,  or  capital 

hereof  by  due  course  of  law,  be  adjudged  guilty  of  felony,  and  felony,  capital  j 

^all  be  transported  as  a  felon  for  the  term  of  his  natural  life,  or  ▼ojl'^'anly 

^r  such  term  of  years  as  the  court  before  which  the  said  offender  ^"  ^Jmsporu 

r  offenders  shall  be  tried}  shall  adjudge.  able.' 

VOL.  III.  T  T 
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87  G.  3.  e.  123.  Stat.  37  G.  3.  c.  123.  §  2.  provides  and  enacts^  that  compaUoa 
^1  w^  ^b^'  ^^^^^  ^^^  justify  or  excuse  any  person  taking  sudi  oath  or  engage 
such  oaSti  not  ^^^^  unless  he  or  she  shalU  within  four  days  after  the  takng 
justified,  unle&s  thereof,  if  not  prevented  by  actual  force  or  sickness,  and  thca 
they  declaxe  the  within  four  days  after  the  hinderance  produced  by  such  force  or 
same  within  sickness  shall  cease,  declare  the  same,  together  with  the  whole  d 
four  dajs.  what  he  or  she  shall  know  touching  the  same,  and  the  person  or 

persons  by  whom,  and  in  whose  presence,  and  when  and  whm 
such  oath  or  engagement  was  administered  or  taken,  by  inforD- 
ation  on  oath  before  one  of  H.  M.'s  justices  of  the  peace,  or  ooe 
of  H.  M.'s  principal  secretaries  of  state,  or  H.  M/s  privy  coonctl; 
or,  in  case  the  person  taking  such  oath  or  engagement  shall  be 
in  actual  service  in  H.  M.'s  forces  by  sea  or  land,  then  by  ndi 
information  on  oath  as  aforesaid,  or  by  information  to  his  com- 
manding officer. 
5S  G,  3.  c.  104.       Stat.  52  G.  S«  e,  104<.  §  2.  contains  a  similar  enactment  as  to  tbe 
Within  four,      oaths  or  engagements  within  that  act,  except  that  the  wordif 
teen  days,  ** fourteen  days  "  are  substituted  for  **four  dayi^* 

37  G.  3.  c.  123.  Stat.  37  G.  3.  c.  123.  $  3.  enacts,  <<  that  persons  aiding  and  isMt- 
Persons  aiding,  ing  at,  or  present  at  and  consenting  to,  the  administering  or  takiDg 
^^'  *^  ^'"^  ^^  ^"y  ^^^^  ^^^^  ^^  engagement  as  aforesaid,  and  persons  caosinig 
'"uai^'*^  ^"t  ^"y  ^\xc\i  oath  or  engagement  to  be  administered  or  taken,  tbougb 
be  administer-  ^^^  present  at  the  administering  or  taking  thereof,  shall  be  deemed 
ed,  though  not  principal  offenders,  and  shall  be  tried  as  such,  althou|^h  the 
present,  to  be^  persons  or  person  who  actually  administered  such  oath  or  ellg«g^ 
deemed  prind-  ment,  if  any  such  there  shall  be,  shall  not  have  been  tried  or 
P*^"-  convicted." 

52G.  3.  c.  104.  A  similar  enactment  is  contained  in  stat.  52  G.  3.  c.  lOi.  §4.  vith 
•Ace-  respect  to  persons  aiding  and  assisting  at  the  administering  of  soj 

oath  or  engagement  mentioned  in  that  act :  and  persons  orasmf 

any  such  oath  or  engagement  to  be  administered,  though  Dot 

present  at  the  administering  thereof,  are  to  be  deemed  prindfa) 

offenders,  and,  on  conviction,  to  be  adjudged  guilty  of  felony,  sm 

to  suffer  death  without  benefit  of  clergy,  although  Uie  perMO  sr 

persons  who  actually  administered  the  oath  or  engagameot,  if  anj 

such  there  shall  be,  shall  not  have  been  tried  or  convicted. 

S7G.  3.  c.  123.       By  37  G.  3»  c.  123.  §  5.,  any  engagement  or  obligation  whstsoercr 

52  G.  3.  c.  104.  in  the  nature  of  an  oath,  and  by  stat.  52  G.  3.  c.  104.  j  6.  any  ea- 

Engagementor  gagement  or  obligation  whatsoever  in  the  nature  of  an  osth,  piff- 

obligation  in       porting  or  intending  to  bind  the  person  taking  the  same  to  cobm* 

^g^  any  treason  or  murder,  or  any  felony  punishable  by  law  with  death. 

shall  be  deemed  an  oath  within  the  intent  and  meaning  of  those 
acts  respectively,  in  whatever  form  or  manner  the  same  sbsU  ^ 
administered  or  taken ;  and  whether  the  same  shall  be  actotUyad- 
ministered  by  any  person  or  persons  to  any  other  person  or  per- 
sons, or  taken  by  any  person  or  persons  without  any  administratitfQ 
thereof  by  any  other  person  or  persons. 
In  indictments        Both  statutes,  37  G.  3.  c.  123.  §  4.  and  52  G.  3.  c  104.  i5-»  pr^ 
It  shall  be  suffi-  vide  that  it  shall  not  be  necessary  in  the  indictment  to  set  fttththc 
cicnt  to  set         words  of  such  oath  or  engagement ;  and  that  it  shall  be  wfe^^ 
Mrt  of  nich*^"     to  set  forth  the  purport  of  such  oath  or  cngagemefit,  or  aoose 
o^thi.  material  part  thereof.  ^ 

Upon  an  indictment  on  stat.  37  G.  3.  the  fourth  count  djyd, 
that  the  defendants  administered  to «/.  H*  an  oath,  <<  iBteoDed  to 
bind  him  not  to  inform  or^^ive  evidence  against  any  oenbcr  ot  a 
certain  society  formed  to  disturb  the  public  peaces  ferioT act  or 
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expression  of  his  or  theirs  done  or  made  collectively  or  indivi« 
duallj  in  or  out  of  that  or  other  similar  societies,  in  pursuance  of 
the  spirit  of  that  obligation  ;*'  and  the  eighth  count  stated  the 
oath  to  be  ^  intended  to  bind  the  said  J.  //•  not  to  ^ive  evidence 
against  any  associate  in  certain  associations  and  societies  of  per- 
sons fonnei  for  seditidus  purposes  ;**  and  die  other  counts  stated  Suffident  losei 
the  objects  of  the  oath  administered,  and  the  objecto  of  the  out  the  object 
society,  differently,  and  more  generally,  adapted  to  the  several  ?^*^J°!^,^?' 
prohibitory  parts  of  the  statute.    Upon  objection  taken  at  the  S^^VAbi 
trial  to  the  generality  of  the  statements  in  the  indictment.  Lord  act. 
AloanUy  C.  J.  was  of  opinion>  that  the  act  intended  that  it  should 
be  sniiicient  to  allege  and  prove  what  the  object  of  the  oath  and 
engagement  was,  without  stating  any  words  at  all ;  and  that  the 
offence  being  described  in  the  words  of  the  act,  was  well  de« 
scribed;  but  that  supposing  the  objection  made  to  the  generality 
of  the  counts  was  good,  which  he  did  not  admit,  yet  that  in  the 
fourth  and  eighth  a  material  part  of  the  oath  or  engagement  was 
Kt  forth  according  to  the  clause  of  the  act.    The  point  was  suIh 
oaitted  to  the  judges,  who,  without  giving  any  opinion  against  the 
other  counts,  all  agreed  that  at  any  rate  the  fourth  and  eighth 
counts  were  good.  Rex  v.  Afoors  and  oiherSf  MS.  C.  C.  R.  6  Easif 

Where  the  party  administering  the  oath  held  a  paper  from  Evidence. 
^hich  the  witness  supposed  hf  read  the  oafb,  parol  evidence 
ivas  admitted  without  notice  to  produce,  the  papcur.  Where 
the  oath  was  not  seditious  oh  the  face  of  it,  parol  evidence  was 
^mitted  to  shew  that  **  the  brotherhood'*  referred  to,  was  a  se- 
ditious society.   S.  C. 

Stats.  S7  G.  3.  c.  123.  i  6.,  and  52  G.  3.  c.  104.  §  7.,  provide,  that  Plwe  of  trial. 
offences  committed  on  the  high  seas,  or  out  ot*  the  realm,  or  in 
England^  shall  be  tried  before  any  court  of  oyer  and  terminer  or 
gaol  delivery  for  any  county  in  England^  in  such  manner  and  form 
^'fsuch  offence  had  been  therein  committed;  and  that  offences 
committed  in  Scotland  shall  be  tried  either  before  the  justiciary 
court  at  Edinburgh^  or  in  any  of  the  circuit  courts  in  that  part  of 

It  is  also  provided  by  stats.  37  G.  3.  c.  1 23.  J  7.,  and  52  G.  3.  c.  104.  Pewong  tried 
^8.,  that  any  person  who  shall  be  tried  and  acquitted,  or  convicted  "?*  \iM»  to  bo 
of  any  offence  against  the  acts,  shall  not  be  liable  to  be  prosecuted  ^^^  ^^^ 
^aio  for  the  same  offence  or  fact  as  high  treason,  or  misprision  of  ^^^  treason. 
%h  treason.     And  further,  that  nothing  in  the  acts  contained  Butpenona' 
shall  be  construed  to  extend  to  prevent  any  person  guilty  of  any  offending 
offence  against  the  acts,  and  who  shall  not  be  tried  for  the  same  •g«»nst  tbeae 
as  an  offence  against  the  acts,  from  being  tried  for  the  same  as  r^'f'^y^u 
p^  treason,  or  misprision  of  high  treason^  in  such  manner  as  if  treaaonTif  not 
ui^e  acts  had  not  been  made.  tried  under  the 

Stat.  52  G.  3.  c.  104.  §  3.  provides,  that  every  person  who,  before  acts. 
^^  shall  be  charged  with  any  offence  under  the  said  recited  act,  siG,  8.  c.  104. 
or  this  act,  in  taking  any  oath  or  engagement  described  in  the  Persons  con- 
*'"d  recited  act  or  this  act,  shall,  within  three  months  after  the  ^*"*^J^"^ 
passing  of  this  act,  appear  before  some  justice  of  the  peace  or  j^^nifi^.  * 
^^gistrate,  and  declare  the  same,  and  the  oath  or  engagement  so 
^^KCD,  and  when  and  where  the  same  was  taken,  and  in  what 
'^Qner^  and  who  shall  at  the  same  time  take  before  such  justice 
^>  the  peace  or  magistrate^  the  oath  of  allegiance  to  H.M** 
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57  G.  5.  c.  t9. 
Societies  taking 
unUirful  oathsi 


Memben 
guilty  of  un- 
lawful com- 
biaation. 
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shall  be  and  is  hereby  indemnified  against  any  prosectttioo  for 
any  offence  under  the  said  recited  act  or  this  act ;  and  do  coo* 
fession  so  made  by  any  such  person  shall  be  giren  in  eridcnot     i 
against  the  person  making  the  same  in  any  court,  or  in  sny  esse 
whatever. 

By  Stat.  57  G*  S«  c.  19.  $  25*  it  is  enacted,  that  all  societies  or 
clubs,  the  members  whereof  shall  be  required  or  admitted  to  tske 
any  oath  or  engagement  which  shall  be  an  unlawful  engs^emcBt 
within  the  meaning  of  stat.  37  G.  3.  c  ISS.,  or  stat.  52  (r.  3.  c  lOi.* 
or  to  take  any  oath  not  required  or  authorised  by  law ;  and  ererr 
society  or  club,  the  members  whereof  or  any  of  them  sbsll  ttke 
or  in  any  manner  bind  themselves  by  any  such  oath  or  engage- 
ment, on  becoming,  or  in  order  to  become,  or  in  consequence  d 
being  a  member  or  members  of  such  society  or  club ;  and  et erj 
society  or  club,  the  members  or  any  member  whereof  shsll  be 
required  or  admitted  to  take,  subscribe,  or  assent  to,  or  shall  take, 
subscribe,  or  assent  to  any  test  or  declaration  not  required  or  au- 
thorised by  law,  in  whatever  manner  or  form  such  takiog  or 
assenting  shall  be  performed,  whether  by  words,  signs,  or  otJief- 
wise  ;  either  on  becoming  or  in  order  to  become,  or  in  consequence 
of  being  a  member  or  members  of  any  such  society  or  club ;  »baii 
be  deemed  and  taken  to  be  unlaxofid  combinations  and  (tm/eit- 
racieSf  within  the  meaning  of  stat.  39  G.  3.  c.  79.,  and  maybe  pro- 
secuted, proceeded  against,  and  punished  according  to  the  pro- 
visions of  the  said  act. 

§  26.  This  statute  is  not  to  extend  to  freemasons'  lodges,  nor  , 
to  any  declaration  approved  by  two  justices,  nor  to  Qfukm  j 
meetingSf  nor  to  meetings  or  societies  for  charitable  purposes.        1\ 

With  respect  to  the  administering  or  taking  unlawful  oaths  in  ] 
Ireland,  see  stat.  50  G.  3.  c.  102. 

And  concerning  the  offences  of  profane  cursing  and  swearii^ 
see  title  6liiearin0« 


Conftpiracy  to 
obtain  money 
for  procuring 
a  place  in  the 
customs* 


£)f  bulling  and  gelling  iS>fStt0^ 

[12  R.  2.  c.  2.  — 4.H.  4-.  c.  5.-5  &  6  Ed.  6.  c.  16. —49  G.  5. 

c.  126.  — 53G.3.  c.54..] 

nPHE  buying  and  selling  of  offices  of  a  public  nature  has  heee 
considered  as  an  offence  malum  in  se,  and  indictable  at  con- 
mon  law.     1  Russ.  227* 

In  Rex  V.  PoUman  and  others,  2  Campb.  229.,  on  an  indictmesi 
for  a  conspiracy  to  obtain  money,  by  procuring  from  thelonk  oi 
the  treasury  the  appointment  of  a  person  to  an  oi&ce  is  the 
customs,  it  was  proposed  to  argue  on  behalf  of  one  of  thedefrad- 
ants,  that  the  indictment  was  bad  on  the  face  of  it,  as  it  was  not 
a  misdemeanor  at  common  law  to  sell  or  to  purchase  ao  office  like 
that  of  coast  waiter.  But  Lord  EUenborough  C.  J.  said,  that  if  th^ 
were  to  be  made  a  question,  it  must  be  debated  on  a  naodoD  m 
arrest  of  judgment,  or  on  a  writ  of  error ;  but  that,  after  readu^ 
the  case  of  Rex  v.  Vaughan  (4  Burr.  2494.)  it  would  be  fcij  d«*- 
cult  to  argue  that  the  offence  charged  in  the  indictmeot  waiaoc  a 
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raisdemeanor.  And  Groie  J.,  in  passing  sentence,  said  that  there 
could  be  no  doubt  but  that  the  offence  charged  was  clearly  a  mis* 
demeanor  at  common  law. 

In  Rex  V.  Vaughan^  4  Burr,  2494*. ,  a  criminal  information  was  Money  offered 
granted  for  offering  the  duke  of  Grafton^  then  first  lord  of  the  for  procuring 
treasury,  the  sum  of  500(M«  as  a  bribe  to  procure  the  reversion  of  the  reversion  of 
the  office  of  clerk  of  the  supreme  court  of  the  island  o^  Jamaica*  f,***"*,^°?  *° 
Vide  per  Ld.  Kenyan  C.  J.,  2  East,  17.  ^  coXom^M. 

It  has  been  endeavoured  to  prevent  this  offence  by  the  enact- 
ments of  several  statutes. 

By  Stat.  12 R. 2.  c.2.  it  is  enacted,  That  the  chancellor,  trea*  J2 r. s.  c. 2. 
surer,  keeper  of  the  privy  seal,  steward  of  the  king's  house,  the   The  chancellor, 
king's  chamberlain,  clerk  of  the  rolls,  the  justices  of  the  one  treasurer,  a^c* 
bench  and  of  the  other,  barons  of  the  exchequer,  and  all  others  "o*^»PPpint 
who  shall  be  called  to  ordain,  name,  or  make  justices  of  the  peace,  ^i^  flTova' 
sberifis,  escheators,  customers,  comptrollers,  or  any  other  officer  &c.'  ' 

or  minister  of  the  king,  shall  be  firmly  sworn,  that  they  shall  not 
Drdain,  name,  nor  make  any  of  the  above-mentioned  officers  for 
any  manner  of  gift  or  brokage,  favour,  or  affection  ;  nor  that  none 
irho  pursaeth  by  himself,  or  by  other,  privily  or  openly,  to  be  in 
smy  manner  of  office,  shall  he  put  into  the  same  office,  or  into  any 
[>ther ;  but  that  they  shall  make  all  such  officers  and  ministers  of 
the  best  and  most  lawful  men,  and  sufficient  in  their  knowledge 
ind  conscience.  See  the  Earl  of  Macclesfield's  Trial,  16  Haweli's 
St.  Tru  767. 

By  Stat.  4  Hen.  4.  c.  5.  it  is  enacted.  That  no  sheriff  shall  let  his  4  H.  4.  c.  5. 
!)ailiwick  to  farm  to  any  roan,  for  the  time  that  he  occupieth  such 
:)ffice. 

But  the  principal  stat.  relating  to  this  matter  is  the  5  Ifir  6  £.  6*  S&e  Ed.  6. 
:.  16.  §2.,  which  enacts,  That  if  any  person  or  persons  at  any  ^  l^* 
ime  hereafter  bargain  or  sell  any  office  or  offices,  or  deputation   Persons  bar- 
)f  any  office  or  offices,  or  any  part  or  parcel  of  any  of  them,  or  g>^ning  or  sell- 
eceive,  have,  or  take  any  money,  fee,  reward,  or  any  other  profit,  '"^  offices,  &c. 
Jirectly  or  indirectly,  or  take  any  promise,  agreement,  covenant,  Sm*kiUtISion 
>ond  or  any  assurance  to  receive  or  have  any  money,  fee,  reward,  of  justice,  the 
)r  other  profit,  directly  or  indirectly,  for  any  office  or  offices,  or  king's  revenue, 
or  the  deputation  of  any  office  or  offices,  or  any  part  of  any  of  *«•  ^  lose  their 
;hera  ;  or  to  the  intent  that  any  person  should  have,  exercise,  or  "^^*  and  m» 
snjoy  any  office  or  offices,  or  the  deputation  of  any  office  or  offices,  ^^^  '"^^  i^, 
>r  any  part  of  any  of  them ;  which  office  or  offices,  or  any  part  be  disabled  to 
>r  parcel  of  them,  shall  in  anywise  touch  or  concern  the  adminis-  have  the  office, 
ration  or  execution  of  justice,  or  the  receipt,  controlment,  or 
>ayment  of  any  of  the  king's  highness'  treasure,  money,  rent,  re- 
venue, account,  aulnage,  auditorship  or  surveying  of  any  of  the 
king's  majesty's  honours,  castles,  manors,  lands,  tenements,  woods, 
)r  hereditaments;  or  any  the  king's  majesty's  customs,  or  any 
)tlier  administration  or  necessary  attendance  to  be  had,  done,  or 
executed  in  any  of  the  king's  majesty's  custom  house  or  houses ; 
>r  the  keeping  of  any  of  the  king's  majesty's  towns,  castles,  or 
brtresses,  being  used,   occupied,  or  appointed  for  a  place  of 
^t^e^gth  and  defence ;  or  which  shall  concern  or  touc^i  any  clerk- 
hip  to  be  occupied  in  any  manner  of  court  of  record,  wherein 
iustice  is  to  be  administered;  then  all  and  every  such  person  and 
|)erson8  that  shall  so  bargain  or  sell  any  of  the  said  office  or  offices, 
deputation  or  deputations ;  or  that  shall  take  any  money,  fee,  re- 
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5  &  6  Ed.  6.  ward,  or  profit,  for  any  of  the  said  office  or  offices,  deputadon,  or 
c*  16.  deputations  of  any  of  the  said  offices,  or  any  part  of  anj  of  then; 

or  that  shall  take  any  promise,  covenant,  bond,  or  assunnce  for 
any  money,  reward,  or  profit  to  be  given  for  any  of  the  said  oice 
or  offices,  deputation  or  deputations  of  any  of  the  said  offices,  or 
any  part  of  any  of  them,  shall  not  only  lose  and  forfeit  all  his  and 
their  right,  interest,  and  estate  which  such  person  or  persons  shall 
then  have  of,  in,  or  to  any  of  the  said  office  or  offices,  &c.&c,bm 
shall  also  be  adjudged  disabled  persons  in  the  law,  to  all  intents 
and  purposes,  to  have,  occupy,  or  enjoy  the  said  office  or  offices, 
&c. 
Such  bargains  §  3.  All  such  bargains,  promises,  bonds,  &c.  shall  be  void, 
void.  ^  4.  Provided  that  the  act  shall  not  extend  to  any  office  whereof 

Not  to  extend    any  person  is  seised  of  any  estate  of  inheritance,  (a) 
to  estates  of  j  5.  Provided  also,  that  it  shall  not  be  prejudicial  to  the  dnef 

^■*'®"*^®»  justices  of  the  king's  bench  or  the  common  pleas,  or  to  any  of  the 
beretofoTe***  justices  of  assize :  but  that  they  may  do  in  that  behalf  touching 
granted  by  chief  any  office  to  be  given  or  granted  by  them  as  they  might  have  done 
justices  of         before. 

K.B.andC.F.  qff^ce  Or  Offices.']  The  offices  of  chancellor,  registrar,  anl 
or  jusuces  of  commissary  in  the  ecclesiastical  courts  are  within  the  meanmgrf 
*^'^*  the  statute ;  inasmuch  as  those  courts  not  only  determine  matters 

^^^^^     that  are  brought  before  them  pro  salute  animie^  but  also  have  ihc 
courts  are  with-  ^^cision  of  disputes  concerning  the  lawfulness  of  matrimonj  and 
in  the  statute,     legitimation  of  children,  which  touch  the  inheritance  of  the  sub- 
ject^ and  also  hold  plea  of  legacies  and  tithes,  and  grant  pn^tcs 
of  wills  and  letters  of  administration,  &c.  in  which  respect  they  are 
courts  of  justice.     12  Rep.  78.  Cro,Jac.  269.  S  Insi.  148.  1  Sdk. 
468.  S  £er.289.  2  Vent.  187.267.  WiUes,57l. 
So  cofilerer.  So  also  is  the  place  of  cofferer ;  and  the  king  is  bound  hj  dis 

statute.     Co.  LU.  234.  a. 
So,  surveyor  of      So  also  is  that  of  the  surveyor  of  the  customs.  2  And.  SS^  VSl- 
customs.  So  also  are  the  offices  of  clerk  of  the  crown  and  clerk  of  the 

So,  clerk  of  the  peace,  Mocariv  ▼.  Wickeford,  Tr.  9  G.  2.,  JB.  R.  in  error  from 
orown,  and  of  Ireland^  though  it  was  also  ruled  there  that  the  statute  did  not 
the  peace.  extend  to  that  case ;  Ireland  not  being  within  the  statute.  (^) 

So,  purser  of  So  also  (it  should  seem)  is  the  place  of  purser  of  a  ship.  For 

a  ship.  though  the  contrary  was  decided  in  2  Vern.  308.,  the  authorit)  <!t 

that  case  was  doubted  by  Ld.  Loughborough  in  1  H.BL$96.i^^ 
in  Purdy  v.  Stacet/,  5  Burr.  2700.  Ld.  Man^d,  m  deHferiag 
the  opinion  of  the  court,  said,  **  If  the  commissionof  of  tbe 
admiralty  were  to  take  money  for  their  warrant  to  appoint  a  penoQ 
to  be  purser,  it  would  be  criminal  in  the  corrupter  and  corraptei 
So,  customer  of  So  also  is  the  place  of  **  Customer  of  a  port."  I  H.  BkcSTi' 
a  port.  So  also  are  the  offices  of  collector  and  supervisor  of  the  excise- 

So,  coUector,       Cas.  Temp.  Talb.  140.  &  3  P.  fVm.  391. 
&c  of  excise.  But  the  sale  of  a  bailiwick  of  a  hundred  is  not  within  the  statote: 

jHUertofti         such  an  office  not  concerning  the  administriaition  of  justice^ocr 
bailiwick  of  a      being  an  office  of  trust.    4  Leon.  S3, 
hundred.  |^y  jg  ^  ^^^  ^^  ^y^^  ^j^^  clerks'  office,  that  bein^a  mioiswr* 

^!l^'r*ii°  ^^  <>®ce  only.     Sparrow  v.  Reynold,  P.  26  Car.  2.  C  A 

^erks  office.         ^^  ^^^  commissions  in  the  army.  Pre.  Ch.  i99.   But  tbc 

sions^Sr       reason  why  the  sale  of  these  commissions  is  allowed,  ii,  that  it 

annj.  '     '  — — ■ 

^       (a)  See  fii/9t),  next  page.  (6)  But  see  49  O.  3.  e.  ISC^^^    - 
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tales  place  under  the  authority  and  with  the  consent  of  those  who 
have  the  power  of  appointment.     1  H.  Blac.  S27.  and  8  T,  R-  94i. 

And  with  regard  to  offices  under  government,  it  has  been  de-  Offices  under 
cided  that  they  cannot  be  sold,  though  they  be  not  such  offices  as  govenunent. 
ue  mentioned  in  the  statute.    8  T.  R.  94. 

But  offices  not  within  the  statute  may  be  sold,  provided  the  sale  Offices  not 

akes  place  with  the  consent  of  those  who  have  the  power  of  '!*?*"  ***" 

•  ^       ^      o  rrt   T%  f\A  statute, 

ippoiotment.    8  T.  R.  94<. 

One  Coishill,  being  surveyor  of  the  customs,  agreed  with  Smyth  Money  pod  for 
hat  the  latter  should  be  his  deputy,  and  that  in  consideration  being  appointed 
hereof  ^niy^  should  pay  CohkUl  600/.,  and  100/.  annually  ;  it  was  ^*^'^^* 
ilso  agreed  that  CoUhill  should  surrender  his  patent,  and  procure 
I  new  one  in  the  joint  names  of  himself  and  Smyths  and  Smyth 
^ave  the  other  a  bond  for  the  performance  of  the  whole  agree*- 
neot :  it  was  decided  that  the  bond  was  void,  as  being  within  the 
tatute ;  for  though  that  part  of  it  which  respected  the  procuring 
if  a  new  patent  might  not  be  within  the  act,  yet  that  the  other 
lart  of  the  agreement  was,  and  that  vitiated  the  whole.  2  And-  55. 

A  bond,  given  by  an  officer  ipentioned  in  the  statute  5  8i6  Ed.  6.  ^?^  ^<*  ■*" 
or  gecaring  all  the  profits  of  the  office  to  the  person  appointing,  f""°«  P'®™ 
» void  by  the  statute.     Layng  v.  Patnct  irilles^  571-  pointing,  vSd. 

So  is  a  bond  given  by  such  an  officer  to  surrender  whenever  the  |^  ^^  Ksisn- 
)erson  appointing  chooses.     S.  C.  log  ^ben  called 

Where  an  office  is  within  the  statute,  and  the  salary  is  certain,  on. 
f  the  principal  make  a  deputation,  reserving  a  less  sum  out  of  the  principal  ap- 
a/ary,  it  is  good.  pointing  de- 

So,  if  the  profits  be  uncertain,  arising  from  fees,  if  the  principal  putji  and  re- 
take a  dentation,  reserving  a  certain  sum  out  of  the  feet  and  "'IT!^'^ JJJIJi; 
jrq/i/j  of  the  office^  it  is  good ;  for  in  these  cases  the  deputy  is  •"■'y*  ^^^^'^ 
lot  to  pay  unless  the  profits  amount  to  so  much ;  and  though  a 
deputy  IB,  by  his  constitution,  in  the  place  of  his  principal,  yet 
^e  has  no  right  to  the  fees  ;  they  still  continue  to  belong  to  the 
principal ;  so  that,  as  to  the  principal,  it  is  only  reserving  a  part 
^f  his  own,  and  giving  away  the  rest  to  the  deputy.    But  where 
the  agreement  is  not  to  pay  out  of  the  profits,  hut  to  paif  generally 
mch  a  sum^  it  must  be  paid  at  all  events,  and  a  bona  for  such  an 
agreement  is  void  by  the  statute.    2  SalL  466.  468.    6  Mod.  234. 
ComL  356. 

Though  in  the  case  of  BeUamy  v.  Burrovi}^  Cas.  Temp.  Talh,  97.   Serilb.  that  a 
't  was  adjudged  that  a  trust  may  be  created  of  an  office  within  the  *™«  cannot    » 
statute,  yet  that  doctrine  has  since  been  questioned,  if  not  over-  b«  of 'o,  office. 
ruled.    3  Bra.  5*19.  1  U.  Blac.  322.  and  327.  WUles,  575. 

The  proviso  in  the  statute,  that  the  act  shall  not  extend  to  any  Ptoviao  as  to 
office  of  which  any  person  is  seised  of  any  estate  of  inheritance,  estates  of  in- 
"Jeans  only  offices  of  which  subjects  are  seised  of  estates  of  inherit-  heritance  does 
ance,  and  does  not  extend  to  those  of  which  the  king  is  so  seised.  °^*  *?**"**  ^ 
^Hgins  V.  Bambridge.  WiUes,  241.  ^  *  ^* 

And  therefore  it  was  decided  that  a  contract  with  the  warden  of 
^he  Fleet  (who  held  only  for  life  under  the  crown)  that  for  a  sum 
<)^  money  he  should  surrender  the  office  to  the  king,  to  the  intent 
^hat  he  should  procure  from  the  king  a  grant  of  the  office  to  the 
Purchaser,  was  void  by  this  statute ;  though  that  office  has  been 
^^  may  be  granted  to  a  subject  in  fee ;  and  that  a  bond  given  to 
^^cure  the  payment  of  such  consideration  could  not  be  enforced 
^n  a  court  of  law.     S.  C. 
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la  the  construction  of  this  Btatate,  it  has  been  holden,  that  i 
person  who  makes  a  contract  for  an  office,  contrary  to  the  piV' 
vision  of  the  act,  is  so  far  disabled  to  hold  the  same,  that  he  eaooot 
at  any  time  during  his  life  be  restored  to  a  capacity  of  holding  it 
by  any  grant  or  dispensation  whatsoever,  Hob.l&.  Co.  lit. 234^ 
Cro.  Car.  61.  Cro.  Jac.  386. 

As  the  provisions  of  this  statute  do  not  extend  to  all  caacs  vitb- 
in  the  mischief  which  it  was  intended  to  prevent,  it  has  becoot 
necessary  for  courts  of  equity,  in  many  cases,  to  interpose;  for 
though  it  be  true  that  penal  laws  are  not  to  be  extended  ss  to  {k^ 
nalties  and  punishments,  yet  if  there  be  a  public  mischief,  andi 
court  of  equity  see  private  contracts  made  to  elude  laws  enacted 
for  the  public  good,  it  ought  to  interpose,  and  that  upon  the  pab- 
lic  policy  of  the  law. 

Upon  this  principle  it  was  that  the  court  of  chancery  interfierei 
in  the  case  of  Morris  v.  M^CuUoek^  Amb.  432.  where  a  person,  bj 
means  of  a  lady  connected  with  one  of  the  lords  of  the  admirskf, 
procured  a  commission  in  the  marines  for  a  livery  serrant  for 

So  also  in  Lan  v.  La<a^  Cas.  Temp.  Talb.  1 40.  and  3  P.  WmMn 
where  a  bond  was  given  to  a  person  to  influence  a  commissioner  of 
the  excise  to  appoint  to  an  office  under  him. 

So  in  Hancington  v.  Du  Chatd,  1  Bro.  124.  where  Ld.  Rochfrri 
groom  of  the  stole  to  H.  M.,  in  consideration  of  two  annuities,  re 
commended  a  page  of  the  presence. 

Nor  is  this  relief  confined  to  courts  of  equity.  When  cases  of  i 
similar  nature  are  brought  before  the  courts  of  law,  they  also  refoK 
to  give  their  assistance  to  enforce  the  contract,  considenng  tbt 
transaction  as  contrary  to  public  policy. 

In  the  case  of  Parsons  v.  Thomson ^  1  H,  Blac  322.,  where  the 
defendant,  in  consideration  that  the  plaintiff,  an  officer  in  the  dock- 
yard at  Chatham^  would  procure  himself  to  be  superaDoasted 
and  retire  on  the  usual  pension,  agreed  (without  the  knowMgc 
of  the  navy  board,  to  whom  the  appointment  belonged)  that  is 
case  he,  the  defendant,  should  succeed  the  plaintiff,  to  allow  bin 
a  certain  share  of  the  annual  profits  of  the  office,  it  was  nM 
that  no  action  could  be  supported  in  a  court  of  law  on  socb  sb 
agreement. 

So  in  Garforih  v.  Fearon,  1  //.  Blae.  327-,  where  the  defendtf^ 
by  the  interest  and  on  the  application  of  the  plaintii^  was  ip- 
pointed  customer  of  Carlisle^  having  previously  signed  an  agree 
ment,  declaring,  that  his  name  was  only  used  in  the  appHcaUooia 
trust  for  the  plaintiff,  that  he  would  appoint  such  deputies  as  tbe 
plaintiff  should  nominate,  and  would  empower  tbe  piaifltif  t0 
receive  the  profits  of  the  office  to  his  own  use,  it  was  decided,  ^ 
only  that  the  agreement  was  void  by  the  stat.  12/2.2.,  butslio 
that  the  common  law  would  not  support  an  assumpsit  on  wdi  so 
agreement. 

Again,  in  the  case  of  Blackjbrd  v.  Preston,  8  T  P.  89^ J^  ^ 
holden,  that  a  sale  (by  the  owner)  of  the  command  of  a  ship  em- 
ployed in  the  Eas^  India  company's  service,  without  tbe  bov* 
ledge  of  the  company,  was  illegal;  and  that  the  contract  of  w^ 
could  not  be  the  foundation  of  an  action  at  law. 

By  stet.  49  G.  3.  c.  126  §  1.,  reciting  sUt.  5&6Ed.6.c* l^-' " 
is  declared  and  enactedi  that  the  said  act  and  ail  the  prorisioi^ 
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Jierein  costained  shall  extend  to  Scotland  and  Ireland^  and  to  all  5  &  6  Ed.  6* 

Sees  ID  the  gift  of  the  crown,  or  of  any  office  appointed  by  the  c.  16.  extended 

rrown ;  and  all  commissioners,  civil,  naval,   or  military,   and  to  Y^  *^®'  ^'JSce* 

ill  places  and  employments,  and  to  all  deputations  to  any  such  p'^J^eots,  and 

offices,  commissions,  places,  or  employments,  in  the  respective  to  Scotkod  and 

lepartoients  or  offices,  or  under  the  appointment  or  supenntend-  Ireland. 

ace  and  control  of  the  lord  high  treasurer  or  commissioners  of 

he  treasury,  the  secretary  of  state,  the  lords  commissioners  for 

xecuting  the  office  of  lord  high  admiral,  the  master-general  and 

principal  officers  of  his  majesty's  ordnance,   the  commander-in- 

hief,  the  secretary  at  war,  the  paymaster.general  of  H.  M.*8  forces, 

be  commissioners  for  the  affairs  of  Indian  the  commissioners  of  the 

jLcise,  the  treasurer  of  the  navy,  the  commissioners  of  the  navy, 

he  commissioners  for  victualling,  the  commissioners  of  transports, 

he  commissary  general,  the  storekeeper  general,  and  also  the 

irincipal  officers  of  any  other  public  department  or  office  of  H.  M.'s 

[overnment ;  and  also  to  all  offices,  commissions,  places,  and  em- 

•loyments  belonging  to  or  under  the  appointment  or  control  of  the 

^tut  India  company :  and  the  said  act,  and  this  act,  and  all  the 

clauses  and  provisions  therein  respectively  contained,  shall  be 

»}iistraed  as  one  act,  as  if  the  same  had  been  herein  repeated  and 

e-enactcd, 

§  2.  Provides,  that  where  the  right,  &c*  of  any  person  shall  be  When  right  of 
'orfoited  under  the  said  act  or  this  act,  the  right  of  such  appoint-  appointment 
nent  shall  immediately  vest  in  H.  M.  toll '  m'  ^  *"* 

§  3.  If  any  person  shall  sell  or  bargain  for  the  sale  of,  or  re*  p     '    i     • 
ceive,  have,  or  take  any  money,  fee,  gratuity,  loan  of  money,  or*8e?HnK**^*°* 
reward  or  profit,  directly  or  indirectly,  or  any  promise,  agree-  offices,  c^  re- 
nient,  covenant,  contract,  bond,  or  assurance,  or  shall  by  any  way,  ceiving  or  pay- 
device,  or  means,  contract  or  agree  to  receive  or  have  any  money,  ing  money  or 
fee,  gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indi-  "^"^  ^*^ 
reclly;  and  also  if  any  person  or  persons  shall  purchase  or  bar-  » nSdemcaiwr. 
gain  for  the  purchase  of,  or  give  or  pay  any  money^  fee,  gratuity, 
loan  of  money,  reward,  or  profit,  or  make  or  enter  into  any  pro- 
mise, agreement,  covenant,  contract,  bond,  or  assurance  to  give 
or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit, 
or  shall  by  any  way,  means,  or  device,  contract  or  agree  to  give 
or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  pro- 
fit, directly  or  imlirectly,  for  any  office,  commission,  place  or  em- 
ployment specified  or  described  in  the  said  act  or  this  act,  or 
within  the  meaning  of  the  said  act  or  this  act,  or  for  any  depu- 
^tion  thereto,  or  for  any  part  or  participation  of  the  profits  thereof, 
or  for  any  appointment  thereto  or  resignation  thereof,  or  for  the 
consent  or  voice  of  any  person  to  any  such  appointment,  then  every 
such  person,  and  also  he  who  shall  wilfully  and  knowingly  aid, 
abet,  or  assist  such  person  therein,  shall  be  adjudged  guilty  of  a 
niisdemeanor. 

§  4-.  If  any  person  shall  receive,  have,  or  take  any  money,  fee,  P*"®"*  receiv- 
reward,  or  profit,  directly  or  indirectly,  or  take  any  promise,  JJIfne*^  foJ*° V 
agreement,  covenant,  contract,  bond,  or  assurance,  or  by  any  dUng^offlc^'" 
way,  means,  or  device,  contract  or  agree  to  receive  or  have  any  and  any  nego- 
iT^oney,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  directly  tiations  or  pre- 
or  indirectly,  for  any  interest,  solicitation,  petition,  request,  re-  *fnded  negotia- 
commendation,  or  negotiation  whatever,  made  or  to  be  made,  or  JjJJIJ^to  cun* 
pretended  to  be  made,  or  under  any  pretence  of  making  or  caus-  ofTmifde-  ^ 

mcanor. 
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49  0..8i  c.  1S<».  ing  or  procuriog  to  be  made  any  interest,  &c.  in  or  about  or  ia  any- 
wise touching  any  nomination,  appointment,  or  depotatioa  to  or 
resignation  of  any  such  office,  &c.  as  aforesaid,  or  under  any  pr»> 
tence  for  using  or  having  used  any  interest,  &c  in  or  aboat  any 
such  nomination,  &c.  or  for  the  obtaining  or  having  obtatned  ibe 
consent  or  voice  of  any  person  as  aforesaid  to  such  dobuosuoo, 
&c. ;  and  also  if  any  person  sliall  give  or  pay  or  cause  or  procure 
to  be  given  or  paid  any  money,  fee,  gratuity,  loan  of  oioney, 
reward,  or  profit,  or  make  or  cause  or  procure  to  be  madesny  pn>> 
mise,  agreement,  covenant,  contract,  bond,  or  assurance,  or  by  loy 
way  or  device  contract  or  agree,  or  give  or  pay  or  cause  or  pro" 
cure  to  be  given  or  paid  any  money,  &c.  for  any  soUcitatioo,  kt» 
whatever,  that  shall  in  anywise  touch  any  nomination,  &c.  of  aoy 
such  office,  &c.  as  aforesaid,  or  for  the  obtaining  or  baviog  ob- 
tained, directly  or  indirectly,  the  consent  or  voice  of  anjpenoi 
as  aforesaid  to  any  such  nomination,  &c. ;  and  also  if  any  person 
shall,  for  or  in  expectation  of  gain,  fee,  &c.  solicit,  recommend,  or 
negotiate  in  any  manner  for  any  person  in  any  matter  that  ihtQ  b 
anywise  touch  any  such  nomination,  &c.,  or  for  the  obtainiiigi 
directly  or  indirectly,  the  consent  or  voice  of  any  peraootoao; 
such  nomination,  &c.,  every  such  person,  and  also  every  pertoa 
who  shall  wilfully  and  knowingly  aid,  abet,  or  assist  therein,  sbi)! 
be  adjudged  guilty  of  a  misdemeanor. 
FenoDftopen-         §  ^*  Whereas  on  the  pretence  of  negotiating  orsolicitiog  tbe 
fng  or  adveitU-  sale,  transfer,  or  appointment  of  any  office  which  under  theexcep- 
ing  houses  for     tion  of  this  act  or  otherwise  it  may  be  lawful  to  sell,  offices  for 
^itsacting  bu^   negotiating  the  same,  and  advertisements   may  be  publisbed, 
to  S  sLe'l^     under  the  colour  of  which  illegal  transactions  intended  to  be  pro- 
offices,  guilty      hibited  by  this  act  may  be  carried  on ;  it  is  further  enacted,  tkat 
ofAmisde-        if  any  person  shall  open  or  keep  any  place  for  the  solicitiof, 
xneanor.  transacting,  or  negotiating  in  any  manner  whatever  any  \im»» 

relating  to  vacancies  in,  or  the  sale  or  purchase  of,  or  sppoiot* 
ment,  nomination,  or  deputation  to,  or  resignation,  transfer,  or ei* 
change  of  any  offices,  commissions,  places,  or  employmenu  what- 
ever in  or  under  any  public  department,  every  such  ^twx^vA 
every  person  wilfully  and  knowmgly  aiding,  abetting,  or  assistio^ 
therein,  shall  be  adjudged  guilty  of  a  misdemeanor* 
Inflictiiig  a  pe-       f  6.  If  any  person  shall  advertise  or  publish,  or  cause  or  ^ 
naltyoopeisonB  cure  to  be  advertised  or  in  any  manner  published  any  place  to 
■^▼«f**«"K  **''     have  been  or  to  be  opened,  set  up,  or  kept  for  any  o\  the  piff* 
5I^«f"f\   w.  poses  aforesaid,  or  advertise  or  publish,  or  cause  or  procure,  4f- 
crs«r agents.  '  ^^^^  name  of  anv  person  as  broker  or  agent  or  solicitor  for  aoy  ^i^ 

the  purposes  au>resaid,  or  print  or  cause  or  procure  or  permit  t« 

be  printed  or  advertised  any  advertisement  or  proposal  for  any  <^ 

'   Ihe  purposes  aforesaid,  then  such  person  shall  forfeit  for  erflr 

such  offence  the  sum  of  50/.,  to  be  recovered  at  Westmmter;  ^ 

the  whole  penalty  shall  go  to  the  person  who  shall  sue  for  tbesaoe. 

with  full  costs  of  suit. 

Aifoof  com-  §  7*  Act  not  to  extend  to  purchase  or  sale  of  commissioosA^ 

misdbns  in  the    the  regulated  prices,  or  authorised  regimental  agents  sctiog  i> 

>j  excepted,    guch  cases  according  to  regulation,  without  fee  or  revard  (s) 

(a)  Stat.  53  G.  3.  c.  54.  excepts  purchases,  &c.  of  any  commiSBions  ori|af«i^ 
Beau  in  the  battle-axe  guards  in  IrelatuL 
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§  S.  Officers  in  army  giving  more  than  regulated  prices,  or  pay*  49  6.  s.  e.  is^ 
ing  agents  for  negotiating,  to  forfeit  their  commissions,  and  be  ■ 

cashiered ;  their  commissions  to  be  sold,  and  half  of  the  produce^  Uolen  mora 

when  not  exceeding  a  certain  sum,  to  go  to  the  informer.  ^*J  theraguU 

§  9.  Nothing  in  this  act  shall  extend  to  any  office  excepted  Sm^"^"  "* 

From  the  provisions  of  the  said  act  of  Ed*  6.,  or  to  any  office  j^^  not  to  e  - 

K-hich  was  legally  saleable  before  this  act,  and  in  the  git\  of  any  tend  to  offices' 

person  by  virtue  of  any  office  possessed  under  any  patent  or  ap-  excepted  in 

pointment  for  his  life,  or  to  render  invalid,  or  in  any  manner  to  fonner  act,  nor 

iffect  any  promise,  &c.  entered  into  before  this  act,  and  which  ^  "ecuntiee  or 

before  the  passing  thereof  was  a  valid  promise,  Ac,  or  to  any  ^^S^*i^^ 

noney  paid,  or  to  any  act  done  in  pursuance  of  any  such  pro«»  lecuriti?^ 
nise,  &c. 

By  §  lO.  act  not  to  extend  to  lawful  deputations  where  pay-  Nor  to  lawful 

Dent  of  principal  or  deputy  is  out  of  the  fees.  deputationi. 

§  II.  This  act  not  to  extend  to  any  annual  reservation,  charge.  Nor  to  annual 

>r  payment  made  or  required  to  be  made  out  of  the  fees,  perqui-  payments  out  of 

fites,  or  pro6ts  of  any  office  to  any  person  who  shall  have  held  ***•  ^««»  of  any 

iQch  office,  in  any  commission  or  appointment  of  any  person  sue-  °®^^  ^  *"y 

:eeding  to  such  office,  or  to  any  agreement,  &c  made  for  secur-  hdiSi^  wj!^  ^ 

Dg  such  reservation,  &c.:   Provided  always,  that  the  amount  of  office, 
mch  reservation,  &c.  and  the  circumstances  under  which  the 
ame  shall  have  been  permitted,  shall  be  stated  in  the  commission, 
(re.  of  the  person  so  holding  such  office,  and  paying  or  securing 
uch  money. 

§  12.  relates  to  certain  offices  in  Ireland. 

And  ^13.  to  the  manner  of  punishing  offenders  in  Scotland* 

By  §  14.  all  offences  committed  against  the  provisions  of  the  Offences  com- 

taid  act  and  this  act,  by  any  governor,  lieutenant-governors  or  mitted  abroad 

)erson    having  the  chief  command,   civil  or  military,  in  any  of  ■h"Jl l>«tried 

[i,  M.'s  dominions,  &c.  or  their  secretaries,  shall  be  inquired  of  "*  ^  ^ 
ind  heard  in  the  court  of  K.  B.  at  fVestminster,  as  under  stat. 
t2  G.  3.  r.  85, 

See  also  stat.  49  G.  S.  c.  1 18.  §  S. 

£>r(gat&0f    See  llatrenpt 

S>thnantt  &tnm*    See  &tore0« 

jgDutlatorpt    See  ]3rore00« 

"27  Ed.  3.  C.2.— 1SR.2.  st.2.  c-1 5W.3.  c.  13 12&13  W.3. 

c.  2.— 20  G.  2.    c.  52,— 37  G.  3.   c.  14a— 58  G.  3.   c.29.— 
7  &  8  6. 4.  c.  28,  29,  30.  32.] 

A   PARDON  is  a  work  of  mercy,  whereby  the  king,  either  before  Pardon,  wbaf. 

the  attainder,  sentence,  or  conviction,  or  after,  forgiveth  any 
[rrime,  offience,  punishment,  execution,  right,  title,  debt,  or  duty, 
temporal  or  ecclesiastical.     3  Inst.  233. 

The  power  of  pardoning  offences  is  inseparably  incident  to, 
and  is  the  most  amiable  prerogative  of,  the  crown :  and  this  high 
prerogative  the  king  is  entrusted  with  upon  a  special  confidence, 
that  he  will  spare  those  only  whose  case  (could  it  have  been 
foreseen)  the  law  itself  may  be  presumed  willing  to  have  been 
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IparDom 


[Crimiiol 


General  par- 
don. 


30  G.  2.  c.  52. 


Special  pardon. 


27  £d.  S.  c.  2. 
Pardon  to  con- 
tain the  sug- 
gestion. 

If  false,  will 
vitiate  pardon. 


13  R.  2.  St.  2. 

c  1. 

Pardon  to  spe- 
cify the  offence, 
if  murder,  trea- 
son, or  rape. 


The  king  can- 
not pardon  an 
offence  before  it 
is  committed. 

Cannot  pardon 
a  nuisance. 


But  may  remit 
the  fine* 


excepted  out  of  its  general  rules;  which  the  wisdom  of  nao 
cannot  possibly  make  so  perfect  as  to  suit  every  particolsr  cisei 
1  Shwo.  284. 

Pardons  are  either  genera/  or  sjiecial: — G^it^o/,  arebjactof  psr. 
liaroent ;  of  which,  if  they  are  without  exceptions,  the  court  nrait 
take  notice  ex  officio i  but  if  there  are  exceptions  therein,  the  pvty 
roust  aver  that  he  is  none  of  the  persons  excepted.  3  InU,  23S. 
UaU's  Sum.  252. 

By  Stat.  20  G.  2.  c.  52.  for  the  king's  general  pardon,  all  per- 
sons are  pardoned  and  discharged  from  certain  crimes  conmitted 
prior  to  t/une  15.  1747;  with  certain  exemptions  in  the  said  id 
mentioned. 

And  the  like  for  the  most  part  hath  been  enacted  by  fonncr 
statutes  of  general  pardon ;  together  also  with  the  excepuoDs  of 
several  persons  by  name. 

Special  pardons,  are  either  of  course^  as  to  persons  convicted  of 
manslaughter,  or  se  defendendo^  and  by  divers  statutes  to  thoie  vb« 
shall  discover  their  accomplices  in  several  felonies ;  or  of  gwty 
which  are  by  the  king's  charter,  of  which  the  court  cannot  take 
notice  ex  officio,  but  they  must  be  pleaded.     5  Inst.  2S5. 

By  Stat.  27  Ed,  3.  c.  2.,  in  every  charter  of  the  pardon  of  fdooji 
the  suggestion  and  the  name  of  him  that  maketh  the  saggeniw 
shall  be  comprised ;  and  if  it  be  found  untrue,  the  charter  shall  be 
disallowed. 

For  wherever  it  may  reasonably  be  presumed  that  the  king  v» 
deceived,  the  pardon  is  void.  Therefore,  any  suppression  of  troth 
or  suggestion  of  falsehood  in  a  charter  of  pardon  will  vitiate  the 
whole.     2  //ate.  c.  87.  J  12.  S  Inst.  238. 

And  by  stat.  13  /2.  2.  st.  2.  c.  1.,  no  charter  of  pardon  shall  be 
allowed  for  murder,  treason,  or  rape,  unless  the  offence  be  fpcd- 
fied  therein. 

Lord  Coke  says,  the  intention  of  this  act  was  not,  that  the  kio? 
should  grant  a  pardon  of  murder  by  express  name  in  the  charter, 
but  because  the  whole  parliament  conceived  that  he  wouM  nerer 
pardon  murder  by  special  name.  And  he  says,  he  hath  oenr 
seen  any  pardon  of  murder  by  any  king  of  England^  by  express 
name.     2 /»«/.  233— 236. 

It  was  however  determined  in  the  court  of  K.  B.  that  the  bnc 
may  pardon  on  an  indictment  for  murder,  as  well  as  a  subied 
may  discharge  an  appeal.     1  SaVc.  499. 

The  king  cannot  pardon  an  offence  before  it  be  committed;  hd 
such  pardon  is  void.     2  //sto.  c.  37*  §  28. 

And  in  some  cases,  even  where  the  king  is  sole  party,  fooe 
things  there  are  which  he  cannot  pardon ;  as  for  example,  for  il' 
common  nuisances,  as  for  not  repairing  bridges  or  highwaji,  the 
suit  (for  avoiding  multiplicity  of  suits)  is  given  to  the  kmg  oolv 
for  redress  and  reformation  thereof;  but  the  king  cannot  pardos 
or  discharge  either  the  nuisance,  or  the  suit  for  the  same:  be- 
cause such  pardon  would  take  away  the  only  means  of  compdliog 
a  redress  of  it.  But  it  hath  been  holden  by  some,  that  a  pardon 
of  such  offence  will  save  the  party  from  any  fine  for  the  time  pr^ 
cedent  to  the  pardon.     3  Inst.  237.  2  Hato.  c.  37.  i  35. 

And  surely,  a  fine  being  a  mulct  to  the  king,  and  not  a  ft^r- 
feiture  to  the  party  grieved,  may  be  by  the  king  remitted. 
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By  theact  of  settleineoty  12&  13  fT.  3.  c.2.,  no  pardon,  under  is&isW.  s.  . 
he  great  Beol  of  England^  shall  be  pleadable  to  an  impeachment  ^*  ^' 
y  the  commons  in  parliament.     But  it  seems,  after  the  impeach-  .    <^^<>f  >n 
lent  solemnly  heard  and  determined,  the  ro3'al  grace  is  not  farther  JJIJ^IJ  a^at 
!8trained  or  abridged ;  for  that  to  pardon  delinquents  convicted  be  pleaded. 
D  impeachment  is  as  ancient  as  the  constitution.    4  Blac,  Com*  But  it  may  be 
DO.  ».  2.  pardoned  after 

In  the  case  of  an  impeachment,  afler   the  lords    have  deli«  '®°^<^<^^- 
»red  iheir  sentence  of  guilty,  the  commons  can  pardon  the  party  l^<^o»n«non8  6o 
^  declining  to  demand  judgment  against  him ;  for  no  judgment  fJdinn™*t? 
ID  be  pronounced  by  the  lords,  till  it  be  demanded  by  the  com* 
ons.    4  Bloc,  Com.  400.  n.  2. 

Thus  also,  if  one  be  bound  by  recognizance  to  the  king  to  keep  Cannot  dis- 
e  peace  against  another  by  name,  and  generally  all  other  lieges  <^harge  a  recog. 
the  king;  in  this  case,  before  the  peace  be  broken,  the  king  "'«*«<»  of  the 
lonot  pardon  or  release  the  recognizance,  although  it  may  be  '^^^' 
ade  only  to  him,  because  it  is  for  the  benefit  and  safety  of  his 
bjects.     1  Intt.  238. 

Likewise,  after  an  action  popular  is  brought  as  vnellfor  the  king  Cannot  release 
for  the  informer y  according  to  any  statute,  the  king  can  but  ad  infonnation 
scharge  his  own  part,  and  cannot  discharge  the  informer's  part ;  ^*  '^^' 
icause  by  bringing   the   action   the  informer  hath  an  interest 
erein:  but  before  the  action  brought,  the  king  may  discharge 
e  whole  (unless  it  be  provided  to  the  contrary  by  the  act),  be- 
use  the  informer  cannot  bring  an  action  or  information  originally 
r  his  part  only,  but  must  pursue  the  statute.     And  if  the  action 
t  given  to  ihe  party  grieved^  the  king  cannot  discharge  the  same. 
infi.231. 

By  7&8Cr.4.  c.29.  §69.,  it  shall  be  lawful  for  the  king's  7&8G.4.cS9. 
ajesty  to  extend  his  royal  mercy  to  any  person  imprisoned  by   P><^on  for 
rtueof  this  act,  although  he  shall  be  imprisoned  for  nonpayment  "<''^P*y"e"t  of 
money  to  some  party  other  than  the  crown.  money. 

And  by  7  &  8  G.  4.  c.  SO.  §  S5.,  a  similar  enactment  is  provided  7&8  G4.  c.30. 
the  same  terms  in  regard  to  all  persons  imprisoned  by  virtue  of  Ace. 
at  act. 

It  seems  to  have  been  always  agreed  that  the  king's  pardon  will  May  dischaige 
ichai^e  any  suit  in  the  spiritual  court  ex  officio*    Also  it  seems  suit  in  the  spU 
be  settled  at  this  day,  that  it  will  discharge  any  suit  in  such  "t""^  court, 
urt  at  the  instance  of  the  party,  for  the  reformation  of  manners,  *'  for'^d^Un- 
welfare  of  the  soul,  as  for  defamation,  or  laying  violent  hands  quency. 
I  a  clerk,  and  such  like ;  for  such  suits  are  in  truth  the  suits  of 
e  king,  though  prosecuted  by  the  party.     Also  it  seems  to  be 
;reed  that  if  the  time  to  which  such  pardon  hath  relation  be  prior 
the  award  of  costs  to  the  party,  it  shall  discharge  them.     And 
seems  to  be  the  general  tenor  of  the  books,  th  although  it  be 
hsequent  to  the  award  of  the  costs,  yet  if  it  be  prior  to  the  taxation 
then),  it  shall  discharge  them ;  because  nothing  appears  in  certain 
be  due  for  costs  before  they  are  taxed.  1  Haw,  c.  37*  §  41 . 
But  it  seems  agreed  that  a  pardon  shall  not  discharge  a  suit  in  AUtett  if  for 
e  spiritual  court  any  more  than  in  the  temporal,  for  a  matter  of  matter  of  pri- 
terest  or  property  in  the  plaintiff;  as  for  tithes,  legacies,  matri-  ^****  interest. 
onial  contracts,  and  such  like.    Id.  §  42. 

If  the  king  release  to  a  man  all  debts,  this  shall  not  discharge  Doth  not  by 
8  co-debtor ;  but  otherwise  it  is  in  case  of  a  subject,  for  in  that  releasing  a  man 
ise  the  release  to  one  discharges  both.    S  ImU  239.  ^JS^***' 
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5W.3.  C  IS. 
Person  par- 
doned may  be 
bound  to  good 
behsTiour. 

PUrdondoCh 
Bot  restore 
lands  or  goods 
forfeited. 


Doth  not  re- 
store the  cor- 
ruptioD  of 
blood. 


Doth  restore 
the  credit. 


l^arDoiu 


[CrnxuittI 


Felon  sen- 
tenced to  trans- 
portation, and 
undergoing  im- 
prisonment at 
the  hulks  for 
tlieterm,  is 
thereby  ren- 
dered comp^ 
tent,  though 
he  twice  es- 
caped and  was 
brought  back. 

9  G.  4.  c  99. 
Every  punish- 
ment for  felony, 
after  it  has  been 
endured,  shall 
liave  the  effect ' 
of  a  pardon 
under  the  great 
seaL 


Not  to  prevent 
punishment  on 
subsequent 
conviction. 

How  in  cases 
of  perjury. 


At  common 
law  or  by  sta- 
tutes 


Bhr  8tat.  5  fVf  S.  c.  ld.»  when  a  pardon  is  pleaded  bv  nif  one 
for  felony,  the  justices  may  at  their  discretion  remand  him  to  pri- 
son till  he  enter  into  recognisance,  with  two  sureties,  for  his  good 
behaviour,  for  any  time  not  exceeding  seven  years. 

It  seems  to  be  a  settled  rule  that  no  pardon  by  the  kiag,  widi- 
oat  express  words  of  restitution,  shall  duvest  either  from  the  king 
or  subject  an  interest  either  in  lands  or  goods  vested  in  dwoi  hj 
an  attainder  or  conviction  precedent :  yet  it  seems  agreed  that  i 
pardon  prior  to  a  conviction  shall  prevent  any  ibrfeiture  either  of 
lands  or  ffoods.    2  i/oto.  c.  95.  $  si. 

A  pardon  after  the  attainder  doth  not  restore  the  corniptim 
of  blood ;  for  this  cannot  be  restored  but  by  act  of  parliameot 
S  Itut.  2SS. 

But  as  to  issue  bom  after  the  pardon,  it  hath  the  effisct  of  the 
restitution  of  blood.     1  Haie,  358. 

It  seems  to  be  settled  at  this  day  that  the  pardon  of  treaiOD  or 
felony,  even  after  a  conviction  or  attainder,  doth  so  far  desr  tbe 
party  from  the  infamy  and  all  other  consequences  of  his  cnoie, 
that  he  may  not  only  have  an  action  for  a  scandal  in  caUing  ha 
traitor  or  felon  after  the  time  of  the  pardon,  but  may  also  be  i 
good  witness,  notwithstanding  the  attainder  or  convictioo;  b^ 
cause  the  pardon  makes  him,  as  it  were,  a  new  man,  and  giits 
him  a  new  capacity  and  credit.     2  Haw.  c*  37.  §  48. 

On  a  trial  lor  forgery,  a  question  arose  on  the  competency  oft 
wit^iess  for  the  prosecution :  it  appeared  that  he  had  been  cos* 
victed  of  larceny,  and  sentenced  to  transportation  for  sevea  jesn, 
but  was  confined  in  the  hulks,  and  discharged  at  the  expirstiM  of 
that  term :  twice,  however,  during  his  confinement,  he  msde  \a 
escape,  but  was  brought  back  very  shortly.  The  point  hsTia^ 
been  reserved  for  the  opinion  of  the  judges,  they  held  that  be  w 
a  competent  witness ;  and  that  suffering  seven  years  on  bosrd  tbe 
hulks,  in  execution  of  his  sentence,  operated  as  a  statute  pinioit 
and  that  the  two  escapes,  on  which  he  was  so  immediately  breoK^ 
back,  did  not  destroy  the  effect  of  it.  R,  v.  Badeocks  amd^^ 
C.  C.  R.  248. 

By  9  G.  4.  c.  32.  $  S.,  reciting  that  it  is  expedient  to  preveot  ill 
doubts  respecting  the  civil  rights  of  persons  convicted  of  felooici 
not  capital,  who  have  undergone  the  punishment  to  which  ^ 
were  adjudged ;  where  any  offender  hath  been  or  shall  be  con- 
victed of  any  felony  not  punishable  with  death,  and  hath  eodereti 
or  shall  endure  the  punishment  to  which  such  offender  hstb  bees 
or  shall  be  adjudged  for  the  same,  the  punishment  so  eodoivii 
hath  and  shall  have  the  like  effects  and  consequences  as  s  p«^ 
under  the  great  seal  as  to  the  felony  whereof  the  offender  wn  m 
convicted :  Pirovided  always,  that  nothing  herein  contaiaeti,  va 
the  enduring  of  such  punishment,  shall  prevent  or  mitigate  i>f 
punishment  to  which  the  offender  might  otherwise  be  IswiUij 
sentenced  on  a  subsequent  conviction  for  any  other  feloaj. 

It  seems  to  be  the  better  opinion  that  the  pardon  of  s  c«o- 
viction  of  perjury  doth  not  so  restore  the  party  to  his  credit  »^ 
make  him  a  good  witness ;  because  it  would  be  an  injwy  ^  ^^ 
people  in  general  to  make  them  subject  to  such  a  pefsoo<>  teiA* 
mony.     1  Veni,  849. 

Touching  a  pardon  for  perjury,  this  difference  is  to  ho  |y*f| 
that  where  a  party  is  convict  upon  the  statute^  itiM^vi^^ 
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udgment  to  be  disabled ;  but  at  common  law,  it  is  only  a  conse" 
rueotiai  disability ;  therefore  in  the  latter  case  the  king  may  par- 
loo,  aod  that  restores  the  party  to  his  testimony ;  otherwise  in  the 
ormer,  for  in  that  case  he  must  reverse  the  judgment,  or  cannot 
e  restored.    R.  v.  Greepe^  2  SalL  574*. 

A  pardon  must  be  unoer  the  great  seal.     Lord  Warwick's  casCf   Pardoo  liioald 
S  HowdTs  St.  Tru  1015*     A  warrant  under  the  privy  seal,   or  be  under  great 
gn  maoualt  though  it  may  be  a  sufficient  authority  to  admit  the  "^^ 
arty  to  baili  in  order  to  plead  the  king's  pardon  when  obtained  in 
roper  form,  yet  it  is  not  of  itself  a  complete  irrevocable  pardon. 
rv% V  aue^  1  Leachy  98. 

By  7  &  8  6.  ^.  c.  28.  §  13.  it  is  declared  and  enacted,  that  where  7&80.4.  c.S8. 
te  king's  majesty  shall  be  pleased  to  extend  his  royal  mercy  to  Effect  of  »  free 
ay  offender  convicted  of  any  felony  punishable  with  death  or  f!-^?"^'^*"** 
thenrise,  and  by  warrant  under  his  royal  sign  manual,  counter-  J^|J||^.*^  * 
gned  by  one  of  his  principal  secretaries  of  state,  shall  grant  to  ^^^^^j^a 
ich  offender  either  a  free  or  a  conditional  pardon,  the  discharge  sign  msDual' 

such  offender  out  of  custody  in  the  case  of  a  free  pardon,  and  only. 

le  performance  of  the  condition  in  the  case  of  a  conditional 

ardon,  shall  have  the  effect  of  a  pardon  under  the  great  seal  for 

ich  offender,  as  to  the  felony  for  which  such  pardon  shall  be  so 

ranted:  Provided  always,  that  no  free  pardon,  nor  any  such  dis-  IVovim. 

^arge  in  consequence  thereof,  nor  any  conditional  pardon,  nor 

'e  performance  of  the  condition  thereof,  in  any  of  the  cases  Not  to  affect 

oresaid,  shall  prevent  or  mitigate  the  punishment  to  which  the  puniiliment  of 

Sender  might  otherwise  be  lawfully  sentenced  on  %  subsequent  •  felony  lub- 

ODviction  for  any  felony  committed  after  the  granting  of  any  such  ^^^^^^  ^™* 
udon,  nutted. 

By  Stat.  58  G.  S.  c.  29.  (for  regulating  the  payment  of  fees  for  56  G.  s.  c.  29. 
ardong  under  the  great  seal)  it  is  enacted,  that  no  fee,  gratuity,  F*"  f<w  p«r- 
r  other  dues,  paid  or  payable  for  or  in  respect  of  any  grant  of  a  ?®"f  *®  be  paid 
wdon  by  H.  M.,  his  heirs  and  successors,  or  for  or  in  respect  "^ "»« *~««'y, 
r  any  letters  patent,  charter,  warrant,  bill,  docket,  or  other  instru- 
ment appertaining  thereto,  or  the  transcript  of  any  such  instru- 
icnt,  shall  be  paid  or  payable  by  or  on  behalf  of  the  person  or 
ersons  La  whose  favour  or  to  whom  such  pardon  shall  be  granted ; 
^I^^^A^  sll  fees  which  are  now  paid  and  payable  for  the  granting 
nd  passing  of  any  such  pardon  or  pardons,  shall  be  paid  by  the 
>rd8  commissioners  of  H.  M.'s  treasury  of  the  U.  K.  of  G.  B.  and 
^dand^  in  the  same  manner  and  by  the  same  persons  as  other  law 
xpenses  on  behalf  of  H.  M.  are  paid. 

S  2.  Enacts,  that  from  and  afler  the  passing  of  this  act,  no  such  and  the  inttro- 
'tters  patent,  charter,  warrant,  bill,  docket,  instrument,  or  tran-  ««»*  to  be 
<^^'Pt  as  aforesaid,  shall  be  subject  to  or  liable  to  be  charged  with  «««?* /'o" 
«y  »taiDp  duty  or  duties  whatever.  '^P  *^"*'^- 

.  %  Stat.  S7  G.  S.  c  140.  §  1.,  if  H.  M.  shall  be  pleased  to  extend   S7  G.  3.  c.  Ha 
"s  mercy  to  any  offender,  liable  to  the  punishment  of  death,  by   Of  pardon  to 

?  sentence  of  a  naval  court-martial,  upon  condition  of  transport-  P«"on»  "•«- 
^^«?n,  or  of  transporting  himself  beyond  seas,  or  on  condition  of  J^^.^  *** 
|^")g  impnsoned  within  any  gaol  in  G.  B,y  or  on  condition  of  being  court-martiaL 
'^Pf  to  hard  labour  in  any  gaol,  or  house  of  correction,  or  peni- 
^^tiuary  hoQse,  or  pn  any  river ;  it  shall  be  lawful  for  any  justice 
I  .!^  B.,  C.  p.,  or  baron  of  the  exchequer,  of  the  degree  of  the 
"^y  upon  sach  intention  of  mercy  as  aforesaid,  being  notified  in 
vritiog  by  one  of  H.  M/s  principal  secretaries  of  sUte,  to  allow 
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87  G.  3.  c.  140. 


The  pardon, 
&c.  to  be  filed 
in  K.  B. 


A  certificate 
from  the  clerk 
of  the  crown 
office,  K.B.yto 
be  proof  of  the 
pardon,  &c. 


to  such  offender  the  benefit  of  such  conditional  pardon  as  shall  be 
expressed  in  such  notification,  in  the  same  manner  as  if  a  condl* 
tional  pardon  had  passed  for  that  purpose  under  the  great  seal. 
And  if  the  condition  be  of  transportation,  or  of  transporting  him- 
self, such  justice  or  baron  shall  make  order,  as  he  might  ia  cases 
under  stat.  24  G.  3.  si,  2.  c.  56.  If  the  condition  be  of  imphson* 
ment,  or  being  kept  to  hard  labour,  the  pardon  shall  be  allowed  as 
aforesaid,  and  such  justice  or  baron  shall  order  imprisonment  or 
hard  labour,  according  to  the  notification  of  pardon  from  soch 
secretary,  as  he  might  do  by  the  19  G«  3.  c.  74. 

By  §  2.  the  justice  or  baron  who  shall  allow  snch  pardon,  and 
make  such  order  under  such  notification,  shall  direct  the  notifica- 
tion and  his  own  order  to  be  filed  in  the  o£Bce  of  the  derk  of  the 
crown  of  the  court  of  K.  B. 

By  §  4.  the  said  clerk  of  the  crown  shall,  upon  the  applicatioo 
of  any  such  offender  who  shall  accept  H.  M.'s  pardon,  or  of  m 
other  person  applying  on  his  behalf,  or  on  application  of  aojper« 
son  on  the  behalf  of  H.  M.,  deliver  a  certificate  in  writing  uoder 
his  hand,  containing  an  account  of  the  christian  name  and  sunume 
of  such  offender,  oi  his  offence,  of  the  place  where  the  court  wsi 
held  before  whom  he  was  convicted,  and  of  the  terms  and  coo- 
ditions  on  which  pardon  was  given  him,  which  certificate  iliali  be 
sufficient  proof  of  the  conviction  and  sentence  of  such  ofende, 
and  also  of  the  terms  on  which  such  pardon  was  granted,  in  aoj 
court,  and  in  any  proceeding  in  which  it  may  be  necessoiy  to  io- 
quire  into  the  same. 


0eT)urp  anh  ^uhomation* 

I.  Of  Perjury  and  Suhn^ation  by  the  Common  Law. 
II.  Of  Perjury  and  Subornation  by  Stat.  5  El.  c.  9. 
III.  Of  Matters  common  to  them  both. 

[7  &  8  W.  3.  c. S*,  — 8  G,  U  c.  6.-2  G,  2.  c.25 9  G.2. els 

—  22  G.2.  C.46.  — 23  G.2.  c.ll 56  G.3-  c.lSa— 90.f^ 

C.32.  — 3  &  4  W.4.  C.49.  c.  82.] 

I.  £>f  perlutp  attb  dubornatton  bp  tj^  Common 

T>ERJURY  by  the  common  law  seemeth  to  beatnlfid/alseoiii* 
by  one  toho^  being  lawfully  required  to  depose  the  truth  in  w 
judicial  proceeding,  stoears  absolutely  in  a  matter  material  to  tii 
point  in  question,  xvhether  he  be  believed  or  not.  1  Haw.  c.69<  1^ 
S  Inst.  164!. 
Must  be  wilful.       The  false  oath  must  be  wilful,  and  proved  to  be  taken  irithsoi^ 

degree  of  deliberation  ;  for  if  upon  the  whole  circumstaoces  of  il^ 
case  it  shall  appear  probable  that  it  was  owing  rather  totbeweii- 
ness  than  perverseness  of  the  party ;  as  where  it  was  occasioix>* 
by  surprise  or  inadvertency,  or  a  mistake  of  the  true  $Ute  of  ^ 
question,  it  cannot  but  be  hard  to  make  it  amount  to  volaott^ 
and  corrupt  perjury,  which  is  of  all  crimes  whatsoever  tbe  ^^ 
infamous  and  detestable*     1  Hato.  c,  69*  §  2. 


Perjury  at  the 
common  law. 
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It  is  said  not  to  be  material^  whether  the  fact  which  is  sworn  Swcuing  the 
be  in  itself  true  or  false ;  for  however  the  thing  sworn  may  happen  truth  not  know- 
to  prove  agreeable  to  the  truth,  yet  if  it  were  not  known  to  be  so  i^^rjury  *  ^' 
by  him  who  swears  to  it,  his  offence  is  altogether  as  great  as  if  it 
bad  been  false ;  inasmuch  as  he  wilfully  swears  that  he  knows  a 
ihing  to  be  true,  which  at  the  same  time  he  knows  nothing  of,  and 
iDpudently  endeavours  to  induce  those  before  whom  he  swears  to 
iroceed  upon  the  credit  of  a  deposition,  which  any  stranger  might 
nake  as  well  as  he.     1  Hax»»  c.69.  §  6»  2Rtas,5lSn     [But  it  is 
)therwi8e  on  stat.  5  EL  c.  9.] 

So  in  Pedley%  case,  1  Leach^  327.»  it  was  holden  by  Ld.  ManS'  Swearing  t« 
yd  C*  J.,  that  a  man  may  be  indicted  for  perjury  in  swearing  that  belief  luffideni. 
le  believer  a  fact  to  be  true,  which  he  must  knoijo  to  be  false. 

It  is  further  said,  that  upon  this  question  being  agitated  in  the 
»urt  of  C.  P*9  all  the  judges  were  unanimous,  that  belief  was  to  be 
considered  as  an  absolute  term,  and  that  an  indictment  might  be 
upported  upon  such  a  statement.  1  Hato,  c.  69.  p.  88.  note  (a),  edit. 
fl79S.,and2Russ.5lS. 

It  seemeth  clear,  that  no  oaths  whatsoever,  taken  before  persons  Oaths  adminit- 
cting  merely  in  a  private  capacity,  or  before  those  who  take  upon  ^^^  byimpro- 
bem  to  administer  oaths  of  a  public  nature  without  legal  authority,  |^^[houU«Kal' 
•r  before  those  who  are  legally  authorised  to  administer  some  authority,  not 
inds  of  onths,  but  not  those  which  happen  to  be  taken  before  peijury. 
iiem,  or  even  before  those  who  take  upon  them  to  administer 
lutice  by  virtue  of  an  authority  seemingly  colourable,  but  in  truth 
iiwarranted  and  merely  void,  *-  can  amount  to  perjuries,  but  are 
Itogether  idle  and  of  no  force.     1  Hatio*  c  69.  §  i.   See  also  4  Bl* 
7oiR.  137.,  and  tit.  fl)at$0,  ant^. 

Though  an  oath  be  ^iven  by  him  that  hath  lawful  authority,  and  Mutt  be  taken 
be  same  broken,  yet  if  it  be  not  in  a  judicial  proceeding,  it  is  not  in  a  judicial 
erjury,  because  such  oaths  are  general  and  extrajudicial,  but  it  proceeding  to 
erves  for  aggravation  of  the  offence.     Such  are,  general  oaths  """^^^P^OUT- 
iven  to  officers  or  ministers  of  justice,  the  oath  of  fealty  and  alia* 
iance,  and  such  like.     Thus,  if  an  officer  commit  extortion,  it  is 
gainst  his  general  oath,  but  yet  not  perjury,  because  not  in  a 
iidicial  proceeding :  but  when  he  is  charged  with  extortion,  the 
reach  of  his  oath  may  serve  for  aggravation.     3  InsL  166. 

But  it  is  not  material  whether  the  court  in  which  the  false  oath  It  it  sufficient 
I  taken  be  a  court  of  record  or  not,  or  a  court  of  eommon  law,  or  ^*"ere  ^  P"** 
f  equity,  or  of  civil  law,  or  whether  it  be  taken  in  face  of  the  ^  ^^J^  ^ 
ourt,  or  out  of  it  before  persons  authorised  to  examine  a  matter  ^^  ^^^ 
epending  on  it.     2  Russ,  519. 

To  found  an  indictment  for  perjury,  the  requisite  circumstances  It  must  be  ma- 
re these:  the  oath  must  betaken  in  a  judicial  proceeding,  before  terialin  the 
competent  jurisdiction ;  and  it  must  be  material  to  the  question  pi'oc^ding. 
epending,  and  false.    Per  Ld.  Mansfield  C.  J.  in  Rex  v.  AyletU 

T.  R.  69. 

Therefore,  where  an  oath  is  administered  by  a  person  that  hath 
iwful  authority  to  tender  the  same,  and  it  is  afterwards  broken, 
ct,  if  it  be  not  in  a  judicial  proceeding,  it  is  no  perjury,  nor 
unishable  by  the  common  law.    3  Inst,  166. 

The  deposition  must  be  direct  and  absolute ;  and  not,  as  he  Swearing  abso- 
bloketh,  or  remembereth,  or  believeth,  or  the  like.    3  Inst.  166.  lutely. 
^^x^.  see  Pedlet/s  case,  I  Leach,  325.  suprd. 
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If  it  be  not  material,  then,  though  it  be  ivlse,  yet  it  is  no  per- 
jury ;  because  it  concemeth  not  the  point  in  issue,  and  therefore  in 
effect  it  is  extrajudicial.     3  Inst,  167« 

But  it  is  not  necessary  that  it  appear  to  tohai  degree  the  point  in 
which  a  man  is  perjurea  was  material  to  the  issue;  for  if  it  be  but 
circumstantially  material,  it  will  be  perjury.  1  Ld.  Raym.  25S. 
Much  less  is  it  necessary  that  the  evidence  be  sufficient  for  the 
plaintiff  to  recover  upon ;  for  in  the  nature  of  the  thing  an  evi- 
dence may  be  very  material)  and  yet  it  may  not  be  full  enougfa  to 
prove  directly  the  point  in  question.    2  IaL  Raym*  889. 

It  hath  been  holden  not  to  be  material  upon  an  tndictmest  of 
perjury  at  common  law,  whether  the  fidse  oath  were  at  all  cr^ 
dited,  or  whether  the  party  in  whose  prejudice  it  was  inteuy 
were  in  the  event  any  way  aggrieved  by  it  or  not ;  insomoch  n 
this  is  not  a  prosecution  grounded  on  the  damage  of  the  ptrtj, 
but  on  the  abuse  of  public  justice.  1  Hnro.  c.  69-  §  9. 
.  In  some  cases,  where  a  false  oath  has  been  taken,  the  partjioir 
be  prosecuted  by  indictment  at  common  law,  though  the  ofesce 
may  not  amount  to  perjury.  Thus  it  appears  to  have  been 
holden,  that  any  person  making  or  knowingly  using  aoy  fi&bt 
affidavit  taken  abroad  (though  a  perjury  could  not  be  assigned  on 
it  here),  in  order  to  mislead  our  courts  of  justice,  is  punidbablebr 
indictment  as  for  a  misdemeanor:  and  Ld.  JiUeiiarougkC-y 
saidt  ''  that  he  had  not  the  least  doubt,  that  any  person  makis^ 
use  of  a  false  instrument  in  order  to  prevent  the  course  of  jusdctt 
was  guilty  of  an  offence  punishable  by  indictment.'*  OMed^  ^* 
Nffmell^  8  East^  364.  iS  Rus9.S2S. 

A  false  oath,  taken  before  a  surrogate,  in  order  to  procure  i 
marriage  licence,  will  not  support  a  prosecution  forperjorj.  £•^• 
Forster,  C.  C.  R.  459.  2  Russ.  520. 

But,  if  the  purpose  of  such  oath  is  to  obtain  a  licence,  and  tbe 
licence  is  obtained  and  marriage  had,  the  party  may  be  indicted 
as  for  a  misdemeanor.    2  Russ*  520. 

An  oath  taken  in  a  court  which  has  not  jorisdietion  over  tbe 
particular  matter,  will  not  be  indictable  for  perjury ;  as  m  a  s«< 
concerning  lands  in  a  court  of  requests.    2  Russ*  520. 

Nor  a  voluntary  affidavit,  in  an  extrajudicial  matter,  taken  be- 
fore a  magistrate.     2  Russ.  521.  n.  (k). 

But  a  false  oath  before  coramissionere  will  be  perjuiy,  dK^ 
the  commission  be  determined  by  the  demise  of  tbe  kingtP'^ 
vided  the  commissioners  had  no  notice  of  tbe  demise.  S  R^s- 
521. 

To  constitute  perjury,  the  oath  must  be  taken  by  a  penofi 
sworn  to  depose  the  truth,  and  it  is  not  therefore  perjury  in  jonic 
to  give  a  false  verdict.    2  Russ*  522. 

Subornation  of  perjury,  by  the  common  law,  seems  to  be<« 
offence,  in  procuring  a  man  to  take  ajalse  oath,  amoimti^ttf^ 
jufyt  toko  actually  taketh  such  oath.  2  Haw,  c  69.  §  9. 

But  it  seemeth  clear,  that  if  the  person  incited  to  take  w^J^ 
oatli  do  not  actually  take  it,  the  person  by  whom  he  was  so  inc^ 
is  not  guilty  of  subornation  of  perjury ;  yet  it  is  certain,  that  bes 
liable  to  be  punished,  not  only  by  fine,  but  also  by  inAflK^^' 
poral  punishment.    2  Hat»*  c.  69.  §  3.  . 

The  punishment  of  penury  and  subornation  of  V^'P'^^Zt 
common  law,  is  restrained  by  stat.  5  EL  hereafier  foUowiog;  ^ 
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it  sbill  not  be  less  than  is  ioflicted  by  that  statute.    See  4  Btac.   subornation  by 

Com*  1S8<  the  common 

Mr.  Hanking  says,  it  hath  been  of  late  settled,  that  justices  of  ^^^' 
the  peace  have  no  jurisdiction  over  perjury  at  the  common  law;  Justices  of  Uie 
rhe  principal  reason  of  which  resolution,  he  says,  as  he  appre-  P*^  **.^*  "^ 
leoded,  was,  that  inasmuch  as  the  chief  end  of  the  institution  of  peHury  at  com- 
he  ofiBce  of  these  justices  was  for  the  preservation  of  the  peace  mon  Uw. 
igainst  personal  wrongs  and  open  violence,  and  the  word  trespass 
in  the  commission),  in  its  most  proper  and  natural  sense,  la  taken 
or  such  kind  of  injuries,  it  shall  be  understood  in  that  sense  only, 
f  I  at  most,  to  extend  to  such  other  oflPences  only  as  have  a  direct 
Jid  immediate  tendency  to  cause  such  trreaches  of  the  peace ;  as 
ibels  and  such  like,  which  on  this  account  have  been  adjudged 
idictable  before  justices  of  the  peace.     2  //atv.  c.  8.  §  S8« 
And  in  the  case  of  Rex  v.  Bainton,  2  Sir.  1088.,  an  indictment  Indictment  at 
t  the  quarter  sessions  for  perjury  at  the  common  law  was  quashed  sessions 
n*  want  of  jurisdiction;  and  was  said  to  have  been  done  so  about  quashed, 
tree  years  before,  in  the  case  of  Res  v.  fVestiness,    Ei  vide  Reg. 
.  Yarrington,  1  Salk.  406. 

[I.  s>(  ]aerjurp  anti  ^ubornarion  tip  Stat.  5  EL  c.  9. 

Ai  to  subornation  of  perjury,  in  the  first  place,  by  stat.  5  Eliz.  5  £1.  c.  9. 
9.  [made  perpetual  by  stats.  29  Elix.  c,  5.  §  2.,  and  21  Jac.  1.  Procuring  any 
2a  §&],  it  is  enacted  (§  3.)  "  that  all  and  every  such  person  and  ''""ess  to  com- 
jrsons  which  shall  unlawfully  and  corruptly  procure  any  witness  ™**  matte?'*** 
'  witnesses  by  letters,  rewards,  promises,  or  by  any  other  sinister  ^ft^  by  writ^ 
}d  unlawful  labour  or  means  whatsoever,  to  commit  any  wilful  &c.  concerning 
id  corrupt  perjury,  in  any  matter  or  cause  whatsoever  now  any  lands, 
spending,  or  which  hereafter  shall  depend  in  suit  and  variance,  8*^*»  ^^'  ^ 
r  any  writ,  action^  bill,  complaint,  or  information,  in  anywise  '^^*"^^^™ j/* 
•ucbbg  or  concerning  any  lands,  tenements,  or  hereditaments,  S^oiiSmlpun- 
'  any  goods,  chattels,  debts,  or  damages,  in  any  of  the  courts,  isbable  by  for- 
z.  the  king's  courts  of  chancery,  the  star  chamber,  the  White,  feiture  of  ioi, 
^h  or  elsewhere^  within  any  of  the  king's  dominions  of  England 

^alesf  or  the  marches  of  the  same,  where  any  person  or 
irsons  have,  or  from  thenceforth  should  have,  authority,  by  virtue 

the  king's  commission,  patent,  or  writ,  to  hold  plea  of  land,  or 

examine,  hear,  or  determine  any  title  of  lands,  or  any  matter 

witnesses  concerning  the  title,  right,  or  interest  of  any  lands, 

nements,  or  hereditaments,  or  in  any  of  the  queen's  majesty's 

'urts  of  record,  or  in  any  leet,  view  of  frank-pledge,  or  law  day, 

cient  demean  court,  hundred  court,  court-baron,  or  in  the  court 

courts  of  the  stannary  in  the  counties  of  Devon  and  Cornviall  f 

shall  likewise  unlawfully  and  corruptly  procure  or  suborn  any 

tness  or  witnesses,  which  shall  be  sworn  to  testify  in  perpeiuam 

i  memoriam^  that  then  every  such  offender  or  offenders  snail  for 

S)  her,  or  their  said  offence,  being  thereof  lawfully  convicted  or 

tainted,  lose  and  forfeit  the  sum  of  forty  pounds. 

k  ^*  And  **  if  it  happen  any  such  offender  or  o£Eenders,  so  being  Such  offender 
^nvicted  or  attainted  as  aforesaid,  not  to  have  any  goods  or  chat-  °o^  having 
K  lands  or  tenements,  to  the  value  of  forty  pounds,  that  then  ^^*\  **^  ^ 
^7  such  person  so  being  convict  or  attainted  of  any  of  the  4oVto "offer 
fences  aforesaid^  shall  for  his  or  their  said  offence  suffer  imprison-  imprisonment 
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5  £1.  c.  9. 

and  stand  in 
the  pillory. 


Persons  con- 
Ticted  not  to  be 
received  as  wit- 
nesses until 
judgment  re- 
yeried. 


Persons  com- 
mitting perjury 
to  forfeit  20/. 
and  to  be  im- 
prisoned for  six 
months;  and 
their  oaUi  not 
to  be  ceceifed 
in  any  court  of 
record  until 
judgment  re- 
Tersed* 


And  if  iuch 
oflfenders  hare 
not  goods  to  the 
Talue  of  80/., 
they  are  to  be 
set  in  the  pillory 
and  have  their 
ears  nailed,  and 
be  disabled  • 
tnm  being  wit- 
nesses until 
judgment  re- 
rersed* 
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ment  by  the  space  of  one  half  year  (a),  without  bail  or  mainprize, 
and  to  stand  upon  the  pillory  (b)  the  space  of  one  whole  hour,  io 
some  market  towiiy  next  adjoining  to  the  place  where  the  offence 
was  committed^  in  open  market  there,  or  m  the  market  town  itself 
where  the  offence  was  committed." 

§  5.  And,  <<  that  no  person  or  persons,  being  so  convicted  or 
attainted,  be  from  thenceforth  received  as  a  witness  to  be  deposed 
and  sworn  in  any  court  of  record  (within  Enffiand,  Walesj  or  the 
marches  of  the  same),  until  such  time  as  toe  judgment  giteo 
against  the  said  person  or  persons  shall  be  reversed  b^  attaint  or 
otherwise ;  and  that  upon  every  such  reversal,  the  parties  ^eved 
to  recover  his  or  their  damages  against  all  and  every  such  persos 
and  persons  as  did  procure  the  said  judgment  so  reversed  to  be 
first  given  against  them,  or  any  of  them,  by  action  or  actioDS,to 
be  sued  upon  his  or  their  case  or  cases,  according  t0.the.co«rttof 
the  common  laws  of  this  realm." 

§  6.  enacts,  "  That  if  any  person  or  persons,  either  by  the'nb- 
ornation,  unlawful  procurenaent,  sinister  persuasion,  or  means  of 
any  others,  or  by  their  own  act,  consent,  or  agreement,  wiifiuir 
and  corruptly  commit  any  manner  of  wilful  perjury,  by  hit  ortiMs 
deposition  in  ^ny  of  the  courts  before  mentioned,  or  being  exa- 
mined ad  perpctuam  rei  memoriamy  that  then  every  perwa  or 
persons  so  offending,  and  being  thereof  duly  convict  or  attabted 
by  the  laws  of  this  realm,  shall  iot  bis  .or  their  said  ofiience  lose 
and  forfeit  twenty  pounds,  and  to  have  injprisonment  by  the  space 
of  six  months  without  bail  or  mainprise ;  and  the  oath  of  soch 
person  or  persons  so  offending  from  thenceforth  not  to  be  tecetred 
m  any  court  of  record  within  this  realm  of  England  ot  JVaUst  at 
the  mfirches  of  the  same,  until  such  time  as  the  judgment  girn 
againat  the  said  person  or  persons  shall  be  reversed  by  attaint  oc 
Otherwise  :  and  that  upon  every  such  reversal  the  parties  giievei 
to  recover  his  or  their  damages  against  all  and  every  such  pers<s 
and  persons  as  did  procure  the  said  judgment  so  reversed  to  be 
given  against  them  or  any  of  them,  by  action  or  actioos,  to  be 
sued  upon  his  or  their  case  or  cases,  according  to  the  coottso: 
jthe  common  laws  of  this  realm.** 

.§  7*  And  "  if  it  happen  the  said  offender  or  offeDdoi  » 
offending  not  to  have  any  goods  or  chattels  to  the  value  of  tresij 
pounds,  that  then  he  or  they  to  be  set  on  the  pillory  (c),  in  sane 
Qiarket  place  within  the  shire,  city,  or  borough  where  the  ui^ 
offence  shall  be  committed,  by  the  sheriff  or  his  ministers,  if  c 
shall  fortune  to  be  witliout  any  city  or  town  corporate;  and  if  i^ 
happea  to  be  within  any  such  city  or  town  corporate,  then  bj  tbe 
said  head  ofBcer  or  officers  of  such  city  or  town  corpocate,  ^  br 
his  or  their  ministers,  and  there  to  have  both  his  ears  nailed,  aac 
from  thenceforth  to  be  discredited  and  disabled  for  ever  to  be 
sworn  in  any  of  the  courts  of  record  aforesaid,  until  such  tine  tf 
the  judgment  shall  be  reversed,  and  thereupon  to  recorerbis 
damages  in  manner  and  form  before  mentioned.** 

(a)  See  stat  S  G.  4.  c.  114,  tit.  3fu)gmeitr,  ante. 

(6)  See  sut.  66  G.  8.  c.  138.  tit.  Pillorpylbc. 

(c)  See  Stat.  56 O.  3.  c  138.  tit.  fiUi^rf^  ftc  and  UaLSa^t^^^^^ 
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§  8.  One  moiety  of  the  said  forfeitures  shall  be  to  the  queen,  5  £].  c.  9. 
nd  the  other  moiety  to  such  person  as  shall  be  grieved,  hindered. 


r  molested  by  reason  of  any  of  the  offences  before  mentioned,   I>i>posal  of 
bat  will  sue  for  the  same,  &c.  forfeiture, 

§  9.  enacts,  That,  as  well  the  judge  and  judges  of  erery  such  Trial  of 
fthe  said  courts  where  any  such  suit  shall  be,  and  whereupon  any  offences* 
ich  perjury  shall  be  committed,  as  also  the  justices  of  assize  and 
aol  deiifery,  and  justices  of  peace  at  their  quarter  sessions,  both 
ithin  the  liberties  and  without,  may  inqunre  of,  hear,  and  deter- 
line  all  ofences  against  the  said  act* 

§  11.  provides.  That  this  act  shall  no  way  extend  ta  any  spi-  The  act  !•  not 
tual  or  ecclesiastical  court,  but  that  every  such  offSmder  as  shall  *<>  eitend  to 
fend  in  form  as  aforesaid,  shall  be  punished  by  such  usual  and  'P""**^  com*^ 
rdinary  laws  as  are  used  in  the  said  coorC. 

And  ^  IS.  also  provides,  that  this  statute  shall  not  restrain  the  Nor  to  restrun 
ithority  of  any  judge  having  absolute  power  to  punish  perjury  other  punislw 
jfore  the  making  thereof;  but  that  every  such  judge  may  pro-  ™^»ofpeijuryw 
^d  in  the  pumshment  of  all  offences  punishable  before  the 
aking  of  the  said  statute,  in  such  wise  as  they  might  have  done 
id  used  to  do  to  all  purposes,  so  that  they  set  not  on  the  ofibnder 
B8  punishment  than  is  contained  in  this  act. 

If  the  defendant  perjureth  himself  in  his  answer,  ki  the  chan-  Statute  extends 
^rj,  exchequer  chamber,  or  the  like,  he  is  not  punishable  by  this  ^  wttneaMir 
atute ;  for  it  extendeth  but  to  witnesses.    3  Inst.  166.  ^^f' 

But  he  is  punishable  for  the  same  by  indictment  at  the  common 
w^.    Rex  V.  Morris^,  3  Burr.  1 189. 

Bt/anytorit,  adion^  hill^  complaint^  or  in/brmation.']    It  hath  Ssmelimita- 
Jen  resolved  that  these  words  are  to  be  extended  to  the  latter  *»®"  »"^«^  **» 
ftuse  concemiDg  perjury,  as  well  as  to  this  concerning  suborn-  '^^^'^J^J*  ^"" 
ioD ;  because  it  cannot  well  be  intended,  that  the  makers  of  the  i^^^boroation. 
^)  who  inflict  a  greater  penalty  on  subornation  of  perjury  than 
Q  the  perjury  itself,  should  mean  to  extend  the  purview  of  the 
^  in  relation  to  what  they  esteemed  the  lesser  crime,  farther 
'^  in  relation  to  that  which  they  esteemed  the  greater.    1  Hate. 
^^' \19,  5  Rep.  99  a. 

But  it  is  to  be  observed,  that  perjury  or  subornation  in  an  action  Indictment  or 
spending  by  indictment  or  criminal  information,  is  not  within  thiis  criminal  in- 
«tute;  but  only  in  an  action  depending  by  wnV,  action,  bill,  com^  formation  not 
aim  /M.;../u     ^  A'  or*   -kCA  o     J  '  withm  gtatute. 

***"'»  or  information.     3  Inst.  164. 

^filfto  the  party  grieved."]    It  hath  been  coNected  from  this  Party  must  be 
'^pse,  that  no  false  oath  is  within  the  meaning  of  thiis  statute,  grieyed  to  bring 
nich  doth  not  give  some  person  a  just  cause  of  complaint :  And  ^  ca»  ^**^ 
Pon  this  ground  it  hath  been  said,  that  he  who  swears  a  thing  ™  »««tute. 
^^ch  is  true,  but  not  known  by  him  to  be  so,  is  not  within  this 
^tute;  because,  howsoever  hemous  his  offence  may  be  in  its  own 
^ture,  yet  when  it  proves  in  the  event  to  be  in  maratenance  of 
^^  truth,  it  cannot  be  said  to  give  him  a  just  cause  of  complaint, 
1)0  would  take  advantage  against  another  from  his  want  or  legal 
^^<ience  to  make  out  the  justice  of  his  cause.    Also  from  the 
ame  ground  it  seemeth  clearly  to  follow,  that  no  false  oath  can 
'6  within  the  statute,  unless  the  party  against  whom  it  was  sworn 
^nere^  some  kind  of  disadvantage  by  it ;  for  otherwise  it  cannot 
•^  'aid,  that  any  one  was  grieved  by  it ;  and  therefore,  in  every 
^l^osecution  upon  this  statute,  it  must  appear   upon   the  trial 
•^at  there  was  such  a  suit  depending,  wherein  the  party  might 
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It  need  not  be 
averred,  whe- 
ther party  be 
suborned  or 
not. 

"  Wilfully  and 
corruptly  *" 
essential  aver- 
ment. 

Not  assignable 
on  the  construc- 
tion of  a  deed. 


One  justice 
may  bind  over. 

Prosecution  at 
common  law 
the  better  mode. 


Punishment  of 
pillory  on  in- 
dictment at 
common  law. 
See/xMl,  p.  668. 


23  G.  2.  c.  11. 
Judges  may  di- 
rect prosecution 
for  perjury,  and 
assign  counsel, 
&c. 


On  prosecution 
for  perjury,  it 
shall  be  suffi- 
cient to  set 
forth  the  sub- 
stance of  the 
offence. 


23G.  2.  c.  11. 
Likewise  on  a 
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be  prejudiced  in  the  manner  supposed.  1  Han*  e^G^  \^ 
2  Russ.  534. 

It  is  not  necessary  to  set  forth  in  the  indictment,  whether  dbe 
party  took  the  false  oath  through  the  subornation  o^  another,  or 
without  any  such  subornation,  these  words  being  only  sopcrfhiitj. 
1  Haw.  c.  69.  §  18. 

Wilfully  and  corrupdyJ}  These  words  are  necessary  in  u  in* 
dictment  or  action  on  this  statute,  and  cannot  be  supplied  bj 
adding  against  the  form  of  the  statute^  or  by  concluding  OMdn^ 
fjoilful  and  corrupt  perjury  did  commit,     1  Hiaiv.  c.  69.  $  17* 

An  indictment  for  perjury  cannot  be  maintained,  where  the 
supposed  perjury  depends  on  the  construction  of  a  deed;  bat 
the  remedy  is  by  a  civil  action,  if  the  defendant  acted  iDcas* 
sistently  with  the  obligation  entered  into.  Rex  t.  Crapip^t 
1  Esp.  28a 

One  justice  (Mr.  Dalton  says)  may  bind  the  offender  over  to  the 
sessions.     Dalt,  e.  10, 

But  because  the  prosecution  upon  this  statute  is  more  diicsk 
than  by  indictment  at  the  common  law,  offenders  are  seldom  pro- 
secuted upon  this  statute,  especially  at  the  sessions ;  and  it  seem 
generally  the  safer  way  to  proceed  by  indictment  at  the  coodimio 
law  at  the  assizes,  or  in  the  court  of  king*s  bench.   Vide  2  Bmm*  5SS. 

It  seemeth  undoubtedly  to  follow,  that  the  court  of  king's 
bench,  &c.  proceeding  upon  an  indictment  or  informatioo  of  per- 
jury or  subornation  of  perjury  at  the  common  law,  msy  DotoniT 
set  a  discretionary  fine  on  the  offender,  but  also  condemn  him  to 
the  pillory,  without  making  any  inquiry  concerning  the  vilue  of 
his  lands  or  goods.     1  Havo.  c  69.  §  16. 

HI.  jgDf  S^^tttxa  common  to  tj^em  borS* 

By  Stat.  23  G.  2.  c.  11.  §  3.,  the  judge  of  assize  (sitdog  die 
court,  or  within  24  hours  after)  may  direct  any  witness,  if  there 
shall  appear  to  him  a  reasonable  cause,  to  be  prosecuted  for  per- 
jury ;  and  may  assign  the  party  injured,  or  other  persoo  ooder- 
taking  such  prosecution,  counsel,  who  are  to  do  their  duty^rsUj; 
and  such  prosecution  so  directed  shall  be  carried  on  without  sbt 
duty  or  fees  whatsoever.  And  the  clerk  of  assize,  or  other  proper 
officer  of  the  court,  shall  give  gratis  to  the  party  injured,  or  pr*- 
secutor^  a  certificate  of  the  same  being  directed,  together  ri:^ 
the  names  of  the  counsel  assigned  him  ;  which  certificate  shall  be 
sufficient  proof  of  such  prosecution  being  directed;  nroviwl 
that  no  such  direction  or  certificate  shall  be  given  in  evidence  ^ 
the  trial. 

§  I.  And  in  every  information  or  indictment  for  wilful  tod  cor- 
rupt perjury,  it  shall  be  sufficient  to  set  forth  the  tubttance  of  tie 
offence,  and  by  what  court,  or  before  whom,  the  oath  wsi  ^ 
(averring  such  court  or  person  to  have  a  competent  autbontr 
to  administer  the  same),  together  with  the  proper  avenneot  cr 
averments  to  falsify  the  matter  wherein  the  perjury  is  ass^^ 
without  setting  forth  any  part  of  the  record  or  proceedings  ^^^  | 
in  law  or  equity  (other  than  as  aforesaid),  or  the  autbontj  of  tiie  | 
court  or  person  before  whom  the  perjury  was  committed. 

§  2.  And  in  every  information  or  indictment  for  subornatufi  ^ 
perjury,  or  for  corrupt  bargaining  or  contracting  with  otben  to 
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commit  wilful  and  corrupt  perjurj,  it  shaN  be  sufficient  to  set  forth  prosecution  for 
the  subfitance  of  the  offence,  without  setting  forth  an}'  part  of  the  "ubornaUon. 
record  or  proceedings,  or  the  commission  or  authority  of  the  court 
or  person  before  whom  the  perjurj  was  committed,  or  was  agreed 
or  promised  to  be  committed. 

In  Rexy.Dowliny  5  T»  R.  317*>  Ld.  Kent/on  C.  J.  said,  we  have  The  provision* 
occasion  to  lament^  in  almost  all  the  trials  for  perjury,  that  the  ^^  ^m  statute 
prosecutor  does  not  avail  himself  of  this  excellent  law,  which  was  '^^^^  ^  at* 
pasted  to  obviate  difficulties  in  drawing  indictments  for  this  offence.  ^^^  ^'^°^ 
In  the  case  referred  to,  the  commission  at  the  admiralty  session  dictmenttT' 
had  been  unnecessarily  set  forth  in  the  indictment,  and  it  was  ad- 
mitted, that  where  a  prosecutor  undertakes  to  set  out  in  the  in- 
dictment more  of  the  proceedings  than  he  need  under  this  statu te^ 
he  must  set  them  forth  correct! v ;  but  it  was  holden  that  the  com-  Admiralty 
mission  at  the  admiralty  session  being  set  forth  as  directed  to  A,  B.  court  commii. 
and  C,  and  others  not  named,  of  which  A.^  B.^  and  C,  amongst  '*^^ 
others,  should  always  be  one,  the  court  must  take  it  to  mean,  that 
if  either  of  the  persons  named  of  the  quorum  were  present,  it 
would  be  sufficient.     2  Rust.  536. 

h  has  been  held  in  motion  on  arrest  of  judgment,  that  several  No  joint  indict- 

persons  cannot  be  indicted  jointly  for  perjury,  the  crime  being  ment  for  peiw 

several;  but  aliter  as  to  subornation  of  perjury.    2  Rust.  636.        J"7  «^ 

Where  a  statement  by  way  of  inducement  is  necessary  for  the  !!fll!*^.  *"*^ 
«.,^  o         i-'^L*^.  ^  if  •  i*^^  ^   omation. 

purpose  of  explaining  the  assignment  for  perjury,  such  statement  ^«_^i_y  • 

must  in  general  be  made  with  accuracy.    2  Ruts.  537.  di^ment  must 

Thus,  where  the  oath  is  averred  to  have  been  taken  at  the  be  set  out  truly, 
assizes  before  two  judges  assigned  to  take  the  said  assizes,  before   Under  wbat 
one  of  the  judges  at  the  said  assizes,  and  the  proof  was  that  the  commiasion  the 
jud^e  was  sitting  under  the  commission  of  oyer  and  terminer  and  j^g«  ^ta. 
gaol  delivery,  it  was  held  a  fatal  variance.   R.  v.  Lincoln,  C.  C.  R. 
421.  2RUSS.5SS. 

It  must  appear,  or  be  alleged  in  the  indictment,  that  the  person   ATerment  by 
by  whom  the  oath  was  administered  had  competent  power  to  wbom  the  oath 
administer  it.     2  Russ.  540.  ^^La^^'^ 

But  where  the  averment  was  that  the  defendant  came  before  1^    '. 
A.B.,  and  took  his  corporal  oath  {A.  B.  having  power  to  ad-  ^^fy  sso  2 
minister  an  oath),  this  was  held  sufficient,  without  setting  out  the 
nature  of  A.  B.^8  authority,  it  being  all  that  was  required  under 
23  G.  2.  c.  1 1.     R.  V.  Callanan,  6  B.  8f  C.  102. 

In  the  same  case  it  was  decided,  that  there  being  assignments  Setting  out  of 
of  perjury  upon  several  pftrts  of  the  affidavit,  such  parts  might  be  ^<  affidavit. 
set  out  as  continuous,  though  they  were  in  fact  separated  by  other 
intervening  matter ;  and  per  Abbott  C.  J.,  in  libel  the  tenor  must  be  Substance  and 
set  out,  but  in  perjury  it  is  sufficient  to  state  the  substance  and  effect  «®^^  sufficient. 
of  the  false  oath.  S.  P.  R.  v.  Solomon,  1  Ry.  8f  M.  N.  P.  252.  Ibid. 

It  is  sufficient  if  the  indictment  states  correctly  the  substance  Statement  of 
of  the  oath.  Thus,  where  the  indictment  charged  defendant  with  ^«  deposition. 
falsely  swearing  before  a  magistrate  **  that  A.  B.  was  one  of  the 
persons  who  assaulted  his  wife ;"  and  it  appeared  that  the  wifo 
^rst  deposed  to  the  facts,  and  then  the  defendant  swore  that  "  he 
^&8  sure  that  A.  B.  was  one  of  the  persons  ;**  this  was  held  to  be 
^0  mterial  variance.     R.  v.  Grindall,  ^  C.  Sf  P.  56S. 

The  indictment  must  charge  the  act  of  perjury  to  have  been  Act  of  peijury 
committed  wilfully  and  corruptly ;  and  where  a  count  stated  that  must  be  stated 
a  Vitness  falsely  and  maliciously  gave  evidence  that  was  not  true,  *<>  '«▼«  hc«n 
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done  wilfully 
and  corruptly. 


Materiality  of 
the  oatlu 


Matter  of  the 
oath  must  be 
speciidly  nega- 
tived. 


The  oath  set  out 
continuously 
must  be  proved 
in  Mo. 


Aliier  if  in 
separate  counts. 
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omitting  the  words  wilfully  and  comiptlyy  the  court  of  K.  B.held 
it  was  not  sufficient,  and  arrested  the  judgment.  IL  r.  Skvau, 
SB.SfC.  246. 

It  must  appear  by  the  indictment  that  the  oath  taken  wm  mt- 
terial  to  the  question  depending,  but  it  will  be  sufficient  to  aD^ 
generally  that  the  particular  question  became  material,  witboot 
setting  out  so  much  of  the  proceedings  as  would  shew  in  what 
manner  it  was  so.     2  Russ*  541. 

It  is  necessary  that  the  indictment  should  expressly  co&tndtct 
the  matter  which  the  defendant  is  charged  with  having  svora 
falsely,  and  this  must  be  done  by  negativing  that  which  is  &lse  bj 
particular  assignments  of  perjury  ;  and  a  general  avenaeot  thst  the 
defendant  swore  falsely,  -Sec*  will  not  be  sufficienL    2  Rust'  54i 

The  indictment  set  out  continuously  in  substance  and  effect 
the  evidence  given  by  defendant  before  a  committee,  snd  there 
were  distinct  assignments  of  perjury  on  the  several  parts  of  sadk 
evidence  :  it  was  held  by  Ld.  EUenboraugh^  that  it  was  necmuj 
to  prove  substantially  the  whole  of  what  was  stated;  that  where  i 
man  swears  falsely  to  several  material  questions,  these  may  be 
charged  in  distinct  counts;  and  that  havmg  professed  to  Kt  oat 
the  substance  and  effect,  the  prosecutor  was  not  bound  to  the  pre- 
cise words,  but  that  it  is  essential  that  the  words  set  out  on  tbe 
record  should  be  proved  either  literally  or  substantially;  sod  tbe 
evidence  having  failed  as  to  a  part,  the  indictment  was  hdd  Mt 
maintainable.     R*  v.  Leefe^  2  Campb»  134. 

The  court  generally  will  not  quash  an  indictment  for  a  cnme  of 
so  enormous  a  nature  as  perjury,  for  insufficiency  in  the  captiooff 
body  of  it,  but  will  oblige  the  defendant  either  to  plead  or  denar 
to  it.     2  Haw.  c.  25.  §  146. 

With  respect  to  the  plea  of  auterfnU  acquit  by  a  defeodnt 
who  has  been  acquitted  of  an  indictment  for  perjury,  but  DOt« 
the  merits,  it  may  be  generally  observed  of  such  plea,  thst  it  is  ta 
established  principle,  that  unless  the  first  indictment  were  socb  tf 
the  defendant  (or  if  for  a  felony  the  prisoner)  might  have  been 
convicted  upon  by  proof  of  the  facts  contained  in  the  aeoood  io- 
dictment,  an  acquittal  on  the  first  indictment  can  be  no  btfto 
the  second.  Rex  v.  Vandercom  and  Abboity  O*  B*  Jan,  \^ 
2  East's  P.  C.  519. 

To  convict  a  man  of  perjury,  a  probable  evidence  is  not  coob^'* 
but  it  must  be  a  strong  and  clear  evidence,  and  the  iritDeBses  ntft 
be  more  numerous  than  those  on  the  side  of  the  defendant;  for 
otherwise  it  is  only  oath  against  oath.  Reg.  v.  Muscatf  lOModA^ 
Rex  v.  BroufJUont  2  Str.  1229.  1  PhiU.  JEv.  14a 

For  there  is  this  difference  between  a  prosecution  for  petjoiy 
and  a  bare  contest  about  property ;  that  in  the  latter  caie jAt 
matter  stands  indifferent,  and,  therefore,  a  credible  and  P^^!^ 
witness  shall  turn  the  scale  in  favour  of  either  party ;  but  in  tli' 
former,  presumption  is  ever  to  be  made  in  favour  of  inooceace, 
and  the  oath  of  the  party  will  have  a  regard  paid  to  it,  ootil  <»• 
proved.     Reg.  v.  Muscat^  10  Mod.  194. 

The  evidence  of  one  witness  alone  is  not  sufficient  to  convict  od 
an  indictment  for  perjury,  as  in  such  case  there  would  be  oarf 
one  oath  against  another.    2  Russ.  544. 

But  it  is  not  to  be  understood  that  it  is  necessary  to  prw^ 
circumstances  t^o  witnesses  to  disprove  the  fact  sworn  to  by  defendant;  nf" 
to  confirm  -,        other  witnesses  prove  material  circumstances  in  coofino^  ^ 
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the  witnesa  who  gives  direct  evidence  of  the  perjury,  it  will  be 
Miiicient  to  warrant  a  conviction.    2  Russ.  545. 

So  the  mle  does  not  apply  where  evidence  is  given  of  the  party  or  whera  tbe 
iimself  having  taken  a  contradictory  oath,  and  having  sworn  con-  puty  hM  bim- 
irariwite  respecting  the  same  fact  on  different  occasions,  for  in  self  sworn  con- 
iuch  case  there  is  no  need  to  prove  the  perjury  by  two  witnesses*  ^"^' 
I  Rut$.  545. 

Where  several  persons  are  separately  indicted  for  perjury  in  penom  in- 
iveariog  to  the  same  fact,  either  of  them  before  conviction  may  dieted  for  the 
)e  a  witness  on  the  trial  of  the  other.    2  Russ.  546.  mum  peijury, 

It  18  primd  fade  evidence  of  the  competence  of  a  person  to  ad-  ™*7  ^  ^1* 
Dioister  an  oath,  that  he  is  acting  in  a  public  capacity  which  ^|^^.^^ 
luthorises  him  to  do  so.     2  Run.  548.  Competence  of 

But  this  may  be  negatived  by  shewing  that  he  was  not  duly  penontoad- 
lominated,  and  that  his  appointment  was  a  nullity.    Ibid.  minister  oath. 

A  variance  as  to  the  place  of  taking  the  oath  on  which  perjury  piace  of  taking 
s  assigned  will  not  be  material,  provided  it  be  taken  in  the  county  the  oath, 
rhere  the  party  is  indicted.     Upon  an  indictment  in  Middlesex 
t  may  be  shewn  that  the  oath  was  in  fiact  taken  in  MiddleseSf 
hough  the  jurat  state  it  to  have  been  sworn  in  London*    R.  v. 
Imdenj  9  Etuty  437-   2  Ruu.  548. 

In  a  prosecution  for  suborning  A,  to  commit  perjury,  it  was  held  In  subornation, 
hat  it  was  not  sufficient  to  produce  the  record  of  A.%  conviction,  proof  of  false 
»ut  that  the  actual  fact  ofA.'s  taking  the  false  oath  must  be  proved  ^'^^ 
!f  nova*    R*  v.  ReiUy^  cit.  2  Russ*  550. 

Though  the  contrary  doctrine  appears  at  one  time  to  have  pre-  Party  pr^u- 
ailed,  it  is  now  well  established  that  the  party  prejudiced  by  the  diced  hjr  the 
•erjory  is  a  competent  witness  to  prove  the  offence.  And,  though  P^^iiyj*  ™*7  he 
t  one  time  it  was  considered  necessary  to  shew  that  such  party  ^  ^"^^"^^^  . 
iftd  satisfied  the  judgment  in  the  suit  in  which  the  perjury  was 
ommitted  before  he  could  be  admitted  as  a  witness,  on  the 
[round  that  he  might  possibly  make  use  of  a  conviction  for  the 
purpose  of  obtaining  relief  in  equity  against  the  judgment ;  yet, 
s  it  is  now  an  established  rule,  that  a  court  of  equity  will  not 
:rant  relief  on  a  conviction  which  proceeds  on  the  evidence  of 
be  prosecutor,  there  can  be  no  objection  to  his  being  admitted 
i  witness.    And  even  if  the  indictment  proceed  upon  the  stat. 
•  Eliz,  c.  9.,  which  gives  the  prosecutor  halt  the  forfeiture  incurred, 
t  is  conceived  that,  as  in  an  action  to  recover  his  moiety  he  would 
»e  precluded  from  giving  the  conviction  in  evidence,  there  would 
»e  DO  objection  to  his  competency.    2  Russ.  546.,  and  the  auiho' 
itiu  there  cited.    See  also  1  Phill.  Ev.  140. 

For  the  further  punishment  of  perjury,  or  subornation  of  per-  9  0. 2.  c.  85. 
ury,  it  is  enacted  by  stat.  2  G.  2.  c.  25.  (made  perpetual  by  stat.  Furthwpunidi. 
|G.2.  C.18.),  "  that  besides  the  punishment  already  to  be  in-  ^^J^^Z 
iicted  by  law  for  so  great  crimes,  it  shall  and  mav  be  lawful  for 
he  court  or  judge,  before  whom  any  person  shall  be  convicted 
>r  wilful  and  corrupt  perjury,  or  subornation  of  perjury,  according 
0  the  laws  now  in  being,  to  order  such  person  to  be  sent  to  some 
lotue  of  correction  within  the  same  county,  for  a  time  not  ex- 
:eeding  seven  years,  there  to  be  kept  to  hard  labour  (a)  during  all  Hard  laboor. 
^he  said  time,  or  otherwise  to  be  transported  to  some  of  H.  M/s  Transportation, 
plantations  beyond  the  seas,  for  a  term  not  exceeding  seven  years, 
as  the  court  shall  think  most  proper." 

(a)  See  aUo  stat.  3  6. 4.  c.  114.  see  tit.  3[ttllgmcnt. 
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By  56  G.  3.  c.  138.,  the  punishment  of  the  pillory  is  aboliihed, 
except  for  taking  any  false  oath,  or  for  committing  any  manner  of 
wilful  and  corrupt  perjury,  or  for  procuring  or  suborning  any  other 
person  so  to  do,  or  for  wilfully,  falsely,  and  corruptly  affirming  or 
declaring,  or  procuring  or  suborning  any  other  person  so  to  sffinn 
and  declare  in  any  matter  or  thing  which,  if  the  same  had  been 
deposed  in  the  usual  form,  would  have  amounted  to  wilful  and  cor- 
rupt perjury. 

It  seems  that  the  court  will  not  ordinarily  at  the  prayer  of  the 
defendant  grant  a  certiorari  for  the  remoyal  of  an  indictment  of 
perjury  ;  for  such  crime  deserves  all  possible  discountenance,  vA 
the  certiorari  might  delay,  if  not  wholly  discourage  the  prosecutioo. 
2  Hau).  c.  27.  §  28. 

A  person  convicted  of  perjury  is  disabled  from  being  a  juror. 
2  Havf.  c.  43.  §  25.  Or  a  witness.  2  Haw.  c.  46.  §  19.  2/2wi.l79S. 

But  a  pardon  will  restore  his  competency ;  except  in  the  csm 
of  a  conviction  for  perjury,  or  subornation  of  perjury,  oo  itat. 
5  Eliz.  e,  9.  §  5.,  which  provides  that  the  offender  aihall  nererbe 
admitted  to  give  evidence  in  courts  of  justice  until  the  jodgmnt 
be  reversed  ;  and  therefore  the  king's  pardon  will  not  in  inch  caie 
make  him  a  competent  witness.    I  PhiU.  Ev.  140.  2  Russ.  179& 

By  9  G.  4.  c.  32.  §  4.,  in  relation  to  misdemeanors  which  render 
persons  convicted  thereof  incompetent  witnesses,  it  is  enacted 
that  offenders  convicted  of  such  misdemeanors  (except  peijurj  or 
subornation  of  perjury)  and  having  endured  the  punishment  to 
which  they  were  sentenced*  shall  not  afterwards  be  deemed  ia* 
competent  witn/esses  in  any  court  or  proceeding,  civil  or  crioiBal. 

The  false  affirmation  or  declaration  of  any  of  the  people  called 
quakers,  made  instead  of  an  oath,  will  subject  the  party  to  the 
penalties  of  perjury,  by  stats.  7  &  8  fF.  3*  c.  34.,  8  G.  1.  c6.»  io^ 
22  G.  2.  €.  46.  The  latter  statute  (by  §  36.)  enacts,  •*  if  »J 
person  making  such  affirmation  or  declaration  shall  be  lawfoij 
convicted  of  having  wilfully,  falsely,  and  corruptly  affirmed  lo^ 
declared  any  matter  or  thing,  which,  if  the  same  had  been  dep«ed 
in  the  usual  form,  would  have  amounted  to  wilful  and  catn^ 
perjury,  every  person  so  offending  shall  incur  and  suffer  the  like 
pains,  penalties,  and  forfeitures,  as  by  the  laws  and  statotci  oftiitf 
realm  are  to  be  inflicted  on  persons  convicted  of  wilful  and  ccr- 
rupt  perjury."  But  (by  §  37.)  it  is  provided,  "  that  no  <^ 
shall  by  virtue  of  this  act  be  qualified  or  permitted  to  gire  evi- 
dence in  criminal  cases  (a),  or  to  serve  on  juries  (a),  or  tobearioj 
office  or  place  of  profit  in  the  governmenL" 

By  9  G.  4.  c.  32.  §  I.,  every  Quaker  and  Moravian  who  ihaObe 
required  to  give  evidence  in  any  case,  criminal  or  civil,  shall  be 
permitted  to  make  his  solemn  affirmation  or  declaration  (in  t^e 
form  there  given)  which  shall  be  of  the  same  force  and  effect  in 
all  courts  of  justice  and  other  places  where  an  oath  is  required,  ^ 
if  he  had  taken  an  oath  in  the  usual  form ;  and  if  con? icted  « 
having  wilfully,  falsely,  and  corruptly  affirmed  or  declared  vj 
matter  or  thing  which  would  have  been  perjury  if  sworn  in  tbe 
usual  form,  such  offender  shall  be  subject  to  the  tame  ptiBs, 
penalties,  and  forfeitures,  as  if  convicted  of  perjury.  ^ 

By  3  &  4  fV.  4.  c.  49.  $  1.,  Quakers  and  Moravians  are  ptf^j^ 
to  make  an  affirmation  or  declaration  instead  of  an  oath,  in  »1 

(a)  But  see  infrd. 
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places  and  for  all  parpoaea  where  an  oath  is  required  by  law;  and  Falie  afifirm- 
if  lairfuJlj  convicted  wilfully,  falselyi  and  corruptly  to  have  ation. 
affirmed  or  declared  any  matter  or  thing  which  would  have 
amounted  to  wilful  and  corrupt  perjury,  they  shall  incur  the  aame  Puniahcd  m 
penalties  and  forfeitures  aa  are  enacted  against  wilful  and  corrupt  P«j>>>7* 
perjury. 

BjSS[^W.^.c.  82.  {  2.»  a  similar  enactment  is  made  in  regard  So, bm  to  Separ- 
to  a  wilful,  false,   and  corrupt    affirmation    or  declaration  of  •idau. 
Separatists. 

AmoDg  the  provisions  of  various  statutes,  whereby  the  punish-  Peijuriet  by 
ment  of  perjury  is  annexed  to  the  taking  a  false  oath  in  particular  statute, 
cases,  are  the  following  enactments : 

By  46  G^.  S.  c.  112.  §8.9  persons  taking  a  false  oath  in  any  case  Ezciae  dutao. 
where  the  laws  relating  to  excise  duties  require  an  oath  to  be 
taken,  are  liable  to  the  pains  and  penalties  of  wilful  and  corrupt 
perjury. 

So,  by  46  Cr.  3.  €•  lOS.  §  81  ••  where  any  person  shall  take  a  false  Cunoma. 
oath  in  matters  relative  to  the  customs,  upon  examination  and 
ioquiiy  made  by  the  surveyor  general,  the  inspector  general,  the 
collector  and  comptroller,  &c. 

So,  by  48  G.  3.  c.  66.9  if  any  person  takes  a  false  oath,  or  suborns  Carrying  of 
another  to  do  so,  as  required  by  that  act,  regulating  the  carrying  p««cngcn. 
of  passengers  to  settlements  abroad,  or  to  foreign  parts* 

S09  by  55  G.  8. 1;.  184.  kS%  the  taking  a  false  oath  in  matters  Stamp  dutlea. 
relating  to  the  stamp  duties. 

So,  by  89  &  40  G.  8.  c.  89.  §  S6*t  the  taking  a  false  oath,  in  GoTernment 
matters  required  by  that  act  for  the  prevention  of  the  embezzle-  '*^'**' 
nent  of  naval,  ordnance,  and  victualling  stores. 

^t  hj  55G*S.  Cm  157*  (  8.9  the  taking  a  fake  oath  before  com-  Irish  comiiiis- 
missions,  granted  pursuant  to  that  act,  by  courts  of  law  and  ■■^'^ 
equity  in  Irdand, 

So,  by  55  G,  8.  c.60l  §  19^  taking  a  false  oath  relating  to  the  Seamen's  waii. 
execution  of  letters  of  attorney  and  wills  of  petty  officers,  seameUf 
and  marines  in  the  navy ;  and  by  57  G.  8.  c.  127m  if  any  person  Probates,  &c. 
takes  a  false  oath  in  order  to  obtain  probate  of  a  will,  &c  in  order  ^^,  obtaining 
to  obtain  prise  money,  ScCm  for  service  in  the  navy,  he  shall  be  ^'^^  ^*umej, 
guilty  of  fdony  without  benefit  of  cJer^y. 

So,  bv  1  &  2  G.4.  c,  61.  §6.|  the  taking  a  false  oath,  in  matters  In  East  India 
within  that  act,  for  the  appropriation  ot  unclaimed  prize  money  •«rvice. 
belonging  to  the  East  India  service,  is  made  perjury. 

So,  by  the  mutiny  acts,  the  taking  a  false  oath  where  an  oath  is  ^^^  ^« 
required  under  such  acts.  ""'"^^  •^ 

So,  by  22  G.2.  c.3S.  §  17*»  as  to  oaths  taken  in  naval  courU  In  naval  courts 
martial.  martiaL 

So,  by  6  G.  4w  c.  78.  §  29.,  in  matters  relative  to  Quarantine.       Quarantine. 

So,  by  48  G.  8.  c.  104.  §  70.,  as  to  oaths  required  by  that  act  Pilotage. 
Tor  the  better  regulation  of  pilotage. 

So,  by  4  G.  4.  C.41.  §  47-1  as  to  oaths  required  to  be  taken  in  Ships*  registry. 
the  registering  of  ships. 

So,  by  5  G.  4.  c.  113.  §§  41.  58.,  (the  slave  trade  act)  as  to  all  ^Isve  trade  act. 
niattera  required  by  that  act  to  be  stated  on  oath. 

So,  by  50  G.S.  c.65.  §  11.,  where  a  false  oath  shall  be  taken  Crown  land 
in  any  verification  or  examination  mentioned  in  that  act  relating  '^^^^"^ 
to  the  land  revenues  of  the  crown. 

So,  by  41 G.  8. 4;.  100.  §48.,  (the  general  inclosure  act,)  as  to  G«n"»Jw«o. 

Plwi  y  aHr%* 
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examinations,  affidavits,  depositions,  or  affirmations,  taken  or  made 
in  pursuance  thereof. 

So»  by  the  several  registry  acts  for  Yorkshire  and  Middtaa,  as 
to  the  oaths  which  are  to  be  taken  in  pursuance  of  thar  enact- 
ments. 

So,  by  10  G.  3.  r.  16.  §  29.,  as  to  oaths  taken  before  select 
committees,  for  the  trial  of  controverted  elections,  or  before  the 
house,  under  that  act. 

So,  by  6  G.  4.  c.  16.  §  99.,  as  to  oaths  taken  by  bankropts  or 
other  persons  before  the  commissioners,  or  other  persons  em- 
powered to  administer  them. 

So,  by  7  G.4.  c.  57*  §  71.,  as  to  false  oaths  by  any  prisoner  or 
other  person  under  the  provisions  of  that  act ;  viz.  the  Gescnl 
Insolvent  Act. 

}^itipwiitt04    See  llarcenp. 
iaigron0«    See  d^ame^ 


Tumbrel,  what. 


0illorp  am  ITumbrel. 

156  G.  3.  c.  138.] 

Pillory, what,     J>ILLORY  (in  Latin,   coUistrigium,  from  the  person's  neck 

being  put  between  two  boards)  is  a  very  ancient  ponisb- 
ment  in  this  kingdom,  and  was  used  heretofore  by  the  Saxons. 
8  Inst.  219. 

The  tumbrel  seemeth  to  have  been  anciently  the  same  with  tbe 
ducking  stool  f  an  engine  for  the  punishment  of  scolding  women, 
by  duclcing  them  over  head  and  ears  in  water,  and  especiallj  io 
muddy  orjstinking  water,  according  to  the  etymology  of  Ld.  Cok, 
who  tells  us  that  the  word  tumbrel  signifieth  a  dung  cart.  Lamb,Si 
S  Inst.  219. 

Every  one  that  hath  a  leet  or  market  ought  to  have  •  fBHorj 
and  tumbrel  to  punish  offenders ;  and  it  seems  that  a  leet  mat  be 
forfeited  for  not  taking  care  to  have  a  pillory  and  tumbrd.  3  M 
219.  2  Harx>.c.n.  §5^ 

They  that  have  been  adjudged  to  the  pillory  or  tumbrel  are » 
infamous  that  they  shall  not  be  received  to  be  jurors  or  witoestfs. 
3  Inst.  219. 

Jurors  must  be  probi  et  Ugales  homines* 

By  28  Ed.  1.  c.  9.,  the  sheriff  shall  put  in  juries  such  as  be  oeit 
neighbours,  the  most  sufficient  and  least  suspicious.  Om>lH* 
Challenge.  A.  3. 

By  Stat.  5S  G.  3.  c.  138.,  afler  reciting  that  whereas  thepooifb- 
ment  of  the  pillory  has  in  many  cases  been  found  inexpnlicB^ 
and  not  fully  to  answer  the  purpose  for  which  it  was  intended; 
it  IS  enacted,  **  That  from  and  after  the  passing  of  this  act,  jodg* 
ment  shall  not  be  given  and  awarded  against  any  person  or  per- 
sons convicted  of  any  offence,  that  such  person  or  perms  do 
stand  in  or  upon  the  pillory,  except  for  the  offences  hereiD-afttr 
mentioned,  any  law,  statute,  or  usage  to  the  contrary  notvitb- 
standing :  Provided  that  all  laws  now  in  force  whereby  aoj  person 
is  subject  to  punishment  for  the  taking  any  false  oath,  or  for 
committing  any  manner  of  wilful  and  corrupt  perjury,  or  ftr  ^^ 


Who  ihall  find 
them. 


Thfamy  of  the 
puoibhment. 


SB  6.3.  c  138. 
Judgment  of 
pillory  to  be 
awarded  for 
certain  offenoM 
only. 
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rrocuring  or  suborning  any  other  person  so  to  do,  or  for  wilfully,  S6  G.8.  c  138. 
iUely,  and  corruptly  affirming  or  declaring,  or  procuring  or  su- 
lorniog  any  other  person  so  to  affirm  and  declare)  in  any  matter 
•r  thing  whicb^  if  the  same  had  been  deposed  in  the  usual  form, 
rould  have  amounted  to  wilful  and  corrupt  perjury,  shall  con- 
iDue  and  be  in  full  force  and  effect ;  and  that  all  persons  guilty 
f  any  of  the  said  several  offences  shall  incur  and  suffer  the  same 
unishment,  penalties,  and  forfeitures  as  such  persona  were  sub- 
;ct  to  by  the  laws  and  statutes  of  this  realm,  or  any  of  them, 
efore  the  passing  of  this  act,  and  as  if  this  act  had  not  been 
lade." 

§  2.  enacts,  **  That  in  all  cases  where  the  punishment  of  the  Court  nuy  fiii« 
illory  has  hitherto  formed  the  whole  or  a  part  of  the  judgment  or  imprison 
)  be  pronounced,  it  shall  and  may  be  lawful  for  the  court  before  •"^•"der^ 
rbom  such  offence  is  tried,  to  pass  such  sentence  of  fine  or  im- 
risonment,  or  of  both,  in  lieu  of  the  sentence  of  pillory,  as  to 
be  sdd  court  shall  seem  most  proper :    Provided  that  nothing  i^^^  i^  dumge 
erein  contained  shall  extend  or  be  construed  to  extend  in  any  anypunithiiient 
nanner  to  change,  alter,    or  affect  any  punishment  whatsoever  foroffencei, 
rhich  roay  now  be  by  law  inflicted  in  respect  of  any  offence,  ««c«P'  the  pil- 
xcept  only  the  punishment  of  pillory,  in  manner  as  herein  above  ^^' 
i  enacted. 

0late. 

;28  Ed.  1.  c.  20.— 12  &  13  W.  S.  c.  4.— 1  Ann.  st.  1.  c.  9—6  G.  1. 

ell — 12  G.  2.  c.  26.  — 13G.  3.  c.  52.  — 24  G.  8.  c.53.— 

52  G.  3.  c.  143 55  G.  3.  c.  185.] 

rO  prevent  frauds  in  the  true  making  of  plate,  it  is  enacted  by  12&  is  W.  s. 

stats.  12  &  13  JV.  3.  (;.4.,  the  I  Ann.  st.  1.  c.  9.,  and  13  G.  3.  c.4. 
-'  52^  that  (besides  the  city  of  London)   York,  Exeter,  Bristol^  *  ^^'  ■••  ^• 
Chester^  Norwich^  NexvcasUe-upon  Tyne,  Sheffiddt  and  Birmingham^  \^q  3^  ^  59. 
»haiJ  be  appointed  for  the  assaying  and  marking  of  plate.  AtHtverb' 

And  the  goldsmiths,  silversmiths,  and  plateworkers  in  the  said 
places  shall  be  incorporated  into  a  company,  and  choose  wardens 
yearly. 

An  assayer  shall  be  elected  by  the  company  in  each  of  the  said 
places,  who  shall  take  an  oath  of  office* 

By  the  said  acts,  every  goldsmith,  silversmith,  and  plateworker,  Maker  to  be 
vithin  the  said  places  and  elsewhere,  shall,  before  he  takes  upon  entered  with 
him  to  exercise  the  said  trade,  enter  his  name,  and  mark,  and  ^  wardens  of 
place  of  abode,  with  the  wardens  of  the  company  where  an  assayer       compeny. 
IS ;  and  if  he  shall  not  make  such  entry,  or  shall  strike  any  other 
mark  but  what  is  so  entered,  he  shfdl  forfeit  double  value,  naif  to 
the  king,  and  half  to  him  that  shall  sue  in  any  court  of  record  in 
^he  county  or  place  where  the  offence  shall  be  committed. 

Every  goldsmith,  silversmith,  and  plateworker,  inhabiting  where  A«aying. 
there  is  not  an  assayer,  shall  first  fix  his  mark,  and  then  send  it  to 
an  assayer ;  and  if  it  be  found  by  the  assayer  to  be  of  the  fineness 
of  the  standard,  then  he  shall  mark  it :  and  if  any  such  person  shall 
^ake  any  plate  (less  in  fineness  than  the  standard),  or  put  any  to 
^6  (except  what  by  reason  of  its  smallness  is  not  capable  of  the 
touch)  before  it  shall  be  assayed  and  marked,  he  shall  forfeit  the 
^^e,  or  the  value  thereof. 
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24  G.  3.  c.  ^3.        And  by  stat.  24  G.  3.  c.  53.  §  4.,  "  Every  working  gold  or  sBf  er- 

to^^*^  *ffi'*''^  •™^^*^  ®^*^^  ^®°^  *®  **^®  ^*y  ^®^®  ^''  P^**®  "*^^  *^J  *""'  ^^  ^ 
o  assay  o   ce.     tQjj^;|^ec[  q^  assayed,  and  with  every  parcel  shaU  send  a  written  note, 

containing  the  day  of  the  month  and  year,  the  name  of  the  maker, 
and  place  of  his  abode,  and  also  the  species  in  such  parcel  and 
number  of^  each  species,  with  the  total  weight  of  each  parcel,  and 
the  duty  payable  for  the  same. 
6  G.  I.e.  II.  As  to  the  fineness  thereof  by  the  standard,  it  is  enacted  bj 

^d^d. ^^ ^'^  *^''  6  G.  1.  c,  11.  §41.  that  plate  may  be  made,  either  accordiflg 

to  the  old  standard  (of  1 1  ounces  and  2  pennyweights  fine  lilrer, 

in  every  pound  troy,)  or  according  to  the  new  standard  (of  II 

ounces  and  10  pennyweights);  but   differently  marked.    Thstii 

Mark.  iq  gay,  plate  of  1 1  ounces  and  2  pennyweights  shall  be  mirked 

with  the  maker's  mark,  viz,  the  first  letters  of  his  Christiao  ad 
Old  standard,     surname,  the  mark  of  the  goldsmiths'   company  in  Londoh  re. 

the  leopard's  head,  lion  passant,  and  a  distinct  variable  mark  to 
denote  the  year  (or,  with  the  mark  of  the  worker  or  maker, and 
with  the  mark  appointed  to  be  used  by  the  assayers  at  the  aevcnl 
respective  places)^ 
12  O.  s.  c.  26.        And  by  stat.  12  G.  2.  c.  26.  §  5.,  plate  of  II  ounces  and  lOpeaoj- 

weights  shaU  be  marked  with  the  maker's  mark,  wz*  the  m 
New  standard,    letters  of  his  Christian  and  surname;  and  the  mark  of  tJietaid 

company,  viz.  a  lion's  head  erased,  the  figure  of  a  woman,  called 

Britannia,  and  the  said  mark  or  letter  to  denote  the  year  (oryvitli 

the  mark  of  the  worker  or  maker,  and  the  mark  of  one  of  thentd 

cities  or  towns  respectively). 

6  G.  I.  c.  11.  §  41.  "  And  it  shall  not  be  lawful  to  make  any  vessels  of  tilfff 

^jl*8*j|***  °™*'^®  plate  or  manufactures  of  silver  of  a  coarser  idloy  than  wfcat  it 

plate  of  coarser  {^gp^jj^  specified,  under  the  penalties  and  forfeitures  prescribed  bj 

any  of  the  laws  now  in  being  concerning  wrought  plate." 

¥  ^'n'  atolls  ^y  *'®^*  ^^  ^'  ^*  ^'  ^*^"  ^  ^•'  'f  ^y  penoa  shall  trawpoac  or 
on  wrought  ^*  remove,  or  cause,  &c.  from  one  piece  or  wrought  gold  or  aflwrtD 
plate  of  gold  or  another,  or  to  any  vessel  or  ware  of  base  metal,  any  imprcai« 
silyer,  &&  provided,  made,  or  used  under  the  direction  of  the  committee  of 

stamps,  or  persons  authorised  in  that  behalf,  for  denoting  ^ 
duties  or  payment  of  duties  on  plate ;  or  shall  stamp  or  mark,  or 
cause,  &c.  any  such  with  any  mark,  stamp,  or  die,  forged  or  coib< 
terfeited,  to  resemble  any  mark,  &c.  bo  provided ;  or  alnll  t^ 
exchange,  or  expose  to  sale,  or  export  out  of  G.  B.  any  wroogit 
plate  of  gold  or  silver,  or  any  vessel  or  ware  of  base  metal,  htnos 
thereon  the  impression  of  any  forged  or  counterfeited  mark,  atanip) 
or  die  Ao  provided,  &c.  as  aforesaid,  or  any  impression  ci  ^ 
such  mark,  &c.  so  transposed  or  removed  as  aforesaid,  knoviitf^ 
aame  to  be  so  forged  or  transposed ;  or  shall  wilfully  and  witto^ 
lawful  excuse  (proof  to  be  on  the  accused)  have  or  be  poveiK^^ 
any  such  forged  or  counterfeited  mark,  &c.,  every  anch  oin^ 
shall  on  conviction  be  adjudged  guilty  of  felony  wiAoat  olcfgf* 
28  Ed.  1.  not  -R.  ▼•  Jackson^  I  Cotop.  ^7,  298.  The  defendant  had  be* 
repealed.  convicted  upon  stat.  28  Edw.  1.  c.  20«  (the  punishment  of  vhick 

is  imprisonment  and  ransom  at  the  king's  pleasure)  for  bmIob; 
silver  plate  of  worse  alloy  than  the  standard  alloy  of  ibereaiDi. 
The  indictment  also  contained  a  count  upon  stat*  6  C  !•  ^j^ 
and  the  third  for  an  offence  at  common  law.  He  was  found  f^ 
tipon  all  the  counts.  In  Mich*  1774,  motion  was  made  ia  sn^J* 
judgment,  upon  the  ground  of  stat.  28  Ed.  1  i  c.  2a  beuag  r^eskdt 
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when  tbe  court  of  E.  B.  took  time  to  consider  and  look  into  the  X^  ▼•  Jacluoo. 

lets  of  parliament.    Lord   Mansfield  declared   the  unanimous 

)ptDion  of  the  court,  that  it  **  is  in  Jull  force,  and  not  repealed 

)r  abrogated  by  any  of  the  subsequent  statutes  since  enacted.'* 

[lis  lordship  observed,  that  the  preamble  of  stat«  12  G.  2.  c.  26- 

ecites  stat.  28  Edw,  1.  c,  20.,  and  some  other  acts,  as  subsisting 

arss;  but  says  not  one  word  as  to  a  repeal  of  any  of  the  former 

itrs.    He  farther  instanced  two  similar  cases  decided  by  him, 

rhere  sentence  of  fine  and  imprisonment  was  pronounced,  and  no 

Ejection  was  made  in  either  case.    Therefore,  said  he,  I  suppose 

t  was  taken  for  granted,  as  it  is  at  this  time  by  the  goldsmiths' 

ompany,  that  the  statute  was  still  in  force.    We  are  all  of  opinion 

bat  it  is  in  force,  and,  consequently,  that  the  indictment  is  good. 

lie  rule  for  arresting  judgment  was  discharged. 

And  naoreover,  by  stat.  24  G.  S.  c.  53.  §§  I.  5.,  all  plate  shall  be  24  6.  s.  c.  53. 
larked  with  a  new  mark  of  the  king's  head,  beside  the  old  marks,  Additioiial 
nd  the  duties  shall  be  paid  previous  to  the  marking  thereof.  mark. 

And  by  §  8.,  no  gold  or  silver  plate  shall  be  sold  or  exchanged  Allowmce  to 
mil  marked,  on  pain  of  501.  be  made. 

But  by  §(  7«  10.y  the  duties  shall  be  returned  for  all  plate  defaced 
)r  being  coarser  than  the  standard  (if  no  fraud  appear).  And  an 
llowance  of  one  fifth  part  shall  be  made  for  goods  sent  to  be 
ssayed  in  a  rough  state. 

And  by  §  9.,  the  said  duties  shall  not  extend  to  any  jeweller's  Ooods  ex- 
ork  other  than  mourning  rings,  nor  to  any  jointed  night  ear-rings  cepted. 
f  gold,  or  gold  springs  of  lockets,  or  to  goods  excepted  by  stat. 
2  G.  2.^.26.  §6. 

By  stat.  55  G.  3.  c.  185.  all  former  duties  upon  plate  ^except  ^^  9'  ^'  ^*  ^^^* 
rrears)   are    repealed,  and  the    following    substituted  m  lieu  ^"^^ 
lereof: — 

Plate  of  gold  made  or  wrought  in  G.  B^  and  which  shall  or 
ught  to  be  touched,  assayed,  and  marked  in  G.  B.,  for  every 
unce  thereof,  and  so  in  proportion  for  any  greater  or  less  quantity, 
7i.  per  ounce. 

Exemption.  —  Gold  watch-<»ses« 

Plate  of  silver  made  or  wrought  in  G.  0.,  and  which  shall  or 
ught  to  be  touched,  assayed,  or  marked  in  G.  B^  for  every  ounce 
lereof,  and  so  in  proportion  for  any  greater  or  less  quantity, 
s»6d,per  ounce. 

Exemptions^ — All  watch-cases,  chains,  necklace-beads,  lockets.  Exemption* 
lligree  work,  shirt  buckles  or  brooches,  stamped  medals,  and  continued, 
pouts  to  china,  stone,  or  earthenware  tea-pots,  of  silver,  of  any 
weight  whatsoever : 

Tippings,  swages,  or  mounts,  not  weighing  ten  pennyweights 
^  silver  each,  and  not  being  necks  or  collars  for  castors,  cruets, 
r  glasses  appertaining  to  any  sorts  of  stands  or  frames,  wares  of 
ilver  not  weighing  five  pennyweights  of  silver  each ;  but  this 
xemption  not  to  include  necks,  collars,  and  tops  for  castors, 
^ets,  or  glasses,  appertaining  to  any  sort  of  stands  or  frames ; 
>utton8  to  be  affixed  to  or  set  on  any  wearing  apparel,  solid  silver 
mttons  and  solid  studs,  not  havine  a  bezelled  edge  soldered  on, 
wrought  seals,  blank  seals,  bottle  tickets,  shoe  clasps,  patch  boxes, 
»alt  spoons,  salt  ladles,  tea  spoons,  tea  strainers,  caddy  ladles, 
ruckles,  and  pieces  of  gamisn,  cabinets,  or  knife  cases,  or  tea 
chests,  or  bridles,  or  stands,  or  frames. 
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55  G.3.  c.  185.  §  7*  ''  If  any  person  shall  forge  or  counterfeit,  or  cause  or  pro- 
Forgery  of  sold  cure  to  be  forgea  or  counterfeited,  any  mark,  stamp,  or  die,  whid 
and  silver  plate  g|^^|  i^q^q  ^qqq  provided,  made,  or  used  in  pursuance  of  this  or 
uTSb  oTpiiai  ^'  *°y  former  act,  relating  to  any  duties  on  gold  or  silver  plate  made 
felonj.  or  wrought  in  G.  B.,  for  the  purpose  of  marking  or  stamping  anj 

such  gold  or  silver  plate,  in  the  manner  directed  by  any  such  act, 

or  shall  forge,  counterfeit,  or  resemble,  or  cause  or  procure  to  be 

forged,  counterfeited,  or  resembled,  the  impression  of  any  sadi 

mark,  stamp,  or  die,  upon  any  such  gold  or  silver  plate,  with  ioteu 

to  defraud  H.  M.,  his  heirs  or  successors;  or  if  any  persoo shall 

mark  or  stamp,  or  cause  or  procure  to  be  marked  or  stamped,  aaj 

such  gold  or  silver  plate,  or  any  vessel  or  ware  of  base  metal,  witb 

any  such  forged  or  counterfeited  mark,  stamp,  or  die  as  afoKtiid, 

or  shall  transpose  or  remove,  or  cause  or  procure  to  be  transpoied 

or  removed,  from  one  piece  of  gold  or  silver  plate  to  another,  or 

to  any  vessel  or  ware  of  base  metal,  any  impression  made  with  idj 

mark,  stamp,  or  die,  which  shall  have  been  provided,  made,  or 

used,  in  pursuance  of  this  or  any  former  act,  for  the  purpose  of 

marking  or  stamping  of  any  such  gold  or  silver  plate  as  aforeaid; 

or  if  any  person  shall  sell,  exchange,  or  expose  to  sale,  or  export 

out  of  G*  B,  any  such  gold  or  silver  plate,  or  any  vessel  or  ware 

of  base  metal,  having  thereupon  the  impression  of  any  such  forged 

or  counterfeited  mark,  stamp,  or  die  as  aforesaid,  or  any  forged, 

counterfeited,  or  resembled  impression  of  any  mark,  stamp,  or  die, 

so  provided,  made,  or  used  as  aforesaid,  or  any  impression  of  aaj 

such  mark,  stamp,  or  die,  which  shall  have  been  transpoaedor 

removed  from  any  other  piece  of  plate  as  aforesaid,  knowing  tbe 

same  respectively  to  be  forged  or  counterfeited,  or  transpoied  or 

removed  as  aforesaid ;  or  if  any  person  shall  wilfully  and  witboot 

lawful  excuse  (the  proof  whereot  shall  lie  on  the  person  accosed; 

have  or  be  possessed  of  any  such  forged  or  counterfeited  surt 

stamp,  or  die  as  aforesaid,  or  shall  privately  and  secretly  uieaoj 

mark,  stamp,  or  die,  so  provided,  made,  or  used  as  afornaid,  ^^ 

intent  to   defraud   H.  M.,   his  heirs  or  successors;   then  ererj 

person  so  offending,  and  every  person  knowingly  and  wilfolir 

aiding,  abetting,  or  assisting  any  person  or  persons  in  committiK 

any  such  offence  as  aforesaid,  and  being  thereof  lawfully  cooncte^ 

shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  feioa* 

without  benefit  of  clergv.'* 

Licence  for  By  6  G.  4.  c.  118.,  licences  for  dealing  in  plate  were  tnnr 

dealing  in  plate,  ferred  from  the  commissioners  of  excise  to  those  of  stamps ;  sndbr 

9  G.  4«  C.49.  §l%t  the  commencement  and  termination  of  diem  an 

fixed. 

General  miti-         By  1  W.  4.  c  66.,  **  where  by  any  acts  now  in  force  any  persoa 

gation  of  falsely  making,  forging,  counterfeiting,  &c.  any  matter  whatsoercri 

punishment  of    ^^  uttering,  publishing,  offering,  &c.  any  matter  knowing  it  to  te 

oT^Tj,  forged,  &c.  would  be  liable  to  suffer  death  as  a  felon,  such  persM 

shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoatd 
for  any  term  not  exceeding  four  years  nor  less  than  two,  unless  t^ 
offience  be  made  punishable  with  death  by  that  act."  See  VL 
JForgec;,  and  the  case  of  R.  v.  Hope ,  ibid.  p.  286. 
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See  tit  g^arnagr,  ante^ 

[9G.4.  C.31.] 

^IGAMY  is,  where  a  man  has  two  wives  successively;  Polj-  Bigamy  and 

gamjy  where  he  hath  several  wives  at  the  same  time :  but  they  V^JfS^l* 
are  commonly  confounded  one  with  the  other. 

The  statutes  1  «/•  1.  c.  1 1,  and  35  G.  3.  c.  67.,  which  defined  and 
made  provision  for  the  trial  and  punishment  of  this  offencey  are 
now  repealed. 

By  9  G.  4.  c.  31.  (the  stat.  repealing  them)  §  22.,  ^*  if  any  person,  9  G.  4.  c  81. 
belog  married,  shall  marry  any  other  person  during  the  life  of  the 
former  husband  or  wife,  whether  the  second  marriage  shall  have 
taken  place  in  England  or  elsewhere,  every  such  offender,  and  ,^^  .    . 
every  person  counselling,  aiding,  or  abetting  such  offender,  shall  be  ^^^^^^ 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be 
u-aosported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be 

(a)  lo  the  appendix  to  Sir  Samnel  RondUy^a  "  Obtervaiumt  on  the  Criminal 
l^  of  JSttffandj"  published  in  1813,  note  (M.)  page  105.,  are  tbe  following 
^err  judicious  remarks  on  this  ofience :  — 

**  Tbe  crime  of  bigamy  (which  is  made  felony  by  stat.  1  Jac.  1.  c*  1I-,  and 
which  by  slat.  35  G.  3.  c.  67.  Is  punishable  with  transportation  for  seven  years  or 
aiprisonnoent)  comprehends  two  species  of  oflVnces,  diffeving  greatly  from  each 
Jther  in  tbdr  character  and  efi'ect^  and  in  their  degree  of  moral  guilt;  and  the 
Tircumstances  which  mark  tlie  distinctions  between  these  dSerent  offences  are 
lear  sod  onisquivocal.  If  Ihe  atrocity  of  a  cnroe  is  to  be  measured  by  tbe 
■xtent  of  the  wrong  done  to  the  person  who  is  the  ▼ictim  of  it,  few  crimes  can 
«  more  atrocious  than  that  of  a  married  nuin,  who,  by  representing  himself  to 
^  >  bscbelor,  prevails  on  a  modest  woman  to  become  his  wife :  be  possesses  him* 
^'ir  by  fraud  of  her  person,  knowing  that  be  may  at  any  moment  dismiss  her  aa 
)  prostitute  from  his  bed ;  and  nothing  can  exceed  the  horror  she  must  feel» 
ffbenever,  the  secret  of  his  first  marriage  being  divulged,  she  shall  be  awakened 
0  ber  resl  situation,  and  shall  find  herself  despoiled  of  her  honour,  and  that  the 
:faildFea  she  has  borne  are  bastards  and  outcasts.  The  real  nature  of  this  crime 
^  that  of  a  fraudulent  and  most  aggravated  seduction,  efiected  under  colour  of 
^W|  with  all  tbe  solemnities  of  religion,  and  under  such  circumstances  that  no 
;>rudence  or  caution  could  effectually  guard  against  it.  But  he  who  before  his 
HfCODd  marriage  apprises  the  woman  that  he  is  already  a  husband,  does  her  no 
^^g:  bis  offence  is  one  to  tlie  state  alone,  and  consists  in  nothing  but  the 
public  scandal  it  affords.  The  bigamist  who  had  concealed  his  first  marriage 
^rom  bis  victim,  ia  equally  guilty  of  this  outrage  on  public  decency,  and  has 
besides  done  one  of  tbe  greatest  possible  injuries  to  an  individual. 

'*  It  results  from  these  considerations,  that  in  a  woman  the  crime  of  bigamy  can 
never  be  so  hdnous  as  in  a  man,  and  tliat  in  a  man  tlie  beinousness  of  the  crime 
consists  altogether  in  the  concealment  of  the  former'  marriage.  Mr.  Justice 
^vhtone,  however,  not  adverting  to  those  distinctions,  tells  us  that  bigamy 
'  bas  b?en  made  felony  by  reason  of  its  being  so  great  a  violation  of  the  public 
ecoooioy,  snd  decency  of  a  well-ordered  state,*  *  It  is  that,'  he  says,  *  which 
i^ever  can  be  endured  under  any  rational  civil  establishment ;  and  in  northern 
countries,'  be  observes,  *  the  very  nature  of  tbe  climate  seems  to  recoil  against 
'^'  (4  Bloc.  Com.  163.)  But  he  does  not  even  glance  at  the  injury  done  to  the 
votnsn  who  suffers  from  the  crime ;  and  even  the  more  philosophical  author  of 
^^  .Wicyfes  of  Penal  Law  (page  105.),  defines  polygamy  only  to  be  a  gross 
species  of  adultery,  aggravatiMl  by  tbe  profanation  of  a  religious  rite." 

Although,  as  has  been  already  observed,  this  is,  in  women,  a  crime  of  much 
l«s  magniiude  than  in  men,  yet,  until  the  stat.  of  3  &  4  FT.  4f  M.  (which 
extended  the  benefit  of  clergy  to  women)  passed,  it  was  punishable  in  female 
offenders  with  death,  but  in  males  only  vrith  burning  in  the  hand  and  a  year's 
imprisomaent.  See  also  20  HowetTs  State  Triaih  P-  ^^^' 
VOL.  in,  X  X 


674 

Funuhment. 

Place  of  trial. 
Eiceptioni. 


Polggamg* 


[Criminal 


Where  either 
marriage  is  out 
of  England. 


Or  Toidable. 


Bat  aliter,  if 
nmply  void. 


Sufficient  to 
■hew  the  mar* 
riage  ceremony 
duly  performed. 


imprisoned,  with  or  without  hard  labour,  in  the  common  gaol  or 
house  of  correction,  for  any  term  not  exceeding  two  yean;  aod 
any  such  offence  may  be  dealt  with,  inquired  of,  tried,  determiDed, 
an^  punished,  in  the  county  where  the  offender  shall  be  appre- 
hended, or  be  in  custody,  as  if  the  offence  had  been  actuallj  cwo- 
milted  in  that  county :  Provided  always,  that  nothing  herein  coo. 
tained  shall  extend  to  any  second  marriage  contracted  out  of 
Englandf  by  any  other  than  a  subject  of  his  majestv,  of  to  aof 
person  marrying  a  second  time,  whose  husband  or  wife  shall  bare 
been  continually  absent  from  such  person  for  the  space  of  sew 
years  then  last  past,  and  shall  not  have  been  knonm  by  such  penoa 
to  be  living  within  that  time,  or  shall  extend  to  any  persoa  «bO| 
at  the  time  of  such  second  marriage,  shall  have  been  divorced  from 
the  bond  of  the  first  marriage,  or  to  any  person  whose  fonaer 
marriage  shall  have  been  declared  void  by  the  sentence  of  aaj 
court  of  competent  jurisdiction." 

If  the  first  marriage  were  beyond  sea,  and  the  latter  in  EndsMd 
or  Wales,  the  party  may  be  indicted  here,  because  the  iaitff 
marriage  makes  the  offence ;  but  if  the  first  marriage  wen  ia 
England,  and  the  second  abroad,  though  in  Ireland,  the  geaenl 
opinion  seems  to  be  that  it  is  not  within  the  act ;  for  the  secoad 
marriage,  which  alone  constitutes  the  offence,  is  a  fact  done  vithiz 
another  jurisdiction ;  and  though  inquirable  here  for  some  par- 
poses,  like  all  transitory  acts,  is  not  cogniaable  as  a  crioe  bj 
the  rule  o^  the  common  law.  Kd.  79,  80.  1  Easfs  P-C.^ 
1  Russ.  188. 

See,  however,  the  enactment  of  9  G.4.  c.31.  §  22.,  in  reUtuB 
to  cases  where  the  second  marriage  shallliave  taken  place  out  c^ 
England.  Supra. 

This  extends  to  a  marriage  dejacto,  or  voidable  by  resfoo  ot 
consanguinity,  affinity,  or  such  like ;  for  it  is  a  marriage  in  jwi^- 
ment  of  law  until  it  be  avoided ;  and,  therefore,  though  neiii^ff 
marriage  be  dejure,  yet  they  are  within  this  statute.    3  Ind.  &S. 

A.  married  B.  in  Holland,  and  afterwards  in  the  same  coaaor 
married  C.  in  ^.'s  lifetime ;  B.  died,  and  then  living  C,  A>  ibk- 
ried  D.  in  England.  This  was  holden  not  to  be  within  the  act; 
because  the  marriage  with  C  was  simply  void.  But  if  B.  had  beea 
living,  it  would  have  been  felony  to  have  married  D.  in  En^ai 
Lady  Madison  s  case,  O.  B.  1648,  1  Hale,  693. 

i2.  S.William  Allison,  alias  William  Wilkinson^  York  Sp.Ast.\SO^ 
C.  C.R.  109.  The  prisoner  was  tried  before  CkambreJ.  al  Y^ 
Spring  assizes,  1806,  upon  an  indictment  for  bigamy,  in  marrji^ 
Ann  Epton  on  the  23d  May,  1804,  Jan^  his  former  wife  being thes 
living.  Thomas  Pape,  to  whom  the  prisoner  was  then  a  sems^ 
proved  that  he  was  present  at  the  celebration  of  the  maniifit 
between  the  prisoner  and  Jane  Chaplin,  at  the  parish  cbnrd^  ^ 
Ulroome,  on  the  27th  February  1798.  They  were  married  bj  ti» 
curate  of  the  parish,-— The  prisoner  quitted  his  service  at  M^y^^ii' 
and  he  had  not  known  much  of  the  parties  since:  but  Janewu  \l^ 
on  the  8th  of  October  last,  on  which  day  he  saw  her.  Robert  lfSf» 
proved  that  he  was  present  at  the  prisoner's  second  marriage  vnk 
Ann  Epton  ;  they  were  married  at  the  parish  church  of  Ottrvi^^ 
by  the  curate  of  the  parish,  on  Whit-Wednesday,  1804;  thepm^*^ 
then  going  by  the  name  of  Wilkinson  /  the  witness  was  ltfi« 
merely  from  curiosity.  They  lived  together  afterwards  •»  o"* 
and  wife.    The  death  of  Jane,  the  first  wife,  on  the  1st  iiilkcemhn 
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last,  was  also  proved*    The  jury  found  the  prisoner  guilty,  but  No  ncedc  o 
judgment  vas  respited  upon  a  doubt  whether  this  evidence,  with««  j!^^®  buuw, 
out  any  proof  of  the  registration  of  either  marriage  or  of  any  ^^^'^  '*' 
licence  or  publication  of  banns,  was  sufficient  to  support  a  con* 
riction.    The  judges  held  the  conviction  right,  and  the  prisoner 
vas  sentenced  to  be  imprisoned  twelve  calendar  months  in  the 
tMuse  of  correction  at  Beverly. 

In  respect  to  the  manner  ofproving  the  two  marriages,  the  first  But  aceording 
nust  be  duly  established  to  be  valid,  according  to  the  rites  and  to  the  ctutom  of 
customs  of  the  country  in  which  it  was   celebrated.     1  Ecufs  t^  country, 
P.C.  469.  Per  Baj^Uy  J.,  SmUk  ▼.  Huson,  Deleg^  T.  181 1,  citing 
i  case  reserved  for  the  opinion  of  the  judges  K.  B.,  M.  1803 

Where  the  first  marriage,  which  was  with  a  Roman  Catholic  Marriage  bj 
roman,  was  by  a  RomUh  priest  in  Englandf  not  according  to.  the  Qoman  Catbo- 
itoal  of  the  church  of  Englandf  and  the  ceremony  was  performed  ^^^  Pnett. 
n  LatiOf  but  the  witnesses  not  understanding  that  language  could 
tot  swear  that  the  ceremony  of  marriage  according  to  the  church 
\(Rome  was  read,  the  defendant  was  acouitted.  (a)     But  Ld.  Ch. 
^«  WiUu9  who  tried  him,  seemed  to  be  oi  opinion  that  a  marriage 
ly  a  priest  of  the  church  of  Rome  was  a  good  marriage  if  the 
^remony  according  to  that  church  could  be  proved,  namely,  the 
rords  of  the  contracting  part  of  it.     But  this  was  before  the  Before  Mar- 
narriage  act.     Lifons  case,  0.  B.  Dcq.  1738,  1  East*s  P.  C.  469.  "•«•  ^*^^ 
>ee  Fielding  $  case,  post,  p.  679« 

How  far  the  acknovoled^ment  of  the  defendant  upon  the  subject  How  far  the 
i  his  marri^e  is  sufficient  evidence  of  the  fact,  may  admit  of  •cknowledg- 
<>me  doubt.    In  TVu^man's  case  it  was  held,  that  proof  of  the  S^fc^^nt  jj 
irisooerlB  cohabiting  with  and  acknowledging  himself  married  to  eytdence. 
I  former  wife  then  living,  such  assertion  being  backed  by  his  pro- 
lucing  to  the  witness  a  copy  of  the  proceeding  in  a  Scotch  court 
igainst  him  and  his  wife  for  having  contracted  the  marriage  im- 
)roperIy,  (the  marriage,  however,  being  still  good  accordmg  to 
he  taw)  was  sufficient  evidence  of  the  first  marriage ;  and  upon 
uch  efidence,  together  with  due  proof  of  the  second  marriagOt 
he  prisoner  was  convicted.    The  point  being  reserved  for  the 
opinion  of  the  judges,  all  of  them  (with  the  exception  of  Perryn 
}.  and  BuUer  J.  who  were  absent)  held  the  conviction  propen 
Two  of  them  observed  that  this  did  not  rest  upon  cohabitation  and 
)are  acknowledgment ;  for  the  defendant  had  backed  the  assertion 
>y  the  production  of  the  copy  of  the  proceeding :  but  some  of  the 
udges  thought  that  the  acknowledgment  alone  would  have  been 
ufficient,  and  that  the  paper  produced  in  evidence  was  only  a  con- 
irmation  of  such  acknowledgment.     Truman's  case,  Nottingham 
Spring  Ass.  1795,  1  East's  P.  C.  470.  1  Russ.  207. 

With  respect  to  the  admission  of  a  bare  acknowledgment  in 
^es  of  thM  nature,  Mr.  East  says,  (1  P.  C.  4710  it  may  be  diffi- 
cult to  say  that  it  is  not  evidence  to  go  to  the  jury,  like  the  ac- 
inowledgment  of  any  other  matter  in  pais  where  it  is  made  by  a 
)&rty  to  his  own  prejudice  at  the  time.  But  it  must  be  admitted 
that  it  may  under  circumstances  be  entitled  to  little  or  no  weight ; 
"or  such  acknowledgments  made  without  consideration  of  the  con* 
sequences*  and  palpably  for  other  purposes  at  the  time,  are  scarcely 
il^enring  of  that  name  in  the  sense  in  which  acknowledgments 

(«)  The  teoood  marriage  was  by  a  clergymaD  of  the  Established  Church. 
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are  received  as  evidence;  more  especially  if  made  before  the 
second  marriage^  or  upon  occasions  when  in  truth  they  canooi 
be  said  to  be  to  the  party's  own  prejudice^  nor  so  conceived  bj 
him  at  the  time. 

R.  ▼.  John  Hindi  otherwise  John  Ashmead  Hind^  Durham 
Sum.  Ass.  1813,  C.C.R.  253.  Hie  prisoner  was  tried  before 
Chambre  J.  at  Durham  Summer  Assizes,  1813,  upon  an  indictmeot 
for  bigamy.  The  first  marriage  was  in  Yorkshire,  and  took  place 
in  April  1812.  The  second  was  at  the  parish  of  Houehton-k' 
Spring,  in  the  county  of  Durham,  in  December  last,  the  nrst  wife 
being  still  living.  A  doubt  arose  upon  the  validity  of  the  £rst 
marriage  under  the  following  circumstances : — The  parties  resided 
in  the  parish  of  Marrick  in  the  county  of  Yorkm  The  paiish  chordt 
of  Marrick,  at  the  times  of  publishing  the  banns  and  celebrating 
the  marriage,  was  under  repair,  and  wholly,  or  in  a  great  ooeasore 
unroofed,  and  no  service  was  performed  there.  The  banns  vere 
therefore  published  at  the  church  of  Grinton,  the  parish  aijoims^ 
to  Marrick,  and  the  marriage  also  was  celebrated  at  Grinton,  The 
proofs  in  all  other  respects  were  full,  and  the  prisoner  vas  coo* 
victed  and  received  sentence ;  but  as  the  statute  makes  no  eiprea 
provision  for  the  publication  of  banns  and  the  celebration  of  mar- 
riages under  such  publication,  elsewhere  than  in  the  parishes  vhere 
tlie  parties  reside,  (except  when  such  residence  is  in  extra-paro- 
chial  places,)  the  case  was  submitted  for  the  opinion  of  the  judges 
upon  the  question  of  the  validity  of  the  first  marriage.  See  stai. 
26  G.2.  C.33.  §1.  S&%.  On  the  13th  November  1813,  elero 
judges  assembled  all  agreed  that  the  10th  section  of  this  act,  vbtdi 
bad  not  been  adverted  to^  put  an  end  to  the  doubt.  CoDTidioa 
right.    See  stats.  4  G.  4.  c.  76.  $  1 3.  and  5  G.  4.  c.  32.,  Ut  ^UiMff. 

Where  a  person  has  taken  a  false  name,  and  is  known  oolj  by 
such  assumed  name  in  the  place  where  he  resides,  it  will  be  vJ^ 
cient  if  the  banns  are  published  in  such  name.     1  Ruu*  2CXX 

A  man  whose  real  name  was  Abraham  Langley  was  married  bj 
banns  as  George  Smith,  which  name  he  had  borne  ever  since  be 
had  been  in  the  parish,  which  was  about  three  years,  and  wherebe 
was  known  by  no  other  name :  it  was  held  to  be  a  valid  mixmg^* 
Ji.  V.  BiUinghur&t,  3  M.Sf  S.  250.  1  Russ.  ib. 

The  same  was  decided  where  a  man  had  deserted  and  chaoged 
bis  name,  and  was  married  by  licence  in  such  false  name  in  a  fAxt 
where  he  had  been  about  16  weeks,  aiul  where  he  was  knovo  bi 
no  other:  Ld.  EUenborough  stating  that  it  would  have  been  diferen: 
if  the  name  had  been  assumed  for  the  purpose  of  fraud  in  order  (0 
enable  the  party  to  contract  the  marriage;  but  that  where  aotf^ 
has  been  previously  assumed,  so  as  to  have  become  the  naoievblcit 
the  party  has  acquired  by  reputation,  that  is,  within  the  muoia; 
of  the  marriage  act,  the  party's  true  name.  R.  v.  Burto*  iip«^« 
Trent,  S  M^S^  S.  537.  1  Russ.  ib. 

In  R.  V.  Tibshelf,  1  B.  Sf  Ad.  190.,  the  principles  are  accurawj 
laid  down,  pursuant  to  which  the  publication  of  banns  by  wron^ 
names  will  or  will  not  render  a  marriage  void,  under  26^*^^'^ 
§  8.  But  in  R,  v.  Wroxton,  ^B.Sf  Ad.  640.,  it  was  decided,  iba; 
since  the  passing  of  4  G.  4.  c.  76.,  under  the  provisioos  ofj^^ 
marriage  will  not  be  invalidated  by  the  undue  publication  ofbasi^ 
unless  such  undue  publication  be  known  to  both  parties.  See  tit. 
iKarriaae* 
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In  another  case  the  prisoner  was  indicted  for  marrying  Anna  Tint'  Miictatement  of 
on  while  he  had  a  wife  living.    It  appeared  that  he  had  so  written  the  woman'i 
lown  her  name  for  the  banns,  and  that  she  was  married  in  such  """^ '"  ^^ 
lame,  but  that  her  real  name  was  Susannah.     On  case  reserved,  •?"""**  ™"- 
he  judges  were  unanimous  that  the  prisoner,  having  given  her  "*^*' 
ame  as  Anna  Timson  for  the  banns,  should  not  be  permitted  to 
17  that  such  was  not  her  name,  either  as  it  regarded  the  validity 
f  the  marriage,  or  the  averment  in  the  indictment.   R.  v.  Edwards, 

Russ.  201.  C.  C.  R.  283. 

Where  prisoner  was  indicted  for  marrying  E.  C.  widow,  having  Faloc  detcrip- 
wife  Jiving,  and  it  appeared  that  £.  C.  was,  both  in  fact  and  by  ^on  of  second 
eputation,  a  single  woman,  it  was  held  that  the  variance  in  the  ^*'®  ***  *"***?*" 
escription  was  fatal,  tliough  it  was  unnecessary  to  have  stated  J]|JSmce 
lore  than  the   name   of  the  party.     E.  T.  1831,  R.y.Deeleu, 
M.  303. 

The  second  marriage  is  merely  void.     3  Inst.  88.  Second  mar- 

The  first  and  true  wife  is  not  to  be  allowed  as  a  witness  against  ""8®  ^^^' 
»e  husband,   [nor  vice  vers^ ;']  but  it   seemeth  clear  that  the   First  wife  ctn- 
icond  wife  may  be  admitted  to  prove  the  second  marriage,  being  no*  1*  •  ^'^^ 
ot  so  much  as  his  wife  de  facto.    1  Hale,  693.    4  Biac.  Com.  164.  "'^ 

Phil.  Ev.  78.     See  2  Chitt.  Crim.  L.719.  (n.) 

In  ike  county  where  he  or  she  was  apprehended."]    This,  according  Venue. 
)  the  resolution  in  Lord  Digbya  case,  may  be  in  the  place  where  Where  appre- 
le  par tv  is  taken,  which  is  the  place  where  he  is  imprisoned.   And  ^^^^^^^^^ 

is  only  cumulative ;  for  he  may  be  indicted  where  the  second 
tarriage  was,  though  he  be  never  apprehended ;  and  so  may  be 
utlawed.     1  Hale,  694.  1  Russ.  191.  Hutt.  131. 

R.  V.  James  Jordan,  otherwise  James  Weaver,  C.  C.  R.  48.    The  Prisoner  appse- 
risoner  was  tried  before  Lawrence  J.  at  Worcester  Summer  assizes,  bended  for 
802,  on  an  indictment  charging  him  with  felony,  in  marrying,  on  the  «n^*ber  offence, 
th  oUune,  1802,  one  Elizabeth  Lane,  at  the  parish  of  St.  Clement,  ^h'^iS^ 
i  the  county  of  the  city  of  Worcester,  Mary  Taylor  his  former  wife  ^bji^  jjj  ^^ 
^ing  then  living,  and  that  he  was  apprehended  for  the  felony  tody, 
foresaid  at  the  parish  of  Astley  in  the  county  of  Worcester.     The 
icts  of  both  marriages  were  proved;  and  that  the  prisoner  was 
pprehended  in  the  county  of  Worcester  on  a  charge  of  stealing 
1^0  hammers  of  one  William  Collins,  and  that  being  in  the  house 
f  correction  on  that  charge,  a  bill  of  indictment  was  found  against 
im  for  this  bigamy  at  the  quarter  sessions,  and  on  the  bill  being 
3und,  he  was  detained  by  an  order  of  that  court.    It  was  objected 
11  behalf  of  the  prisoner,  that  an  indictment  could  be  preferred 
gainst  him  for  this  offence  only  in  the  county  where  the  second 
aarriage  was,  or  in  some  other  county  where  he  was  apprehended 
^^  that  offence,  whereas  the  defendant  was  apprehended  in  the 
ounty  of  the  city  of  Worcester,  not  for  this  bigamy,  but  for  a 
ifceny.    And  if  that  were  otherwise,  the  prisoner  could  not  be 
convicted  on  this  indictment,  as  it  charged  he  was  apprehended 
^  the  county  for  this  felony,  which  was  not  proved,  as  his  appre- 
hension was  for  larceny. — The  jury  found  the  prisoner  guilty; 
'nd  on  case  reserved,  the  judges,  in  H.  T.  1803,  determined  the 
'^miction  to  be  right.  Tlie  prisoner  was  sentenced  to  six  months' 
'o^prieonment  in  the  house  of  correction. 

%  the  terms  of  9  G.  4.  c.  31.  §  22.,  the  offender  may  be  tried  in  9  G.  4.  c.  si. 
i^y  county  where  he  shall  be  apprehended  or  be  in  custody,  where  appro- 

^ee^mrd.  bended  orm 

'  J      «  custody. 
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A  inainage 
contracted  in 
£ngland  can- 
not be  dissolved 
bj  A  sentence 
of  divorce  in 
Scotland, 


Sentence 

in  the  ecclesiasr 

tic^l  court. 


l^itber  of  the 
parties  being 
within  the  ag« 
of  consent; 


In  Forsuik's  case  at  the  O.B.  in  July  Seanons,  1798,  tte  coort 
is  reported  to  have  held,  (apoa  an  objection  taken  by  the  preoMr'i 
counsel,)  that  as  the  toarrant  for  the  prisoBer'a  apprehensioD  bad 
not  been  produced,  and  as  it  had  not  been  proved  that  the  prisooer 
was  apprehended  in  the  county  of  MiddUseXf  they  had  no  jurisdic- 
tion to  try  him.     2  Leach,  826.   See  1  Buss.  191.  n.  (/). 

In  the  case  of  William  Martin  Lolly ^  at  LancatUr  Amati,  Sep- 
tember 1812,  cor.  IVood  B.  a  question  arose,  whether  a  decree  of 
the  commissary  or  consistorial  court  of  Scotland  would  operttc  so 
as  to  excuse  a  person,  who  had  been  married  in  Englaml,  froa 
the  penalties  of  bigamy.  On  the  part  of  the  prosecution,  it  vii 
proved,  that  the  prisoner  was  an  Englishman,  that  both  the  mv- 
riages  were  solemnised  at  Liverpool^  and  thai  the  first  vife  mm 
living  at  the  time  of  his  second  marriage :  the  prisoner's  ddnce 
was,  that  before  the  time  of  the  second  marriage,  a  divorce  had 
been  sued  for  and  obtained  in  Scotland  by  his  first  wife,  on  tbe 
ground  of  adultery.  The  jury,  under  his  lordship's  direction,  (wmi 
the  prisoner  guilty ;  but  the  question  was  reserved  for  the  opiinoQ 
of  the  twelve  judges,  and  was  argued  before  them  in  the  AfkL 
term  following^  And  at  the  Spring  Assizes,  1813,  Thompstm  &> 
stated  the  opinion  of  the  judges  to  be,  1.  That  a  marriage  lirfbllj 
contracted  in  England  cannot  be  dissolved  in  a  different  coantrr 
by  any  authority  whatever ;  and  2d,  That  the  proviso  rdalei  odIt 
to  the  sentences  of  courts  in  England,  (a)  R.  v»  Lallvi  COL 
237.  I  Rnss.  190.  See  also  Toveyy.  Lindsay,  1  DowsRep^Ul* 
5  Evanis  ColL  Stat.  216.  note  (4). 

By  1  Jac.  1.  r.  1 1.  (now  repealed)  it  was  provided,  that  thesctibaO 
not  extend  '*  to  any  person  or  persons  tohere  the  former  n«me§ 
shall  he,  by  sentence  in  the  ecclesiastical  court,  declared  to  be  void  ai 
of  no  effect.**  But  it  was  resolved  by  all  the  judges,  that  a  aeoteoce 
of  the  spiritual  court  against  a  marriage  in  a  suii  of  jactitstun  d 
marriage,  is  not  conclusive  evidence,  so  as  to  stop  the  coiiBsd  for 
the  crown  from  proving  the  marriage ;  the  sentence  hafiog  d^ 
cided  on  the  invalidity  of  the  marriage  only  eollaterally,  ssd  m( 
directly.  And  further,  admitting  such  sentence  to  be  coodusire, 
jct  that  the  counsel  for  the  crown  may  avoid  the  eftct  of  sodi 
sentence,  by  proving  it  to  have  been  obtained  by  fraud  or  coUosiotk 
The  Duchess  of  Kingston's  case,  Dom.  Proc.,  20  HowdTt  Si* 
Tri.  355.  1  Leach,  146.     But  see  9  G.  4.  c.  31.  §  2%  larpri* 

So,  1  Jac.  ImC.llf  does  not  apply  if  either  party  be  within  the  afi 
of  consent,  at  tbe  time  of  the  former  marriage,  which  in  tbe  masi*!^ 
and  in  the  woman  12,  for  the  power  of  dissent  to  the  marriage  tBtf^ 
be  reciprocal.  And  yet  in  a  civil  light  a  promise  of  marriage  by  la 
adult  to  one  underage,  will  subject  the  adult  to  an  action  forsbreaci 
of  such  promise.  HoltY,  Ward,  T.  5  G.  2.  Stra.  85a  937*  Botif 
both  are  above  those  respective  ages  at  the  time  of  the  first  mania^i 
though  under  twenty-one  (b),  a  second  marriage  would  be  feioaj* 
And  though  either  were  under  the  age  of  consent  when  the  first 
marriage  was  contracted,  if  they  agreed  to  it  when  both  had  at* 
tained  such  age,  by  which  the  marriage  is  completed,  it  tea* 

(a)  Tbe  prisoner  was  sentenced  to  be  transported  for  seven  jmn,ud  hi  **> 
sent  on  board  the  Porliand  hulk  at  Ltxn^on  harbour,  where  he  eootbociii^ 
time;  but  it  is  understood  he  received  s  psidon  before  mj  coosidBablt  p«a9* 
of  his  sentence  was  expired. 
;    (fr)  See  pott,  p.  681, 
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iat  a  second  marriage  would  be  within  the  reason  and  penalties 
r  (he  act    S  Insi.  89.  1  Hale,  17. 694.  1  Haw.  c  43.  §  6.  4  Blac 

<WB.  165.  1  Easfs  P.  C.468. 

For  the  general  law  for  regulating  marriages,  see  tit*  ;|fianiace. 

By  4  G.  4.  c.  76.  $  21.  (the  Marriage  Act),  **  If  any  person  shall  4  G.  4.  c  7«. 
om  and  after  the  said  first  day  of  November ^  solemnise  matrimony   Penom  solcm- 
I  any  other  place  than  a  church  or  such  public  chapel  wherein  ".i*i"S  .™v- 
uins  may  be  lawfully  published,  or  at  any  other  time  than  between  ^^   lace 
le  hours  of  eight  and  twelve  in  the  forenoon,  unless  by  special  tban  a  church 
:eoce  from  the  archbishop  of  Canterbury^  or  shall  solemnise  ma*  or  rhapel,  or 
imony  without  due  publication  of  banns,  unless  licence  of  mar*  without  bwios 
1^  be  first  had  and  obtained  from  some  person  or  persons  having  ^  licence,  or  *. 
ithority  to  grant  the  same  ;  or  if  any  person,  falsely  pretending  ^^^^^^ 

be  in  holy  orders,  shall  solemnise  matrimony  according  to  the  ordcn,  shall  be 
tes  of  the  church  of  England^  every  person  knowingly  and  wilfully  transported. 
•  offending,  and  being  lawfully  convicted  thereof,  shall  be  deemed 
id  adjudged  to  be  guilty  of  felony,  and  shall  be  transported  for 
e  space  of  fourteen  years,  according  to  the  laws  in  force  for 
ansportation  of  felons :  Provided  that  all  prosecutions  for  such  ProMcutioii  to 
loDjT  shall  be  commenced  within  the  space  of  three  years  after  be  commaiccd 
e  offence  committed,"  within  three 

$  22.  "'  If  any  person  shall  knowingly  and  wilfully  intermarry  in  T**"* 
ij  other  place  than  a  church  or  such  public  chapel  wherein  Marriages  to  be 
mns  may  be  lawfully  published,  unless  by  special   licence,  as  "      ^l^li^*'" 

•J  *'        •    1.    •      "^   r    •  «      •!<•  II     •    "^     *  •  1  1         sons  Wilfully 

oresaid,  or  shall  knowingly  and  wilfully  intermarry  without  due  marry  in  anj 
iblication  of  the  banns,  or  licence  from  a  person  or  persons  other  place  than 
iving  authority  to  grant  the  same  first  had  and  obtained,  or  shall  a  church,  &c. 
lowingly  and  wilfully  consent  to,  or  acquiesce  in,  the  solenmis-  ^  without 
ion  of  such  marriage  by  any  person  not  being  in  holy  orders,  the  "*■""*  ^  '*" 
aniages  of  such  persons  shall  be  null  and  void  to  all  intents  and 
irposes  whatsoever." 

$  23.  makes  provision,  that  if  any  valid  marriage  shall  be  solemn-  Marriage  ob- 
ed  between  parties,  one  or  both  of  whom  shall  be  under  twenty.  **>n«d.  »>y  **!» 
w,  contrary  to  this  act,  by  false  swearing  or  fraud,  the  guilty  fi^7"^  ^ 
irty  shall  forfeit  all  property  accruing  from  the  marriage.     See 
e  seciion,  tit.  jff[azna<^r. 

In  a  prosecution  for  bigamy,  a  marriage  in  fact  must  be  proved,  Proof  of  first 
^orrii  V.  Miller,  1  Bla.  R.  63.  24  Burr.  2057.,  and  Denison  J.  ™rriage  in 
there  laid  to  have  ruled,  that  though  a  lawful  canonical  mar*    ^^ 
age  need  not  be  proved,  yet  a  marriage  in  fact,  whether  regular 
'  not,  must  be  shewn ;  but  semble  this  must  be  understood  where 
'ere  \%prim6facie  evidence  of  a  lawful  marriage.  10  East,  287.n.  (c). 

Before  the  Marriage  Act  (26  G.  2.  c.  S3.)  (a),  a  marriage  in  the  Before  mar- 
nsoner's  own  lodgings,  by  a  Romish  priest  in  the  suite  of  the  "*£«  ^^ 
^perial  envoy,  was  held  good  on  evidence  of  words  of  present 
^ntract  Bpoken  in  English^  so  as  to  convict  the  prisoner  of  poly- 
^^y  in  a  second  marriage.    Fielding's  ca$ej  14  HowdTs  St.  Tr. 
3^.  nth  vol.fol.  edit.  610.,  and  see  per  Ld.  EUenb.y  10  East,  288. 

Uutour  V.  Teesdale,  2  Manh.  243.  8  Taunt.  880.  S.  C.  E.  1820.  British  snbjecta 
^riiuh  subjects  resident  in  a  British  settlement  abroad  are  go-  f*"^  abroad 
ernedwith  respect  to  marriage  by  the  law  which  existed  here  "e^"*****"*" 
*<^fore  the  marriage  act ;  viz.  the  canon  law.    Therefore,  where 
'^0  Britith  subjects,  being  protestants,  were  married  at  Madras 

(a)  Now  repealed. 
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Marriage  in  the 
British  army 
abroad. 


Question  on  the 
validity  of  a 
marriage  in 
Ireland. 


Where  the  mar- 
riage was  not 
conformable  to 
the  licence ; 
but  see  next 


A  marriage  in 
Ireland,  per- 
formed by  a 
clergyman  of 
the  church  of 


by  a  Portuguese  Romau  Catholic  priesU  according  to  the  cathdic 
form,  in  the  Portuguese  language,  ia  a  private  room,  and  the  cere- 
mony was  followed  by  cohabitation ;  this  was  held  to  be  a  vilid 
marriage,  though  without  a  licence  from  the  governor,  which  it  is 
the  custom  at  Madras  to  obtain. 

Where  a  soldier  in  the  British  army  at  St,  Domingo  married  the 
widow  of  another  soldier  in  a  chapel  there*  the  service  being  per- 
formed in  French  by  a  person  who  appeared  to  be  apriett;  itvK 
held  by  Lord  EUenborough,  that  it  was  to  be  presumed  to  be  a fslid 
marriage,  either  by  the  law  of  England  in  a  place  where  the  mv- 
riage  act  did  not  extend,  or,  on  the  other  hand,  that  there  was  evi- 
dence of  a  good  marriage  according  to  the  law  of  the  countrji  oa 
the  supposition  that  the  law  of  England  had  not  been  carried  tboe 
by  the  king's  forces.     R.  v.  Brampton^  10  East,  282.  i  RiMs.dl)5. 

/2.  V.  ReUly^  Lane,  Sum.  Ass.  1823.  Indictment  for  biganj. 
The  first  marriage  was  proved  to  have  been  solemniaed  bjt 
clergyman  in  a  private  house  in  Ireland,  under  authority  of  • 
licence  authorising  the  marriage  to  take  place  at  a  canonical  tne 
and  place.  Evidence  was  given  by  two  Irish  clergymen,  spctkii§ 
to  their  own  practice  only,  in  the  same  parish,  that  thej  had  lo- 
lemnised  marriages  in  houses,  but  that  that  practice  had  formerij 
been  much  more  general  than  of  late  ;  and  for  the  last  five  or  ax 
years  the  usage  had  been  to  marry  in  the  church.  They  coold 
not  swear  that  marriages  in  private  houses  had  taken  place  under 
licences,  like  that  on  which  the  marriage  in  question  had  bees  »> 
lemnised. — Bayley  J.  charged  the  jury  that  be  could  not  judidilK 
take  notice  what  the  law  in  Ireland  wns,  but  that  that  lavmuitiK 
proved  as  a  fact,  as  other  foreign  laws  are.  That  it  was  iocaa- 
bent  on  the  prosecutor  to  shew  what  the  Irish  law  of  marriage «tfi 
so  far  at  least  as  to  leave  the  validity  of  the  marriage  in  queitw 
free  from  reasonable  doubt.  That  he  thought  the  evidence  of  tbf 
two  clergymen  in  this  respect  was  deficient,  and  if  he  was  to 
collect  from  the  licence  what  the  law  was,  he  thought  that  sbevei 
thaJt  the  marriage  was  to  be  solemnised  in  a  canonical  place ;  vbkk 
canonical  place  was  proved  to  be  the  church.  That  thisqnetfioo 
as  to  the  sufficiency  of  the  evidence  in  the  criminal  case  vcuiJ 
decide  nothing  conclusively  as  to  the  validity  of  the  marriage,  be 
would  leave  that  point  open  to  the  decision  of  the  proper  tribflni- 
viz.  the  ecclesiastical  court.  Prisoner  acquitted.  It  was  lAo- 
wards  understood  to  be  the  opinion  of  the  learned  judge,  oo  d^ 
verting  to  the  case  of  Lautour  v.  Teesdfde,  ante,  that  be  ^ 
laid  a  greater  stress  on  the  effect  of  the  deviation  from  the  tens«i 
the  licence  than  he  should  have  done ;  and  that,  had  that  casebeff 
cited  at  the  trial,  he  probably  might  have  referred  a  qaestioo  fff 
the  opinion  of  the  twelve  judges,  "  Whetlier  the  evidence  befee 
him  was  sufficient  to  establish  the  legality  of  the  first  marn^e- 
He  still  doubted  whether  it  was  sufficient,  but  thought  the  defi^ 
tion  from  the  licence  was  only  a  ground  for  ecclesiastical  ceoa^ 
on  the  clergyman  who  solemnised  the  marriage.  Reported  q 
2  Bum's  EaUes.  Law,  8M  edit,  by  Tyrrohitt,  491.  n.  (7),  cited  br 
Lord  Eldon  C.  in  re  Saumarez,  Cane.  8  Apr*  1824. 

Smith  V.  MaxweU,  May  8.  1824.  Guildhall,  I  %•  Sf  M.  ^ 
Action  on  a  bill  of  exchange;  Defence,  coverture. — fiwaaprorw 
that  the  defendant  was  married  at  her  father's  house  in  Irdsni^ 
the  year  1 799,  in  the  presence  of  the  friends  of  both  ^^^ 
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The  ceremony  was  performed  by  a  clergyman  of  the  church  of  England  in  a 
Ettghndt  who  was  then,  and  had  been  for  a  long  time  previous,  private  house, 
curate  of  the  parish.     The  parish  church  was  at  that  time  standing,  ^**  ^**'*'»  ■!: 
but  persons  of  respectability  were  usually  married  at  their  own  ^^^  wMirfVen 
houses.    The  parties  lived  together  for  several  years  following  as  that  any  lU 
msD  and  wife.    On  its  being  objected,  that  this  marriage  was  cence  had  been 
Dot  valid  without  the  protection  of  a  special  licence^  —  Be^t  C.  J.  gnnted  to  the 
said,  I  know  of  no  law  which  says,  that  celebration  in  a  church  is  P**^^ 
essential  to  the  validity  of  a  marriage  performed  in  Ireland.     The 
English  marriage  act  does  not  apply,  and  I  am  aware  of  no  Irish 
law  which  takes  marriages  performed  in  that  country  out  of  the 
rules  which  prevailed  in  this*  before  the  passing  of  that  act ;  and 
which,  as  it  is  said   in    the   case    of  Dtdrymple  v.  Dalrymple, 
2  Hagg.  R,  54.»  are  common  to  the  greater  part  of  Europe.     That 
case  has  placed  it  beyond  a  doubt,  that  a  marriage  so  celebrated 
as  this  has  been  would  have  been  held  valid  in  this  country  before 
the  existence  of  that  statute :  and  when  1  find  that  this  marriage 
Wis  performed  by  a  gentleman  who  had  officiated  as  curate  of  the 
parish  for  eighteen  years,  I  must  presume  it  to  have  been  cor« 
rectly  performed  according  to  the  laws  of  that  country,  and  I 
shall  not  put  the  defendant  to  the  production  of  a  licence,  or  to 
any  further  proof.     It  is  true,  that  in  a  case  for  bigamy  tried  be- 
fore Mr.  Justice  Bavley,  on  the  northern  circuit,  (viz.  R.  v.  ReUly^ 
iupra,)  an  acquittal  was  directed  because    the  first   marriage, 
voich  took  place  in  Ireland^  was  performed  in  a  private  house ; 
but  I  have  reason  to  know  that  the  learned  judge  altered  his  opi- 
Qion  aflerwards,  and  was  satisfied  of  the  validity  of  the  first  mar- 
riage.    Nonsuit. 

It  is  said  to  have  been  ruled  on  a  trial  for  bigamy  at  the  O.  B.,  Marriage  of 
that  the  marriage  of  a  dissenter  in  Ireland^  performed  by  a  dissent-  ^'•^^"If '  *" 
ing  minister  m  a  private  room,  was  valid.     1  Russ,  205.  rivato  house 

Where,  in  a  prosecution  for  bigamy,  it  appeared  that  at  the  time  v, .         under 
of  the  first  marriage  the  prisoner  was  under  age,  and  his  father  was  ^^  ^^  Uo,^  of 
living,  and  no  evidence  was  given  to  shew  consent,  the  prisoner  the  first  mar- 
was  found  guilty ;  but   on    case   reserved,  the  conviction  was  riage ; 
held  wrong,  the  prisoner  being  under  age,  and  there  being  no  cir-  Consent  must 
cumstances  from  which  consent  could  be  presumed.   R.  v.  BtUler^  appear. 
C.  C.R.  61.  1  Ru$s,  202.;  but  see  R.  v.  Birminsham^  irtfrd. 

In  a  case  where  the  first  marriage  took  place  m  Ireland^  and  it  Marriage  of 
was  proved  that  the  prisoner  was  not  seventeen  years  of  age  when  "'"P*^  *."  ^'^ 
he  80  married,  and  that  his  father  did  not  give  his  consent;  after  pJJJ,^n|  ^f"' 
conviction  and  case  reserved,  the  judges  held,  that  as  there  was  no  fattier,  good. 
statute  in  Ireland  making  the  marriage  void  under  such  circum- 
stances, such  marriage  was  to  be  considered  binding,  and  the  con- . 
viction  proper.     E.  T.  1826,  R.  v.  Jacobs^  1  R.  Sf  M.  140. 

In  a  settlement  case,  where  the  question  turned  upon  the  va-  Marriage  of 
lidity  of  a  marriage,  the  court  held,  after  consideration,  that  under  "'•'^or  by  li- 
4  G.  4f,  c.  75.  the  marriage  of  a  female  minor  by  licence,  whose  ^^T     q? 
father  was  living,  and  who  did  not  give  his  consent,  was  neverthe-  under  4  o.  4. 
less  good,  the  section  which  requires  such  consent  being  directory  c.  75. 
only.    R.  V.  Birmingham,  S  B.  Sf  C.  29. 

The  law  of  France  as  to  marriage  was  proved  by  production  of  French  law  of 
a  book  purporting  to  contain  the  code  of  France,  and  proved  by  marriage,  bow 
oral  testimony  to  contain  the  law  of  France  ;  the  book  purporting  P'^'^ed. 
(0  have  been  published  at  the  Royal  Printing  Office,  which  was 
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(according  to  the  statement  of  the  witnesii)  authorised  to  print  the 
laws  of  France  by  the  government.     Per  AbboU  C.  J.  Dec.  10. 
1822,     Lacon  v.  Higgins,  3  Stark.  R.  178. 
IndictmenL  ''^he  indictment  must  state  the  two  marriages,  and  aver  that  the 

former  consort  was  alive  at  the  time  of  the  second  marriage.    In 

the  Duchess  of  Kingston  a  case,  {ante,  p.  678.)  the  first  comit  stated 

Necenary  aver-  generally  that  the  defendant  on  such  a  day*  &c.  being  then  mar* 

ments.  ried  and  then  the  wife  o£  A> «/.  //.»  with  force  and  arms  at*  &c.  did 

feloniously  marry  E.  P.,  &c,  the  said  A.  J*  H.  being  then  aliTe, 
&c.  The  second  count  stated  the  time  and  place  of  the  first  ai 
well  as  the  second  marriage.  When  the  trial  is  in  the  coimtj 
where  the  party  was  apprehended,  there  is  an  additional  averment 
of  that  fact.     1  Easfs  P.  C.  469. 


Warrant  of  Commitment  for  Polygamy. 

County  of  I  .j,^  ^^^  keeper  of  his  majesty  g  gaol  at . 

I        in  the  said  county. 

[  Toones  M.  M.  94<.    i  Chiit.  Crim.  L.  85.] 

jyECEIVE  into  your  custody  in  the  said  gaol,  and  there  safdji 
keep  until  he  shall  be  discharged  by  due  course  of  law,  the  Mif 
of  A.  O.  herevoith  sent  you,  and  aiar^ed  before  me,  W.  S.  Esq-^one 
of  his  majesty  s  justices  of  the  peace  in  and  for  the  said  couMty,  oa 
the  oaths  qfC.u,,'E.  F.,  and  others,  for  that  he  the  said  A.  0.,  o" 

the day  of ,  in  the  year  of  our  Lord  18 — ,  at  the 

parish  of  ,  in  the  county  of  *,  did  many  one  G.H. 

spinster,  and  her  the  said  G.  H.  then  and  there  had  for  his  tpifr; 
and  that  the  said  A.  O.  qflertoards,  to  tvit,  on  the  — »-^  dey  0/ 
;  in  the  year  aforesaid,  in  the  parish  aforesaid,  feioniovly 
did  marry  and  take  to  voife  one  L.  S.  spinster,  the  said  G.  H.itf 
former  tvljfe  being  then  living,  against  thefonn  of  the  sUUute  u  tkei 
case  made  and  provided;  the  said  C.  D.  having  also  made  ostk 
before  me  the  said  justice,  that  the  said  A.  O.  xoas  apprehended  nd 

taken  for  the  said  felony  in  the  parish  of ,  in  the  said  eoutf 

of  Given  under  my  hand  and  seal  this  day  ^ 

— — I  one  thousand  eight  hundred  and  — — 


l&operp* 

[7  R.  2.  c.  12 12  R.  2.  c.  15 — 13  R.  2,  st.  2.  c.2.— 7  H.  ♦.  cS. 

—  3  H.  5.  St.  2.  c.  4. —  5  El.  c.  1 — 13  El.  c.2. — 23  El.c  1.- 
27  El.  G.  2.—  1  J.  1.  c.  4.  —  3  J.  1.  C.4.  c.  5 —  1  W.&  M.  cl^ 

—  1  G.  1.  St.  2.  c.  13.  — 11  G.2.  c.  17 10  G.4.  c.  7.] 

^HE  law  relating  to  persons  professing  the  RcHnan  Cstholic 
religion  will  be  treated  of  in  this  place  so  far  only  as  it  ^ 
within  the  criminal  department. 

The  numerous  enactments,  many  of  them  highly  penal,  affecting 
this  class  of  the  subjects  of  England,  which  were  formerly  foomi 
in  our  statute  book,  have  now  happily  disappeared :  thefoUovriof 
statutes,  however,  remain,  it  is  believed,  unrepealed,  though  di^ 
may  be  considered  as  being,  for  the  roost  part,  pretty  weu  obso- 
lete :  — 
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By  the  Btat.  or5  £/.  c.  1.  §  2,  3, 4. 10, 11.,  if  any  person  shall  Maintaining 
laintaio  the  authority  of  the  see  of  Rome  in  this  reaiiUy  he  shall  ^^  authority 
jcur  a  pramunire  (for  which  see  title  iPrsetminixr)  for  the  first  ^  **»  *»  ^^ 
fence,  and  for  the  second  shall  be  guilty  of  high  treason.     Pro-     ^™^* 
ecution  to  be  within  a  year.     And  the  justices  in  sessions  may 
)quire  thereof,  and  shall  certify  the  same  into  the  king's  bench. 
And  by  stat.  3 «/«  1*  c.  4.  §  22>  23.  25.,  if  any  person  shall  put  in  Absolving  or 
rsctice  to  absolve  or  withdraw  any  subjects  from  their  allegiancOi  withdrairiiig 
r  if  any  person  shall  be  willingly  so  absolved  or  withdrawn;  he,  *"4«cts. 
is  aiders  and  raaintainers,  shall  be  guilty  of  high  treason*    The 
nal  to  be  at  the  assizes,  or  in  the  K.  B. 

By  Stat.  13  IL  stat.  2.  c.  ^,  none  shall  take  any  benefice  of  an  Taking  «  beoe- 
iieo,  or  convey  money  to  him  for  the  farm  thereof;  on  pain  of  ficc  from  an 
icum'ng  a  praemunire.  «*«»• 

No  alien  shall  purchase  or  occupy  a  benefice  in  Englatid ;  on 
nin  of  a  praemunire,   7  R>  2.  e.  12. 

By  stat.  12/2.2.  c.  15.,  he  that  shall  go  out  of  the  realm,  to  Going  out  of 
irocure  a  benefice,  shall  be  out  of  the  king's  protection ;  and  the  the  realm  to 
ame  shall  be  void.  procure  a 

By  stat.  13  fi.2.  at.  2.  c.  2.,  if  any  person  shall  accept  a  benefice  "^^^^^ 
roiQ  the  pope,  he  shall  be  banished  for  ever,  and  his  lands  and  Accepting  a 
!Oods  forfeited.  ^^"^ 

By  stat.  7  H*  4.  c.  8.  3  //.  5.  $  2.  c.  4.,  no  provision  of  a  bene* 
ice  not  vacant,  made  by  the  pope,  and  licensed  by  the  king,  shall 
^e  available :  but  persons  endeavouring  to  exclude  the  incumbent 
Jiereby  shall  incur  a  pnemunire. 

By  stat.  13  £/iz.r.  2.,  if  any  person  shall  get  or  publish  any  BulU  or  other 
bull  Of  instrument  from  Rome^  he  shall  be  guilty  of  high  treason*  instruments 
And  bis  aiders  and  comforters  shall  incur  a  pramunire.    And  con-  ^">"*  Home. 
cealing  the  same  shall  be  misprision  of  high  treason.     And  the 
justices  of  the  peace  may  inquire  thereof,  within  a  year  and  a  day. 
2S  E/tz.  c.  1.  {  8. 

By  the  Toleration  act,  (1  W.  8c  M.  c.  18.  §  12.)»  if  any  person  Papists  refua. 
being  required  by  a  justice  of  the  peace  shall  refuse  to  take  the  ing  to  ulce 
oaths  of  allegiance  and  supremacy,  and  to  make  and  subscribe  the  ^®  ^^^ 
declaration  against  popery  of  the  30  C  2.,  he  shall  be  committed 
by  the  said  justice  to  prison;  and  at  the  next  sessions,  if  he  shall 
again  refuse  to  make  and  subscribe  the  said  declaration,  he  shall 
be  deemed  and  suffer  as  a  popish  recusant  convict. 

And  by  stat.  1  G.  1.  st.  2.c.  13.  $  10,  11.,  two  justices  may  Two  justices 
summoB  any  person  whom  they  shall  suspect  to  be  disaffected,  by  may  summona 
writing  under  their  hands  and  seals,  to  appear  before  them  at  a  JJJ'P**^**^^  P*'" 
time  prefixed*  to  take  the  oaths  of  allegiance,  supremacy,  and  *""' 
^bjuration;  which  summons  shall  be  served  on  such  person,  or 
jpit  at  his  dwelling- house  or  usual  place  of  abode,  with  one  of  the 
family  there;  and  if  such  person  shall  neglect  or  refuse  to  ap- 
P^&^  then  on  due  proof  made  upon  oath  of  serving  the  said  sum* 
*<>n»,  they  shall  certify  the  same  to  the  next  sessions*  to  be  there 
recorded:  And  if  such  person  shall  neglect  or  refuse  to  appear 
^^  take  the  oaths  at  the  said  sessions,  (his  name  being  publicly 
^^  at  the  first  meeting  of  the  said  sessions)  he  shall  be  taken 
^  adjudged  a  popish  recusant  convict.     And  the  same  shall  be 
"om  thence  certified  by  the  clerk  of  the  peace  into  the  chancery 
^  K.  B.,  to  be  there  recorded. 
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Reconciling  to 
popery. 


Jg^operj?. 


[Criminal 


Jesuits  and 
papists  being 
in  the  realm. 

Receiving  or 
relieving  them. 

Discovering 
them. 


Paying  double 
landtajt. 


Papists  con- 
forming, dis- 
charged from 
penalties,  &c« 


10  O.  4.  c.  7. 
For  the  sup- 
pression of 
Jesuits,  and 
other  religious 
orders  of  the 
church  of 
Rome. 


By  Stat.  3  J.  1.  c.  4.  §  22,  23.  25.,  if  any  person  ghall  put  in 
practice  to  reconcile  any  subjects  to  popery,  or  if  any  person  shall 
be  willingly  so  reconciled,  he,  his  aiders  and  roatntainen,  shall 
be  guilty  of  high  treason.  The  trial  to  be  at  the  assizes,  or  in  the 
K.  B. 

By  Stat.  27  Eliz.  c  2.  §  2,  3. 10.,  no  Jesuit  or  popish  priest  shall 
come  into  or  be  in  the  realm,  on  pain  of  high  treason ;  uoless  he 
conform. 

§  4.  And  if  any  person  shall  knowingly  receive  or  relieve  acj 
such,  he  shall  be  guilty  of  felony  without  benefit  of  clergy. 

By  Stat.  3  •/.  1.  C.5.  §  1.,  and  the  person  who  shall  first  discorer 
to  any  justice  of  the  peace  any  person  who  shall  entertain  or 
relieve  any  Jesuits,  seminary  or  popish  priest,  within  three  dap 
after  the  ofience,  so  that  by  reason  of  such  discovery  any  offinder 
shall  be  taken  and  convicted,  such  person  shall  not  only  be  freed 
from  any  penalty  for  such  ofiPence,  if  himself  be  an  offender,  diereb, 
but  shall  also  have  the  third  part  of  the  forfeitures  if  they  do  td 
exceed  150/.,  and  if  they  do  exceed  150/.,  then  he  shall  hareStf. 

The  provision  that  papists  and  reputed  papists,  being  of  IS 
years  of  age,  who  shall  not  have  taken  the  oaths  of  ailegiann  sod 
supremacy,  should  pay  double  land  tax,  being  in  the  annaal  laod 
tax  acts,  could  not  be  repealed  by  any  prospective  act  of  the 
nature  of  stat.  31  G.  3.  c.  32. ;  but  afler  that  act  passed,  the  object 
was  attained  by  omitting  this  clause  in  the  annual  land  tax  xts 
passed  previous  to  stat.  38  G.  3.  c.60.,  which  made  the  tax  per- 
petual, subject  to  redemption,  but  contains  no  such  provisioo. 
See  on  this  subject  Co^  Lilt.  391  a.  note  346.  by  Butler,  sthji- 
Div.  III. 

By  stat.  1 1/.  1.  c.  4*.  §  2.,  a  recusant  conforming  shall  be  diy 
charged  of  the  penalties  which  he  might  otherwise  sustain  is 
respect  of  his  recusancy. 

And  by  stat.  1 1  G.  2.  c.  17*  §  l»  2,  3,  4^,  papists  conforming  u 
the  protestant  religion,  and  taking  the  oaths,  and  subscribiof  tfee 
declaration  of  the  30  C.  2.  in  the  chancery,  king's  bench,  or  quarter 
sessions  (to  be  there  recorded),  shall  have  their  estates  freed  ft 
the  disabilities  incurred  before  such  conforming. 

Note.  The  oaths  of  allegiance  and  supremacy  above  mentioDed 
and  the  declaration  against  popery  of  stat.  30.  C.  2.,  are  inserted 
at  length  in  the  title  ^t{^0,  m  another  volume  of  this  work. 

By  10  G.  4.  c.  7.  ( An  Act  for  the  Relief  of  His  Majesty's  Ronaa 
Catholic  Subjects),  the  following  provisions,  involving  se^ 
penal  enactments,  have  been  adopted  in  relation  to  religions 
orders  and  societies  connected  with  the  church  of  Rome. 

§  28.  Whereas  Jesuits,  and  members  of  other  religioos  or- 
ders, communities,  or  societies  of  the  church  of  Romtf  b(W» 
by  monastic  or  religious  vows,  are  resident  within  the  United 
Kingdom ;  and  it  is  expedient  to  make  provision  for  the  pi^^ 
suppression  and  final  prohibition  of  the  same  therein ;  be  it  there- 
fore enacted,  that  every  Jesuit,  and  every  member  of  any  other 
religious  order,  community,  or  society  of  the  church  of  Ro^> 
bound  by  monastic  or  religious  vows,  who  at  the  time  of  the  coo- 
menccment  of  this  act  shall  be  within  the  United  Kingdom,  ^hi^i 
within  six  calendar  months  aAer  the  commencement  of  thi;  i(^ 
deliver  to  the  clerk  of  the  peace  of  the  county  or  place  where 
such  person  shall  reside,  or  to  his  deputy,  a  notice  or  statemeot}  i^ 
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the  form  and  containing  the  particulars  required  to  be  set  forth  in  10  G.  4.  c  7. 

the  schedule  to  this  act  annexed ;  which  notice  or  statement  such 

clerk  of  the  peace»  or  his  deputy,  shall  preserve  and  register 

unoDgst  the  records  of  such  county  or  placoy  without  any  fee, 

md  shall  forthwith  transmit  a  copy  of  such  notice  or  statement  to 

he  chief  secretary  of  the  lord-lieutenant,  or  other  chief  governor 

)r  goTcrnors  of  Ireland^  if  such  person  shall  reside  in  Ireland^  or 

f  in  Great  Britain^  to  one  of  his  majesty's  principal  secretaries 

»r state ;  and  in  case  any  person  shall  offend  in  the  premises,  he 

hall  forfeit  and  pay  to  his  majesty,  for  every  calendar  month 

luring  which  he  shall  remain  in  the  United  Kingdom,  without 

laving  delivered  such  notice  or  statement  as  is  hereinbefore  re«* 

]uired,  the  sum  of  50/. 

\  29.  If  any  Jesuit,  or  member  of  any  such  religious  order,  Jesuits,  &c. 
rommunity,  or  society  as  aforesaid,  shall,  after  the  commence-  coming  into  Um 
oent  of  this  act,  cprae  into  this  realm,  he  shall  be  deemed  and  L    '^Jl^  ^ 
aken  to  be  guilty  of  a  misdemeanor,  and  being  thereof  lawfully 
convicted,  shall  be  sentenced  and  ordered  to  be  banished  from  the 
Jnited  Kingdom  for  the  term  of  his  natural  life. 

\  30.  In  case  any  natural-born  subject  of  this  realm,  being  at  Natural-bom 
he  time  of  the  commencement  of  this  act  a  Jesuit,  or  other  objects,  being 
aerober  of  any  such  religious  order,  community,  or  society  as  ^*!"***'."*^.u 

f        'J    1-  11^       ^i_     ^'     ®    ir  .1  y    /•    1  •  ^  i_      return  into  the 

foresaid,  shall,  at  the  time  of  the  commencement  of  this  act,  be  luninlom  and 
»ut  of  the  realm,  it  shall  be  lawful  for  such  person  to  return  or  to  be  registered* 
ome  into  this  realm  ;  and  upon  such  his  return  or  coming  into 
his  realm  he  is  hereby  required,  within  the  space  of  six  calendar 
aonths  after  his  first  returning  or  coming  into  the  United  Kingdom, 
0  deliver  such  notice  or  statement  to  the  clerk  of  the  peace  of 
be  county  or  place  where  he  shall  reside,  or  his  deputy,  for  the 
urpose  of  being  so  registered  and  transmitted,  as  herein-before 
irected ;  and  in  case  any  such  person  shall  neglect  or  refuse  so 
D  do,  he  shall  for  such  offence  forfeit  and  pay  to  his  majesty,  for 
very  calendar  month  during  which  he  shall  remain  in  the  United 
kingdom,  without  having  delivered  such  notice  or  statement,  the 
ura  of  50^. 

§  31.  Notwithstanding  any  thing  herein-before  contained,   it  1*be  principal 
^all  be  lawful  for  any  one  of  his  majesty's  principal  secretaries  of  •«^«**"'««  of 
tate,  being  a  protestant,  by  a  licence  in  writing  signed  by  him,  to  ScencwTto*^™" 
rant  permission  to  any  Jesuit,  or  member  of  any  such  religious  Jesuits,  &c.  to 
rder,  community,  or  society  as  aforesaid,  to  come  into  the  United  come  into  the 
kingdom,  and  to  remain  therein  for  such  period  as  the  said  kingdom; 
ecretary  of  state  shall  think  proper,  not  exceeding  in  any  case 
^e  space  of  six  calendar  months;  and  it  shall  also  be  lawful  for  •"d  mayre?oke 
ny  of  his  majesty's  principal  secretaries  of  state  to  revoke  any  ****  ■■™** 
cence  so  granted  before  the  expiration  of  the  time  mentioned 
herein,  if  he  shall  so  think  fit ;  and  if  any  such  person  to  whom  such 
cence  shall  have  been  granted  shall  not  depart  from  the  United 
kingdom  within  twenty  days  after  the  expiration  of  the  time  men- 
loned  in  such  licence,  or  if  such  licence  shall  have  been  revoked, 
ben  within  twenty  days  after  notice  of  such  revocation  shall  have 
>^en  given  to  him,  every  person  so  offending  shall  be  deemed 
!uilty  of  a  misdemeanor,  and  being  thereof  lawfully  convicted, 
hall  be  sentenced  and  ordered  to  be  banished  from  the  United 
"kingdom  for  the  term  of  his  natural  life. 
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Accounts  of 
licences  to  be 
laid  before  par- 
liament. 
AdmlltiBg  per- 
sona as  mem- 
bers of  iwh 
religious  orders 
deemed  a  mis* 
demeaaor^ 


IPoperg* 


[Criminal 


Any  person  s» 
admitted  a 
member  of  a 
religious  order 
to  £  banished., 


The  party  of- 
fending may 
be  banished  by 
his  majesty ; 


and  if  at  large 
after  three 
months,  may 
be  transported 
for  life. 


Not  to  extend 
to  female 
societies. 


I  32.  There  shall  annually  be  laid  before  both  hooses  of  parlia- 
ment an  account  of  all  such  licences  as  shall  have  been  granted 
for  the  purpose  herein-before  mentioned  within  the  twelve  mooths 
then  next  preceding. 

§  S8.  In  case  any  Jesuit,  or  member  of  any  such  ret^ioos  order, 
communityy  or  society  as  aforesaid,  shall,  after  the  commence- 
ment of  this  act,  within  any  part  of  the  United  Kingdom*  admit 
any  person  to  become  a  regular  ecclesiastic,  or  brother,  or 
member  of  any  such  religious  order,  community,  or  society,  or  be 
aiding  or  consenting  thereto,  or  shall  administer  or  cause  to  be 
administered,  or  be  aiding  or  assisting  in  the  administering  or 
taking  any  oath,  vow,  or  engagement  purporting  or  iotendiogto 
bind  the  person  taking  the  same  to  the  rules,  ordinances^  or  cer^ 
monies  of  such  religious  order,  community,  or  society,  efery 
person  offending  in  the  premises  in  England  or  Ireland  shall  be 
deemed  guilty  of  a  misdemeanor,  and  in  Scotland  shall  be  punished 
by  fine  and  imprisonment. 

§  S4^  In  case  any  person  shall,  after  the  commencement  of  tbts 
act,  within  any  part  of  this  United  Kingdom,  be  admitted  or 
become  a  Jesuit,  or  brother  or  member  of  any  other  such  rehgioa 
order,  community,  or  society  as  aforesaid,  such  person  shall  be 
deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and  being 
thereof  lawfully  convicted  shall  be  sentenced  and  ordered  to  be 
banished  fVom  the  United  Kingdom  for  the  term  of  his  natural 
life. 

§  35.  In  case  any  person  sentenced  and  ordered  to  be  baniifeed 
under  the  provisions  of  this  act  shall  not  depart  from  the  Caited 
Kingdom  within  thirty  days  afker  the  pronouncing  of  such  sentence 
and  order,  it  shall  be  lawful  for  his  majesty  to  cause  such  per»«i 
to  be  conveyed  to  such  place  out  of  the  United  Kingdom  u  his 
majesty,  by  the  advice  of  his  privy  council^  shall  direct. 

§  86.  If  any  offender,  who  shall  be  so  sentenced  and  ordered  to 
be  banished  in  manner  aforesaid,  shall,  after  the  end  of  three 
calendar  months  from  the  time  such  sentence  and  order  hatb  been 
pronounced,  be  at  large  within  any  part  of  the  United  Kingdoim 
without  some  lawful  cause,  every  such  offender  being  so  at  lar^t 
as  aforesaid,  on  being  thereof  lawfully  convicted,  shall  be  cnu- 
ported  to  such  place  as  shall  be  appointed  by  his  majesty,  for  the 
term  of  his  natural  life. 

§  37.  Nothing  herein  contained  shall  extend  or  be  constraed  to 
extend  in  any  manner  to  afiect  any  religious  order,  comouoity,  or 
establishment  consisting  of  fbmales  bound  by  religious  or  mooasDc 


vows. 
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DSettcr0  ttlatitn  to  tf/t  |ao0t«S)ffice  lip  ^rfiamti  and 

9  Ann.  c.  10.  —  5  G.  S.  c.  25.— -TG.  3.  c.  50.  —  42  G. 3.  c.  81.— 

52  G.  3.  c.  143 —  5  G.  4.  c.  20.] 

^Y  Stat  5  G.  3.  c.  25.  §  20.  if  any  postboy  shall  quit  the  mail  before  S  G.  3.  c.  25. 

hU  arrival  at  tlie  next  stage ;  or  shall  suffer  any  other  per-  1*<»*-I»y  loiier* 
30  (except  the  person  emploved  to  guard  the  mail)  to  ride  on  the  j.^'J?'^  **** 
one  or  carriage  ;  or  shall  loiter  on  the  road  so  as  to  retard  the  ^^'^'^    ^' 
rrival  of  the  mail ;  or  shall  not,  in  all  possible  cases,  convey  the 
tail  afler  the  rate  of  six  miles  an  hour  at  least ;  he  shall,  on  con- 
Iction  by  confession  or  oath  of  one  witness,  before  one  justice,  be 
.'nt  to  the  house  of  correction,  to  be  there  kept  to  hard  labour, 
ot  exceeding  one  month,  nor  less  than  fourteen  days. 

And  by  j  21.,  if  any  post-boy  shall  by  himself*  or  in  combin-  Unlawfully 
tion  with  others,  unlawfully  collect  any  letters,  or  convey  or  cause  collecting  let- 
lem  to  be  unlawfully  conveyed,  he  snail,  on  conviction  by  con-  Jf^  **■■  """**7- 
wioD  or  oath  of  one  witness  before  one  justice,  forfeit  for  every  ^^"'°^*^*"* 
!tter  or  packet  so  collected,  conveyed,  or  delivered,  lOx.  to  the 
ifonner :  if  not  forthwith  paid  on  conviction,  to  be  committed  to 
le  house  of  correction  to  hard  labour,  not  exceeding  two  months 
or  less  than  one. 

)  19.  If  any  person  appointed,  authorised,  and  entrusted  to  take  Embessliog 
I  letters  or  packets  and  receive  the  postage  thereof,  shall  em-  money  for  leu 
ezzle  or  apply  to  his  own  use  any  money  received  by  him  with  ••"?<»*  p«>d, 
uch  letters,  &c.  for  the  postage  thereof;  or  shall  burn  or  other-  Sle IStlT^*^. 
ise  destroy  any  letter  or  packet  by  him  so  taken  in  or  received ;  dancing  nites of 
rwho,  by  virtue  of  his  office,  shall  advance  the  rates  upon  letters  postage,  &c. 
r  packets  sent  by  the  post,  and  not  duly  account  for  the  money 
sceifed  by  him  for  such  advanced  postage ;  he  shall  be  deemed 
u'ity  of  felony. 

And  by  stat.  7  G.  3.  c.  50.  §  3.,  if  any  person  employed  in  any  7  G.  s.  c  50. 
usiness  of  the  post-office,  who  shall  take  any  letter  or  packet  to  Destroying  let- 
e  forwarded  by  the  post,  and  receive  any  money  therewith  for  *^"»  *?•  ^ 
le  postage,  shall  burn  or  destroy  any  such  letter  or  uacket,    or  ^*",Jii"J<J^ 
tiall  advance  the  rate  of  postage  upon  any  letter  or  packet  sent  by  ^y  account- 
)e  post,  and  not  duly  account  for  the  money  by  him  received  for  ing,  felony. 
iich  advanced  postage,  he  shall  be  deemed  guilty  of  felony. 

By  j  1.  (which  re-enacts  more  at  large  the  provisions  of  stat.  Secreting,  em- 

G.S.  C.25.  §  17.),  it  is  enacted,  that  if  any  deputy,  clerk,  agent,  dealing,  or  de- 
.^tter-carrier,  post-boy,  or  rider,  or  any  other  officer  or  person  ^^^„^*^^ 
'haUoever,  employed  in  receiving,^ stamping,  sorting,  charging,  tain  secunt^M " 
^''7*ng»  conveying,  or  delivering  letters  or  packets,  or  in  any  or  instruments 
ther  business  relatmg  to  the  post-office,  shall  secrete,  embezzle,  by  one  employ, 
r  destroy  any  letter,  packet,  bag,  or  mail  of  letters  which  such  ^^f  J«  po»*- 
erson  might  be  entrusted  with,  or  which  shall  have  come  to  his  ^it^yj  ^|°J^ 
wd  or  possession,   containing  any  bank  note,  bank  post  bill,  ^*  ^"  ce'gy- 
'ill  of  exchange,  exchequer  bill,  South  Sea  or  East  India  bond, 
ividend  warrant  of  the  bank.  South  Seat  East  Indian  or  any  other 
ompany,  society,  or  corporation,  navy,  or  victualling,  or  transport 
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bill,  ordnance  debenture,  seiunan's  ticket,  state-lottery  ticket  or 

certificate,  bank  receipt  for  payment  on  any  loan,  note  of  assigD- 

ment  of  stock  in  the  fgnds,  letter  of  attorney  for  reoeiviog  anoo- 

ities  or  dividends,  or  for  selling  stock  in  the  funds,  or  beionpng  to 

any  company,  society,  or  corporation,  Americam  proTindal  blU 

of  credit,  goldsmiths'  or  banker*8  letter  of  credit,   or  note  for  or 

relating  to  the  payment  of  money ;  or  other  bond  or  wamot, 

ukiair^eume  draught,  bill,  or  promissory  note  whatsoever  for  the  payment  of 

out  ol  any         money  ;  or  shall  steal  or  take  the  same  out  of  any  letter  or  packet 

letter  or  packet,  that  shall  come  to  his  hands  or  possession,  such  offender  shall  be 

felony  without    guilty  of  felony  without  benefit  of  clergy. 

^*^EJ'  Shato  was  indicted  on  stat.  7  G.  S.  c«  50.  There  were  four  coonti 

Prisoner  in-        in  the  indictment :  1st,  That  being  a  clerk  employed  in  sorting  aod 

dieted  as  charging  letters  in  the  post-office,  the  prisoner  feloniously  secreted, 

chvffer  ^^beinff  cinbezzled,  and  destroyed  a  letter  containing  a  bank  note  for  2Qu; 

■orteronly.         ^dly.  That  being  a  person  employed  in  the  business  relatia^to 

the  general  post-office,  he  secreted.  &c» ;  Sdly,  That  being  a  6ai 

employed  in  sorting  and  charging  letters  in  the  post-office,  he  fdo- 

niously  stole  and  took  out  of  a  letter  a  bank  note  for  20^ ;  4thlj» 

That  being  a  person  employed  in  the  business  relating  to  die  g^ 

neral  post-office,  he  feloniously  stole,  &c.    It  appeared  in  erideooe 

that  the  prisoner  was  only  a  sorter^  and  not  a  charger  of  letters; 

whereupon  the  recorder,  who  tried  him,  directed  the  jury  (the 

proof  ol  the  fi^tct  being  very  plain)  to  convict  him,  which  tb^  ^ 

As  «  employed  on  the  second  and  fourtli  counts  only.    It  was  then  moved  io 

in  business  re-    arrest  of  judgment  that,  as  he  had  been  acquitted  on  the  couoti 

lating  to  the       which  charged  him  as  a  sorter  and  charger,  and  did  not  appesr 

post  office.'*       ^Q  y^^  ^  person  employed  b^  the  post-office  in  any  other  business 

but  that  of  sortings  which  is  one  of  the  employments  particolarij 

specified  in  stat.  7  G.  3.,  which  says,  that  '*  if  any  person  emplojcii 

in  receiving,  sorting,  charging,  &c.,  or  in  any  other  business  relatifig 

to  the  post-office,  shall,  &c,  he  could  not  be  convicted  oo  tbe 

third  and  fourth  counts.      This,  being  adjourned  to  Serjeaidt- 

inuy  was  argued  before  eleven  of  the  judges  (abs.  Blacksi^tc  J.) 

who  unanimously  agreed  tliat  judgment  should  be  arrested,  bat 

inclined  to  think,  that  the  jury  might  have  convicted  the  prisana 

on  the  first  and  third  counts,  by  a  special  finding  that  he  wn 

a  sorter  only.      Shato* s  case,  O.  JB.  May,  1771,  Blac  Rep^l^ 

2  East,  P.  C.  580.    See  R.  v.  EUins,  C.C.R.ISS.    See pwi. 

Post  bill  or  Benjamin  Willoughby  was  indicted  on  stat.  7  G.  3.  c.  501,  for  that 

bUlofeiche-      he,  being  a  clerk  employed  in  the  post-office  at  J^iraua^A^B*  a 

quer  described'   stamping  and  charging  letters,  stole  and  took  out  of  a  letter  tber? 

as  warrant  for     ^  certain   warrant  for  the  payment  of  money  [setting  it  fortiu 

moD^"no  ^y  which  it  appeared  to  be  a  Birmingham  post  bill,  or  bill  ^ 

variance.  exchange  payable  in  London}.    The  fact  of  stealing  haviog  bees 

proved,  it  was  objected  that  this  was  not  *'  a  warrant  for  the  pvr- 
ment  of  money'*  within  the  meaning  of  the  act,  but  a  post  bill 
or  bill  of  exchange.  The  prisoner  was  found  guilty,  but  judgmest 
was  respited  to  take  the  opinion  of  the  judges.  Tboo^  at  te 
there  was  a  difference  of  opinion  among  the  judges,  at  leo^ 
they  all  agreed  that  it  was  properly  stated  in  the  iodictoeot ;  £v 
though  it  was  a  bill  of  exchange,  it  was  also  a  warrant  for  the 
payment  of  money ;  it  was  a  voucher  to  the  bankers  or  dravers,  rf 
genuine,  for  the  payment,  and  it  might  also  have  been  laid  to  be 
a  drafl.     And  they  said  it  could  not  be  distinguished  from  the 
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ase  of  R,y,  Skepherdy  Mich.  1781,  where  in  forgery  the  indict- 
went  was  in  the  same  form,  and  hoi  den  good.  Willoughbys  case, 
Vamick  Lent  Ass.  1783,  2  East's  P.  C.  581. 

Where  the  prisoner  was  indicted,  as  a  servant  of  the  post  office.   Clerk,  Ac. 
or  embezzling  a  letter,  it  was  objected,  that  not  having  taken  the  ^  po«t-offic« 
ath  required  by  9  ^«Ji.c.  10.  ^L,  he  could  not  be  considered  ^^^ll^J^  ^ 
s  a  legal  servant  of  the  post-office ;  but  the  objection,  on  being  immaterialT   ' 
eferred  to  the  judges,  was  overruled.     R,  v.  C/ay,  E.  T.  1784, 
\ East's  B.C.  tf.  16.  §21,  p. 580.  2Russ.2S0. 

Stealing  money  out  of  letters  is  not  within  these  acts.  Timothy  Money  in  a 
^Icutty  who  was  a  sorter  of  letters,  &c.  stole  two  letters,  each  con-  **""*• 
aining  Ss.  3d.  in  gold  coin ;  and  being  indicted  on  these  statutes, 
nil  the  fact  being  proved,  it  was  objected,  that  as  the  letters  con- 
ained  money,  and  not  any  security  relating  to  the  payment  of 
aoney  mentioned  in  the  acts,  the  case  did  not  fall  within  them ; 
nd  the  court  being  of  that  opinion,  he  was  acquitted  on  that  in- 
lictment ;  but  was  again  indicted  and  convicted  of  grand  larceny 
or  stealing  the  money,  and  was  transported.  Skutt*s  case,  O.  B. 
77^  2East*s  P.asSi. 

In  Afoore^s  case,  2  East's  P.  C.  581. «  it  was  holden  upon  a  con-  Partsofanotcb 
crence  by  all  the  judges  (except  Duller  J.,  who  was  absent,  and 
loubted),  that  a  letter  carrier^secreting  half  a  bank-note  in  one 
etter  on  one  day,  and  the  other  half  in  another  letter  on  another 
lav,  is  a  secreting  within  stat.  7  G.  3.  c.50. 

Since  this  decision  another  act  has  passed,  42  G.  3.  c.  81.,  which  ^2  G.  s.  c.  81. 
.J  1.)  after  reciting  stat.  7  G.  3.  c.  50.  §  1.,  and  the  expediency  of  ^J*[offi*e'cm- 
xtending  its  provisions  so  as  to  protect  the  conveyance  by  the  beMHng,*&c." 
)o$t  of  all  and  every  part  or  parts  of  such  securities  or  instru-  any  part  of 
nents,  enacts,  that  if  any  deputy,  clerk»  agent,  &c.  &c.  (as  in  stat.  security,  &c. 

G.  3.  c.50.  §1.  fln^^),'in  the  post-office  shall  secrete,  embezzle,  felony  without 
>r  destroy  any  letter  or  packet,  bag,  or  mail  of  letters  with  which  *^^®'"Ky* 
)e  is  entrusted,  or  which  may  come  into  his  possession,  containing 
iny  part  or  parts  of  any  such  security  or  instrument  as  in  the  said 
ict  are  mentioned,  or  shall  steal  or  take  out  of  any  letter  or  packet 
iiat  shall  come  to  his  possession  any  part  or  parts  of  any  such 
security  or  instrument,  every  such  offender  shall  be  guilty  of  felony 
without  beneGt  of  clergy. 

And  by  §  2.,  if  any  person  whatsoever,  whether  employed  in  any  Persons  pro- 
3usiness  relating  to  the  post-office  or  not,  shall  counsel,  command,  curing,  &c.  to 
^ire,  persuade,  procure,  aid,  or  abet  any  such  deputy^  &c.  or  other  comnnit  of- 
^fficer  employed,  Sec.  in  the  post-office  to  commit  any  offence  in  the  ^^j^l  **'^"2t' 
^aid  recited  act  or  in  this  act  before  mentioned ;   or  shall  with  a  ;„-  ^^^y^  secu-' 
fraudulent  intention  buy  or  receive  the  whole  or  any  part  of  such  rities  or  parts 
'ocurity,  &c.  which  he  shall  know  to  have  been  contained  in  any  thereof,  guUty 
''Uch  letter,  &c.  so  by  any  such  deputy,  &c.  secreted  or  embezzled,  ^  felony  with- 
er stolen  or  taken  out  of  any  letter,  &c.  that  shall  come  to  his  pos-  ®"'  ^'*'^  • 
session,  or  which  he  at  the  time  of  buying  or  receiving  shall  know 
to  have  been  contained  in  and  stolen  or  unlawfully  taken  out  of 
3"y  letter,  &c.  stolen  and  taken  by  any  person  whatsoever  from  or 
out  of  any  mail,  bag,  &c.,  or  from  or  out  of  any  post-office,  or  house 
or  place  for  the  receipt  or  delivery  of  letters,  &c. ;  each  and  every 
person  so  offending  shall  be  deemed  guilty  of  felony  without  benent 
of  clergy ;  and  may  be  tried  and  convicted  as  well  before  as  after  J^i"J*?  ^ 
^he  trial  or  conviction  of  the  principal  felon,  and  whether  the  ^^^  the^priiw 
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principal  felon  shall  have  becD  apprehended  or«hallbe«iitafak 
to  juslice  or  doU 

By  Btat.7  G,  3.  c.  50.  §  2.,  if  any  person  or  persons ihiH  rob u^ 
mail  or  mails,  in  which  letters  are  sent  or  conveyed  bj  tiie  put, 
of  any  letter  or  letters,  packet  or  packets,  bag»  or  msil  of  letlen; 
or  shall  steal  and  take  from  or  out  of  any  such  mail  sr  maili,  or 
from  or  out  of  any  bag  or  bags  of  iett^s  aent  or  coifveyed  by  ik 
post,  or  from  or  out  of  any  post-ofiice  or  boose  or  place  for  tht 
receipt  or  delivery  of  letters  or  packets  sent  or  to  be  test  hj  ik 
post,  any  letter  or  letters,  packet  or  packets;  altboo^ sacb nb- 
Bery,  stealing,  or  taking  shall  not  appear  or  be  proved  to  be  s  tabf 
from  the  person,  or  upon  the  king  s  highway,  or  to  be  a  rottcrj 
committed  in  any  dwelling-house  or  any  coach-office^  ttsUe^  bsEB) 
<or  any  outhouse  belonging  to  a  dwellmg-house ;  and  aitiioigii  it 
should  not  appear  that  any  person  or  persons  were  pot  lafctf  by 
auch  robbery,  stealing,  or  taking ;  yet  such  ofiender  or  ftaka 
being  thoreof  convicted  as  aforesaid,  shall  be  deeosed  goiy  of 
felony,  without  benefit  of  clergy. 

This  section  does  not  exteiid  to  the  servants  of  the  psit-oioe; 
and  therefore  a  conviction  of  one  of  them  for  stealing  oat  of  the 
post-office  a  letter  sent  to  be  delivered  by  the  post,  was  hoUcit» 
be  wrong.  The  opinion  of  the  judges  in  this  case  was  fooaded  « 
a  comparison  f>f  the  second  section  of  the  act  with  the  fint  aid 
third  sections,  which  were  expressly  intended  to  guaid  sgiiait  thi 
misconduct  of  the  servants  of  the  post-office.  Fsslry*'  ess, 
O.  B.  1801,  C.C.R.  31.  1  Eaa'i  P.  C.  Add.  xviL  Sei  d^ 
BrcmrCt  ease^  poW,  p.  694s 

Noah  PearcBt  intending  to  steal  the  mail  bags,  went  out  aigbt 
about  the  usual  time  to  tl^  post-office  at  Hi^  Wjcomk^uiV*' 
tending  to  be  the  mail-guard,  obtained  from  the  pefson  itth 
office  Uie  bags  of  letters,  which  were  let  down  to  hhn  froD  ^  ^ 
the  window  of  the  post-<^ce  by  a|string,  froas  whence  be  tod 
tiiem,  and  ^immediately  went  away.  Being  indicted  oa  ibii  asti 
and  found  guilty,  all  the  judges  were  of  opiniois  in  Uivf  tcra 
following,  that  the  conviction  was  proper  on  a  count  in  tbenditf' 
ment  for  stealing  the  letters  out  of  the  post-office.  His  srtifice  ii 
obtaining  the  delivery  of  them  in  the  bag  out  of  the  home  w9tk 
same  as  if  he  had  actually  taken  them  out  himadf.  Noak  Aflir'< 
oue,  Buckingham  Sum.  As*.  1794i»  2EaM"s  P.  (X  609^ 

The  prisoner  was  indicted  for  secreting  a  letter  coolsiaii|> 
note,  and  the  jury  found  that,  being  a  servant  of  the  psst-ofice>bi 
secreted  the  fetter  without  opening  it,  and  without  kaowisi^ 
a  note  was  in  it,  in  order  to  defraud  the  king  of  the  posta^sl>^ 
had  been  paid.  The  determination  of  the  judges  wai  ootntfr 
known,  but  it  is  said  the  prisoner  continued  in  gaol.  0«&17^ 
ii.y.  Sloper,  2  Ead's  P.  C.  c.i6.  §2&.  p. 583.  SAMt.2S5.aM 
n,  (y)  ib. 

A  letter  carrier  taking  letters  out  of  the  office^  inteadiogtsv' 
liver  them  to  the  owners^  but  to  embesale  the  posti^  cassothe 
indicted  for  stealing  such  letters  under  this  act*  Jamu  B^ 
i^as  indicted  on  the  second  aection  of  this  act;  Ist,  Ibr  M^ 
out  of  the  Londmt  bag,  sent  by  the  genenalpoat-offioefroa  X^>"^ 
to  MancheHery  divem  lettera  speci&d;  2dhf»  Sdly,  9aA,¥i^>^ 
stealing  the  like  letters  out  ot  the  post-office  in  MMmkntny  ^ 
out  of  a  certain  house  for  the  receipt  and  delivery  sf  I*^ 
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ml  bjr  the  post,  and  out  of  a  certain  place  for  the  tame.  It 
ipearod  to  be  the  daty  of  the  clerks  in  the  office  to  count  the 
iters  and  deliver  them  out  to  the  letter-carriers,  of  whom  the 
risoner  was  one.  He  contrived  to  obtain  possession  of  some  of 
le  letters  before  they  were  so  counted  out  to  him»  and  was  de- 
cted  with  them  in  his  pocket  in  the  letter-carriers'  room,  which 
under  the  same  roof  as  the  office,  separated  from  it  only  by 
me  steps*  For  some  time  previous  there  bad  been  a  great  de* 
nency  m  the  receipt  of  the  postage,  though  there  was  no  com- 
aiat  of  the  miscarriage  of  any  letters ;  and  from  circumstances 
appeared,  and  so  the  jury  found  when  they  convicted  the  pri* 
met,  that  be  intended  to  have  delivered  the  letters,  and  only  to 
tve  embesaled  the  postage.  But  in  the  Mick,  term  following 
1  tbe  judges  (ois.  Hoikam  B.)  agreed  that  this  was  not  a  stealing 
ithin  the  act.  Homatt's  cate^  Lawatier  Sum*  Ass.  1795,  eor^ 
oolte  J.,  S  Ea$fs  P.  C.  60i. 

Prisoner  was  indicted,  under  52  G.  3.  e^l4S*  (2.,  as  a  person  Penon  em- 
oplojed  by  the  post-office,  for  secreting  a  letter  containing  a  bill  ployed  bj  poit- 
'excfaange.    The  fact  was  proved  against  him,  but  the  jury  found  ^^<^  secreting 
at  be  had  done  it  for  the  purpose  of  appropriating  the  postage.  ^Vui^^*' 
n  ca.  res.  the  judges  held  that,  as  the  prisoner  diet  not  intend  to  po£ge/ 
nbeszle  the  bill,  or  to  prevent  the  person  to  whom  the  letter  was 
Idressed  from  receiving  it,  the  case  was  not  within  the  spirit  of 
e  act,  and  a  pardon  was  recommended.  H.  T.  18^6,  R.Y.Sharpef 
R.SfM.  1^. 

Pk-tsoner  was  indicted  on  2  W>  4.  c.^4.  (a)  as  a  person  employed  Letter  carrier, 
the  public  service,  and  as  such  being  guilty  of  embeEalement.  evidence  of  em- 
appeared  that  he  was  a  letter-carrier,  and  had  chvged  irebk  benlemenu 
Mtage  for  a  letter  which  waa  in  fiuct  9^  double  one :  the  letter  was 
rected  to  a  Mr.  C,  but  it  was  Mrs.  C.  who  had  paid  the  post- 
;e,  and  to  whom  a  return  of  the  excess  was  refused.    The  court 
fild  this  to  be  sufficient  proof  of  the  embeaslement ;  and  further,  Not  neceaasiy 
lat  as  prisoner  had  been  acting  as  a  letter-carrier,  he  was  within  to  prove  his 
te  statute,  and  that  there  was  no  necessity  for  proving  his  appoint-  appointment, 
enu    O.  B.  Sess.  Dec.  I8SS,  R.  v.  Borrett,  SC.^P.l^. 
Where  the  prisoner  was  indicted,  an  7  G.3.  c«  50.  §  1.,  as  a  Purloining 
>Ttcr  of  letters,  for  secreting  a  letter  containifut  a  draft  Jorpay-  «l»ft  »»*  duly 
i^ff^  of  money,  being  in  force  at  the  time,  and  the  money  secured  "tamped, 
tereby  beioff  unsatisfied,  it  appeared  that  the  draft,  not  being 
Illy  stamped,  was  totally  unavailable.  AAer  argument,  the  judges 
eld  that  toe  draft  was  of  no  value,  and  therefore  not  a  bill  or  draft 
ithin  the  statute.  M.  T.  1800,  R.  y.PooUy,  C.  C.  R.  12.  SB.  Sf  P. 
il.  ^Rmss.9»\. 

But  where  the  same  prisoner  was  afterwards  tried  on  $  2.  of  the  Unitampctf 
une  statute,  for  stealing  a  letter  out  of  the  post-office,  it  was  ruled  ^^  ^^T 
I  the  court,  that  an  unstamped  draft  which  was  contained  in  it  Z^~^l^^ 
light  be  received  in  evidence  for  the  collateral  purpose  of  shew-  P'^P'^' 
(g  that  the  prisoner  stole  the  letter,  thoueh  not  for  the  purpose  of 
.'covering  the  money  due  on  it«  R.  v.  Po3ey  (2d  ca.),  C.  C.R.SU 
RUSS.9S9. 

In  an  indictment  on  7  G.  S.  against  prisoner,  emploved  as  Description  of 
os^'bovand  rider ^  for  stealinffa  letter  containing  several  bills,  it  ■j^»antof  port- 
'as  held  by  the  judges,  1st,  That  a  post-boy  on  horseback  was  a  ^^^ 


■»«***i 


(«)  ^Sm  ms^  tit.  ilsrcciin  h  VIII.  p.  4SL 
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Proof  of  one 
only  of  several 
notes  alleged  to 
be  stolen. 
No  need  to 
shew  their  exe- 
cution. 

Stealing  coun> 
vtry  bank  notes 
paid,  but  re- 
issuable. 

£yldence. 

Post-oflSce 
marks. 

Secreted  letter 
found  on  pri- 
soner. 


Trial,  where. 
On  an  indict- 
ment for  rob- 
bing the  mail, 
the  robbery 
must  be  proved 
to  have  been 
committed  in 
the  couBty  laid 
in  the  indict- 
ment.    But 
now  see  suts. 
42  G.  S.  C.81. 
§  3.  tn/rd,  and 
59  G.  S  c.  96. 
and  7  G.  4. 
c.  64.  .513. 


4S  G.  S.  c.  81. 
Offences 
against  7  G.  3. 
€.  50.  may  be 
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rider ;  2illy,  That  it  was  sufficient  if  the  letter  was  shevn  to  con- 
tain any  one  of  the  bills,  &c.;  and  Sdly,  That  it  was  notDecessarr, 
as  against  a  wrongdoer,  to  prove  the  execution  of  the  securities. 
R.  V.  Ellins,  C.  C.  R.  188.  2  Russ.  *233. 

Where  a  servant  of  the  post-office  secreted  a  letter  coauinir: 
the  paid  notes  of  a  country  bank,  which  were  remitted  for  tk 
purpose  of  being  re-issued,  it  was  held  to  fall  within  7  G,$>  c.j(l 
R.  V.  Ranson,  C.  C.  R.  232. 

Semb.  that  the  post-office  marks  are  sufficient  evidence  of  Uk 
letter  having  been  in  the  post-office  as  thereby  is  indicated :  but 
the  mark  of  a  sum  being  paid,  which  was  double  postage,  is  not 
sufficient  to  prove  that  the  letter  contained  an  inclosure.  IV 
letter,  being  found  on  the  prisoner,  was  allowed  to  be  read  i^  et> 
dence,  but  not  as  proof  of  the  facts  stated  therein.  On  trui  of 
prisoner  for  secreting  a  letter  containing  a  bill,  it  appeared  that  ilrf 
letter  and  the  bill  were  found  on  the  prisoner;  and  it  was  narked 
that  a  sum  had  been  paid,  which  amounted  to  double  postage: but 
the  clerk  who  had  paid  it,  and  put  the  letter  into  the  post,  ns 
not  called,  and  the  prosecutor  was  dead.  The  judges  held  the  con- 
viction wrong,  on  the  ground  that  there  was  not  sufficteot  proof 
of  a  double  letter  having  been  put  into  the  post.  R*  v.  Pinfri 
C.  C.  R.  264f. 

Where  prisoner  was  charged  with  secreting  a  letter  cootimif^; 
bills  **  to  be  delivered  to  persons  using  the  name  and  finn  0: 
Messrs.  B.  N.  and  //.,"  held  no  variance,  though  the  parties  tbecs- 
selves  signed  their  names  in  matters  of  business  without  the  Mefr: 
So,  it  was  held  sufficient  to  say  the  bill^  were  subscribed  hj  A -^^B^ 
without  averring  they  were  made  or  drawn  by  them.  H.  T.  ISOl. 
R.  V.  Davoson,  2  East's  P.  C.  c.  16.  §  39.  p.  605.  2  Rus$.25^ 

Thomas  Thomas  was  indicted  on  stats.  5  G.  3.^.  25.  ^IS^^ 
7  Cr.  3.  c.  50.  §  2.,  first,  for  robbing  the  mail  in  which  letters  vtft 
sent  by  the  general  post  from  Bristol  to  London  of  one  letter,  &c,- 
and  secondly,  for  stealing  and  taking  from  out  of  a  certtio  bu^ 
letters,  called  the  Bristol  bag,  for  London,  &c>  one  letter,  it- 
Both  these  offences  were  charged  to  have  been  committed  r- 
Middlesex,  and  the  trial  was  had  at  the  Old  Bailey.  The  pii^^ 
went  on  the  outside  of  the  mail  from  Bristol  to  Ltmdou ;  p^ 
of  the  way  on  the  coach-box,  and  part  (through  the  couotia  ^• 
WUts  and  Berks)  on  the  guard's  seat.  There  was  no  doubt  oftiv 
fact  of  the  prisoner's  having  taken  the  letters  in  questioo  ottt  c 
the  mail  during  some  part  of  the  journey,  and  most  prohaUT'-'. 
he  was  in  the  guard's  seat.  In  answer  to  the  objectioa  on  bf^ 
of  the  prisoner,  that  there  was  no  evidence  to  prove  the  tfocs. 
in  Middlesex^  it  was  answered  that  the  offence  was  Dotcomp^^ 
until  the  prisoner  had  quitted  the  coach,  which  was  in  Midd(iti> 
or  at  any  rate,  that,  having  possession  of  the  letters  there,  it*'^ 
a  new  taking  and  oflence  in  that  county*  The  jury  foiuvl^ 
prisoner  guilty,  adding  that  the  letters  were  not  taken  out  ot  'j^ 
bag  in  Middlesex,  but  in  one  of  the  other  counties.  Upon  « ^^' 
ence  to  the  judges  in  Hilary  term  1795,  they  held  tbc  cotv^ 
tion  wrong,  the  offisnce  not  liaving  been  proved  where  it  wis  tt-* 
Thomas  s  case,  O.  B.  Dec.  1794,  2  East's  P.  C.  605. 

But  now  this  difficulty  is  removed  by  Uat.42G.S.c.Sl^^ 
which,  after  reciting  stat.  7G.8.  c.50.  §1.,  enacts,  ttat  ti^ 
offences  therein  mentioned  may  be  laid  and  tried  (if  comoutte^'^ 


Law.]  P06t^SI>f&CC  (Ofences.)  693 

England)^  either  in  the  coanty  where  the  olTence  is  committed,  or  49  G.  9.  c.  sir 
wherein  the  offender  is  apprehended;  if  in- Scotland^  either  in  the     ^ 
justiciary  court  of  Edinburgh,  or  in  the  court  of  the  circuit  within  t"«d  where 
which  the  felony  is  committed,  or  the  offender  apprehended.  prelwnd«d.  "*^ 

By  Stat.  52  G.  8.  c.  143.  §  2.,  if  any  deputy,  clerk,  agent,  letter-   -^  g  «      140 
carrier,  post-boy,  or  rider,  or  any  other  officer  or  person  what-   off«nc«»of  per- 
soever  employed  by  or  under  the  post-office  of  G.  B*  in  receiving,  ^ng  employed 
stamping,  sorting,  charging,   carrying,  conveying,  or  delivering  by  the  pott- 
letters  or  packet«,  or  in  any  other  business  relating  to  the  said  office,  haw  to- 
office,  shall,  after  the  passing  of  this  act,  secrete,  embezzle,  or  **•  punished, 
destroy  any  letter  or  packet,  or  bag  or  mail  of  letters  with  which 
be  or  she  shall   have  been  entrusted  in   consequence   of  such 
employment,  or  which  shall  in  any  other  manner  have  come  to 
his  or  her  hands  or  possession,  whilst  so  employed,  containing 
the  whole  or  any  part  or  parts  of  any  bank  note,  bank  post  bill, 
bill  of  exchange,  exchequer  bill,  South  Sea  or  East  India  bond,* 
dividend  warrant,  either  of  the  Bank,  South  Sea^  East  India,  or 
any  other  company,  society,  or  corporation,  navy  or  victualling 
or  transport    bill,   ordnance  debenture,    seaman's   ticket,    state 
k>ttery  ticket   or  certificate,  bank  receipt  for   payment  on  any 
loan,  note  of  assignment  of  stock  in  the  funds,  letter  of  attorney 
for  receiving   annuities  or  dividends,  or  for  selling  stock  in  the 
funds,   or  belonging  to   any  company,  society,   or  corporation^ 
American  provincial  bill  of  credit,  goldsmith's  or  banker  s  letter 
of  credit,  or  note  for  or  relating  to  the  payment  of  money,  or 
other  bond  or  warrant,  draught,  bill,  or  promissory  note  what- 
soever for   the  payment   of  money  ;    or  shall   steal   and    take 
out  of  any  letter  or  packet  with  which  he  or  she  shall  have  been 
so  entrusted,  or  which  shall  have  so  come  to  his  or  her  hands  or 
possession,  the  whole  or  any  part  or  parts  of  any  sudi  bank  note^ 
bank  post  bill,  bill  of  exchange,  exchequer  bill,  South  Sea  or 
East  India  bond,  dividend  warrant,  either  of  the  Bank,  South 
Seat  East  India,  or  any  other  company,  society,  or  corporatioUt 
navy  or  victualling  or  transport  bill,  ordnance  debenture,  sea- 
man's ticket,  state  lottery  ticket  or  certificate,  bank  receipt  for 
payment  of  any  loan,  note  of  assignment  of  stock  in  the  funds, 
letter  of  attorney  for  receiving  annuities  or  dividends,   or  for 
selling  stock  in  the  funds,  or  belonging  to  any  company,  society^ 
or  corporatioB,  American  provincial  bill   of  credit,   goldsmith's 
or  banker's  letter  of  credit  or  note  for  or  relating  to  the  pay- 
ment of  money,   or  other   bond   or  warrant,   draught,   bill,  or 
promissory  note  whatsoever  for  the  payment  of  money  ;  every 
person  so  offending,  being  thereof  convicted,  shall  be  adjudged 
guilty  of  felony,  and  shall  suffer  death  as  a  felon,  without  benefit   CapttBl. 
of  clergy. 

By  ^  3.,  if  any.  person  shall,  after  the  passing  of  this  act,  steal  Stealing  letters^ 
and  take  from  any  carriage,  or  from  the  possession  of  any  person  &c.  from  the 
employed  to  convey  letters  sent  by  the  post  of  G.  B.,  or  from  or  P^^ 
out  of  any  post-office  or  house  or  place  for  the  receipt  or  delivery 
of  letters  or  packets,  or  bags  or  mails  of  letters  sent  or  to  be  sent 
by  such  post,  any  letter  or  packet,  or  bag  or  mail  of  letters  sent 
or  to  be  sent  by  such  post,  or  shall  steal  and  take  any  letter  or 
packet  out  of  any  such  bag  or  mail,  every  person  so  offending, 
and  being  thereof  convicted,  shall  be  adjudged  guilty  of  felony, 
and  shall  si^er  death  as  a  felon,  without  benefit  of  clergy ;  and  Capital. 
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Place  of  tfinl.     nich  offenoes  shall  snd  may  be  inquired  of«  triedi 

either  id  the  county  where  the  offence  fhaU  be  committei,  tr 
where  the  party  Bhall  or  may  be  apprehended. 
Friioner  Thomas  Cosham  Bromn  was  tried  before  JhJlas  i.  and  IFooif  B. 

diargedas  •  at  Q.  B,  April  Sess*  1817>  on  an  mdictmenl charing, tbai he beof 
''^^  ^  '^"^  *  person  employed  by  and  under  the  post-office,  in  ceitHi  baiiacii 
w'^^empk^^  relating  to  the  said  office,  that  is  to  saj,  in  sorting  Icttm  wd 
to  deliver  them;  packets  brought  to  the  general  post-ofioe  in  Ltmdn  (to  wit),  ti 
varianct  fatal.      Saint  Mary  fVoolnothf  on  the  2lBt  February,  a  certain  letter  iba 

lately  before  sent  by  the  post  from  the  town  of  KtHgdm-nm- 

HuU  to  the  said  general  post-office,  direded  te  Sir  /Met  At^ 

and  containing  therein  one  bill  of  exchange  far  pvfment  of  193L, 

(and  several  other  bills  of  exchange  set  out  in  the  iodicteeDC^) 

came  to  his  hands  and  possession  while  he  was  so  enployal  a 

aforesaid.    And  that  he  being  such  person  emploTed,  ftlwiwiriy 

did  secrete  the  said  letter  containing  the  said  bills  of  eutefgev 

the  property  of  Robert  Copdand  Piase,  Robert  Hartium^  hao 

Kiere  fVatson,  Henry  PUue,  and  Thowuu  Bemdey  Lotk,  agtioa 

the  statute,  &c.     2d  count  charged  him  with  stealing  tlie  bib 

<out  of  a  letter.    Sd  and  4th  counts,  for  secretinff  a  padtet  c» 

taining  like  bills,  and  for  stealing  like  bills  thereeut  Dmr 

were  four  other  counts,  the  same  as  the  first  foar,  oalj  ittbiS 

the  bills  to  be  the  property  of  Sir  Charles  Price  baroaet,  Sir  f?* 

liam  Kay  baronet,   Chartes  Price,  and  Ismel  Tkomat  CAan. 

A  9th  count  charged  him  with  stealing  out  of  a  certain  poit-oicc 

in  London,  a  certain  other  letter  then  lately  sent  bj  die  p« 

from  the  town  of  Kingston-upon^HuU  to  London,  directed  far, 

and  to  be  delivered  to,  a  certain  person  at  London  (towit|,  k 

said  Sir  James  Shato,  and  one  other  letter,  against  the  iiatate,  it 

And  a  10th  count,  the  same  as  the  dth,  only  stating  it  tt  bei 

Conviction  may  packet  instead  of  a  letter.    Hie  substance  of  the  evideDoe  is  sf- 

take  place  port  of  the  1st  count  was,  that  the  prisoner  was  employed  iflie 

r'^^^a!  ^ou  h   P^^'Offi^®  ^  deliver  letters,  but  not  te  sort  them,  tbetm^ 

pri!»ner  wufn    p^oyments  being  distinct,  and  the  prisoner  having  assinediii^rt' 

semce  of  the      mg  the  letters  trom  which  the  letter  in  question  was  takesi  W 

post-office.  voluntary  and  gratuitous  on  his  part,  and  not  in  any  mtinff  c» 

nected  with  his  duty  or  employment.  And  on  tms  grovd  ^ 
prisoner  was  acquitted  on  the  first  count,  but  found  gwltj«ii^ 
9th.  It  was  objected  on  behalf  of  the  prisoner  that  tUtMG-i 
€•  l4rS*  i  S.  on  which  the  ninth  count  was  fiamsd,  ditf  >^ 
apply  to  persons  being  in  the  service  of  the  post-offee,  tM  ^ 
this  Poolers  case  (a),  1  East's  P.  C.  Add.rmi.  vasdtsd.  1^ 


abjection  was  over-ruled,  and  the  prisoner  found  guilty, 

went  was  respited,  and  the  point  submitted  for  Uie 

of  the  judges,  who,  on  conference,  determined  that  the 

was  right.  Rex  v.  Bromn,  O.  B.  April,  1817,  2  JUus.  837.  C^^ 

32.  n.  (a). 

The  hone  mafl        Jlex  y.  Robinson,  Carlisle  Spring  Au.  1819,  4»f.  iWj- 

b**th^*'"*l         2  StarL  N.  P.  4^.    The  prisoner  was  indicted  for  Hetiingft* 

rider^^Jft^  he      ^^^  possession  of  one  Matthew  Dobsoa,  ha  the  said  M-I^^ 

had  uken  pos-     &  person  employed  to  convey  letters  sent  by  the  post  of  (?•  ^  *^ 

sesuonofthem,   wit,  by  the-  post  from  Wethorby  to  and  from  Harrm^^ 

for  a  temporaiy 

(a)  fitttaaA 
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^nandarpt^  four  bags  at  letters  seat  by  the  post,  &c.  against  R.  ▼.  Robinion, 

be  form  of  tae  statute,  Sec.    The  second  count  charged  the  pri-   ^— — 

oner  with  stealing  one  mail  of  Ulters^  Ac.    It  appeared  on  the  P".^***  ''*»'  ^'^ 


Wdence,  that  the  person  menUoDed  in  Uie  indictment  (MaUhem  ^^^ori^ 

)ol>s<m)  was  the  mail-rider  from   fVetherb^y   Hammgate,  and  hbalMeDce;  tli» 

'Mtretiorattgkf  and  that,  on  the  morning  of  the  SOth  Januar^f  he  eate  ii  within 

ad  fixed  the  mail  portmanteau  on  the  saddle  of  his  horse,  con-  the  fiat.  58  G^ 

BniBg;  the  four  bags  of  letters,  and  slung  the  bridle  of  his  horse  ^  ^^^'  ^^ 

a  a  staple  at  the  stable-door  of  the  post-office,  about  thirty  yards 

(Ko  the  door  of  the  house;  be  then  went  into  the  house  to  put  on 

is  great  coat,  and  staid  two  minutes ;  in  tlie  interval  the  robbery 

M)k  ^e»    On  the  part  of  the  prisoner  it  was  contended,  that 

le  o&nce  did  not  come  within  the  meaning  of  the  stat.  52  G.  S. 

H3.  i  3.,  the  words  of  which  are,  If  any  person  shall,  after  the 

tssiDg  of  this  act,  steal  and  take  from  any  carriage,  or  from  the 

we^sum  of  any  person  employed  to  convey  letters  sent  by  the 

)$t  of  G.  &^  or  from  or  out  of  any  posta>ffice,  or  house  or  place 

r  the  receipt  or  delivery  of  letters,  or  packets,  or  bagSi  or  mails 

'letters,  sent,  or  to  be  sent,  by  such  post,  ^c,  since  Uiis  was  nos 

<teaJiag  from  the  poiseuionot  Mameivx  Dobson,    That  by  pos<- 

nioo,  as  the  word  was  used  in  this  statute,  was  meant  actual 

iMttaioB.    The  first  part  of  the  clause  in  question  related  to  a* 

king  froah  a  carriage ;  but,,  in  order  to  bring  an  offender  within 

osewiords,  there  must  be  a  taking  actually  from  the  carriage;  if 

e  talcing  was  from  the  road. by  the  side  of  the  carriage,  it  would 

>t  be  suiEcient ;  and,  therefore,  by  analogy,  the  taking  from  the 

asession,  must  mean. the  actual  possession.    If  it  were  suJ9icient 

•  be  within  thirty  yards,  why  would  not  300  or  SOOO  yards  suffice  ? 

it  be  merely  sufficient,  that  the  person  entrusted  has  the  animw 

vertemlii  where  would  be  the  limit  ?    If  he  staid  forty  minutes  in 

hotue  to  dine,  would  that  be  sufficient  ?    Penal  statutes,  and 

pecislly  statutes  so  penid  as  this,  have  always  been  construed 

nctlj^   The  stealing  a  purse  from  under  the  pillow  of  the  owner,. 

ul  been  held  not  to  be  within  the  statute  of  June  against  steal- 

S  in  a  dwelling Jiouse,  because  it  was  under  the  protection  of 

e  pecson  and  not  of  the  house.    A  similar  distinction  was  appli- 

bie  in  this  case ;  the  robbery  was  not  from  the  person ;  the  mails 

<gbt  rather  be  considered  as  under  the  protection  of  the  house, 

of  the  poslmaater.    The  stealing  must  be  from  the  presence  of 

e  person  employed ;  it  could  not  be  said  to  be  from  his  possession 

lea  he  was  not  jpresent,  as  if  he  went  to  the  alehouse  to  drink,. 

a  pile  upon  business.    Toppings  Raiue,  and  Eden^  for  the  crown, 

mitted  that  it  might  be  so,  as  had  been  contended,  with  respect 

stealing  from  a  carriage ;  but  that,  in  the  present  instance,  the 

ul  was  to  be  considered  as  in  the  possession  of  Dobion  :  the 

*^>i^ter  had  parted  with  the  possession,  and  they  assimilated 

e  case  to  that  of  a  bailee  or  a  waggoner^ — Williams  in  reply- 

)«  case  of  the  waggoner  depends  upon  his  liability  over  to  the 

^ner ;  that  is  a  case  of  proprietorship,  and,  according  to  that 

gument,  theie  would  be  no  limitJn  respect  of  distance ;  the  pro- 

r  limit  is  that  of  personal  presence;  aceording  to  the  argument, 

e  mail  would  be  eqpally  in  the  possession  of  the  postmaster. — 

W  B.   I  am  of  opinion,  that  there  is  no  solid  ground  of  objec- 

^Q ;  the  charge  is,  that  the  prisoner  stole  the  bags  from  the  pos- 

^<m  of  MaUhm  Dobam*    The  focU  are,  that  the  knail-rider 

T  Y  4 
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R.  v.Robinsdn.  had  actually  taken  possession  of  the  bags,  and  tiad  strapped  them 

upon  the  horse ;  he  then  went  into  the  house*     The  act  seems  to 
have  made  it  unnecessary  to  steal  from  the  person ;  it  does  not 
say  from  the  person,  but  from  the  possession,  and  is  therefore  more 
general*     The  person  employed  had  possession  in  the  first  in- 
stance, had  he  then  abandoned  that  possession  ?     If  the  bags  were 
not  in  his  possession  when  they  were  stolen,  in  whose  possession 
Were  they  ?     It  might  as  well  be  contended,  that  if  he  got  off  his 
horse  on  the  road  for  any  occasional  purpose,  and  the  bags  were 
then  to  be  stolen,  the  stealing  of  them  would  not  be  within  the 
act.     The  cases  of  stealing  in  a  dwelling-house,  and  of  stealing 
privately  from  the  person,  are  very  distinguishable.     I  have  no 
doubt  that  he  had  the  possession,  and  therefore  the  objection  is 
overruled.    The  prisoner  was  convicted* 
Servant  at  a  re-       The  prisoner  was  charged  in  different  ways,  under  52  G.  5. 
ceiving-house,     ^^  14-3.,  with  secreting  and  embezzling  and  stealing  a  letter,  and 
who  assistfi  ^n    jj^^^g  jjj  j^^     j^  appeared  that  he  was  employed  as  a  servant  to 
baff,  not  a  per-    clean  boots,  &c.  for  a  person  who  kept  a  shop  in  London^  which 
son  employed      was  also  a  receiving-house  for  the  general  post-office ;  and  pri- 
by  the  post-        soner  used  also  to  assist  in  tying  up  and  sealing  the  post-office 
o^^^'  bag.     The  letter  stolen  had  been  delivered  there,  but  there  was 

Taking  from  rq  precise  evidence,  whether  it  had  been  put  in  the  letter-box,  or 
the  shop  of  the  jgf^  jj,  j|^g  shop.  The  counts  charging  prisoner  as  a  person  em- 
M  uk'ing  from*  ployed  by  the  post-office  were  abandoned ;  and  Littledaie  J.  held, 
the  letter-box.     ^'^^^  '^  ^^s  equally  a  Stealing  from  a  "place  for  the  receipt  of 

letters,"  whether  the  letter  was  taken  from  the  box,  or  any  part 
of  the  shop.     O.  B.  1831,  R.  v.  Pearsony  ^  C.  Sf  P.  572. 
Carrier  of  Indictment  on  52  G,  3.  c.  143.,  for  stealing  a  letter  from  the 

letter-b^  hav-  post-office  containing  bank  notes.  The  prisoner  was  employed 
from^the  post^  ^^  ^^^  sister^in-law,  who  kept  the  post-office  at  Durslei^,  at  fourteen 
master,  which  shillings  a  week,  to  carry  the  letter-bag  from  thence  to  BerkeU^t 
was  allowed  in  but  never  sorted  the  letters  or  opened  the  bag;  and  the  post-office 
the  quarterly  allowed  her  in  the  quarterly  account  the  weekly  auras  which  she 
account,  held  a  go  paid  the  pisoner :  on  this,  Patleson  J.  held  that  he  was  a 
^^"y  "f^^  person  in  the  employ  of  the  post-office.  The  evidence  was,  that 
post-office.  ^^^  prisoner  took  notes  out  of  the  letter  of  one  C,  and  placed 

them  in  the  letter  of  one  B, ,  out  of  which  he  had  taken  other 
Evidence  of  a  notes  to  a  like  amount;  it  was  objected,  that  evidence  ought  not 
is  adra^siWc"if  '®  ^®  received  which  traced  B,'&  notes  to  the  prisoner,  as  being  a 
necessary  to'  Separate  and  distinct  felony  ;  but  it  was  held  admissibley  as  being 
prove  the  case.    P^rt  of  the  same  transaction,  and  an  essential  circumstance  in 

making  out  the  case  of  stealing  the  letter  containing  Ch  notes. 
Oxford  Ass*,  August  1831,  R.  v.  Salisbury^  5  C.  Sf  P.  155. 

8ervant5"f'  ^^    passing  of  this  act,  counsel,  command,  hire,  persuade,  procure, 
post-office  A*^  or  abet  any  such  deputy,  clerk,  agent,  letter  carrier,  post-boy, 

offending,  &c.     or  rider,  or  any  officer  or  person  whatsoever  employed  by  or  under 

the  said  office,  in  receiving,  stamping,  sorting,  charging,  carrying, 
conveying,  or  delivering  letters  or  packets,  or  in  any  other  business 
relating  to  the  said  office,  to  commit  any  of  the  offences  herein- 
before mentioned,  or  shall,  with  a  fraudulent  intention,  buy  or 
receive  the  whole  or  any  part  or  parts  of  any  such  security  or  in- 
strument as  herein-before  described,  which  shall  have  been  con- 
tained in,  and  which,  at  the  time  of  buying  or  receiving  thereof, 
he  or  she  shall  know  to  have  been  contained  in  any  such  letter  or 


Law-]  l^OSUD&Ct  {Offences.)  697 

packet  so  secreted,  embezxled,  stoleD,  or  taken  by  m j  deputy,  52G.  s.  c.i43. 

clerk,  agent,  letter  carrier,  post-boy,  or  rider,  or  any  other  oiScer 

n  person  so  employed  as  aforesaid*  or  which  such  person,  so  buy- 

Dg  or  receiving  as  aforesaid,  shall  at  the  time  of  bu3dng  or  re- 

reiviog  thereof  know  to  have  been  contained  in  and  stolen  and 

^ken  out  of  any  letter  or  packet  stolen  and  taken  from  or  out  of 

m  mail  or  bag  of  letters  sent  and  conveyed  by  such  post,  or 

Vom  or  oat  of  any  post-office  or  house,  or  place  for  the  receipt 

)r  delivery  of  letters  or  packets,  or  bags  or  mails  of  letters  sent 

if  to  be  sent  by  such  post ;  every  person  so  offending,  and  being 

hereof  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall 

(uffer  death  as  a  felon,  without  benefit  of  clergy,  and  shall  and   PiuusbmeDt, 

naj  be  tried,  convicted,  and  attainted  of  such  felony,  as  well  be-  capital. 

ore  as  after  the  trial  or  conviction  of  the  principal  felon,  and  whe-   Trial. 

her  the  said  principal  felon  shall  have  been  apprehended  or  shall 

»e  amenable  to  justice  or  not. 

By  stat«  42  G.  S.  c.  81.  §  4^  it  is  enacted,  that  if  any  person  42  G.  s.  c.  8i. 
hali  wilfully  secrete,  keep,  or  detain,  or  being  required  to  deliver   Pc^om  secret- 
ip  by  any  deputy,  clerk,  agent,  letter  carrier,  post-boy,  rider,  J^^**j'.  '*'"''°« 
iriver,  or  guard  of  any  mail  coach,  or  any  other  officer  or  person  letters,  m\dd» 
whatsoever  employed  in  any  business  relating  to  the  post-office,  shall  be  found 
hall  refuse  or  wilfully  neglect  to  deliver  up  any  mail  or  bag  of  or  picked  up, 
etters  sent  or  conveyed,  or  made  up  in  order  to  be  sent  or  con-  *5'  8^*1*7  o*"* 
reyed  by  the  post,  or  any  letter  or  packet  sent  by  the  post,  or  put  ™>»deiiieMiar. 
'or  that  purpose  into  any  post-office,  or  house  or  place  for  the 
eceipt  or  delivery  of  letters,  &c.,  and  which  letter  or  packet, 
)ag,  or  mail  of  letters,  shall  have  been  found  or  picked  up  by 
:he  same,  or  any  other  person,  or  shall  by  or  through  accident 
)r  mistake  have  been  left  with  or  at  the  house  of  the  same,  or  any 
Mher  person ;  each  and  every  person  so  offending  shall  be  deemed 
:o  be  guilty  of  a  misdemeanor,  to  be  punished  by  line  and  ira- 
prisoninent. 

And  Stat.  5  G.  4.  c.  20.  §  10.,  reciting,  that  serious  loss,  incon-  5  G.4.  c  so. 
ifenience,  and  injury  may  be  sustained  by  the  wilful  embezzline  ^*"^!  *^ 
Qr  purloining  of  printed  votes  or  proceedings  in  parliament,  and  LJ^J^ 
printed  newspapers  sent  or  to  be  sent  by  the  post,  within  the  U.  K.,  embeultng 
&c.  enacts,  that  from  and  after  the  passing  of  this  act,  {viz.  12th  votes,  parlia- 
^prU,  1824,)  if  any  deputy,  clerk,  agent,  letter  carrier,  letter  sorter,  mentaiy  pro- 
postboy,  or  rider,  or  any  other  officer  or  person  whatsoever  em-  ce«dings,  or 
ployed,  or  hereafter  to  be  employed,  in  receiving,  stamping,  sort-  "*^P*P«"»    ^• 
ing,  charging,  conveying,  or  delivering  letters  or  packets,  or  in 
any  other  business  relating  to  the  post-office  in  the  said  U.  K., 
shall  wilfully  purloin,  embezzle,  secrete,  or  destroy,  or  shall  wil- 
fully permit  or  suffer  any  other  person  or  persons  to  purloin,  em- 
bezzle, secrete,  or  destroy  any  printed  votes  or  proceedings  in 
parliament,  or  printed  newspapers,  or  any  other  printed  paper 
whatsoever,  sent  or  to  be  sent  by  the  post  without  covers,  or  in 
covers  open  at  the  sides,  each  and  every  such  person  or  persons 
so  offending  shall  be  deemed  and  taken  to  be  guilty  of  a  mis*  Misdemeanor, 
demeanor,  and  be  punished  by  fine  and  imprisonment ;  and  such 
offences  shall  and  may  be  inquired  of,  tried,  and  determined,   Place  of  trial. 
either  in  the  county  where  the  offence  t^all  be  committed,  or 
where  the  party  shall  or  may  be  apprehended. 

By  2  IT.  4.  C.15-,  authorising  the  postmaster-general  i§  la)  to  2^.4.  c.  15. 
contract  for  the  conveyance  of  maUs  by  BrUith  ships,  it  is  pro-  Jf"i^J^***^^ 
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Tcnels  an-        yided  (f  ll.)«that  if  any  person  shall  steal  or  unlawfully  take  iviy 
p^ed  by  post-  ^^y  |^  ^P  mulj  g^d^  \^^  ^  g}ijp  g^  employedy  or  aav  letter  or  padwt 

'^  ^^  out  of  such  bag  or  roatl,  or  unlawfully  open  such  bag  or  nisil«  k 

shall  be  felony,  subject  to  transportation  or  imprisonment ;  sad,  if 
committed  within  the  jurisdiction  of  the  Admiralty^  to  be  deik 
with,  &c»  as  other  felonies  so  committed. 


praemunire. 

[27  Ed.  S,  c.  1.  —  16  R.  2.  c5.  —  5  El.  c.  L] 

What  it  ii.         JpRMMUNIRE  is  so  called  from  a  word  in  the  writ,  Pr««s- 

nirejacias  privatum  A.  B.  ^uod  tune  sii  cotqm  ftM»^  ^ 

where  frmrnmnitt  is  used  for  pramoneref  to  warn  the  pcnon  to 

appear,  as  is  directed  in  stat.  27  Ed*  S.  c  1.  hereafter  tbUeviof. 

1  Iiut.  129. 

Power  of  JOB-         Notwithstanding  that  pngmunire  if  not  within  the  letter  of  tbe 

Uen  of  Um         comnussion  of  the  peace,  yet,  inasmuch  as  it  is  against  the  pmce 

P*>c^  of  the  king  and  of  the  realm,  any  justice  of  the  peace  may  either 

on  his  own  knowledge  w  the  complaint  of  others  cause  soy 

person  to  be  appreh^ded  for  such  offence,  and  may  take  tbe 

examination  of  the  person  so  apprehended,  and  the  informatioo  of 

all  who  can  give  material  evidence  against  him,  and  put  the  ssne 

in  writing,   and  bind  over  the  witnesses  to  the  K.  B.  or  gaol 

deiiverv ;  and  certify  his  proceedings  to  the  same  court  lo  whidi 

he  shall  bind  over  such  informers.     2  Han),  c.  8.  ^  S4.    Hak*$ 

Sum.  168. 

f7  Ed.  s.  d.        By  Stat.  27  Ed.  S.  c.  1.,  called  the  statute  of  provisors,  th^  who 

ImpleiudingMiy  shall  draw  any  out  of  the  realm  in  plea  whereof  the  cognusnoe 

out  of  the  pertaineth  to  the  king's  court,  or  which  do  sue  in  any  other  court, 

^^dh*  ^  *^     ^^  defeat  or  impeach  the  judgments  given  in  the  king's  court,  ihsll 

»enu^  ionl't  ^^*®  ^  ^7*  containing  the  space  of  two  months,  by  warning  to  be 

courts.  made  to  them,  by  the  sherifis  or  other  officers,  to  appear  to  antver 

in  their  proper  persons  for  the  contempt ;  and  if  they  come  not  si 
the  said  day  in  their  proper  person  to  be  at  law,  they,  their  pro> 
curators^  attorneys,  executors,  notaries,  and  maintainors,  shall  mm 
that  day  forth  be  put  out  of  the  kind's  protection,  and  their  Isndi, 
goods,  and  chattels  forfeit  to  the  king,  and  their  bodies  whereio- 
ever  they  may  be  found  shall  be  taken  and  imprisoned,  and  rso- 
somed  at  the  kind's  will.  And  upon  the  same  a  writ  ahall  be  msdo, 
to  take  their  bodies  and  to  seiae  their  lands,  goods,  and  posseseioMi 
into  the  king's  hands.  And  if  it  be  returned  thai  they  be  not 
fotmd,  they  shall  be  put  in  exigent,  and  outlawed. 
16  R.  8.  c.  5.  And  by  stat.  16  R.  2.  c.  5.,  commonly  called  the  stalnte  of  m* 
8«ung  ontfo-  mumret  and  to  which  the  several  subsequent  statutes  dk>  refer,  botb 
raign  proo6H  s  ti^o^  ^ho  pursue,  or  cause  to  be  pursued,  in  the  court  of  Amm»  or 
pmnuDire.  elsewhere,  any  processes  or  instruments  or  other  things  whatso- 
ever, which  touch  the  king,  against  him,  hia  crown  and  regality,  or 
his  realm,  and  also  those  who  shall  bring,  receive,  notify,  or  exe- 
cute them,  and  their  faulters  and  abettors,  shall  be  oa^  of  ^ 
king*s  proieeHon  g  and  tbmr  lands  and  ienemeniSt  goodi  anackai^ 
tdi,far/eii  to  the  king ;  and  they  shall  be  attached  by  ^^ '^^ 
if  they  may  be  found,  and  brought  befiMre  the  king  and  his  eoao* 
cil,  there  to  answer;  or  process  sbaU  ha  asado  i^mnst  then  by 
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pratmimre  JadaSf  in  manner  as  it  it  ordained  in  other  atatutet  of 
provison. 

And  in  these  two  statutes,  as  above  recited,  are  contained  the  Huvctod 
pains  and  penalties  of  what  is  called  the  pngmtmire^    They  were  ^^^^^I^^ 
intended  chiefly  to  oppose  the  papal  encroachments  in  this  realm ;  ^'^^'^'^^^""^^^ 
but  the  penalties  thereof,  by  several  subsequent  statutes,  are  ex- 
tended to  other  cases  which  have  no  relation  to  popery. 

So  odious  was  this  offence  formerly,  that  a  man  who  was  attainted  Fanom  gufltj 
on  the  same  might  have  been  jlain  by  any  one  without  danger  of  ^^^^pramoiim, 
law ;  because  it  was  provided  by  law,  that  a  man  raiffht  do  to  him  ^J^!?!!^^^ 
as  to  the  king's  enemy,  and  a  man  may  lawfully  kill  an  enemv ;  uiM. 
and  therefore  by  stat.  5  El.  c.  1.  .it  is  enacted  that  it  shall  not  be  Aliend  by 
Imrfol  for  any  one  to  slajr  any  person  attainted  in  or  upon  a  pro*  5  £1.  c  i. 
mumire.    1  Inst.  ISO. 

But  he  is  so  fitr  out  of  the  king's  protectiouy  that  he  is  disabled  An  dltabbd  to 
to  bring  an  action  for  any  injury  whatsoever.    And  no  one  know«  bring  n  wdon. 
ing  him  guilty  can  with  safety  give  him  aid,  comfort,  or  relief. 
Inst.  129,  130.     1  Ham.  e.  19.  §47. 

And  Mr.  HatMns  says  it  has  been  questioned,  whether  he  hath  Whctfatr  h« 
a  right  to  demand  surety  of  the  peace.    But  Lambard  and  Do/-  ™«7  dcawml 
toll,  which  are  the  authorities  he  cites  for  it,  incline  to  think  that  ■*>'*^i*"* 
he  hath  such  right.    Lombard  alleges  for  it  the  statute  of  5  EL 
above  mentioned;    and  Dahon   asserts    it    without   doubting. 
Lmmb.  aa  DmU.  272.  1  Ham.  c.60.  $  S. 

Tenant  in  tail  shall  oalv  forfeit  lands  during  life ;  for  albeit  the  Tciuuit  in  uSL 
statute  enacteth  that  lands  and  tenements  shall  be  forfeited,  that 
roust  be  understood  of  such  an  estate  as  he  may  lawfully  forfeit, 
and  that  is,  during  his  own  life.     1  Inti.  190. 

Attainder    in   pramunire  worketh  no  corruption   of   Mood.  Kocomiption 
/JM#.891.  of  blood. 

Prosecutions,  however,  for  a  pngmunire  are  unheard  of  in  our  yo°»<l«"i 
couru.    The  only  instance  of  one  to  be  found  is  in  the  State  I**JJ******"* 
Trials ;  where  the  penalties  of  a  pnemunire  were  inttcted  on  some  ^ 
persons  for  refusing  to  take  the  oath  of  allegiance  in  the  reign  of 
CAof^t  2.    See  6  HamdTi  St.  Tr.  201.  at  210. 


^xtsitntmmt 


A  PRESENTMENT  is  that  which  the  grand  lury  find  and  pre-  Wbst  it  b. 
'^  sent  to  the  court,  without  any  indictment  delivered  to  them ; 
which  is  afterwards  reduced  into  the  form  of  an  indictment,  and  in 
nothing  else  differs  from  an  indictment. 

The  presentment  is  drawn  up  in  En^isk  by  the  jury,  in  a  short  Disdncdon 
note,  for  instructions  to  draw  the  indictment  by ;  upon  which  the  ^^  •&  >»- 
€>flieer  of  the  court  must  afterwards  frame  an  indictment,  before  dicttMot. 
the  party  presented  can  be  put  to  answer  it ;  and  it  differs  from 
an  indictment,  in  that  an  indictment  is  drawn  up  at  large,  and 
brought  ingrossed  to  the  grand  jury  to  find.    2  Lill.  Abr.  SSS. 
9  Inti.  78a 

There  are  odier  presentments  of  churchwardens,  constables,  Bjchmrcb- 
aorveyera  of  the  highways,  and  justices  of  the  peace ;  all  which  wvdtti,  ftc. 
nmy  be  seen  under  their  proper  titles. 
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Prison-break- 
ing at  common 
lavr. 

By  statute. 


1  Ed.  2.  St.  2. 
In  what  cases 
felony. 


Prison  broken 
by  a  stranger. 

What  shall  be 
deemed  a  pri- 
son. 


Must  be  an  ac- 
tual breaking. 

Breaking, 
what  consti- 
tutes. 


Punishment. 


Prison  on  6re. 

Prison  broke, 
but  no  escape. 

How  punish- 
able. 

Where  not 
felony. 


0ri0onbreafttng. 

See  tit.  escape,  tit  <5m10,  and  tit.  Ue{ICIie. 

f  3  Ed.  1.  c.  1 5.  —  1  Ed.  2.  gt.  2.  —  4  G.  4.  c.64.] 

TT  seemeth   that  at  the  common  law  all  prison  breaches  vere 

felonies,  if  the  party  were  lawfully  in  custody  for  any  cause 
whatsoever.     2  Hatu.  c.  18.  §  1. 

But  by  the  following  statute,  which  is  called  tlie  statute  d^/rriA- 
gentibus  prisonam^  the  severity  of  the  common  law  is  moderated: 
m  the  explication  of  which  statute  will  be  contained  the  wbolf 
learning  relating  to  this  subject. 

The  statute  is  this  :  "  Concerning  prisoners  which  break  pn50Q. 
the  king  wnlleth  and  conimandeth  that  none  that  breaketh  prisoa 
shall  have  judgment  of  life  or  member  for  breaking  of  priioo 
only,  except  the  cause  for  which  he  was  taken  and  imprisoned  omI 
require  such  judgment,  if  he  had  been  convict  thereupon,  accord* 
ing  to  the  law  and  custom  of  the  realm." 

If  the  prison  be  broken  by  a  stranger,  and  not  by  the  prisoner, 
or  by  his  procurement,  this  is  no  felony  in  the  prisoner.  Haki 
Sum.  108. 

It  seems  clear  that  any  place  whatsoever  wherein  a  person  uoder 
a  lawful  arrest  for  a  supposed  crime  is  restrained  of  bis  liberty, 
whether  in  the  stocks,  or  street,  or  in  the  common  gaol,  or  the 
house  of  a  constable,  or  private  person,  is  properly  a  prison  vithii: 
this  statute ;  for  imprisonment  is  nothing  else  but  a  restraint  of 
liberty.     2  Havo.  c.  18.  $  4. 

And  therefore  this  extendeth  as  well  to  a  prison  in  lav  as  & 
prison  in  deed.     2  Inst.  589. 

But  there  must  be  an  actual  breaking  $  for  if  the  door  be  opea 
and  he  goes  out,  it  is  not  felony,  but  a  misdemeanor  only-  2i«j^ 
589.     2  HaxD.  c.  18.  ^  9. 

Where  the  prisoner  made  his  escape  by  tying  two  ladders  to- 
gether, and  so  getting  over  the  walls  of  the  gaol»  and  in  so  doiof 
threw  down  some  bricks  placed  loose  at  the  top  of  thevaljt^' 
was  held  unanimously  by  the  judges,  that  this  amounted  to  pruoi 
breach.     R.  v.  Haswell,  E.  T,  1821,  C.  C.  R.  458. 

The  prisoner  in  the  above  case  had  been  convicted  of  horse- 
stealing, and  sentence  of  death  passed  upon  him  ;  but  was  aitff- 
wards  pardoned  on  condition  of  being  imprisoned  and  kept  to 
hard  labour  for  two  years,  and  from  thence  he  made  his  escape: 
the  judges  held,  that  this  was  punishable  as  a  common  law  feloQJ* 
S.  C.  f^.,  and  1  Russ.  382. 

But  if  the  prison  be  fired  without  the  privity  of  the  prisoner,  be 
may  lawfully  break  to  save  his  life.     Hales  Sum*  108. 

Also  it  seems  that  no  breach  of  prison  will  amount  to  felooj, 
unless  the  prisoner  escape.     2  Hato.  c.  18.  §  12. 

That  none  that  breaketh  prison  shall  have  judgment  o/¥^^ 
member"}  —  that  is,  shall  be  guilty  of  felony.  But  neverthdctf  1* 
is  still  punishable  as  for  a  high  misprision,  by  fine  and  inipn^ 
ment ;  for  it  cannot  be  tliought  the  meaning  of  the  iXfXu^t  "^ 
ordainins  that  such  offences  shall  not  be  punished  as  capital  ooee* 
to  intend  that  they  shall  not  be  puni^d  at.all.    2  ffgm-  c  IS.  i^l* 
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Nevertheless,  by  stat.  3  Ed.  1.  c.  15.  (now  repealed),  those  Who  Not  bailable 
have  broken  prison  were  not  bailable  by  justices  of  the  peace  ;  and  under  s  £<L  i. 
that  for  two  reasons:  1.  Because  it  carries  a  presumption  of  guilt;  ^'  ^^* 
and,  2.  Because  it  is  a  superadded  offence  to  the  former  for  which 
they  stood  committed.     2  Haicf  133.     But  see  tit.  iSaif,  arith 

Except  the  cause  for  tohich  he  was  taken  and  imprisoned  did 
require  such  judgment.']  This  is  to  be  intended  of  a  iawful 
cause;  and  therefore ya/.fe  imprisonment  is  not  within  this  act. 
2  Inst.  590. 

And  by  stat.  4  G.  4.  c.  64.  §  43.,  it  is  enacted,  That  if  any  per*  4  G.  4.  c.  64. 
son  shall  conveyor  cause  to  be  conveyed  into  any  prison  to  wnich   Conveying 
this  act  shall  extend,  any  mask,  vizor,  or  other  disguise,  or  any  '^**°"»  ^^*  *"?<» 
instrument  or  arms  proper  to  facilitate  the  escape  of  any  prisoners,  pri^nenTto**"* 
and  the  same  shall  deliver  or  cause  to  be  delivered  to  any  prisoner  escape. 
in  such  prison,  or  to  any  other  person  there,  for  the  uae  of  any 
such  prisoner,  without  the  consent  or  privity  of  the  keeper  of 
such  prison ;  every  such  person  shall  be  deemed  to  have  delivered 
such  vizor  or  disguise,  instrument,  or  arms,  with  intent  to  aid 
and  assist  such  prisoner  to  escape,  or  -attempt  to  escape ;  and  if  Transporution 
any  person  shall,  by  any  means  whatever,  aid  and  assist  any  pri-  for  assisting 
soner   to   escape,  or   in  attempting  to  escape  from  any  prison,  P"»oner5to 
every  person  so  offending,  whether  an  escape  be  actually  made  or  •*^P*' 
not,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  transported  beyond  the  seas  for  any  term  not  exceeding  four-  Felony. 
teen  years. 

§  44.  And  to  the  intent  that  prosecution  for  escapes,  breaches  Offenders 
of  prison,  and  rescues,  may  be  carried  on  with  as  little  trouble  making  es* 
and  expense  as  is  possible,  it  is  enacted,  that  any  offender  escape  capes,  &c. 
ing,  breaking  prison,  or  being  rescued  therefrom,  may  be  tried 
either  in  the  jurisdiction  where  the  offence  was  committed,  or  in 
that  where  he  or  she  shall  be  apprehended  and  retaken  ;  and  in  Where  tbey 
case  of  any  prosecution  for  any  such  escape,  attempt  to  escape,  may  be  tried* 
breach  of  prison,  or  rescue,  either  against  the  offender  escaping 
or  attempting  to  escape,  or  having  broken  prison,  or  having  been 
rescued,  or  against  any  other  person  or  persons  concerned  therein, 
or  aiding,  abetting,  or  assisting  the  same,  a  certificate  given  by   Certificate  of 
the  clerk  of  assize,  or  other  clerk  of  the  court  in  which  such  of-  conviction. 
fender  shall  have  been  convicted,  shall,  together  with  due  proof 
of  the  identity  of  the  person,  be  sufficient  evidence  to  the  court 
and  jury  of  the  nature  and  fact  of  the  conviction,  and  of  the 
species  and  period  of  confinement  to  which   such   person   was 
sentenced. 

Imprisonment  is  a  restraint  of  a  man's  liberty  under  the  custody  Tmpnsonment,] 
of  another,  by  lawful  warrant,  in  deed,  or  in  law.    Lawful  warrant  what. 
is  either  when  the  offence  appeareth  by  matter  of  record,  as  when 
the  party  is  taken  upon  an  indictment ;  or  when  it  doth  not  appear  On  indictment 
by  matter  of  record,  as  when  a  felony  is  done,  and  the  offender  by 
a  lawful  mittimus  is  committed  to  gaol  for  the  same  :  but  between  By  mittimus. 
these  two  cases  there  is  a  great  diversity ;  for  in  the  first  case, 
whether  any  felony  were  committed  or  no,  if  the  offender  be  taken 
by  force  of  a  capiaSy  the  warrant  is  lawful,  and  if  he  break  prison, 
it  is  felony,  although  no  felony  were  committed  :  but  in  the  other 
case,  if  no  felony  be  done  at  all,  and  yet  he  be  committed  to  pri- 
son for  a  supposed  felony,  and  break  prison,  this  is  no  felony,  for 
there  is  no  cause.  ,2  Inst*  590. 
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Charge  in  the 
mittimus  tnust 
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must  arer  par- 
ticulars. 

Kot  felony  un« 
less  prisoner  bm 
charged  with 
offence  liable  to 
judgment  of 
life  or  member* 


New  felony  is 
within  it. 


So  that  the  cmute  miMt  be  jost  and  net  fe^ined^fsr  tfangifcigbed 
require  no  judgment*  Thus,  if  a  auui  give  anoiher  a  mortol  vooad, 
for  which  he  is  committed  to  prison^  and  breaketh  priton,  md  the 
other  dieth  of  the  wound  within  the  jrear,  this  deadi  halh  idatm 
to  the  stroke :  but  becaase  relatioas  are  but  ftetkNis  ia  Ivr,  aad 
fictions  are  not  here  intendedy  this  prison-breaking  is  aotfclsDj. 
2  Imt.  S9U 

So  that  the  offence  for  which  the  party  was  imptisoasA  mst  hs 
a  capital  one  at  the  time  of  the  offence,  and  not  beooma  Mck  bf  t 
matter  sub8e(}uent.    2  Hmo.  e.  18.  §  14» 

The  breaking  of  a  prison  where  traitora  are  in  doranoet  lai 
causing  them  to  escape^  ia  treason;  ahhough  the  parties  did  asl 
know  Uiat  traitors  were  there :  and  so  to  brodc  a  prison  wherchy 
felons  escape,  this  is  felony,  thouch  diej  do  not  know  than  to  be 
in  prison  for  such  offisnce.  Kd.  ??•  Sd  res.  Ace  BtmOatii 
ease^  Cro.  Car.  589.    See  /{.▼•  Skam  and anoiker,  C.C.JI.50& 

And  ^e  cause  must  be  expressed  in  the  mdlnmw,  akhoag^aot 
so  certainly  as  in  an  indictment,  yet  with  such  a  conTcnientctr. 
tainty  as  it  may  appear  judicially  that  the  offince  reqaivelk  nek 
judgment ;  as,  not  for  felony  generally,  but  for  fekmy  in  slesliBg 
such  a  horse,  and  the  like«    2  tntt,  591. 

But  if  the  offence  for  which  the  par^  ia  comflsitted  be  sappond 
in  the  ntUiinnu  to  be  ef  such  a  nature  as  requires  a  capial  jdg^ 
ment ;  yet  if  in  the  eirenr  it  be  found  to  be  of  an  infSerior  asM, 
and  not  to  require  such  a  judgment,  it  seems  difficult  to  nisiiiias 
that  ^e  breakbg  of  the  prison,  on  a  commitment  for  it,  csabe 
lUony ;  for  the  words  of  toe  statute  are,  aee^  tke  emue^wUd 
he  was  taken  and  impriioned  did  require  suck  jmdgmetd  f  and  Ikr 
it  appears  that  the  offence  which  is  the  cause  of  his  inprisoaneil 
doth  not  require  such  a  judgment.    3  Haw^  c  16.  §  15. 

But  if  a  man  be  committed  by  lawful  warrant  for  saspMS  d 
felony  done,  if  he  break  prison  he  may  be  indicted  for  that  eicspe, 
albeit  the  commitment  be  for  suspicion  of  felony,   and  jst 
judgment  can  be  given  against  him  for  suspicion, 
felony  itself,  whereof  he  is  suspected.     2  tnsi*  59S. 

If  the  party  has  been  taken  up  upon  such  strong 
picion  as  will  be  a  good  justification  of  his  arrest  and 
It  seems  it  will  be  felony  in  him  to  break  the  piiaon,  thoa|kke 
happen  to  have  been  committed  by  an  informal  wairant.  1  At» 
879.,  and  the  authorities  there  cited. 

And  an  indictment  that  such  a  person  JUonioaJ^  iroke  ikifnr 
son  generally  is  not  stood ;  but  it  ought  to  rehearse  the  specnkj 
of  the  matter,  that  he  being  imprisoned  for  such  or  snch  fthsf 
broke  the  prison.    S  Inst.  591. 

But  if  the  party  be  only  arrested  for  and  in  his  flaMamt  chuf" 
with  a  crime  which  doth  not  require  judgment  of  life  or  mcaibfft 
as  petit  larceny,  or  homicide  by  self-defence  or  by  misadveRfeBt 
ana  the  offence  be  in  truth  no  ereater  than  the  awttins/^ 
suppose  it  to  be,  it  is  clear  from  we  express  worda  of  theitin^ 
that  the  breaking  of  the  prison  cannot  amount  to  felony,  i  A* 
e.  18.  i  15. 

But  if  a  felony  be  made  by  a  subsequent  statute,  ^Br 
fender  is  committed  thereupon ;  if  he  break  prison,  it  it  fd^ 
For  since  all  breaches  of  prison  were  Monies  by  ^  u*** 
law,  which  is  restrained  by  this  statate  iaraapect  only  of  i*P 


but  fiirtk 


of  SOI* 
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somnent  Sot  dfenccs  not  capital  i  when  an  oflbnce  beoomet  capital, 
it  it  at  much  oat  of  the  beoeBt  of  the  ttatute,  at  if  it  had  alwajt 
been  tow    Hale*s  Sitm.  IQS. 

Ako  a  k  taid  that  the  party  may  be  arraigned  for  priton*  Maylw«r. 
breaking,  before  he  be  convicted  of  the  crime  for  which  he  wat  signed  bcfort 
impritoned ;  for  that  it  ia  not  material  whether  he  were  guilty  of  ^^.^n  ^<« 
such  crime  or  not ;  for  the  words  of  the  statute  are»ybr  mkick  k$  ^"^1. 
toas  taken  and  impritemeeL    2  Hano*  c.  18.  §  16» 

Bat  if  he  be  first  indicted  and  acquitted  of  the  principal  felonyt  ^Hier  ifac* 
he  shall  not  be  indicted  for  the  breach  of  prisoa  afterwards ;  lor  ^ttcd. 
it  being  clear  that  he  was  not  guilty  of  the  felony,  he  is  in  law  as 
a  person  never  committed  for  felony,  and  so  hit  breach  of  priton 
is  no  felony.     1  HaUf  6)2» 

But  the  gaoler  shall  not  be  punished  at  a  felon  for  the  party's  Not  fdoox  in 
breach  of  prison,  unless  he  voluntarily  consented  to  it  i  but  it  gwlv  unlcw 
seems  to  be  a  negligent  escape  in  the  gaoler,  for  which  he  may  contenting, 
be  punished  by  mie  and  imprisonment,  because  there  wanted 
either  that  due  strength  in  the  gaol,  or  that  due  vigilance  in  the 
gaoler  or  hit  officers,  that  should  have  prevented  it;  and  if  gaolers 
might  not  be  punished  for  this  as  a  negligent  escape,  they  would 
be  careless  either  to  secure  their  prisoners  or  to  rtUke  them  that 
ticape.    1  Haley  601. 

And  therefore  if  a  criminal  endeavouring  to  break  theaaol  Frifoncriiying 
anaolt  his  gaoler,  he  nmy  be  lawfully  killed  by  him  in  the  amy.  ^  ^^'^^  8*^ 
1  Hem.  c^  28.  §  IS. 

By  59  G.  5.  c.  136.  i  17.f  any  convicts  confined  in  the  penitentiary  £M«pt,  prjion. 
at  MUi6at9k^  breaking  prison  or  escaping,  shi^l  be  punished  with  an  lM^«*cb,  or  y* 
additional  confinement  not  exceeding  three  years ;  and  if,  beins  to  ^^^^^^T^^ 
padshcd  by  such  addition  to  his  term  of  confinement,  he  wall  ^"^    ^^' 
afterwards  oe  convicted  of  a  second  escape  or  breach  of  prison, 
be  shall  be  guilty  of  felony  without  benefit  of  clergy.    And  if  any 
convict  confined  in  the  penitentiary  thai!  attempt  to  break  priton 
or  escape,  or  thall  forcibly  break  out  of  hit  cell,  or  make  any 
breach  therein  with  intent  to  escape,  he  shall  be  punished  with  an 
additional  confinement  not  exceedmg  six  calendar  months. 

By  statutes  relating  to  particular  crimes,  the  ofience  of  prison-  Spcdal  Msci- 
breakin^  is  made  the  subject  of  special  enactment,  which  belongs  nMota. 
to  the  title  treating  of  such  offences. 

Indictment  fi:>r  Prison-breaking,  by  escaping  from    a  Con- 
stable. 

County  of  1     ^THE  jurors  for  our  lord  the  Ung  upon  their      ^ 
|>         oaih  present^  That  A.  C.  late  iff         ■     yeoman^ 
J    eomtable  of  our  said  lord  the  hng  in  and  for  the 


in  the  said  eount^t   on  the  ■■  daif  of 


,  in  the  — — — .y^or  ^the  reign  of  ■  ,  at 


^sithin  the  town  and  constablemck  aforesaid  in  the  county  afore- 
taidf  did  take  and  arrest  one  A.  O.  late  of  ■  labourer^ 

M  suspicion  of  having  committed  a  certain  feUmy^  in  feloniously 

taking  and  leading  auoay  one  black gdding^  the  property  of , 

o/*  tw  value  of  ,  and  thereupon  he  the  satd  A.  O.  under 

the  cusiody  if  him  the  said  A.  C.  the  constable  aforesaid^  was  brought 
^fott  J.  r.  esquire^  one  of  the  justices  tf  our  said  lord  the  hng 
fffdgned  to  keep  the  peace  in  the  saidcountyt  and  also  to  hear  and 
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determine  divers  Jelonies,  trespasses,  and  other  misdemeanon  trrtAia 
the  said  county  committed;  and  he  the  said  J.  P.  by  his  wamni 
directed  to  the  said  A.  C.  and  others^  did  command  the  said  A.  C. 
to  carry  and  convey  the  said  A.  O.  to  the  gaol  of  our  said  lord  the 

Ififig  at  ' in  the  county  aforesaid,  there  to  be  sqfdy  kqst^ 

untU  he  should  be  latofully  delivered  from  thence;  by  virtue  of 
which  said  warrant  he  the  said  A.  O.  was  taken  and  detained  by 
him  the  said  A.  C. ;  and  he  the  said  A.  C.  was  conveying  and  ctr- 
tying  him  the  said  A»  O.  to  the  gaol  aforesaid,  qfterwards^  to  in/, 

on  t^g .-  day  of im  the  year  aforesaid,  he  the  said 

A.  O.  of  I  aforesaid,  in  the  county  aforesaid,  with  force 

and  arms  did  feloniously  break  away  and  escape  from  and  out  flf 
the  custody  of  him  the  said  A,  C,  the  constable  aforesaid,  against  tkt 
wUl  of  htm  the  said  A.  C,  and  against  the  peace  of  our  said  M 
the  ktngy  his  crown  and  dignity. 


Indictment  for  breaking  out  of  GaoL 


County  of  "1    'T^HE  jurors  for  our  lord  the  king  upon  their  txih 

■  I   -^   present,  That  A.  O.  late  of —  w  the  cwnfy 

to  wit.    J   aforesaid,  labourer,  on  the day  r/ 


in  the  ■  year  of  the  reign  of *,  at 

aforesaid,  in  the  county  aforesaid,  was  arrested,  imprisoaed, 
and  detained  in  the  gaol  of  our  said  lord  the  king  for  a  cer- 
tain felony  by  him  committed ;    that   is  to  say,  for  fdomieudjf 

taking  and  leading  away  one  black  geldings  the  property  qf-^ 

of  the  value  of--—^ —  ;  and  that  he  the  said  A.  O.  on  the  — — 
day  of  in  the  year  aforesaid,  with  force  and  arms  tir 

q^resaid  gaol  of  our  said  lord  the  king  at aforesaid  w  tbe 

county  aforesaid  feloniously  did  break,  and  thereby  did  escanejrm 
and  out  of  the  said  gaol,  against  the  peace  of  our  said  lord  tie  ittfi 
his  crown  and  dignity. 


0rt0oners^  of  SZHar. 

[52  G.  3.  c.  156.] 

52  G.3.  c.  156.    TIY  Stat.  52  G.  3.  c.  156.,  every  person  who  shall,  from  andrfff 
Punishment  of  the  passing  of  this  act,  knowingly  and  wilfully  aid  or  assist 

persons  aiding  g^y  alien  enemy  of  H.  M.,  being  a  prisoner  of  war  in  H.  M-« 
p  risoners  *  dominions,  whether  such  prisoner  shall  be  Confined  as  a  prisooer 
war  o  escape.     ^^  ^^^  .^  ^^^  prison  or  Other  place  of  confinement,  or  shall  be 

suffered  to  be  at  large  in  H.  M.  s  dominions,  or  any  part  thcreofi 
on  his  parole,  to  escape  from  such  prison  or  other  place  of  con- 
finement, or  from  H.  M/s  dominions,  if  at  large  upon  parole,  ^^ 
upon  being  convicted  thereof,  be  adjudged  guilty  of  fekmy,  td 
Felony.  ^®  liable  to  be  transported  as  a  felon  for  life,  or  for  such  terB<|J 

fourteen  or  seven  years  as  the  court  before  whom  such  person  ^ 
be  convicted  shall  adjudge. 
Persons  guilty  §  2.  Every  person  who  shall  knowingly  and  wilfully  aid  or  ^^c'^ 
of  aiding  though  any  such  prisoner  at  large  on  parole  in  quitting  any  part  of  H.)t$ 
they  <l^not  dominions  where  he  may  be  on  bis  parole,  although  he  shsBw* 
assist    e  pn-      ^|^  ^^  assist  such  person  in  quitting  the  coast  of  any  part  of  B.M-^ 
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mmoogf  shall  be  deemed  guilty  of  aiding  the  escape  of  such  ^^  ^*  s*  c.  156. 

fson  under  the  provisions  of  this  act.  "      . 

J  3-  If  any  person  or  persons  owing  allegiance  to  H,  M.,  after  Sng'the  cout. 

y  such  prisoner  as  aforesaid  hath  quitted  the  coast  of  any  part  puniiiiment  of 

H.  M.'s  dominions  in  such  his  escape  as  aforesaid,  shall  know-  peraoni  assiit- 

^ly  and  wilfully  upon  the  high  seas  aid  or  assist  such  prisoner  in  log,  on  the  high 

I  escape  to  or  towards  any  other  dominions  or  place,  such  person  "^^  pritonen 

all  tiao  be  adjudged  guilty  of  felony,  and  be  liable  to  be  trans-  ^  «•<»?•• 

rted  as  aforesaid:  and  such  offences  committed  upon  the  high  Felony. 
as  and  not  within  the  body  of  any  county,  shall  and  may  be 

)uired  of,  tried,  heard,  determined,  and  adjudged  in  any  county  j^Mce  of  trial, 
thin  the  realm,  in  like  manner  as  if  such  offences  had  been  com- 
ited  within  such  county. 

§4.  This  act  shall  not  be  deemed  or  taken  to  prevent  any  per-  Offences  may 


committing  any  offence  mentioned  in  this  act  from  beinir  ^  ^"f^  other- 
-^-•^  ®    wise  than  under 

uted  if  this  act  had  not  passed;  but  nevertheless  no  person  of  this  act. 


osecuted  in  such  manner  as  he  might  by  law  have  been  pro-  ^^^ 


osecuted  otherwise  than  under  the  provisions  of  this  act,  shall 
liable  to  be  proaecuted  for  the  same  offence  under  the  pro- 
U0D8  hereof;  and  no  person  prosecuted  under  the  provisiona 
this  act,  shall  for  the  same  offence  be  liable  to  be  otherwise 
osecuted. 

Where  H.  M^  a  female,  being  indicted  for  a  misdemeanor,  in  Offence  not 
ling  the  escape  of  a  prisoner  at  war,  was  proved  to  have  taken  complete  whers 
» a  Frtnth  prisoner  of  war  in  a  chaise,  and  to  have  carried  him  *i^^h][J**^  ^ 
certain  distance  for  the  purpose  of  causing  him  to  escape,  but  it  design  of 
>peared  that  the  French  prisoner  himself  had  no  intention  of  escaping, 
^tting  away,  but  was  actine  in  concert  with  the  agent  of  the 
uitport  board,  in  order  to  detect  H.  Af. ;  on  ca.  res.,  the  judges 
tld  the  conviction  wrong,  inasmuch  as  the  prisoner  at  war  never 
caped,  nor  intended  to  escape.    R.  v.  Hannah  Martin^  C.  C.  R* 

It  was  held  to  be  an  indictable  offence  to  supply  prisoners  at  Indictable  to 
ir  with  bread  made  of  unwholesome  materials,  and  not  fit  to  be  supply  un- 
ilen  by  man.    It  appeared  in  this  case,  that  the  bread  was  so  T^Xo^^- 
rnisbed  by  a  person  who  was  under  a  contract  with  government,  aoners  at  war. 
It  that  circumatance  was  not  stated  in  the  indictment.    i2.  v. 
rteoe,  2  East,  P.  C.  821. 


0roce0jB;. 

W««  prior  to  Indictment,  not  referable  to  Appearance  in 

Cotirts  of  Record. 

SeeUts.  &ummon0,  marram,  &rarcB  aaaarrant, 

Commitinem. 

Process  after  Indictment,  and  referable  to  Appearance  in  Courts 

of  Record ;  and  herein, — 

I.  To  compel  an  Appearance, 
II.  Of  Outia'oiryfor  Non-appearnnce. 
VOL.  in,  z  z 
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Proeess  by  the 
commiaiioii. 


1  Ed.  4.  c.  2. 
Process  on  in- 
dictmcnU  taken 
in  the  toum. 

Process  by  jus- 
tices out  of 
tions. 


VtOCtMf  wbMV 


No  need  of  pfx>p 
cess,  if  the 
party  be  pre- 
sent. 

To  be  in  the 
king's  name. 


When  return- 
able, in  mis- 
demeanor. 


Process  for 
felony. 

Process  for 
offences  under 
felony* 


Distress,  if 
party  has  lands; 
if  not,  a  capiat, 


I.  Co  comiirl  an  Hpftmantt^ 

[3  Ed.  1.  c.  14.  — 8H.  6.  c.  10 — 1  Ed,  4.,  c.2.— 3lH.  cS.- 
21  J.  1.  c.  4.  —  29  C.  2.  c.  7.  —  48  G.  3.  c.  58.] 

"R  Y  the  commission  of  the  peace^  the  justices  in  sesitoof  hate 
power  to  make  and  continue  processes  upon  indictmeatt  a^nxtd 
the  persons  indicted^  until  they  can  be  takeUf  surrender  tkemidveh 
or  be  outkaoed* 

And  by  stat.  1  Ed*  4.  c.  2.,  indictments  and  prescntmeiitt  takes 
in  the  sheriff's  toum  shall  be  delivered  to  the  next  setsionst  wko 
may  award  process  thereupon  in  like  form  as  if  they  bsd  been 
taken  before  themselves. 

And  the  law  also  in  several  cases  in  express  words  direct!  pro- 
cess to  be  made  by  justices  out  of  sessions ;  and  in  other  csw  by 
necessary  implication ;  and  where  a  statute  doth  give  pover  to 
justices  out  of  sessions  to  inquire,  hear  and  determine,  there 
they  may  make  process  to  cause  the  party  to  come  aad  ismr, 
otherwise  they  cannot  proceed  to  hear  and  deternmie ;  sad  tiM 
may  be  either  before  or  after  presentment  or  in4ictment,  attbe 
several  statutes  do  require :  before  presentment  or  indictneDt,ttii 
called  a  tjoarrant ;  after  presentment  or  indictment,  it  is  propeflr 
called /TToceM.    Dail.  c.  193.  p.  471- 

Commonly,  an  indictment,  being  but  an  accusation  sgaiflit  > 
man,  is  of  no  force  but  only  to  put  him  to  answtf  onto  it- 
And  hereof  all  process  hath  the  name,  because  it  proctei^ 
or  goeth  out  upon  former  matter,  either  original  or  jodiciL 
iMmbm5\9m 

And  it  seemeth  plain  from  the  nature  of  the  thing,  that  tlierp 
can  be  no  need  of  process  where  the  defendant  is  present  in  cosit, 
but  only  where  he  is  absent.     2  Han,  c.  27« 

The  process  ought  to  be  in  the  name  of  the  king.  And  if  i 
issue  from  the  king's  bench,  it  ought  to  be  under  the  teste  of  ^ 
chief  justice :  if  it  issue  from  any  other  court,  there  seesnto^ 
the  same;ireason  that  it  ought  to  be  under  the  teste  of  the  finti" 
the  commission.    2  Haw,  c*  27*  §  8« 

Upon  an  indictment  in  sessions  (for  a  misdemeanor,  not  beiar 
felony),  there  must  be  fifteen  days  between  the  teste  and  lecnn  ot 
the  venire  ;  but  if  the  entry  be  by  consent  of  parties,  the  vtvft 
may  be  returnable  immediate,  and  the  trial  be  the  asae  dar* 
3  Sdk.  371. 

Process  on  an  indictment  for  felony,  by  the  9S  Ed»^^^^ 
is  two  capiases^  and  then  an  exigent.  Haie's  Sum.  90^  ^  ^' 
c.  27.  §115. 

The  ordinary  processes  upon  all  indictments  of  trespsas  9^^ 
the  peace,  or  of  other  offences  against  penal  statutesy  not  bek 
felony,  or  a  greater  offence,  are  as  follow :  first,  i(  the  ^^^^ 
be  absent,  a  venire  Jacias^  which  is  but  in  the  nstvre  d  > 
summons  to  cause  the  party  to  appear,  shall  be  awtrdeil  ex- 
cept where  other  process  is  directed  by  some  statute.  2  Bss* 
c.  27.  §  9. 

If  it  appear  by  the  return  of  such  veuire  that  the  party  baD 
lands  in  the  county  whereby  he  may  be  distrained,  the  iu^ 
infinite  shall  be  awarded  from  time  to  time  till  he  do  appear,  aij 
by  force  thereof  he  shall  forfeit  on  ev^y  default  so  mud  »  ^ 
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beiifr  shall  retam  apon  him  in  ittiies.  Bui  if  a  nihil  be  returned 
n  socfa  a  veniref  then  three  capiaM%  that  m,  a  capia*^  alias,  and 
/vrft»,  shall  issue.    3  /latv.  c.  27.  ^  10* 

Where  the  inhabitants  of  a  parish  are  indicted  or  presented,  the  Where  inba- 
rocess  is,  first,  a  venire,  then  a  distringa$,  bitents  are  in- 

Bj  stau  21  «/•  1.  c.  4.,  by  which  all  popular  actions  on  penal  sta-  ^^^**^ 
ites  are  restrained  to  their  proper  counties,  the  like  process  in  ^^  ^*  '*  ^  ^; 
rerj  popular  action,  bill,  plaint,  suit,  or  information  on  a  penal  f^^'^  ^°  "^ 
xtute,  before  the  quarter  sessions,  (or  higher  courts,)  shall  be 
warded  as  in  an  action  of  trespass  vi  et  armis  at  the  common 
iw. 

And  conaeqaently,  the  process  in  all  such  suits  must  be  by  at- 
tcbment  or  pone  per  vadiea  ;  and  after  by  distress  infinite,  where 
f  the  retam  the  party  appears  to  be  sufficient,  otherwise  by  capias, 
Han.c.9n»  §  13. 

Bj  Stat.  48  G.  S.  e.  58.  §  1.,  it  is  enacted,  that  whenever  any  per*  4S  G.  3.  c  sb, 
m  is  charged  with  any  ofience  for  which  he  may  be  prosecuted  When  any  per- 
j  indictment  or  information  in  the  Kt  B.,  not  being  treason  or  ^  charged 
iosj,  and  the  same  shall  be  made  to  appear  to  any  judge  of  the  ^"^^^ta^iT 
tme  court  by  affidavit,  or  by  certificate  of  an  indictment  or  in-  f^i^l^ent  or  ^ 
•naation  being  fyed  against  such  person  in  the  said  court  for  such  infonnation 
ifence,  such  judge  may  issue  his  warrant  under  his  hand  and  (not  being  tre»- 
»1,  and  thereby  cause  such  person  to  be  apprehended  and  brought  *^^  ^^  ^a  ^"^^^ 
efore  him  or  some  other  judge  of  the  same  court,  or  before  some  ? V^    t  * 
Qe  justice  of  the  peace,  in  order  to  his  being  bonnd  with  two  fiied%njr° judge 
iffidcvt  sureties  in  such  sum  as  the  said  warrant  shall  express,  of  K.  B.  may 
ith  coDdition  to  appear  in  the  said  court  at  the  time  mentioned  apprehend  and 
i  the  said  warrant,  and  to  answer  all  and  singular  indictments  or  ^^^  5^  P*^7 
ifomatioai  for  any  sach  offence ;  and  if  he  shall  neglect  or  refuse  ^  ^^^*  ^^* 
)  becoase  so  bound,  such  judge  or  justice  ma?  respectively  com- 
lit  him  to  the  common  gaol  of  the  county,  city,  or  place  where 
)e  offence  shall  have  been  committed,  or  where  he  shall  have 
een  apprehended,  there  to  remain  until  he  shall  become  bound 
s  aforesaid,  or  be  discharged  by  order  of  the  said  court  in  term 
me,  or  of  one  of  the  judges  of  the  said  court  in  vacation  ;  and 
K  recogniaance  to  be  thereupon  taken  shall  be  returned  and  filed 
1  the  said  court,  and  shall  continue  in  force  until  such  person 
liali  have  been  acquitted  of  such  offence,  or  in  ease  of  conviction 
Indl  have  received  judgment  for  the  same,  unless  sooner  ordered 
7  the  said  court  to  be  discharged ;  and  that  where  any  person, 
ither  by  virtue  of  such  warrant  of  commitment,  or  by  virtue  of 
&J  writ  oi  capias  ad  respondendum  issued  out  of  the  said  court,  is 
ow  or  hereafter  shall  be  committed  or  detained  in  any  gaol*  for 
^ant  of  bail,  it  shall  be  lawful  for  the  prosecutor  to  cause  a  copy 
hereof  to  be  delivered  to  such  person,  or  to  the  gaoler,  keeper, 
r  turnkey  of  the  gaol,  wherein  he  is  or  shall  be  so  detained,  with 
[i^oiice  indorsed,  that  unless  such  person  shall,  within  eight  days 
rem  the  time  of  such  delivery  of  a  copy  of  the  indictment  or  in- 
ormation  as  aforesaid,  cause  an  appearance,  and  also  a  plea  or 
lemurrer  to  be  entered  in  the  said  court  to  such  indictment  or 
nformation,  an  appearance  and  the  plea  of  not  guilty  will  be  en- 
wed  thereto  in  the  name  of  such  person ;  and  in  case  he  shall 
^J^ereapon  for  the  said  space  of  eight  days  after  such  delivery  of 
I  copy  of  the  indictment  or  information  as  aforesaid  neglect  to 
cause  an  appearance,  and  also  a  plea  or  demurrer,  to  be  entered 
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SEd.  1.  cl4. 
Process  against 


8H.«.  cia 
Process  into  a 
different 
founty. 


Where  indict- 
ment is  re- 
moved by 
ccrfiofttftm 
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in  the  said  court,  to  such  indictment  or  informatioD,  it  shall 
be  lawful  for  the  prosecutor,  upon  affidavit  made  and  61ed  m 
the  said  court  of  uie  delivery  of  a  cppy  of  such  indictmeot  or 
ioformationy  with  such  notice  so  indorsed,  to  such  person,  or  to 
such  gaoler,  keeper,  or  turnkey,  as  the  case  may  be,  which  aiBdaTa 
may  be  made  before  any  judge  or  commissioner  of  the  taid  coirn 
authorised  to  take  affidavits  in  the  said  court,  to  cause  ao  appeir- 
ance  and  the  plea  of  not  guilty  to  be  entered  in  the  said  court  u 
such  indictment  or  information  for  such  person,  and  such  proceed- 
ing shall  be  had  thereupon  as  if  the  defendant  in  such  iadictmeBt 
or  information  had  appeared  and  pleaded  not  guilty  according  to 
the  usual  course  of  the  said  court ;  and  if  upon  the  trial  thereof 
the  defendant  so  committed  and  detained  shall  be  acquitted  of  tli 
the  offences  charged  there  upon  him,  the  judge  before  wbomnd 
trial  shall  be  had,  although  he  may  not  be  one  of  the  judfes  of 
the  K.  B.,  may  order  the  defendant  to  be  forthwith  discharged  out 
of  custody  as  to  his  commitment  as  aforesaid,  and  such  defeodot 
shall  be  thereupon  discharged. 

If  a  defendant  appear  to  an  indictment  of  felony,  and  after- 
wards before  issue  joined  make  an  escape  either  from  bii  biii 
or  from  prison,  the  common  capiaSt  alias,  and  pluriet  shall  be 
awarded  against  him,  unless  there  had  been  an  exigad  befote, 
in  which  case  a  new  exigent  shall  be  awarded.    2/fan.c.r. 

§19. 

By  Stat.  3  Edm  1.  c.  14.,  the  exigent  shall  not  be  araardedqaui 
accessaries  until  the  principal  shall  be  attainted.  iHat.c-T,* 
§180. 

By  Stat.  8  H.6.  c.  10.  §2.,  on  indictments  for  treason,  felooy,  or 
trespass,  against  persons  dwelling  in  other  counties  than  where  the 
indictment  is  taken,  before  any  exigent  awarded,  pretentlr  iftff 
tlie  first  writ  of  capias  awarded,  and  returned,  another  writ  cicaiii 
shall  be  awarded,  directed  to  the  sheriff  of  the  county  whereof  tiK 
person  indicted  was  supposed  to  be  conversant  by  the  sane  in- 
dictment, returnable  before  the  same  jtutices  or  others  befirre 
whom  he  is  indicted,  at  a  certain  day  containing  the  space  of  tlirte 
months  from  the  date  of  the  said  last  writ,  where  the  coanties  are 
holden  from  month  to  month ;  and  where  they  are  faoidefl  froa 
six  weeks  to  six  weeks  he  shall  have  four  months,  until  the  tetom 
of  the  same  writ ;  by  which  writ  of  second  capias  it  shall  be  ooid* 
manded  to  the  same  sheriff  to  take  the  person  indicted  bj  bi 
body,  if  he  can  be  found  within  his  bailiwick;  and  if  he  cannot  be 
found  within  his  bailiwick,  that  the  said  sheriff  shall  make  pro- 
clamation in  two  counties  before  the  return  of  the  same  writ,  tfatf 
he  which  is  so  indicted  shall  appear  before  the  said  justices  v 
others  in  the  county,  liberty,  or  franchise  where  he  is  indicted,  i^ 
the  day  contained  in  the  said  last  writ  of  capias^  to  ansver  to  tbe 
king  of  the  felony,  treason,  or  trespass,  whereof  he  is  so  iodictai; 
afler  which  second  writ  of  capias  so  served  and  returned,  if  ^ 
which  is  so  indicted  come  not  at  the  day  of  the  same  writ  ofo;^ 
returned,  the  exigent  shall  be  awarded.  §  3.  And  every  exigo* 
and  outlawry  otherwise  awarded  or  pronounced  shall  be  void. 

And  if  any  such  indictment  shall  be  removed  by  certtorarif^ 
before  the  exigent  awarded,  presently  after  such  first  captf* '^ 
turned,  another  writ  of  capias  shall  be  directed  as  before,  retafl>- 
able  before  the  king  in  his  bench. 
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§  5.  But  this  shall  not  extend  to  indictments  taken  in  the  count  j  Cbctter  ex- 
'  Chester,  ccpcwL 

§  6.  Also,  if  any  person  be  indicted  of  felony  or  treason,  and  at  the  If  rcddiDg  in 
Qe  of  the  same  felony  or  treason  supposed  was  conversant  within  nme  coooty. 
e  county  whereof  the  indictment  maketh  mention,  the  like  pro^ 
fss  shall  be  made  against  the  person  so  indicted,  as  hath  formerly 
len  used  ;  that  is,  without  sending  process  into  the  other  county. 
§  4.  But  every  person  indicted  in  the  form  aforesaid,  after  he  is  After  icquittal. 
ily  acquit  by  verdict,  shall  have  an  action  upon  his  case,  against 
e  procurer  of  such  indictment ;  and  if  such  procurer  be  attainted 
lereof,  the  plaintiff  shall  recover  treble  damages.  Which  seemeth 
I  be  upon  account  of  the  distance  at  which  he  is  supposed  to  live 
om  the  place  where  he  is  indicted,  and  consequently  his  extra- 
tlinary  trouble  in  that  behalf. 

DwMing  in  other  counties,^     I^  ^^^  defendant  be  named  of  B.  Where  named 
id  late  of  C,  there  is  no  need  of  zny  capias  to  the  sheriff  of  of  different 
it  county  where  C.  lies,  because  it  appears  that  the  defendant  ^o""*****- 
at  present  conversant  at  B,    But  if  a  defendant  be  named  of 
)  certain  place  at  present,  but  only  late  of  B,  and  late  of  C. 
od  late  of  1>.,  being  all  of  them  in  counties  different  from  that 
herein  the  prosecution  is  commenced,  a  capias  shall  go  to  the 
tieriff  of  every  one  of  those  counties.    2  Haxo,  c.  27*  §  126. 
Shall  be  void*']     Not  utterly  void,  but  only  voidable  by  writ  of  Voidable  only, 
rror.    Id. 

County  of  Chester.']  But  it  may  be  awarded  into  the  counties  Lancaster  and 
alatine  of  Lancaster  and  Durham  ;  and  it  seems  that  it  shall  be  I^u^ham. 
Greeted  to  and  returned  by  the  chancellor  of  Lancaster^  or  bishop 
f  Durham;  and  it  hath  been  said  that  if  he  will  not  return  it,  the 
xigent  may  be  awarded  as  well  as  if  he  had  returned  it ;  because 
he  court  (of  the  sessions  at  least)  cannot  compel  him  to  return 
t,  and  the  prosecution  might  be  unreasonably  delayed,  if  the  pro- 
ceedings were  to  be  stayed  till  he  should  return  it.  2  Han,  c.  27* 
i  125.    Hale's  Sum.  209,  210. 

Mr.  Marrow  saith,  that  by  the  equity  of  this  statute,  if  a  per- 
son indicted  in  one  county  is  imprisoned  in  another,  the  justices 
nay  award  an  habeas  corpus  to  remove  him  before  themselves. 
Lam6.  526. 

Concerning  the  execution  of  the  process,  it  is  laid  down  as  a  To  be  eieented 
general  rule,  that  wherever  the  king  is  a  party  to  the  suit  (as  he  ^y  **^  iheriff ; 
certainly  is  to  all  informations  and  indictments),  the  process  oiight 
to  be  executed  by  the  sheriff  himself,  and  not  by  the  bailiff  of 
^ny  franchise,  whether  it  have  the  clause  non  omittas  or  not,  and 
whether  the  defendant  be  within  a  franchise  or  in  the  county  at  though  in  a 
large ;  for  the  king's  prerogative  shall  be  preferred  to  any  (ran-  franchise. 
chise :  but  it  is  said,  that  this  is  to  be  intended  only  where  in  the 
grant  of  the  franchise  no  mention  is  made  of  causes  to  which  the 
^^^g  is  a  party.    2  Haw.  c.  27-  §  17. 

And  if  the  party  be  in  a  house,  if  the  doors  be  shut,  and  the  Breaking  open 
sheriff  (having  given  notice  of  his  process)  demand  admittance,  doun. 
and  the  doors  be  not  opened,  he  may  break  open  the  doors,  and 
enter  to  take  the  ofiender.    2  Hale,  202. 

Launoek  v.  Browrtf  £.59  G.  S.,  ^  B.  Sf  A.  592.     Trespass  for  In  the  ezecu. 
breaking  and  entering  plaintiff^s  dwelling-house,  and  seizing  a  tionofproceis 
gun.    Plea,  not  guilty.     At  the  trial  before  HolroydJ.  the  de-  ^'^^ 
fendaats,  two  of  whom  were  constables,  and  the  third  the  game*  ^l^c^amia. 
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demeanor,  it  is 
necessary  to  de- 
mand admits 
tance,  before 
the  breaking  of 
the  outer  door 
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felony? 


29  C.  2.  c.  7. 
Process  on  a 
Sunday. 


Process  dis- 
continued. 
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keeper  of  the  manor  where  the  plaintifT  resided,  jntified  the  tict- 
pass  under  a  warrant  granted  by  virtue  of  the  8tat.22&^  Cir.^ 
c.  25*  §  2.,  which  empowers  game-keepers  and  other  penou,  »• 
thorised  by  warrant  under  the  hand  and  seal  of  any  justice  of  tke 
peace  for  the  county,  in  the  day-time  to  search  the  homes  of  vo* 
qualt6ed  persons  suspected  of  having  in  their  custody  gniift,  kc 
for  the  purpose  of  destroying  game»  and  to  seise,  detsio,  ami 
keep  the  same,  to  and  for  the  use  of  the  lord  of  the  manor,  or  to 
cut  to  pieces  and  destroy  them.  The  plaintiff  was  proved  to  be 
an  unoualified  person,  but  on  the  warrant  being  produced,  Mrenl 
objections  were  taken  to  it  as  being  informal.  And  it  further  i^ 
pearing  that  the  outer  door  of  the  plaintiff's  bouse  had  been  brokcs 
open  without  his  having  been  previously  requested  to  opes  it, 
the  learned  judge  was  of  opinion  that  the  justification  wn  oil 
sufficiently  made  out,  and  the  plaintiff  obtained  a  verdict  Aod 
now,  on  motion  for  a  rule  to  shew  cause  why  the  verdict  ihooU 
not  be  put  aside,  and  a  nonsuit  entered,  it  was  cooteoded  tkit 
the  defendants  were  justified  in  obeying  the  warrant ;  tod  that  if 
the  warrant  was  informal,  the  proper  remedy  of  the  plsinliffvtf 
not  against  them,  but  against  the  magistrate  who  had  gmtedit. 
Then,  as  to  the  other  objection,  that  the  outer  doorwsshrabi 
open,  he  contended  that  here  there  appeared  to  have  been  t  bb* 
demeanor  on  the  part  of  the  plaintiff;  and  that  in  theexecstidn 
of  criminal  process,  the  outer  door  may  be  lawfully  brakeD  opes. 
If  a  previous  request  be  held  to  be  necessary,  it  will  be  verjiocoe- 
venient ;  for  in  many  criminal  cases,  as,  for  instance,  fdosj,  ii 
will  give  the  party  accused  notice  that  he  may  make  bis  eicip^* 
—  Abbott  C.J.  lam  of  opinion  that,  in  this  case,  the  verdict  s 
right.  It  is  not.  at  present  necessary  for  us  to  decide  bow&r,iB 
the  case  of  a  person  charged  with  felony,  it  would  be  neccssvy 
to  make  a  previous  demand  of  admittance  before  you  cooU  jis- 
tify  breaking  open  the  outer  door  of  his  house ;  because,  I  a 
clearly  of  opinion  that,  in  the  case  of  a  misdemeanor,  sudi  pre* 
vious  demand  is  requisite ;  and  tliat  is  sufficient  for  the  detcnio- 
ation  of  the  present  case.  It  is  reasonable  that  the  Isv  tbooM 
be  so ;  for  if  no  previous  demand  is  made,  how  is  it  poiiiUefiv 
a  party  to  know  what  the  object  of  the  person  breaking  opes  the 
door  may  be?  He  has  a  right  to  consider  it  as  an  ap;re0O&« 
his  private  property,  which  he  will  be  justified  in  resuting  to  the 
utmost. — Bai^Uy  5.  The  present  verdict  is  quite  right,  bedDK* 
even  in  the  execution  of  criminal  process,  you  must  demssd » 
mittance  before  you  can  justify  breaking  open  the  outer^' 
That  point  was  mentioned  in  the  judgment  of  the  court,  in  tk 
case  of  Burdett  v.  Abbott ^  \^  East,  163.  Holroyd  mABes^*' 
concurred.     R.R.  ^ 

But  by  Stat.  29  C.2.  c.7.  §6.,  no  person  on  the  I/vd't  "T 
shall  serve  or  cause  to  be  served  any  writ,  process,  w  ^'"^ 
order  or  judgment  (except  in  cases  of  treason,  felony,  or  bretc" 
of  the  peace) ;  but  the  service  thereof  shall  be  void,  and  tbepc*^ 
serving  the  same  shall  be  liable  to  answer  damages  to  the  ptf^ 
grieved,  in  the  same  manner  as  if  he  had  done  it  without  ^1^ 
process,  warrant,  order,  or  judgment  at  jiU.     See  tie  Csiiyf^ 

It  seems  to  be  agreed  that  every  suit,  whether  civil  or  criniw. 
imd  also  every  process  in  such  suit  against  jurors,  ought  toK 
properly  continued  from  day  to  day  from  ito  commenceiBeot  t« 
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its  conclusion,  without  any  the  least  gap  or  chasm ;  the  suffering 
any  such  gap  or  chasm  is  properly  called  a  discontinuance;  and 
the  continuing  the  suit  by  improper  process,  (as  by  a  capias 
instead  of  a  distringas^)  or  by  giTing  the  parties  an  illegal  day, 
is  properly  called  a  miscontinuance ;  and  if  the  justices  before 
whom  the  matter  is  depending,  do  not  come  on  the  day  to 
which  it  is  continued,  it  is  said  to  be  put  without  day^  and  cannot 
be  reTiYed  without  a  re-summons  on  re-attachment.    2  i/atCt  c.  27- 

Now  process  may  be  discontinued  several  ways.  As,  1*  Where  How  process  is 
the  second  is  not  tested  on  the  very  same  day  on  which  the  first  discontinued. 
is  returnable.  2.  Where  this  is  a  sessions  intervening  between 
the  teste  and  the  return  of  a  capias,  that  the  defendant  may  not 
be  imprisoned  an  unreasonable  time.  But  it  is  no  objection  to  an 
exigent  that  it  is  not  returnable  the  next  sessions,  because  it  must 
allow  time  for  five  counties  to  be  holden  between  its  teste  and 
return.  8.  Where,  after  issue  or  demurrer,  the  court  gives  the 
partv  a  day  to  a  distant  sessions,  without  making  any  continuanbe 
to  that  immediately  following.  4.  Where  the  sessions  to  which 
the  suit  is  continued  is  adjourned,  and  the  suit  is  not  adjourned 
accordingly.  5.  Where  any  of  the  parties  are  described  in  any 
continuance  of  the  suit,  whether  on  the  roll  or  by  process,  by  a 
name  or  addition  variant  from  those  in  the  original,  though 
only  in  one  letter.  6.  Where  a  venire  or  distringas  is  issued, 
without  any  award  on  the  roll  to  warrant  them.  2  Haxo.  c.  27. 
kOQ.  et  seq. 

And  it  seems  generally  to  be  taken  as  an  undoubted  principle,  Process  once 
that  a  discontinuance  by  suffering  a  total  chasm  in  the  proceed-  discontinued 
ings,  whether  on  the  roll  or  in  the  process,  by  not  giving  a  fresh  *??"?*  ^ 
continuance  instantly  upon  the  determination  of  the  precedent,  "***"• 
shall  never  be  aided  by  any  appearance  of  pleading  over ;  but  it  is  juagr,  where  it 
holden  by  the  greater  number  of  authorities  that  if  the  original  be  is  erroneous  or 
good,  and  the  defendant  present  in  court,  he  shall  be  compelled  defective, 
to  answer  to  such  original,  let  the  process  whereon  he  came  in, 
or  the  execution  of  it,  be  never  so  erroneous  or  defective,  so  that 
It  never  were  discontinued ;  for  the  end  of  process  is  to  compel 
an  appnearance,    and  the   end  being  served,   and  a  legal  charge 
appearing  against  the  defendant  no  way  discontinued,  the  law  will 
^ot  Bo  far  regard  a  slip  in  the  process,  as  to  let  the  defendant  out 
of  court,  in  order  only  to  have  him  brought  in  again  in  better  form. 

2f/att;.c.27.  §107. 

The  processes  (as  well  of  capias  as  of  outlawry)  may  be  stayed  Process  stayed 
"7  a  supersedeas  issuing  from  other  justices  (out  of  sessions),  testi-  by  putting  in 
^ying  that  the  party  hath  come  before  them,  and  hath  found  sure-  ^^^ 
ties  for  his  appearance  to  answer  to  the  indictment,  or  to  pay  his 
fine.    Dak.  c.  193. 

.  ^t\d  it  seemeth  that  even  any  one  justice  may  bail  persons  One  Justice 
•ndicted  at  the  sessions  for  any  ofrence  under  the  degree  of  felony ;  may  bail  after 
for  that  the  statutes  relating  specially  to  the  power  of  justices  in  indictment  for 
granting  bail  do  not  in  this  case  seem  to  take  away  the  power  f^l^V;        ' 
^hich  one  justice  had  before  the  making  of  the  said  statutes. 
^  HaT«.  c.  15.  §  54.    See  tit.  90aU. 
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process  of  out- 
lawxy. 
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31  £.  c.  3. 
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4  &  5  W.  3, 
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II.  ^f  jgDurlatDcp  foe  J^omappearance* 

[SI  EHz.  c.  S —  S  &  4  W,  S.  c-  9.  —  4  A  5  W.  S.  c.  18.  c  K.] 

Judgment  of  outlawry  is  given  by  the  coroner,  at  the  &ftk 
county  court,  upon  the  party^s  not  appearing  to  the  ts^eid 
(which  is  a  writ  commanding  the  sheriff  to  cause  the  defeodaoc 
(exegi)  to  be  demanded  from  county  court  to  county  court  uodI 
he  he  outlawed).  And  such  judgment  is  entered  thus,  Thertfrre 
hy  the  judgment  of  the  coroners  of  our  lord  the  king  oftkecmttji 
aforesaid  he  is  outlataed,    2  Havo,  c*  48.  §  21. 

The  word  outlaxo  {utlaghe\  utlagatus,  cometh  not  immcdtitdy 
from  the  Latin  lex,  but  is  derived  to  us  through  the  Ssxoq^, 
which  signifieth  lara.  And  a  person  outlawed  signifies  one  tints 
out  of  the  protection  of  the  king,  and  out  of  the  aid  of  thelat. 

And  a  man  which  is  outlawed  is  called  outlawed;  butawoau 
which  is  outlawed  is  called  waved,  and  not  utlagata ;  for  tbat 
women  are  not  sworn  in  leets  or  tomes,  as  oien  at  the  ige  of 
twelve  or  more  are;  and  therefore  men  may  be  called  nii^; 
that  is,  extra  legem  positi^  but  women  are  XDOviatiB,  that  is,  dot' 
lictai  left  out  or  not  regarded,  because  they  were  not  sworn  to 
the  law ;  wherein  it  is  to  be  noted,  that  of  ancient  time  g  inin  ns 
not  said  to  be  within  the  law  that  was  not  sworn  to  thelav,«lu<^ 
is  intended  of  the  oath  of  allegiance  in  the  leet.   1  Lut.  128. 

Hence  it  is,  that  a  man  under  the  age  of  twelve  years  csooot be 
outlawed.     1  Inst*  122* 

Process  of  outlawry  lies  in  all  indictments  of  treason  or  fdsoj. 
and  on  all  returns  of  rescous;  and  also  on  all  indictments  of  ti»- 
pass  with  force  and  arms;  and  it  seems  probable  that  it  lies  ostf 
indictment  of  conspiracy  or  deceit,  or  any  other  crime  of  ibigfaff 
nature  than  a  trespass  with  force  and  arms ;  but  not  on  aoj  !•■ 
dictment  for  a  crime  of  an  inferior  nature.  And  it  seems  agreed 
that  it  lies  not  jon  any  action  on  a  statute,  unless  it  be  givefl  bj 
such  statute,  either  expressly,  as  in  the  case  of  a  pngnutmret  or 
impliedly,  as  where  a  recovery  is  given  by  an  action  wheras  nd) 
process  lay  before*  as  on  a  writ  of  trespass  for  a  forcible  enuyt* 
fitat.  .8  H*  6.  c.  9.,  because  the  statute  expressly  gives  a  recofcij 
by  such  a  writ,  and  such  process  lies  in  it  by  the  cominon  lav. 
2i/ato.  C.27.  §  113. 

By  Stat.  31  Elix.  c.  3.,  in  every  action  personal^  wherein  sot 
exigent  shall  be  awarded  out  of  any  court,  one  writ  o(  procltftf' 
tion  shall  be  awarded  out  of  the  same  court,  having  day  of  t0<^ 
and  return  as  the  writ  of  exigent  shall  have,  directed  and  deliTcicc 
of  record  to  the  sheriff  where  the  defendant  dwells ;  vhicb  v^ 
proclamation  shall  contain  the  effect  of  the  action;  aodtfaesbeni 
shall  make  one  proclamation  in  the  open  county  court,  sodss^ 
at  the  general  quarter  sessions  where  the  defendant  dveh  ^ 
another  a  month  at  least  before  the  quinto  esactus%  by  ^^^ 
the  said  writ  of  exigent,  at  or  near  the  most  usual  <loor  of  tB| 
church  or  chapel  where  the  defendant  shall  be  dveUing  tt jbe 
time  of  the  exigent  awarded,  upon  a  Sunday  immedatdf^ 
divine  service. 

Also  by  Stat.  4  &  5  W.S.c.22.  §  4.,  upon  issuing  aay  <^ 
out  of  any  of  the  king's  courts  against  any  pervon  for  scri«i** 
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latter,  before  judgment  or  conviction,  there  shall  also  issue  a  writ  Proclamation 
f  proclamation,  bearing  the  same  teste  and  return,  where  the  of  outlawry, 
lerson  in  the  record  of  proceeding  is  mentioned  to  inhabit,  ac- 
ordiog  to  the  form  of  stat.  31  EL  c.  S.y  which  writ  of  proclamation 
hall  be  delivered  to  the  sheriff  three  months  before  the  return  of 
be  same. 

If  there  are  two  coroners  in  a  county,  or  more,  one  may  execute  Return  of  the 
lie  writ,  as  in  case  of  an  exigent,  but  the  return  must  be  in  the  outlawry, 
ame  of  the  coroners.    2  Htde^  56. 

And  the  return  of  the  outlawry  must  be  certain ;  it  must  shew  Must  be  cer- 
rhere  the  county  court  was  held,  and  in  what  county  ;  and  must  tain, 
etura  the  day  and  year  of  the  king,  to  every  exactus.    2  Hale^ 
03. 

Also  the  sheriff's  name  and  office  must  be  subscribed  to  the 
eturn  of  the  exigent.    2  Hale,  204. 

It  is  said  that  the  justices  in  sessions  cannot  issue  a  capiat  Capiea  uUaga'» 
^gaium,  but  must  return  the  record  of  the  outlawry  into  the  turn. 
C.B.,  and  the  process  of  capias  utlagatum  shall  issue.    2  Hale,  52. 
But  ia  T.  10 «/.  1.,  the  opinion  ofall  the  court  of  common  pleas  Justices  of 
ras,  that  if  one  be  outlawed  before  the  justices  of  the  peace  on  an  peace  may 
Qdictment  of  felony,  they  may  award  a  capias  tUlagatum,  and  so  V^^^"^ 
ras  the  opinion  of  Periam  chief  baron,  and  all  the  court  of  ex-  ^^^* 
;heqaer ;  for  they  that  have  power  to  award  process  of  outlawry, 
itse  also  power  to  award  a  capias  utlagatum,  as  incident  to  their 
luthority  and  jurisdiction.     12  Rep.  103. 

If  a  person  be  outlawed  at  the  suit  of  one  man,  all  men  shall  Consequences 
^Vt  advantage  of  this  personal  disability.     1  Inst.  128.  of  outlawry. 

But  such  disability  abateth  not  the  writ,  but  only  disableth  the 
plaintiff,  until  he  obtain  a  charter  of  pardon.     1  Inst.  128. 

Upon  outlawry  in  treason  or  felony  the  offender  shall  lose  and  For  treason  or 
Torfeit  as  much  as  if  he  had  appeared  and  judgment  had  been  felony, 
given  against  him,  as  long  as  the  outlawry  is  in  force.     2  Hav». 
C.48.  §  22. 

But  the  outlawry  for  a  misdemeanor  doth  not  enure  as  a  con-  For  an  inferior 
action  for  the  offence,  as  it  doth  in  cases  of  treason  and  felony :  offence, 
bat  as  a  conviction  of  the  contempt  for  not  answering,  which  con- 
tempt  is  therefore  punished,  not  by  fine  as  a  conviction  for  the 
ofieoce,  but  by  forfeiture  of  goods  and  chattels  for  the  contempt. 
^-  V.  Tippen,  2  Salk.  494. 

The  very  issuing  of  the  exigent,  in  case  of  treason  or  felony,   Goods  forfeited 
gives  to  the  king  the  forfeiture  of  the  goods  of  the  party  from  the  from  tbe  time 
^me  of  the  teste  of  the  writ  of  exigent :  and  the  forfeiture  by  the  o*"  >««>*ng  tha 
Ciigent  awarded  stands,  although  the  indictment  be  quashed,  ^^'S®''^ 
until  there  be  a  judgment  of  reversal  on  a  writ  of  error :  because 
t^e  king's  title  being  of  record  must  be  avoided  by  a  record. 
2^a/e,204,205. 

And  as  the  award  of  the  exigent  gives  the  forfeiture  of  the  Lands  forfeited 
goods,  so  the  outlawry  gives  the  forfeiture  or  loss  of  the  lands  of  ''""°  *«  **"»• 
the  party  outlawed;  to  wit,  in  case  of  outlawry  of  treason  his  o«theo«*l»wry. 
I&ndg  are  forfeited  to  the  king,  of  whomsoever  they  are  held ;  and 
>n  case  of  outlawry  of  felony  to  the  lord  by  escheat^  of  whom  they 
Are  immediately  holden.    2  Hale,  206. 

But  it  must  be  remembered  that  the  bare  judgment  of  outlawry  But  the  out- 
oy  the  coroner,  without  the  return  thereof  of  record,  is  no  attainder,  1»'^  "*"*15* 
^  gives  any  escheat ;  but  it  must  be  returned  by  the  sheriff,  with  ^*  retained. 
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May  make  a 
will. 

Executor  may 
reverse. 

Modes  of  re* 
versing. 
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the  writ  of  exigiJaciaSi  aod  the  return  indorsed.  2  HaU,  906. 
Or  else  it  must  be  removed  by  certiorari;  for  the  judgaeat  gires 
by  the  coroner  in  the  county  court  is  not  matter  of  record,  that 
court  not  being  a  court  of  record.     1  Iiut.  288* 

And  by  the  outlawry  all  personal  chattels  are  vested  in  the  king 
by  forfeiture;  but  real  chattels,  or  freehold  estates,  are  not  vested 
in  the  king  tiir  after  inquisition  found.     3  Salk,  262. 

In  ancient  times  no  man  could  have  been  outlawed  bat  for 
felony,  the  punishment  whereof  was  death  ;  and  upon  this  accwiut 
an  outlawed  man  was  called  tool/eshead  /  because  he  might  be  pat 
to  death  by  any  man,  as  a  wolf,  that  hateful  beast,  might.  But  is 
the  beginning  of  the  reign  of  K.  Ed.  S.  it  was  resolved  by  tin 
judges,  for  avoiding  of  inhumanity,  and  of  effusion  of  chradu 
blood,  that  it  should  not  be  lawful  for  any  man  but  the  Ami^ 
having  lawful  warrant,  to  put  to  death  any  man  outlawed,  thoogb 
it  were  for  felony ;  and  if  he  did,  he  shall  undergo  sudi  pan  of 
death,  as  if  he  had  killed  any  other  man :  and  so  the  law  continia 
to  this  day.     1  Inst.  28. 

If  a  man  be  indicted  before  justices  of  the  peace,  and  thereopon 
outlawed,  and  is  taken  and  committed  to  prison,  the  justices  of 
gaol-delivery  may  award  execution  of  this  prisoner;  for  the? are 
constituted  to  deliver  the  gaol.  4  Insi.  166.  Hale's  Sum.  158. 
2  Haley  35. 

Where  clergy  is  allowable,  it  shall  be  as  much  allowed  to  «m 
who  is  outlawed,  as  to  one  who  is  convicted  by  verdict  or  coo&s- 
sion.     2  Hato.  c.  33.  §  27. 

But  a  statute  taking  the  benefit  of  clergy  from  those  who  ifaaO 
be  found  guilty  doth  not  thereby  take  it  from  those  who  are  oat- 
lawed.    2  Hai».  c.  33.  §  28. 

But  by  Stat.  3  &  4  fF.  3.  c.  9.  $  2.,  if  any  person  be  indicted  of 
any  offence,  for  which,  by  any  former  statute,  he  is  excluded  firm 
clergy  upon  conviction,  if  he  shall  be  outlawed  thereupon,  be  ifaali 
not  have  his  clergy. 

B^  any  former  statute.']  Hereby  it  appears  that  this  exto<i$ 
not  to  offences  made  felonies  by  statutes  «u)^«^^tfeii^  tothisststite. 
2  //atu.  c.  33.  §  49. 

Where  a  person  is  outlawed,  the  defendant  may  shew  all  tbe 
matter  and  outlawry  returned  of  record,  and  demand  jadgmeitfi* 
he  shall  be  answered,  because  he  is  out  of  the  law,  to  sue  an  action 
during  the  time  that  he  is  outlawed.     1  Inst.  128. 

It  seems  to  be  a  good  challenge  of  a  juror,  that  he  is  oatlaved 
either  for  a  criminal  matter,  or  as  some  say,  in  a  personal  actioD; 
but  not  a  principal  challenge,  but  only  to  the  favour,  anictf  tbe 
record  of  th%  outlawry  be  produced.    2  ffntv.  c.  S5.  §  16-  ^  ^ 

§25. 

But  it  seems  clear  that  outlawry  in  a  personal  action  is  not  i 
good  exception  against  a  witness,  as  it  is  against  a  juror.  ^Hes* 
C.46.  §21. 

An  outlawed  person  may  make  a  will,  andhaveexeeatorforaa* 

ministrators.     Cro.  El,  575. 

And  an  executor  may  reverse  the  outlawry  of  the  testator,  where 
he  was  not  lawfully  outlawed.     1  Leon*  325. 

Outlawry  may  be  reversed  several  ways ;  as,  by  proconog  a  »* 
persedeaSf  and  delivering  it  to  the  sheriff  before  the  ^uixto  ^'^f' 
or  by  shewing  any  matter  apparent  on  record  which  makes  tbt 
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)utlawiy  errooeousi  aft  the  want  of  an  original,  or  the  omission  of 
process,  or  want  of  form  in  a  writ  of  proclamation,  or  a  return  by 
I  pers<m  a(>pearing  not  to  be  sheriff,  or  a  variance  between  the 
>rigiDal  and  exigent  or  other  process,  or  by  a  misnomer,  or  want 
)f  addition.    2  Haw.  c,  50. 

And  upon  a  writ  of  error  upon  an  outlawry  in  felony,  the  party  ^"  ^^  '•^ 
mdaired  must  render  himself  in  custody,  and  pray  the  allowance  apt,^[i^™"*' 
>f  the  writ  of  error  in  person ;  and  if  the  outlawry  be  reversed,  he  sonallj  to  n^ 
hall  be  put  to  answer  the  indictment.    2  Hahf  209*  Tene  it. 

But  by  Stat.  4  &  5  fT.  3.  c.  18.,  one  outlawed,  except  for  treason  4  &  5  W.  s. 
>r  feioDy,  need  not  appear  in  person  to  reverse  an  outlawry,  but  c.  18. 
Day  appear  by  attorney.    2  Salk.  496. 

There  is  another  kind  of  process  out  of  a  court  of  record  against  Other  kinds  of 
)ffender8,  called  aUach'ment^  which  is  generally  for   contempt;  P'^^'^^^^ 
vbich  belongs  to  title  9ttaci)ment. 

The  process  against  f«rorf  may  be  seen  in  the  title  3[unMri9,  ante. 

And  the  process  agamst  mtnesses  in  title  iStiilienee. 

Forms  of  Processes ;  and  First,  of  a  Venire. 

^EGRGE  the  Fourth^  hy  the  grace  ofGody  of  the  united  kingdom 
of  Great  Britain  and  Ireland  kingy  defender  of  the  faith.     To 
he  sheriff'  of  the  county  of  ,  greeting.      We  command 

m  that  you  omit  not^  by  reason  of  any  tiberiy  in  your  baUivoickf 
mt  that  you  cause  A.  O.  of  ■,  in  your  said  county^  yeoman^ 

0  come  before  our  justices  assigned  to  keep  our  peace^  and  also  to 
iear  and  determine  divers  felonies^  trespasses^  and  other  misde^ 
manors  in  the  said  county^  committed  at  ,  in  your  said 

mntyt  on  the  — —  day  of  '  next  ensuing,  to  answer 

tnto  us  upon  certain  articles  presented  against  him  the  said  A.  O. 
ind  have  you  there  then  this  precept.  Witness  J.  P.  and  K.  P. 
li  -  the  — —  day  of  ,  in  the  — —  year 

four  reign. 

And  upon  this  venire^  if  the  defendant  be  returned  sumcient, 
tod  maketh  default,  then  a  distringas  shall  be  awarded,  and  so  the 
tame  process  infinite,  until  he  come  in:  but  if  a  nifiil  hahet  be  re- 
turned at  the  first,  then  after  the  venire  there  shall  go  out  a  capias^ 
iliasf  pluries,  and  exigent.    Dalt.  Sher.  160. 

Form  of  a  Distringas. 

QEORGE  the  Fourth^  by  the  grace  of  God,  of  the  united  king- 
dom of  Great  Britain  and  Ireland  kingf  defender  qf  the  faith. 
To  the  sheriff^ of  the  county  qf  ,  greeting^.     We  command 

you  that  you  omit  notj  by  reason  qf  any  Uberty  tn  your  bailiwick^ 
(fut  that  you  enter  the  samCf  and  distrain  A.  O.  of  ■■  in 

your  county,  yeoman,  by  all  his  lands  and  tenements,  Sfc,  and  that 
you  ansxoerjbr  the  issues  thereof,  Sfc.  and  that  you  have  his  body 
iefore  our  justices  assigned  [and  so  on  as  before  in  the  venire]. 

But  if  a  nihU  (as  hath  been  said)  be  returned  at  first  upon  the 
^nire facias  ;  then  a  capias  shall  issue  thus  :— 

QEORGE  the  Fourth,  by  the  grace  of  God,  of  the  united  king- 
dom o/" Great  Britain  and  Ireland  king,  deader  of  thejaitn, 
To  the  sheriff^  qf  the  county  of  i  ■  >,  greeting.    We  command 
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ou  thai  you  omit  nott  by  reason  of  any  liberty  in  ywr  haUimckj 
ut  that  you  enter  the  samef  and  take  A.  O.  of  in  ywr 

county y  yeoman^  if  he  shall  hejbund  in  your  baiUmcky  and  him 
cause  to  be  safely  keptf  so  that  you  have  his  body  befon  our  justices 
assigned  to  keep  our  peace^  and  also  to  hear  and  determine  dhnt 
Jisloniesj  trespasses^  and  other  misdemeanors  in  the  said  county 
committed^  at  ■  ,  in  your  county^  on  the  — ^—  dag  of 

■  next  ensuingt  to  answer  unto  us  concerning  divers  tru- 

passes  i  contempts^  and  offences^  of  which  he  is  indicted.    And  kezt 

you  there  then  this  tvnV.     Witness  J.  P.  and  K.  P.  at ,  the 

— —  day  of  ,  in  the  ^__«  i^ear  of  our  re^. 

At  tohich  aay  A.  S.  knightf  sheriff*  of  the  county  aforesaid,  rt" 
turned  that  he  is  not  Jbund  in  his  oaUivoicky  and  he  did  not  come. 
Therefore  it  is  commanded  as  before. 

Note.  The  cause  why  the  entry  is  made,  and  he  did  not  come, 
is,  because  the  party  may  appear  Toluntarily,  and  so  afoid  the 
attachment  or  arrest  of  his  body. 

The  Alias  Capias. 

/JEORGE To  the  sheriff^ JVe  command  fn; 

as  voe  before  commanded  you^  that  you  omit  not  '»^— ^  (li 
before). 

At  which  day  ■  (as  before) ;  and  he  did  not  come*    Thert- 

fore  it  is  commanded  to  the  sheriff'^  as  it  hath  been  often  commcMi- 
ed,  SfC, 

The  Pluries  Capias. 

r^EORGE,  8^c.  The  sheriff^  Sfc.  We  command  you^  astsehrx 
often  commanded  you^  that  you  omit  not  (as  before). 
At  which  day  A.  S.  knight,  the  sheriff  qforesaidy  returned^  i^ 
the  aforesaid  A.  O.  is  not  Jbund  in  his  bailiwickp  and  he  didnti 
come.  Therefore  it  is  commanded,  that  you  cause  to  be  detmi- 
ed,  SfC. 

The  Exigent. 

QEORGE,  SfC.  To  the  sheriff,  Spc.  greeting.     We  command  ^^ 

that  you  cause  A.  O.  of ,  in  your  county,  yona, 

to  be  demanded,  until  by  the  law  and  custom  of  our  tingdon  f^[ 
England  he  be  outlawed,  if  he  shall  not  appear  ^  and  ifkedt^ 
appear,  that  then  you  take  him  and  cause  him  to  be  safdy  ieji,  >? 
that  you  have  his  body  before  our  justices  assigned  to  ketf  ^^ 
peace,  and  aho  to  hear  and  determine  divers  JHonies,  trespasses,  Bsi 
other  misdemeanors  in  your  said  county  committed,  ai  the  ^ntri 
quarter  sessions  of  the  peace  of  your  county,  next  ofier  tkefivi 
of  next  ensuing  to  be  held,  wheresoever  in  the  same  «i»? 

the  said  sessions  shall  happen  to  be  holden,  to  answer  wtto  ss  "if 
divers  trespasses,  contempts,  and  offeneesf  of  which  he  is  isdidf^- 
And  have  you  then  there  this  writ.  Witness  Sir  J.  P^  bermi^ 
at  ,  in  the  said  county,  the  ■■  day  of  ->  f* 

the   ■  year  of  our  rei^. 

At  which  day  A.  S.,  kntght,  sheriff*  of  the  county  aforesaid,  rt- 
turned,  that  at  the  county  nolden  at  ,  the  -  ds^ 
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f — ,  tjf  the ifear  of  the  reign  of  our  lord  ike 

ing,  thai  now  is,  and  so  at  four  other  counties  then  nextfoUomng 
here  holden,  the  aforesaid  A.  O.  ijoas  demanded^  and  did  not  ap' 
tear.  Therefore,  by  the  judgment  of  the  coroner  qf  our  said  lord 
he  Jdngt  in  the  county  aforesaid,  he  vsas  ouilaxoed* 

The  Capias  Utlagaiwn. 

fJEORGE,  S^c.  To  the  sheriff^  Sfc*  greeting.     We  command  you 
that  you  omit  not,  by  reason  qf  any  liberty  in  your  county, 
ui  that  you  take  A,  O.,  late  qf  ,  in  your  county,  labourer, 

fke  ihall  be  found  within  your  county,  and  him  cause  safely  to 
>e  kepi,  so  that  you  have  his  body  before  the  keepers  qf  our  peace 
tnd  our  justices  assigned  to  hear  and  determine  divers  folonies, 
respasses,  and  other  misdemeanors  in  your  county  committed,  at 
,  the  — ^  day  qf  ,  to  stand  right  in  our  court 

>efore  our  justices  aforesaid,  upon  a  certain  outlatori/  against  him 
ne  said  A.  O.  promulgated,  at  our  suitffor  certain  folonies  (or 
respasses)  vahertqf  he  is  indicted.  And  have  you  then  there  this 
mt.    Witness,  S^c. 

|dtofanen((i0«    See  tit.  Blaspgemp^ 


33 H. 8.  c.  14.— 1  Ed. 6.  c.l2 3&4  Ed.  6.  c.  15 5 El.  c.  15.] 

IQY  Stat.  5  Eliz.  c,  15.,  if  any  person  shall  advisedly  and  directly  5  EUv.  c.  15. 

advance,  publish,  and  set  forth  by  writing,  printing,  signing, 
)rany  other  open  speech  or  deed,  any  fond,  fantastical,  or  false  jP«>pl>«a««. 
)rophecy,  upon  or  by  the  occasion  of  any  arms,  fields,  beasts,  iJ^SMTtimef 
)adges,  or  such  other  like  things  accustomea  in  arms,  cognizances,  ereiiti,  ftc 
)r  signets,  or  upon  or  by  reason  of  any  time,  year,  or  day,  name, 
>loodshed,  or  war,  to  the  intent  thereby  to  make  any  rebellion, 
Qsurrection,  dissension,  loss  of  life,  or  other  disturbance  in  the 
[ealtn ;  and  shall  be  convicted  thereof  before  a  judge  of  assize,  or 
iustice  of  the  peace,  within  six  months  afler  the  offence  committed, 
be  shall  for  the  first  offence  be  imprisoned  for  a  year,  and  forfeit  Punishment 
10^. ;  and  for  the  second  offence  shall  be  imprisoned  for  life,  and 
forfeit  his  goods :  half  the  forfeitures  to  the  king,  and  half  to  him 
vho  shall  sue  for  them  in  any  court  of  record. 

The  intent  of  the  act  was  to  abolish  certain  foolish  and  super- 
stitious notions  which  prevailed  in  the  times  of  ignorance,  as  were 
set  forth  in  a  statute  made  in  the  S3  H.  8.  c.  14.  reciting.  Where  S3  H.  8.  c  14. 
divers  and  sundry  persons,  making  their  foundation  by  prophecies,  Similar  emu^ 
have  taken  upon  them  a  knowledge  (as  it  were)  what  shall  become  ™^°^ 
0^  them  which  bear  in  their  arms,  cognizance,  or  badge,  fields, 
beasts,  fowIs»  or  any  other  thing  which  hath  been  used  or  accus- 
tomed to  be  put  in  any  of  the  same,  or  in  and  upon  the  letters  of 
their  names,  have  devised,  descanted,  and  practised  to  make  folk 
think,  that  by  their  untrue  guesses,  it  might  be  known  what  good 
^^  evil  things  should  come,  happen,  or  be  done,  by  or  to  such 
persons  as  bore  or  had  such  badges  or  cognizances,  or  had  such 
^^Uerg  in  their  names,  to  the  great  terror  and  destruction  of  such 
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noble  per8onage8|  of  whon  such  fake  propbeeies  btre  er  iheild 
hereafler  be  set  fortb,  whereby  in  times  past  manj  noblelMii  hife 
suffered,  and  (if  their  prince  would  gite  any  ear  thereto)  might  bp 
to  do  hereafter ;  and  therefore  enacted,  tlmt  be  who  sboiild  do  so 
should  be  guilty  of  felony  withont  ben^t  of  clergy. 

This  statute  was  repealed  in  the  lump  by  the  1  Ed<  6.  c.  \% 
which  repealed  all  statutes  making  any  ofl^ces  felony  from  the 
first  year  of  the  reign  of  king  Henry  the  eighth.  And  the  tab* 
stance  thereof  was  re-enacted,  with  a  mitigation  of  the  peot!tT, 
by  Stat.  3  &  4  Ed.  6.  c.  15.  Which  statute  expiring,  the  5  £^  cAS. 
was  enacted  as  above. 


Impugners  of 
the  rites  of  the 
church. 


1  Ed.  6.  c.  1. 
Speaking  ine- 
Yerendy  of  the 
sacrament. 
Indictable. 


public  SZ^or0i)tp« 


IJ.l.  C.4.— ISftHCi 
-  S36.  2.  C.55.  iill.- 


SS  G.  8.  c  S3. 
Public  worship 
in  the  naTj. 


13  &  14  C.  S. 
c.  4. 

Qualifications 
of  lecturer. 


1  Mar.  scia.  8. 
c.  3. 

Disturbers  of 
public  worship. 


Punishment. 


[1  Ed.  6.  c  1. — 1  Mar.  sess.  2.  c.  3. 

c.  4 1  W.  &  M.  sets.  I.  c«  18. 

9G.4.  C.3I.] 

IMPUGNERS  of  the  book  of  common  prayer,  of  the  thirtywiiiie 

articles,  of  the  rites  and  ceremonies  of  the  cburdiof  £ii^^,of 
the  episcopal  government  of  the  church,  or  of  the  form  of  ordenog 
and  consecratmg  archbishops  and  bishops,  shall  be  ipto  /ado  ex- 
communicated, and  not  restored  but  upon  repentance,  and  public 
recantation.     Can.  4, 5, 69  7,  8. 

By  Stat.  1  Ed.  6.  c.  !•,  if  any  person  shall  speak  irreYereoth  rf 
the  sacrament  of  the  Lord's  supper,  he  shall  auffer  iropriiooaeit, 
and  make  fine  and  ransom  at  the  king's  will.  And  three  justices 
(1  Q.)  may  take  information  by  the  oaths  ot  two  witucim;  vA 
afterwards,  at  the  sessions,  may  mqairo  thereof  by  the  oalh  of  tweht 
men  upon  indictment.  And  they  shall,  at  the  sessions  where  tbe 
offender  shall  be  indicted,  dhrect  a  writ  to  the  bishop  to  appesr  br 
himself  or  deputy  at  the  trial.  But  no  person  shall  be  moksted, 
but  within  three  months  after  the  ofience  committed. 

All  commanders,  captains,  and  officers  at  sea,  shall  ctoie  the 
public  worship  of  Ahnighty  God  according  to  the  liturgj  of  tbe 
church  of  England,  to  be  performed  in  their  respective  sh'p!: 
and  prayers  and  preachings  by  the  chaplains  shall  be  perform 
diligently.    Stat.  22  G.  2.  c.  S8.  art.  1 . 

By  Stat.  13  &  14  C.  2.  c.  4.  H  19,  2D,  21.,  no  person  sbill  ^ 
received  as  a  lecturer,  or  allowed  to  preach  or  read  any  leetnre 
or  sermon,  without  licence  from  the  bishop,  and  assenttsg  (^ 
the  thirty-nine  articles,  and  reading  the  common  prayer,  before  te 
first  sermon,  and  on  the  first  lecture  day  of  erery  aiODtli;  ff 
pain  of  three  months'  imprisonment  for  every  olfiisice,  by  t«« 
justices  of  the  peace,  on  certificate  from  the  bishop  of  tlie  oftoce 
committed. 

By  Stat.  1  Mar.  sess.  2.  c.  3.,  if  any  person  shall  dhsUubMvreti^ 
in  his  sermon  by  word  or  deed,  he  shall  be  apprehended  v 
carried  before  a  justice  of  the  peace,  who  shall  conaat  his  ^ 
safe  custody,  and  within  six  days  he  and  another  joilice  1^ 
examine  the  fkct,  and  if  thejr  find  him  guilty  by  two  witaeHei  ^ 
confession,  they  shall  commit  him  to  gaol  for  three  moBtlM,  on 
further  to  the  next  sessions ;  and  if  at  the  sessioas  he  repeats  tm 
is  reconciled,  he  shall  be  discharged  on  finding  siiretitf  f^  ^ 
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}od  behaviour  for  a  year ;  if  not,  he  shall  be  continued  in  gaol 
11  he  does ;  saving  the  ecclesiastical  jurisdiction ;  and  he  shall 
)t  be  punished  both  ways. 

This  statute,  though  made  in  queen  Mary's  reigUi  extendeth  to 
e  divine  service  now  established.     Gibs,  372. 

IVilliams  V,  GienisteTf  £*5G.4f.t  2  B.Sf  C.  699.  Trespass  for  Reading  no- 
sault  and  false  imprisonment.  A  parish  clerk  refused  to  read  in  tices  in  church. 
lurch  a  notice  which  was  presented  to  him  for  that  purpose,  and 
e  person  presenting  it  read  it  himself  at  a  time  when  no  part  of 
c  church  service  was  actually  going  on,  viz.  whilst  the  minister 
is  walking  from  the  communion  table  to  the  vestry  room.  The 
iiendant,  a  constable,  by  order  of  the  minister,  took  him  out  of 
c  church,  and  detained  him  an  hour  after  the  service  was  over. 
e  then  allowed  plaintiff  to  go,  on  his  promise  to  attend  a  magistrate 
e  next  day,  which  he  accordingly  did,  but  no  complaint  being 
ade  against  him  was  discharged.  Verdict  for  plaintiff.  On  motion 
r  R.  N.,  the  Rubric  and  stats.  1  M.  sess.  2.  c.  S.  §  3.  1  fF.  4*  M. 
18.  §  18.  were  cited.  —  Per  Abbott  C.  J.  It  appears  to  me,  that 
e  1  M.  sess.  2.  c,  3.  merely  gave  to  the  common  law  cognizance 

an  offence  which  was  before  punishable  by  the  ecclesiastical 
^:  in  order  to  be  within  that  statute,  the  party  must  maliciously, 
iliully,  or  of  purpose  molest   the  persons  celebrating  divine 
rvice.    Had  the  notice  been  read  by  the  plaintiff  whilst  any  Question  of 
irt  of  the  service  was  actually  going  on,  we  might  have  thought  molesting  the 
at  he  had  done  it  on  purpose  to  molest  the  minister ;  but  the  act  pe»on  Pfrfonn^ 
iving  been  done  during  an  interval  when  no  part  of  the  service  "**^  »«r?w!e; 
as  in  the  course  of  being  performed,  and  the  party  apparently 
ipposing  that  he  had  a  right  to  give  such  a  notice,  I  am  not  pre« 
ired  to  say  that  the  1  M.  sess.  2.  c.  3.  warranted  his  detention,  in 
rder  that  he  might  be  taken  before  a  j ustice  of  the  peace.    Nei  ther 
oes  the  case  come  within  the  toleration  act,  IJV.&M.  c.  18.    That 
i^ly  applies  where  the  thing  is  done  wilfully,  and  of  purpose  and  of  wilfully, 
JaJiciously  to  disturb  the  congregation  or  misuse  the  preacher.  ^^  disturbing 
he  detention  of  the  plaintiff  after  the  time  when  the  service  *  «>ng«5g»tion. 
'ided,  was  therefore  illegal,  and  we  ought  not  to  disturb  the 
erdict  which  has  been  found.     It.  R. 

By  Stat.  \W.  &  M.  sess.  i.e.  18.  $  18.,  **  li^ny  person  or  per-  Disturbers  of 
ons,  at  any  time  or  times  after  the  10th  day  of  June  (1688),  do  religious  wor- 
nd  shall  willingly  and  of  purpose,  maliciously  or  contemptuously  ■'''P'  {j^ 
i>rae  into  any  cathedral  or  parish  church,  chapel,  or  otner  con-  ^"'"*     ' 
negation  permitted  by  this  act,  and  disquiet  ana  disturb  the  same, 
•r  tnisuse  any  preacher  or  teacher,  such  person  or  persons,  upon 
>^oof  thereof  before  any  justice  of  peace,  by  two  or  more  suf- 
icient  witnesses,  shall  find  two  sureties  to  be  bound  by  recogni- 
'ance  in  the  penal  sum  of  50/.,  and  in  default  of  such  sureties  shall 
>e  committed  to  prison,  there  t6  remain  till  the  next  general  or 
luarter  sessions ;  and  upon  conviction  of  the  said  offence  at  the  Conviction  at 
<^>d  general  or  quarter  sessions,  shall  suffer  the  pain  and  penalty  sessions. 
^^  20/.  to  the  use  of  the  king*s  and  queen's  majesties,  their  heirs 
^nd  successors."     See  also  tit.  UMuU 

.  T^e  court  of  K.  B.  refused  to  grant  a  certiorari  to  remove  an 
'^mictment  at  the  sessions,  for  a  person  not  behaving  himself  mo- 
destly and  reverently  at  the  church  during  divine  service ;  which, 
athougi)  punishable  by  ecclesiastical  censures,  yet  the  court  con- 
^^^ved  it  a  proper  cause  within  cognizance  of  the  justices  of  the 
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peace.  And  tliis  was  before  the  above-mentioiied  statute  of  the 
1  fV,&M.  c.  18.— 1  Keb.  491.— But  in  R.  v.  Hnhe  md  oihm, 
5  T.  72.  5^2.f  it  was  held  that  an  indictment  upon  staL  IW.&M» 
c.  18.  at  the  quarter  sessions  may  before  verdict  be  removed  bjr 
certiorari  into  the  K.  B.,  and  upon  c<HiTictioD  of  several  defend* 
anU,  each  is  liable  to  the  penalty  of  20^.  See  9  Burns  EctL  Law, 
8th  ed.  by  TyrvihitU  tit.  IPubUc  Sfflorj^,  §  3. 

By  9  G.  4.  c.  31.  $  23.^  '*  If  any  person  shall  arrest  aoj  detfj* 
man  upon  any  civil  process  while  he  shall  be  performing  difioe 
service,  or  shall  with  the  knowledge  of  such  person  be  goiog  to 
perform  the  same,  or  returning  from  the  performance  thcredl 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  aad  beio^ 
convicted  thereof  shall  suffer  such  punishment  by  fine  or  impniraa- 
ment,  or  by  both,  as  the  court  shall  award." 

The  arrest,  though  it  ma^  be  punished,  is  still  good  io  Iiv, 
unless  on  a  Sunday t  so  that  if  a  rescous  be  made,  andtberebjaflj 
person  shall  be  killed,  the  killing  is  murder.  W^.c^rf 
ferring  to  a  similar  enactment  in  1  /2.  2.  c.  15. 

See  tit«  |aO{ieqi^ 
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Taking  things 
under  colour  of 
purveyance. 


Indictable. 


[12C.2.  C.24.] 

A  NCIENTLY  the  king's  court  was  supplied  with  neceovis 
from  the  ancient  demesnes  of  the  crown ;  and  in  respect 
thereof,  the  tenants  of  those  lands  had  many  privileges,  vbidi 
they  still  enjoy.  But  this  method  being  found  to  be  troablefofoe 
and  inconvenient,  was  by  degrees  disused ;  and  aflerwards  tbe 
kins  was  wont  to  appoint  certain  officers  to  buy  in  provisiofis  Ar 
his  household,  who  were  called  purveyors,  and  claimed  msoj  p 
vileges  by  the  prerogative  of  the  crown.  2  Inst*  5i2.  1  Hs*' 
c,  47.  §  1. 

The  several  laws  which  restrained  the  exorbitance  of  dine 
purveyors,  make  up  a  pretty  large  title  in  the  old  boob;  bo-* 
these  laws  proving  ineffectual  to  remedy  the  evil  complsioed  A 
at  length  by  stat.  12  C.  2.  c.  24.  purveyance  was  entirely  takeo 
away ;  by  which  it  is  enacted,  that  no  sum  of  money  or  other  ting 
shall  be  taken  for  any  provision,  carriages,  or  purveyancef  for  the 
king. 

And  that  no  person  under  colour  of  purvejrance  shall  tike  vf 
timber,  fuel,  cattle,  corn,  grain,  malt,  hay,  straw,  victosl,  cfft, 
carriage,  or  other  thing,  without  consent  of  the  owner;  nvstaH 
require  any  to  furnish  any  horses,  oxen,  or  other  cattle,  ctfti, 

Sloughs,  wains,  or  other  carriages,  for  the  use  of  the  king  ^^ 
ousehold,  without  the  owner's  consent. 
On  pain  of  being  committed  to  gaol  by  a  justice  of  ike  peice) 
and  the  constable,  until  the  next  sessions,  to  be  there  nncted; 
and  also  of  paying  to  the  party  treble  damages  and  ireUe  coits 
on  an  action  at  law. 
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I.  What  it  is. 
11.  Evidence  on  an  Indictment  ofRape^ 
[9  G.  4w  c  SI.] 

III.  Fimishment  of  Hope, 

[9  G.  4.  c.  31-3 

IV.  Principal  and  Accessary. 

[9  0.4-0.31.] 

I.  mf^atitig, 

APE  is  when  a  man  hath  carnal  knowledge  of  a  woman)  by  Rape,  what, 
force  and  against  her  will.    2  Inst.  180.  1  Hatok.  {^  41.  ^  1. 

Ihe  offence  of  a  rape  is  no  way  mitigated  by  shewing  that  the  Consenting  at 

man  at  last  yielded  to  the  violence,  if  such  her  consent  were  !«<• 
ced  by  fear  of  death  or  of  duress.     1  Haw.  c.  41 .  §  2. 

Also,  it  is  not  a  sufficient  excuse  in  the  ravisher  to  prove  that  RaTtshtng  a 

i  woman  is  a  common  strumpet ;  for  she  is  still  under  the  pro-  common  ttrum- 

:tioD  of  the  law»  and  may  not  be  forced.     1  Haxo.  c.  41.  §  2.  ^^ 

Nor  is  it  any  excuse  that  she  consented  after  the  fact.     I  Haof.  Conaenttiig 

^1.  $  2.  after  the  fact. 

The  notion  that  if  a  woman  conceived  it  could  not  be  a  rape,  Non-concep- 
the  ground  that  she  must  in  that  case  have  consented,  may  now  tion. 
^considered  as  ouite  emloded.   1  East,  P.  C.  445. 1  Russ.  557. 
Having  caraal  knowledge  of  a  married  woman  under  circum-  Penonadon  of 
u\ces  which  induce  her  to  suppose  it  is  her  husband ;  held,  by  a  female's  hus- 
3jority  of  eight  to  four  judges,  that  it  did  not  amount  to  a;rape,  but  ^^^ 
veral  of  the  eight  judges  intimated,  that  if  the  case  were  to  occur 
:aini  they  would  advise  the  jury  to  find  a  special  verdict..    Trin. 
fn»,  1822,  R.  v.  Jackson,  C.  C.  R.  487. 

A  husband  cannot  be  guilty  of  a  rape  upon  his  wife,  on  account  crime  of  hus- 
the  matrimonial  consent  which  she  has  given,  and  which  she  band  as  to  his 
iQQot  retract.     But  he  may  be  guilty  as  a  principal  by  assisting  ^if^^* 
'Other  person  to  commit  a  rape  upon  his  wife.     L  St.  Tr.  387- 
^flfe,  629. ;  cited  1  Rtus.  557. 

II.  (!gfitt»rtice  on  an  Blntiittment  of  Kape* 

^e  party  ravished  may  give  evidence  on  oath,  and  is  in  law  a  The  woman's 
^ropetent  witness ;  but  the  credibility  of  her  testimony,  and  how  ^^ 
IT  lorth  she  is  to  be  believed,  must  be  left  to  the  jury,  and  is  more 
^  'ess  credible  according  to  the  circun^stances  of  fact  that  concur 
^  that  testimony.    1  Haie,  633. 

for  instance,  if  the  witness  be  of  good  fame ;  if  she  presently  Cireumsuncea 
'scovered  the  offence,  and  made  pursuit  after  the  offender ;  shewn  '°  *»^*'"''  °^  '*^ 
•fcumstances  and  signs  of  the  injury,  whereof  many  are  of  that 
'^^ure  that  only  women  are  the  most  proper  examiners  and  in- 
pectors ;  if  the  place  wherein  the  fact  was  done  were  remote 
jom  people,  inhabitants,  or  passengers ;  if  the  offender  fled  for  it; 
'^^e»  aod  the  like,  are  concurring  evidences  to  give  greater  pro- 
bability to  her  testimony,  when  proved  by  others  as  well  as  her- 
''I    I  Hak,  633.        ''        ^  ^ 

.^"t»  on  the  other  side,  if  she  concealed  the  injury  for  any  con-  Circumsunces 
^^^^^^ble  time  after  she  had  opportunity  to  complain  ;  if  the  place  \^  disfavour  of 
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where  the  fact  was  supposed  to  be  committed  were  near  to  in- 
habitants or  common  recourse  or  passage  of  passengers,  and  she 
made  no  outcry  when  the  fact  was  supposed  to  be  doDe,  wba 
and  where  it  is  probable  she  might  be  heard  by  othen ;  or  if  a 
man  prove  himself  to  be  in  another  place,  or  in  other  oompm, 
at  the  time  she  charges  him  with  the  fiict ;  or  if  she  be  wrong  k 
the  description  of  the  place,  or  swear  the  fact  to  be  done  in  £ 
place  where  it  was  impossible  the  man  could  haTeacoeMtobertt 
that  time,  as  if  the  room  were  locked  up,  and  the  key  in  the  cnstodj 
of  another  person  ;  these  and  the  like  circumstances  carry  astroQ| 
presumption  that  her  testimony  is  false  or  feigned.     1  HaU,  63$. 

In  a  work  of  this  nature,  it  is  not  necessary  to  enter  into  i 
detail  of  the  judicial  opinions  that  have  at  different  times  beet 
delivered  on  this  subject ;  they  are  chronologically  and  esrredj 
given  at  large  in  1  Eastf  P.  C.  c  10.  §  3.  It  is  suffideot  to  iUte 
generally,  that  now  the  judges  consider  it  to  be  the  lav  of  tbe 
land,  that  emission  (a)  as  well  as  penetration  must  take  place  to  em- 
stitute  the  offence.  But  though  there  must  be  an  emisBOii  it  u 
not  necessary  that  there  should  be  direct  and  positive  evidcoce  of 
that  fact :  this,  like  all  other  facts,  may  be  established  in  proof  bj 
the  circumstances  attending  it.  In  various  cases  the  feniile  csh 
not  swear  to  the  &ct,  though  it  take  place ;  as  in  the  imta&oe  of 
infants ;  or  in  the  case  of  some  adults,  who  may  have  beeo  reo- 
dered  senseless  by  the  previous  violence  of  the  man,  or  of  o(Ikii> 
who  are  never  conscious  of  the  fact  when  it  does  take  pisct 
Without,  however,  entering  more  minutely  into  the  disemsioo  cf 
such  a  subject,  it  will  be  a  sufficient  hint  to  magistrtto  befen 
whom  a  person  may  be  brought  charged  with  this  crime,  to  met& 
to  this  distinction :  if  penetration  be  proved,  and  it  appear  on  tbc 
whole  that  the  man  gratified  his  passion  and  appeared  to  be  sabs- 
fied,  it  will  be  evidence  from  which  a  jury  would  be  directed  to  in- 
fer emission ;  and  consequently  in  such  a  case  the  nsgiAiices 
ought  to  commit  the  party  to  take  his  trial  for  the  capital  oieaoB. 
But  if,  on  the  contrary,  the  man  were  disturbed  or  intermpted  be- 
fore he  appeared  to  have  completed  his  purpose,  a  jury  vout 
probably  mfer  that  there  had  been  no  emission ;  and  in  sodi  ac^t 
the  justices  should  commit  or  bind  the  party  over  to  take  his  tn^ 
for  a  misdemeanor,  (viz.)  an  attempt  to  commit  a  rape  only. 

And  with  regard  to  penetration,  it  will  be  sufficient  to  makeooc 
observation  only ;  that  any  penetration,  however  trifling,  tbot^ 
it  do  not  break  the  hymen,  is  sufficient  for  this  purpose.  R-  ^ 
Musten,  O.  B.  Oct,  1777,   1  East,  P.  C.438. 

But  the  contrary  was  stated  to  be  the  law  by  Gwme^  B.  is  * 
case  in  which  the  prisoner  was  convicted.  Hertford  Sum.  AU' 
1832,  R.  V.  Gammon,  5  C.  4-  P.  321.  ,         . 

It  has  been  made  a  doubt,  at  different  periods  in  the  htstorr  c 
our  courts  of  law,  at  what  particular  age  an  infant  coold  be  swaet 
to  prove  a  rape,  or  an  assault  with  intent  to  ravish  her;  and  at  o^ 
time  a  rule  appears  to  have  prevailed,  that  no  child  coold  be  r.* 
roitted  as  a  witness  under  the  age  of  nine  years,  and  veiy  ^ 
under  ten.  R.  v.  Travers,  1  Sin  700.  R.  v.  Dunnd,  1  J^'j 
P.  C.  442.  But  it  appears  now  to  be  well  established,  diattdulb 
of  any  age,  if  capable  of  distinguishing  between  good  and  en** 
niay  be  examined  upon  oath ;  but  that,  whatever  may  be  it»ap* 
it  cannot  be  examined  unless  sworn.    JBraziers  aur,  iUtt£ng  Spr* 
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ss.  1779,  1  East's  P.  C.  44S,  444.  Bj  sach  capability  of  dis^ 
igaishmg  between  good  and  evil,  must  be  understood  a  belief  in 
od,  or  in  a  future  state  of  rewards  and  punishments ;  from  which 
e  court  may  be  satisfied  that  the  witness  entertains  a  proper 
ose  of  the  danger  and  impiety  of  falsehood*  White's  case, 
Leach,  4S0.     See  tit.  3fiitot- 

It  appears  to  have  been  allowed,  that  the  fact  of  the  child's  Where  child 
iring  complained  of  the  injury  recently  after  it  was  received,  is  incompecent  as 
mfirmatory  evidence  ;  but  where  the  child  is  not  fit  to  be  sworn,  •  witn€«a,  her 
is  clear  that  any  account  which  it  may  have  given  to  others,  ^jdeno^**  "*^ 
ight  not  to  be  received.     1  Russ,  565,  citing  Brazier* s  case,  supra, 
ie  PhUl,  Ev,  19.  222.  6th  edit.   Thus,  on  an  indictment  for  a  rape 
I  a  child  of  five  years  of  age,  where  the  child  was  not  examined. 
It  an  account  of  what  she  had  told  her  mother  about  three  weeks 
Ur  the  transaction  was  given  in  evidence  by  the  mother,  and  the 
rj  convicted  the  prisoner  principally,  as  was  supposed,  on  that 
ridence ;  the  judges,  on  a  case  reserved  for  their  opinion,  thought 
le  evidence  clearly  inadmissible  ;  and  the  prisoner  was  aecord- 
ig\y  pardoned.      Tucker^ s  case,  Exeter  Spr.  Ass,  1808,  cor.  Mar* 
^i  Serjt.  MS.  C.  C.  R.    1  Russ.  565. 

When  the  child  has  appeared  not  sufficiently  to  understand  the  Trial  posfponcd 
ature  and  obligation  or  an  oath,  judges  have  often  thought  it  o"  «co"nt  of 
ecessary,  for  the  purposes  of  justice,  to 'put  off  the  trial  of  a  !^„**"^**"*' 
risoner,  directing  that  the  child  in  the  meantime  should  be  pro-  P*^"*^^* 
R'lj  instructed.     Thus,  in  a  criminal  prosecution  that  was  coming 
Q  to  be  tried  before  Rooke  J.  at  Gloicestery  finding  that  the  prin- 
jpal  witness  was  an  infant,  who  was  wholly  incompetent  to  take 
n  oath,  he  postponed  the  trial  till  the  following  assizes,  and  ordered 
^e  child  to  be  instructed  in  the  meantime  by  a  clergyman  in  the 
finciples  of  her  duty,  and  the  nature  and  obligation  of  an  oath. 
^t  the  next  assizes  the  prisoner  was  put  upon  his  trial,  and  the 
>rl  being  found  by  the  court,  on  examination,  to  have  a  proper 
CQseof  the  nature  of  an  oath,  was  sworn,  and  upon  her  testimony 
^c  prisoner  was  convicted,  and  afterwards  executed.     Mr.  J. 
mke  mentioned  this  at  the  O.  B.  in  1795,  in  the  case  of  Patrick 
^j^rphy^  who  was  indicted  for  a  rape  on  a  child  of  seven  years 
>fd,  and  the  learned  judge  added,  that  upon  a  conference  with  the 
'ther  judges  upon  his  return  from  the  circuit,  they  unanimously 
Ppifoved  of  what  he  had  done.     Vide  2  Bac.  Ahr.  511.  (»). 

^flcA,  43a  (n). 

But  where  it  appeared  that  the  prosecutrix,  who  was  an  adult.  Adult  prose- 
^  not  sufficiently  acquainted  with  the  nature  of  an  oath  to  be  f "*"*  "«* 

tl'f.r''  f'}^^^  '"'^  J''*  j'"*^^  discharged  the  jury,  in  ''^;:%^ 
JTuer  tbat  she  might  be  better  instructed  before  the  next  assizes  ;  ^^h, 
^^e  judges  afterwards  held   that  the  discharge  was  improper, 
^^  that  the  prisoner  ought  to  have  been  acquitted :  a  pardon 
^^  therefore  recommended.     R.  v.  Wade^     Easter  Term,  1825, 

^^•*Af.86. 

In  a  case  where  the  party  ravished  had  died  before  the  trial,  Where  female 
"^'  <^>08ition,  corroborated  by  other  evidence  of  actual  force  and  |f  «*«^.'  ^^ 
penetration,  was  held  sufficient  to  warrant  a  conviction,  though  j^g^;"°"'  ""^ 
"ere  did  not  appear  to  be  any  direct  evidence  of  emission.     It 
^88  left  to  the  jury  to  determine  whether  the  crime  had  been 
^otnpleted  by  penetration  and  emission  ;  and  they  were  directed 
"^^  they  might  collect  the  fact  of  emission  from  the  evidence, 

3  A  2 
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though  the  unfortunate  girl  was  dead,  and  could  not  therefore  gift 
any  further  account  of  the  transaction  than  that  which  wsi  coo- 
tained  in  her  deposition  before  the  magistrate.  R,  ▼•  Flemmg 
and  Windham^  2  Leach^  854. 

Where  the  evidence  of  children  is  admitted,  it  is  raudi  to  be 
wished,  in  order  to  render  their  evidence  credible,  that  there 
should  be  some  concurrent  testimony  of  time,  place,  and  ciitoD- 
stances,  in  order  to  make  out  the  fisict ;  and  diat  the  coDvictioB 
iBhould  not  be  grounded  singly  on  the  unsupported  iccuotioD  of 
an  infant  under  years  of  discretion.  There  may  he,  tb^ore,  m 
many  cases  of  this  nature,  witnesses  who  are  competent,  thitk, 
who  may  be  admitted  to  be  heard ;  and  yet,  after  being  besrd, 
may  prove  not  to  be  credible  or  such  as  the  jury  is  bomid  to  be- 
lieve. For  one  eiccellence  of  the  trial  by  lury  js,  that  the  Jury  >re 
triers  of  the  credit  of  the  witnesses  as  well  as  oi  the  trath  •f  Ae 
fact.    4  Blac.  Com.  214.  PhiU.  Ev.  19. 6th  edit. 

The  party  grieved  is  so  much  considered  as  a  witness  of  leces- 
sity  in  this,  as  in  other  personal  iojuriest  that  if  one  assiBt  sMtber 
man  to  ravish  his  own  wife,  she  is  admissible  as  a  witnen  agiffitf 
him.  Lord  Audleys  case^  5  HwdTs  St.  Tr.  U9^  cited  n 
1  East*s  P.  C.  444. 

« It  is  true,"  says  XiOrd  Hale,  **  that  rape  is  iL  most  dete^ 
crimCi  and  therefore  ought  severely  and  impartially  to  be  paoabed 
with  death.:  but  it  must  be  remembered,  it  is  an  accusatioo  easlj 
to  be  made*  and  hard  to  be  proved^  and  harder  to  be  defended  by 
the  party  accused,  though  never  so  innocent.**  He  then  mendott 
two  remarkable  .cases  of  malicious  prosecution  for  this  erime,  tbit 
had  come  within  his  knowledge;  and  concludes,  ''I  mendfl 
these  instances  that  we  may  be  more  cautious  upon  tiiidsjof  oiefice 
of  this  nature,  wherein  the  court  and  jury  may,  with  so  much  o»^ 
be  imposed  upon  without  great  care  and  vigilance ;  the  heinoos- 
ness  of  the  offence  many  times  transporting  the  judge  and  jarr 
with  so  much  indignation,  that  thev  are  over-hastily  carried  to  tii^ 
conviction  of  the  person  accused  thereof,  by  the  confident  tes^ 
mony,  sometimes  of  malicious  and  &lse  witnesses."  1  HmU^  GSa 
636.    4  Blac.  Com.  214* 

On  trial  for  rape  it  was  held,  that  the  prosecutrix  was  not  c«e- 
pellable,  on  cross-examination,  to  answer  whether  she  has  not  bti 
connection  with  other  men ;  lOr  with  a  particular  individosl  osmed, 
as  these  questions  tended  to  criminate  herself.  And  it  w«  ii» 
held,  that  it  was  not  allowable  to  give  evidence  of  her  having  bi^ 
such  connection,  as  not  being  connected  with  the  present  cbsrfe* 
and  which  she  could  not  come  prepared  to  answer :  after  cfl»- 
viction,  the  judges  were  of  opinion  it  was  properly  ruled  on  boo 
points*    R,  v.  Hodgson^  C.  C  72.  21 1. 

It  is  said,  however,  that  the  character  of  the  prosecutrix  as  tj 
general  chastity  may  be  impeached  by  general  evidence.  C.C£- 
211.  n.(a.)  R.Y.  Clarke,  2  Siark.  N.P.  C.  241. 

And  where  the  general  character  of  the  prosecutrix  hu  been 
impeached  on  cross-examination  as  to  particular  facts,  evidence  of 
subsequent  good  conduct  on  her  part  is  admissible.  R.  v.  CZsrir,  t^ 
See  Stark.  Evid.  1270. 

On  an  indictment  for  rape,  it  was  held  competent  to  ask  pro$e* 
cutrix  on  cross-examination,  whether  since  the  time  of  the  ap- 
posed rape  she  had  not  been  seen  walking  the  streets  in  a  fa»- 
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clous  and  discreditable  manner.    In  the  same  case  it  was  stated, 

at  evidence  might  be  given  of  her  general  lightness  ofcharacter, 

It  not  of  particular  acts  of  criminality.     Per  Park  and  Parke  Js., 

t/ord  Sjfnring  Au.^  1829,  R.  v.  Barker^  S  Car.  ^  P.  589. 

Bj  9  6.4.  c.  31.  §  18. 1  ''  And  whereas,  upon  trials  for  the  crimes   Proof  of  com- 

buggery,  and  of  rape,  and  of  carnally  abusing  girls  under  the  pletionofcriiiiOi 

ipectiveages  hereinbefore  mentioned,  offenders  n'equently  escape 

reason  of  the  difficulty  of  the  proof  which  has  been  required  of 

3  completion  of  those  several  crimes ;  for  remedy  thereof  be  it 

acted,  that  it  shall  not  be  necessary,  in  any  of  those  cases,  to 

Dve  the  actual  emission  of  seed  in  order  to  constitute  a  carnal 

owledge,  but  that  the  carnal  knowledge  shall  be  deemed  com- 

Ke  upon  proof  of  penetration  only." 

Oq  indictment  for  a  rape,  the  jury  found  penetration,  but  nega-   S.  P. 

ed  emission  ;  and  the  judges  on  case  held  the  conviction  right. 

r.  1832,  R.  V.  Cox,  MS.  BayUu  B.    S.C.  1  M.  337. 

[t  is  necessary  to  aver  in  the  indictment,  that  the  act  was  com-   NecesMryaver- 

tled  «  against  the  will"  of  the  party.     1  Rvm.  561.  menu  ".giinrt 

So,  the  word  ''ravish"  is  essential  in  the  indictment,  and  no  ™®^^"> 

Jer  term  will  si^iply  the  omission.    Ibid.  "  lUvUh ;" 

It  has  been  considered,  that  the  words  "  did  carnally  know  **  are  ''  Carnallj 

t  essential ;  but  that,  being  appropriate  and  generally  used,  it  know." 

dd  not  be  prudent  to  omit  them*    Ihid* 

On  indictment  for  a  rape  the  words  camaliier  co^n^vit  were  ^^^  verdict. 

iitted :  on  case,  six  judges  out  of  twelve  thought  it  cured  by 

rdict,  because  those  words  are  not  in  9  6. 4.  c.  31.;  but  they 

>usht  it  bad  before  verdict.     M.  T.  1832,  R.  v.  Warren^  MS. 

y%  B.    See  7  G.4.  c.  64.  §  21. 

Q  a  case  where  the  1st  count  of  the  indictment  charged  the  ?^^'^'°' 

voner  as  a  principal  in  the  6rst  degree,  and  in  the  2d  count  Jf!ri^??°' 
i_  1^  "••1*1  It  1        •-!•  t    ^P*",  Dotn  in 

was  charged  as  a  principal  in  the  second  degree,  by  aiding  and  the  fint  and 

£Uing,  and  it  appeared  that  the  prisoner  and  others  committed  second  degree. 

^  crime  in  succession,  the  others  aiding  and  abetting  in  turn ; 

.'  prisoner  was  found  guilty  generally.   An  objection  was  raised, 

it  9  6.4.  C.31*  makes  no  specific  provision  against  aiders  and 

sttors :  on  case  reserved,  the  judges  held  that  the  conviction 

d  good  on  the  1st  count.     Tr.  T.  1832,  R*  ▼.  Folkes  and  Ludd, 

V*  354.   See  1  Russ.  25.  et  seg.    See  R.  v.  Burgess  and  others^ 

ray  726. 

III.  pumuBment  of  IHafiet 

Of  old  time  rape  was  felony,  for  which  the  offender  was  to  sofler  Felony  without 

ath :  af\erwards  the  offence  was  made  less,  and  the  punishment  *^**  of 

?nged  from  death  to  the  loss  of  those  members  whereby  they  ^'^^y- 

boded ;  that  is  to  say,  it  was  changed  to  castration  and  loss  of 

'^yes,  unless  she  that  was  ravished  before  judgment  demanded 

n  for  her  husband.    2  Inst.  1 80. 

%  tlie  9  G.4.  c.  31.  §  16.  it  is  enacted,  "  That  every  pefsoit  Pnniahment  of 

evicted  of  the  crime  of  rape  shall  suffer  death  as  a  felon.  ^^^' 

5  17.  enacts,  "  That  if  any  peron  shall  unlawfully  and  carnally   9  Geo.  4.  c.  si. 

'ow  and  abuse  any  girl  under  the  age  of  ten  years,  every  such  S™*|^"®T"", 

f^^nder  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  J^£*J^  ?I^*^ 

all  suffer  death  as  a  felon.     And  if  any  person  shall  unlawfully  jike  of  a  girl 

^^  carnally  know  and  abuse  any  girl,  being  above  the  age  of  ten  above  ten  and 

3  A  3  below  twelve. 
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years,  and  under  the  age  of  twelve  jrearg,  erery  nidi  oiendcr  skall 
be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof ,  shall  be 
liable  to  be  imprisoned,  with  or  without  hard  labour,  in  the  com- 
mon gaol  or  house  of  correction,  for  such  term  as  the  court  ibll 
award." 

And  by  stat.  13  i2. 2.  at.  2.  c.  1.,  no  charter  of  pardon  shall  be 
allowed  for  rape,  unless  the  rape  be  specified  therein. 

IV.  fartncipal  mh  Ztttfigavp^ 

Mr.  Haxokins  says,  all  who  are  present  and  actually  assiit  amta 
to  commit  a  rape,  may  be  indicted  as  principal  offenders,  whethei 
they  be  men  or  women.     1  Hato*  c.  41.  §  6. 

So  one  woman  may  be  a  principal  to  the  ravishment  of  ia«dwr. 

In  R,Y,  Burgess  and  otherst  Chester  Spr,  Ass,  1813,  spoa  » 
indictment  charging  three  persons  jointly  with  the  commtisioii  or 
a  rape,  an  objection  was  taken  that  three  persons  cooM  not  be 
guilty  of  the  same  joint  act ;  but  it  was  over-ruled,  opoo  tk 
ground,  that  the  legal  construction  of  the  averment  was  colj  that 
they  had  done  such  acts  as  subjected  them  to  be  punished  as 
principals  in  the  offence.  The  execution  was,  however,  resptted, 
probably  with  a  view  to  enable  the  learned  judges  to  consolt  other 
authorities  on  the  accuracy  of  their  opinion :  but  theprisonen  vac 
afterwards  executed.  5  Ev.  Col,  SU  CL  6.  p.  244.  n.  (17.)  Sdedii, 
and  see  I  Russ,  562. 

And  Ld.  Hale  says,  that  by  stat.  18  EL  c  7m  the  prindpils  ii 
rape  are  ousted  of  clergy,  whether  they  be  principals  in  the  &st 
degree,  to  wit,  he  that  committed  the  fact ;  principals  in  thesecced 
degree,  to  wit,  present,  aiding,  and  abetting ;  but  accessaries, beAft 
and  after,  have  their  clergy.     1  Hale^  6SS. 

By  9  G.4.  c.  31.  §  31.,  every  accessary  before  the  fact  to  fd> 
nies  punishable  under  that  act,  for  whom  no  punishment  has  befs 
provided,  are  made  liable,  at  the  discretion  of  the  court,  \f^^ 
transported  for  any  term  not  exceeding  fourteen  nor  less  than  sens 
years,  or  to  be  imprisoned,  with  or  without  hard  laboor,  for »] 
term  not  exceeding  three  years ;  and  every  accessary  spr  ^ 
fact  to  any  felony  punishable  under  that  act  (except  mordfr)  is 
liable  to  be  imprisoned,  with  or  without  hard  labour,  for  aoj  tens 
not  exceeding  two  years. 


County 


-1 


Warrant  for  a  Rape. 

To  the  constable  of ^  and  to  all  other  cpc- 

stables  and  peace  officers  in  and  for  the  nid  cois^J 
of . 


-,  in  the  said  comdfy  «?^ 


JPORASMUCH  as  A.  S.  of 

xvomariy  hath  this  day  made  information  and  complamt  vp^ 
oath  before  we,  G.C.  esquire^  one  of  his  majesty  s  jutices  ^ '^ 

peace  tn  and  for  the  said  county ^  that  A,ILqf ^»'**'' 

said  county,  labourer^  on  the  ■  day  of —  i'^'^'  ^ 

'    '  in  the  said  county,  did  violently  andjeloniousl}/  f^  **. 

assault  upon  her,  the  said  A,  S.,  and  her,  the  said  A.  S^  f*^  ^"* 
there,  violently  and  against  her  mil,  did  ravish  and  carnaBi/ tt^/ 
These  are  therefore  to  command  you  in  his  majesty  snamtij"^^ 
mth  to  apprehend  and  bring  before  me,  or  some  other  of  his  ttsja^!!  ^ 


isticesqfthe  jteace  in  and /or  the  said  county^  the  hodt^  of  the  said 
.  R.  to  answer  unto  the  said  complaint^  and  to  bejurther  dealt  toith 
'hording  to  iaw.  Herein  Jail  you  not*  Given  under  my  hand  and 
alf  the  'day  of  >  i»  the  year  of  our  Lord  IS-- 

Indictment  for  a  Rape. 

ountyofl  ^HE  jurors  for  our  lord  the  king  upon  their  oath 
■,j         present i  that  A.  O.,  late  of  ,  in  the  county 

^  ,  yeoman^  not  having  the  foar  of  God  before  his  eyes^ 

it  being  moved  and  seduced  by  the  instigation  of  the  devils  on  the 
— —  day  of  ,  in  the  year  of  the  reign  of*  , 

iih  force  andarmsy  at  ,  in  the  county  aforesaid^  in  and  upon 

ne  A.  I.,  spinster,  in  the  peace  of  God  and  of  our  said  lord  the 
ng  then  and  there  being,  violently  and  foloniously  did  make  an 
^sanity  and  her  the  said  A.  I.  against  the  xoill  of  her  the  said  A.  L 
en  and  there  foloniously  did  ravish  and  carnally  knovf ;  against 
e  peace  of  our  said  lord  the  king,  and  against  the  form  of  the 
atuie  in  such  case  made  and  providedm 

Kedt^att^    See  poperp  and  ]aubltc  movitfiip^ 
Krgtattng.    See  iForrstaUing* 

[25  G.  2.  c.  37 —  1  &  2  G.  4.  c.  88, —3  G.  4.  c.  126.] 

^ESCOUS  is  an  ancient  French  word,  coming  from  rescourer,  Whatarescous 

that  is,  recuperare,  to  recover ;  and  signifies  a  forcible  setting  is. 
t  liberty  against  law  a  person  arrested  by  the  process  or  course* 
Haw.     1  Inst.  160. 

It  seems  that  it  is  necessary  that  the  rescuer  should  have  xnow-  From  priTate  or 
edge  that  the  person  is  under  arrest  for  a  criminal  offence,  if  he  public  custody 
« in  the  custody  of  a  private  person;  but  if  he  be  in  the  cus-  •— distinction, 
ody  of  an  officer,  there  at  his  peril  he  is  to  take  notice  of  it. 
•Hale,  60S. 

But  it  is  said  that  to  rescue  a  felon  taken  on  a  general  warrant,  in  what  cases 
0  answer  what  shall  be  objected  against  him,  no  cause  being  felony, 
expressed  in  the  warrant,  is  no  felony.     1  Hale,  578. 

Nor  unless  a  felony  hath  been  really  done.     Hale*s  Sum.  116. 

Although  a  prison  breaker  may  be  arraigned  for  that  offence,  Not  to  be  ar- 
Jctbre  he  be  arraigned  of  the  crime  for  which  he  was  imprisoned,  rsigned  for 
'et  he  who  rescues  one  imprisoned  for  felony  cannot,  according  to  ^|{2ijd**^^of 
he  better  opinion,  be  arraigned  for  such  offence,  as  for  a  felony,  ^^  rescued. 
till  the  principal  offender  be  attainted;  but  he  may  be  imme- 
diately proceeded  against  for  a  misprision,  if  the  king  pleases. 
2  Haio.  e.  21.  f  7. 

Tiierefore,  if  the  principal  die  before  the  attainder,  he  shall  be 
fined  and  unprisoned.     Hale's  Sum.  116. 

^ut  if  the  person  rescued  were  imprisoned  for  high  treason,  the  High  treason. 
I'cscuer  may  be  immediately  arraigned,  all  being  principals  in 
H^^  treason.     1  Russ.  384. 

'^^^o,  if  the  principal  be  found  not  guilty,  or  euilty  of  a  crime  Where  princi- 
"ot  capital,  the  rescuer  ought  to  be  discharged  of  felony :  but  p»l » acquitted, 
*^c  "Jay  be  fined  for  the  misdemeanor.     1  Hale,  598,  599.  «>'  convicted  of 

n   .    A  *  1*8*  crime, 

o  A  4r 
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years,  and  under  the  age  of  twelve  years,  eir 


Pardon. 


years,  ana  unaer  loe  age  oi  tweive  years,  ew  ^ 
be  guilty  of  a  misdemeanor,  and,  being  cf/^^ 
liable  to  be  imprisoned,  witb  or  withouV^/ 
mon  gaol  or  house  of  correction,  forvy 
award."  /  /^. 

And  bv  Stat.  13  R.  2.  st.  2.  c-  //.^f 
allowed  for  rape,  unless  the  rp-  //  i  r^ 


id  cause  of 
the  fiurt  in 


Persons  present 
and  aiding  are 
principals. 

Joint  indict- 
xnent  against 
several. 


IV.  prtr 

Mr.  Haxokins  says,  al'  / 
to  commit  a  rape,  ma*  ^ 
they  be  men  or  woir 

So  one  woman  r  ' 


A  1795,  for  an 

iicers  having  appre- 

,  a  mob  collected  and 

>cier.    In  the  conne  of 

.    iiightf  one  of  the  bailifi 

'.^  one  of  the  assailants,  a 

jC  some  time,  had  killed  her; 

jry  was  ascertained,  the  constable 

the  custody  of  the  bailiff  who  had 

cliffs  on  the  other  hand  gave  the  coo- 


» / 


In  R.V.  Burgf  ;*^'*i2"'y»  ^^  represented  the  violepo^ 

indictment  cha*  ^^^X  ®*^®d  *®  ^^^^  5  notwithstandmg  whidi, 
a  rape,  an  ob*  ake  them  mto  custody  upon  the  charge  of 
euilty  of  t'  ^^^^  offered  to  take  care  also  of  their  prisoner, 
eround  t^  -'  ^^  ^^^"  rescued  by  the  surrounding  mob :  and  the 
they  ha**  >^^'^^  recovered,  the  bailiffs  were  released  by  the  con- 
princip  "^  °^^^  morning.  Heath  J.  was  clearly  of  opinion  that 
probr  /^^^'^  and  his  assistant  were  guilty  of  the  assault  and 
aut^  A  ^d  directed  the  jury  accordingly ;  who  however  acquitted 
af    "^kod&nta.     1  East*s  P.  C.  305. 

^ikiiiderance  of  a  person  to  be  arrested  that  has  committed 
.  ^y,  18  a  misdemeanor,  but  no  felony :  but  if  the  party  be  ar- 
//y^edt  and  then  rescued,  if  the  arrest  were  for  felony,  4he  rescuer 
,^' ig  B  felon;  if  for  treason,  a  traitor;  if  for  trespass,  fineable. 
^     //aies  Sum.  1 16.     2  Haw.  c.  21.  §  7. 

^  The  rescue  of  a  prisoner,  in  any  of  the  superior  courts,  com. 
Access?  ^J^  mitted  by  the  justices,  is  a  great  misprision  ;  for  which  the  party 
before   J'^^!^  sod  the  prisoner  ^if  assenting)  will  be  liable  to  be  punishra  by 


Not  present, 
accessaries. 


after. 
Pur 


t/^* 


C.B8. 


Il^geuer  con* 
dieted  of  Mony 
jj^le  to  trans- 
portation. 


(a)  Sic. 
Imprisonment 
with  hard 
labour. 


imprisonment  for  life,  forfeiture  of  lands  for  life,  and  forfeiture  of 
goods  and  'Chattels,  though  no  stroke  or  blow  were  given*  1  Rtut. 
585.,  and  auikorities  there  cited. 

By  Stat.  1  &  2  G.  4.  c.  88.,  intituled  *'  An  act /or  the  amendment 
of  the  lato  of  rescue,^*  §  I.,  after  reciting  that  *'  Whereas  drvers 
daring  attempts  have  of  late  been  made  to  effect  the  rescue  or 
prevent  the  detention  of  persons  charged  with  or  committed  for 
or  on  suspicion  of  felony :  And  whereas  it  might  tend  more  eliec> 
tually  to  prevent  the  commission  of  such  offences  if  further  pro- 
visions were  made  for  the  punishment  of  persons  who  may 
hereafter  be  convicted  thereof,  as  are  hereinafter  enacted:"  It 
is  therefore  enacted,  that  *^  if  any  person  shall  rescue,  or  aid  and 
assist  in  rescuing,  from  the  lawful  custody  of  any  constable, 
officer,  headborough,  or  other  person  whomsoever,  any  person 
charged  with,  or  suspected  of,  or  committed  for  any  felony*  or 
on  suspicion  thereof,  then  if  the  person  or  persons  so  offending 
shall  be  convicted  of  felony,  and  be  entitled  to  the  benefit  of 
clci*gy»  and  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
one  y«ar,  it  shall  be  lawful  for  the  court  by  or  before  whom  any 
such  person  or  persons  shall  be  convicted,  to  order  and  direct, 
m  case  it  shall  think  fit,  that  such  person  or  persons,  instead  of 
bemg  so  fined  and  imprisoned  as  aforesaid  (a),  shall  be  trans- 
ported beyond  the  seas  for  seven  years,  or  be  imprisoned  only,  or 
be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol,  house 
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'*>enitentiary  house,  for  any  term  not  less  than  i&8G.4,c88. 
'T  three  years. 

^-ir,  ''  person  shall  assault,  beat,  or  wound  any  Penom  u- 

*•*-  -*^^e  '^^»  ^'  other  person  whomsoever,  with  •wWng  con- 

■^'^-*:J^<^  ^ns  thereof,  to  obstruct,  resist,  or  '^^Sell'^'l^ 

''.^'^ .   *-  ^ .  -  detainer  of  any  person  charged  ^nsion  o?**'*" 

-*_    -^    *^'v"V  **"y  person  charged  with  or  detainer  of  per- 

"^"^  "i^,    ^Z-^*  ^  ^t,  or  wound  any  constable,  lotischurgcd 

*^%'#    "V-^  '^^  dOn  whomsoever  with  intent  in  with  felony, 

to  obstruct,  resist,  or  prevent  his  ^^,^^'^cud 

^.  j'  .         ^        *^  ,     ofamudemean- 

.»ner ;  then  and  in  every  or  any  such  or,niay  be  kept 

^  wrsons  so  offending  shall  be  convicted  of  to  hard  labour. 

«i  shall  be  lawful  for  the  court  by  or  before 

wi'son  or  persons  shall  be  so  convicted  as  afore- 

.jd  direct,  in  case  it  shall  think  fit,  that  such  person 

shall,    in  addition  to  any  other  pains,   penalties,  or 

uent  to  which  he,  she,  or  they  are  now  subject  or  liable,  be 

^>t  to  hard  labour  for  any  term  not  exceeding  two  years,  and 
not  less  than  six  months. 

There  are  also  special  penalties  enacted  for  rescuing  offend« 
era  against  particular  statutes,  which  belong  not  to  this  general 
title. 

Although  the  felony  for  which  a  roan  is  arrested  be  not  within  Clergy, 
clergy,  yet  the  rescuing  him  is  within  clergy.     1  //a/e,  599. 607. 

Upon  the  return  of  a  rescons,  process  of  outlawry  shall  issue.  Outlawry. 
2»atv.c.27.  §113.* 

By  the  25  G.  2.  c  87.  §  9.  it  is  enacted,  <*  That  if  any  person  or  Refcue  of  mur- 
persons  what3oever  shall  by  force  set  at  liberty  or  rescue,  or  at-  derert. 
tempt  to  rescue  or  set  at  liberty  any  person  out  of  prison,  who 
shall  be  committed  for  or  found  guilty  of  murder  or  rescue,  or 
attempt  to  rescue  any  person  convicted  of  murder,   going  to 
execution,  or  during  execution,  every  person  so  ofiending  shall 
be  deemed,  taken,  and  adjudged  to  be  guilty  of  felony,  and  shall  Capital, 
suffer  death  without  benefit  of  clergy." 

As  to  rescue  of  convicts  sentenc^  to  be  transported,  see  5  G.  4.  Of  couTicts 
c.  84.  §  22. :  and  of  convicts  sentenced  to  the  penitentiary,  see  •en*«nced  to 
56  G.  S.  c.  68.  §  44.,  tit.  Vtaiwpoctation.  te«iH»ortatoon. 

Under  this  title  may  properly  be  included  the  law  respecting 
rescous  and  pound-breach  in  cases  where  there  has  been  a  distress 
of  goods. 

By  the  common  law,  if  a  man  break  the  pound  or  the  lock  of  Rescous  and 
it,  or  part  of  it,  he  greatly  offendeth  against  the  peace,  and  doth  pound-breach, 
trespass  to  the  king,  and  to  the  lord  of  the  fee,  and  to  the  sheriff, 
and  hundredors,  in  breach  of  the  peace,  and  to  the  party,  and  to 
the  delaying  of  justice ;  and  therefore  hue  and  cry  is  to  be  levied 
e^inst  him,  as  against  those  who  break  the  peace.  Mir,  c,  2.  §  26. 
(See  forms,  /mm/.)  And  the  party  who  distrained  may  take  the 
goods  again,  wheresoever  he  shall  find  them,  and  impound  them 
again.     J  Inst*  47. 

The  forcibly  rescuing  goods  distrained,  and  the  rescuing  cattle  Indictable, 
by  the  breach  of  the  pound  in  which  they  have  been  placed,  have 
been  considered  as  offences  at  common  law,  and  made  the  subject 
of  indictment.     1  Russ.  S63.  and  the  authorities  there  cited. 

An  indictment  will  lie  for  taking  goods  forcibly,  if  such  taking  So»  taking 
be  proved  to  be  a  breach  of  the  peace ;  and  though  such  goods  goods  forcibly. 
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victed of  felony 
liable  to  trans- 
portatiou. 


(a)  Sic. 
Imprisonment 
with  bard 
labour. 


An  indictment  of  rescous  iDUst  set  forth  the  nature  and  cauae  of 
the  imprisonment,  and  the  special  circamstsnces  of  the  fiut  in 
question*    2  Hato,  c.  21 .  §  5. 

Upon  an  indictment  at  £xf^^  Summer  Assises,  1795,  for  an  h- 
sault  and  rescue,  it  appeared  that  the  sheriff's  officers  having  appre- 
hended a  man  by  virtue  of  a  writ  against  him,  a  mob  collected  and 
endeavoured  by  violence  to  rescue  the  prisoner.  In  the  coune  of 
the  scuffle,  which  was  at  ten  o'clock  at  night»  one  of  the  bailifi 
having  been  violently  assaulted  struck  one  of  the  assailaots^  a 
woman,  and,  as  it  was  thought  for  some  time,  had  killed  ber; 
whereupon,  and  before  her  recovery  was  ascertained,  the  constable 
was  sent  for  and  charged  with  the  custody  of  the  bailiff  who  b»l 
struck  the  woman.  The  bailiffii  on  the  other  hand  gave  the  cos- 
stable  notice  of  their  authority,  and  represented  the  Tiolaice 
which  had  been  previously  offered  to  them ;  notwithstanding  vbicb, 
he  proceeded  to  take  them  into  custody  upon  the  dSax^  of 
murder,  and  at  first  offered  to  take  care  also  of  their  priioocr, 
who  however  was  soon  rescued  by  the  surrounding  mob:  andtbe 
woman  having  recovered,  the  bailiffs  were  released  by  the  coa- 
stable  the  next  morning.  Heath  J.  was  clearly  of  opinion  tbat 
the  constable  and  his  assistant  were  guilty  of  the  assaiik  sad 
rescue,  and  directed  the  jury  accordingly ;  who  however  scqaitted 
the  defendants.     1  East's  P.  C.  305. 

A  hinderance  of  a  person  to  be  arrested  that  has  comnittetl 
felony,  is  a  misdemeanor,  but  no  felony :  but  if  the  ptrtj  be  ar- 
rested, and  then  rescued,  if  the  arrest  were  for  felony,  the  nsae 
is  a  felon ;  if  for  treason,  a  traitor ;  if  for  trespass,  finetUe, 
Hales  Sum.  116.    2 Han>.  c. 21 .  § 7. 

The  rescue  of  a  prisoner,  in  any  of  the  superior  courts,  coo- 
mitted  by  the  justices,  is  a  great  misprision  ;  for  which  the  psrtr 
and  the  prisoner  f  if  assenting)  will  be  liable  to  be  panisheain 
imprisonment  for  life,  forfeiture  of  lands  for  life,  and  forfeitoiec^ 
goods  and  chattels,  though  no  stroke  or  blow  were  given.  1  i^iS' 
S85.,  and  authorities  there  cited. 

By  Stat.  1  &  2  G.  4.  c.  88.,  intituled  <<  An  act  for  Ae  amadt»i 
of  the  lato  of  rescue,'*  §  1.,  after  reciting  that  **  Whereas  ^«n 
daring  attempts  have  of  late  been  made  to  efect  the  nseuect 
prevent  the  detention  of  persons  charged  with  or  committed  for 
or  on  suspicion  of  felony :  And  whereas  it  might  tend  more  cfcc- 
tually  to  prevent  the  commission  of  such  offences  if  fortber  pro- 
visions were  made  for  the  punishment  of  persons  vbo  oit 
hereafter  be  convicted  thereof,  as  are  hereinafter  enacted  ^i* 
is  therefore  enacted,  that  **  if  any  person  shall  rescue,  oraidffi 
assist  in  rescuing,  from  the  lawful  custody  of  any  cooitsbie. 
officer,  headborough,  or  other  person  whomsoever,  aaj  yf^ 
charged  with,  or  suspected  of,  or  committed  for  any  felooft  i)f 
on  suspicion  thereof,  then  if  the  person  or  persons  so  offesdii^ 
shall  oe  convicted  of  felony,  and  be  entitled  to  the  beoe&t/ 
clergy,  and  be  liable  to  be  imprisoned  for  any  term  not  exceedic^ 
one  year,  it  shall  be  lawful  for  the  court  by  or  before  vboo  toj 
such  person  or  persons  shall  be  convicted,  to  order  and  direct* 
in  case  it  shall  think  fit,  that  such  person  or  persons,  instesd « 
being  so  fined  and  imprisoned  as  aforesaid  (<i),   shall  be  tnns- 

Sorted  beyond  the  seas  for  seven  years,  or  be  imprisoned  0DlT»<>f 
e  imprisoned  and  kept  to  hard  labour  in  the  conmioogiol»l^^ 
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sf  correction,  or  penitentiary  house,  for  any  term  not  less  than  i&9G.4.c88. 
Doe  and  not  exceeding  three  years. 

§  3.  enacts,  that  if  any  person  shall  assault,  beat,  or  wound  any  Persons  u- 
:on8table,  officer,  headborough,  or  other  person  whomsoever,  with  "«iHing  con- 
ntent  in  so  doing,  or  by  means  thereof,  to  obstruct,  resist,  or  '**^^^  ^  ^™" 
jrerent  the  lawful  apprefciension  or  detainer  of  any  person  charged  hennon  or  **'*" 
rith  or  suspected  of  felony ;  or  if  any  person  charged  with  or  detainer  of  per- 
luspected  of  felony  shail  assault,  beat,  or  wound  any  constable,  mos  churged 
ifficer,  headborough,  or  other  person  whomsoever  with  intent  in  ^'^!^  felony, 
10  doing,  or  by  means  thereof,  to  obstruct,  resist,  or  prevent  his  ^||^Si2emr*** 
)r  her  apprehension  or  detainer;  then  and  in  every  or  any  such  or.maTbekept 
:a8e,  if  die  person  or  persons  so  offending  shall  be  convicted  of  tohardhibonr. 
1  misdemeanor  only,  it  shall  be  lawful  for  the  court  by  or  before 
whom  any  such  person  or  persons  shall  be  so  convicted  as  afore* 
aid  to  order  and  direct,  in  case  it  shaii  think  fit,  that  such  person 
)r  persons  shall,    in  addition  to  any  other  pains,   penalties,   or 
)unifthmentto  which  he,  she,  or  they  are  now  subject  or  liable,  be 
sept  to  hard  labour  for  any  term  not  exceeding  two  years,  and 
lot  less  than  six  months. 

There  are  also  special  penalties  enacted  for  rescuing  offend- 
ers against  particular  statutes,  which  belong  not  to  this  general 
title. 

Although  the  felony  for  which  a  man  is  arrested  be  not  within  Clergy. 
''c*'gy»  yet  the  rescuing  him  is  within  clergy.     1  Hale,  599*  607. 

Upon  the  return  of  a  rescons,  process  of  outlawry  shall  issue.  Outlawry. 
2//flw.c.27.  §113. 

By  the  25  G.  2.  c  S7.  §  9.  it  is  enacted,  <<  That  if  any  person  or  Rescue  of  mur- 
persoQs  what3oever  shall  by  force  set  at  liberty  or  rescue,  or  at-  deren. 
tempt  to  rescue  or  set  at  liberty  any  person  out  of  prison,  who 
ihall  be  committed  for  or  found  guilty  of  murder  or  rescue,  or 
ittempt  to  rescue  any  person  convicted  of  murder,   going  to 
execution,  or  during  execution,  every  person  so  ofiending  shall 
!>e  deemed,  taken,  and  adjudged  to  be  guilty  of  felony,  and  shall  Capital. 
mffer  death  without  benefit  of  clergy." 

As  to  rescue  of  convicts  sentenced  to  be  transported,  see  5  G.  4.  Of  convicts 
:.  84>.  §  22. :  and  of  convicts  sentenced  to  the  penitentiary,  see  winced  to 

56  G.  3.  c.  63.  §  44.,  tit.  «tan0pOCtatSOn.  teansporlation. 

Under  this  title  may  properly  be  included  the  law  respecting 
escous  and  pound-breach  in  cases  where  there  has  been  a  distress 
^f  goods. 

By  the  common  law,  if  a  man  break  the  pound  or  the  lock  of  Rescous  and 
^  or  part  of  it,  he  greatly  offendeth  against  the  peace,  and  doth  pound-breach, 
trespass  to  the  king,  and  to  the  lord  of  the  fee,  and  to  the  sheriff, 
and  hundredors,  in  breach  of  the  peace,  and  to  the  party,  and  to 
the  delaying  of  justice;  and  therefore  hue  and  cry  is  to  be  levied 
^^ainst  him,  as  against  those  who  break  the  peace.  Mir.  c,  2.  §  26. 
iSee  forms,  post.)  And  the  party  who  distrained  may  take  the 
goods  again,  wheresoever  he  shall  find  them,  and  impound  them 
again.    i/iM/.  47. 

The  forcibly  rescuing  goods  distrained,  and  the  rescuing  cattle  Indictable. 
^y  the  breach  of  the  pound  in  which  they  have  been  placed,  have 
"^en  considered  as  offences  at  common  law,  and  made  the  subject 
01  indictment.     I  Russ.  363.  and  the  authorities  there  cited. 

An  indictment  will  lie  for  taking  goods  forcibly,  if  such  taking  So,  taking 
^  proved  to  be  a  breach  of  the  peace ;  and  though  such  goods  gooda  forcibly. 
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general  turn- 
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are  the  prosecutor's  own  property,  yet,  if  he  take  then  m  thai 
manner,  he  will  be  guilty.     Anon.  3  Saik.  187.    1  iUii.  Si.  363. 

But  as  a  mere  trespass,  without  circumstances  of  violence,  h 
not  indictable,  it  has  been  doubted  whether  even  a  pound-breach^ 
which  has  been  considered  a  greater  offence  at  commoD  tew  than 
a  rescue,  is  an  indictable  offence,  if  unaccompanied  by  a  breach  aC 
the  peace.     3  Burr.  1701. 1731.  1  Ruu.  52. 363. 

But  on  the  other  hand,  it  has  been  submittedt  thai  aa  pound* 
breach  is  an  injuiy  and  insult  to  public  justice,  it  is  indictable  as 
such  at  common  law.  2  Chitt.  Crim.  L.  204,,  and  ike  auikorkia 
there  cited.     1  Russ.  363. 

The  civil  remedy,  however,  given  by  stat.  2JV.&  Af.sess.  1.  c.  5. 
§  4*.  will,  in  most  cases  of  a  pound-breach,  or  a  rescue  of  geodi 
distrained  for  rent,  be  found  the  most  desirable  mode  of  proceed- 
ing, where  the  offenders  are  responsible  persons.  That  statute 
enacts,  that,  upon  any  pound«breach,  or  rescous  of  goods  dis* 
trained  for  rent,  the  person  grieved  thereby  shallf  in  a  apedal 
action  upon  the  case,  recover  treble  damages  and  coats  agaiMt  cbe 
offender,  or  against  the  owner  of  the  goods,  if  they  be  iStervardi 
found  to  have  come  to  his  use  or  possession. 

In  Firth  v.  Purvis,  6  T.  R.  432.,  it  was  held  to  be  no  auvcr 
to  an  action  on  this  statute,  that  the  rent  in  demand  was  tendered 
afler  the  distress  and  impounding. 

In  Latoson  v.  Storey,  1  Ld.  Raym.  20.,  it  was  adjudged  that  the 
costs  shall  be  trebled  as  well  as  the  damages. 

And  it  is  determined,  that  where  an  act  pf  parliament  givo 
treble  damages  for  a  cause  of  action,  for  which  at  common  lav  i 
party  would  only  be  entitled  to  single  damages,  treble  coats  follow 
as  of  course.     Deacon  v.  Morris^  2B.S^  A.  393. 

If  a  man  distrain  cattle,  and  as  he  is  driving  them  to  the  pooni 
they  go  into  the  owner's  house,  and  he  refuse  to  deliver  them,  t^ 
is  a  rescue  in  law.     1  Inst.  161.    6  Bac  Abr.,  tit.  iftcKUC  (A). 

But  here  we  must  observe,  that  there  can  be  no  reacous  bui 
where  the  party  has  had  the  actual  possession  of  the  cattle  or 
other  things  whereof  the  rescous  is  supposed  to  be  made ;  for  if 
a  man  come  to  arrest  another,  or  to  distrain,  and  be  djstuibed  re- 
gularly, his  remedy  is  by  action  on  the  case.  1  Ifui.  161.  6^* 
Ahr.  87.|  and  the  authorities  there  cited. 

By  Stat.  3  G.  4.  c.  126.  %  123.,  if  any  person  or  persons  shall  re- 
lease, or  attempt  to  release,  any  cow,  horse,  ass,  swine,  or  otbir 
live  stock  or  cattle  which  shall  be  seized  for  the  purpose  of  being 
impounded  under  the  authority  of  this  (General  Turnpike)  act,  ^ 
the  pound  or  place  where  the  same  shall  be  so  impounded,  orsU 
pull  down,  damase,  or  destroy  the  same  pound  or  place,  or  anj  p*^ 
thereof,  or  any  lock  or  bolt  belonging  thereto,  or  with  which  ik 
same  shall  be  lastened,  or  shall  rescue  or  release,  or  attempt  to  res- 
cue or  release,  any  distress  or  levy  which  shsdl  be  made,  under  tkt 
authority  of  this  act,  until  or  before  such  cow,  horse,  ass,  iTioe,tf 
other  live  stock  or  cattle  seized  or  so  impounded,  or  such  diitreii 
or  levy  so  made  shall  be  discharged  by  due  course  of  lav,  tnrj 
person  so  offending  shall,  upon  conviction  thereof  before  anj^*^ 
of  H.  M.*s  justices  of  the  peace  for  the  county  or  place  where  tl^ 
offence  shall  have  been  committed,  either  upon  confession  ^  t^ 
party  or  parties  offending,  or  upon  the  oath  of  one  credible  witn^ 
and  which  oath  the  said  justice  is  hereby  authorised  andeoipo^*^' 
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ed  to  admmuter,  be  committed  by  such  justice,  by  warrant  under  3  G.  4.  ciS6. 

big  band  and  aeal,  to  the  common  gaol  or  house  of  correction  of 

such  of  the  said  counties  wherein  the  said  offence  shall  have  been 

committed^  there  to  remain  without  bail  or  mainprize,  for  any  time 

not  exceeding  three  calendar  months.    See  tit*  tM^^mifff  (Turn' 

pike,) 

Indictment  for  a  Rescue. 

'T^ HE  jurors  for  our  lord  the  ting  upon  their  oath  present^  that  on 
the  '  da^  of  ,  in  the    ■  year  of  the  reign  of 

f  J.  P.  etguire^  one  of  the  justices  of  our  said  lord  the  king 
assigned  to  keep  the  peace  in  the  said  county^  and  also  to  hear  and 
determine  divers Jelonies,  trespasses^  and  other  misdemeanors  in  the 
said  counly  committed^  did  makcy  direct^  and  deliver  a  fvarrani  or 
precept  in  nriting,  to  A.  C.  qf  ,  in  the  said  county f  yeoman^ 

constable  of  the  town  qf  — -i.—  aforesaid^  in  the  county  cjbresaid^ 
by  nAich  said  toarrant  he  the  saiaA.  C.  the  constable  q/oresaidf  toas 
commanded  to  take  the  body  of  A.  O.  late  of  yeomanf  and 

ining  and  have  him  the  said  A.  O.  before  the  said  J.P.,  to  be  «jr- 
amined  by  him  the  said  J.  P.  concerning  an  assault  said  to  have  been 
committed  by  him  the  said  A.  O.  upon  A.  I.  of'  ,  yeoman  / 

which  said  A*  C.  the  constable  aforesaid^  afterwards^  that  is  to  say^ 
on  the  '  day  qf  ,  in  the  year  aforesaid^  at  ■ 

q/bresaidf  in  the  county  qforesaidf  by  virtue  qfthe  said  warranty  did 
take  and  arrest  him  the  said  A.  O.jfor  the  cause  qforesaidf  and  him 
the  said  A.  O.  in  his  custody^  by  virtue  qfthe  said  warranty  then  and 
there  had:  and  that  the  said  A.  O.  late  qf  ajbresaid^  in 

the  county  aforesaid^  yeoman^  and  B.  O.  late  qf  the  same^  yeoman^ 
well  knowing  the  said  A.  O.  <o  to  be  arrested  as  aforesaid^  ajierwards^ 
to  witf  on  the  said  — —  day  qf  ,  in  the  year  aforesaid^  at 

qforesaidf  in  the  county  aforesaid^  with  force  and  arms  fin 

and  upon  the  said  A.  C.  the  constable  qforesaidf  then  and  there  being 
in  the  peace  qf  God  and  of  our  lord  the  kingf  and  in  the  execution  of 
his  satd  ^ke  then  and  there  being,  did  make  an  assaultf  and  him  the 
said  A.  C.then  and  there  did  beat,  wound,  and  iU'treatf  and  that  the 
said  B.  O.  Aim  the  said  A.  O.  out  qf  the  custody  qfthe  said  A.  C. 
and  against  the  will  of  the  said  A.  C,  then  and  tnerCf  with  force  and 
armSf  unlawfullu  did  rescue  and  put  at  large  to  go  where  he  would  / 
and  that  the  satd  A.  O.  himselff  out  qfthe  custcSy  qfthe  said  A.  C. 
and  against  the  will  qf  the  said  A.  Ct  then  and  therCf  with  force 
and  armSf  unlawfully  did  rescuCf  and  escape  at  largCf  to  go  where 
he  would ;  in  contempt  qf  our  said  lord  the  king  and  his  lawSf  to 
the  great  damage  qfthe  said  A.  C,  to  the  evil  example  of  all  others 
in  the  like  case  qffendingf  and  against  the  peace  qf  our  said  lord  the 
king,  his  crown  and  dignity, 

loformatiou  for  a  Rescous  and  Pound-Breach,  at  Common 

Law. 

County  of  1     ^HR  information  and  complaint  qf  An  I.»  constable 

.  J  qf [as  the  case  may  be],  in  the  said 

county f  taken  and  made  upon  oath  before  me,  J.  P.  esauirCf  one  of 
his  majesty  s  justices  qf  the  peace  in  and  for  the  said  county  f  the 

^y  qf  — — -,  in  the  year  qfour  Lord  one  thousand 

eight  hundred  and  —  ;  Who  says,  that  as  constable  qfthe  said 
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parish  of »  [or,  bailiffs  Sec*  or,  as  the  caae  may  be,]  he  n» 

ceived  a  taarrant  under  the  hand  and  teal  of  £.  £•  estpnrt^  [or  ire, 
as  the  case  may  be,]  one  of  his  majesty  s  justices  of  the  peace  in 
and  for  the  said  county  of  bearing  date  the  — —  ia^ 

of  instant  J  by  tohich  hef  the  said  constable^  tvas  eomwunded 

to  sell  such  and  so  much  of  the  goods  and  chattels  of  A*0.  Iste  rf 
,  in  the  said  county ^  yeoman^  as  should  satiny  and  pay 
T.  K.  constable  of  the  aforesaid  parish  of  ,  the  sum  of 

———/.,  being  the  charges  of  conveying  the  said  A»0.  to  tie 
house  of  correction  [or,  as  the  case  may  be,  J  of  the  said  couniy,  at 
■  ■  ,  in  the  said  county^  to  tohich  house  of  correction  [oTi  ai 

the  case  may  be]  he  the  said  A.  O.  was  committed  for  a  mdt* 
meanor  [or,  felony  f  as  the  case  may  be,]  by  a  xvarrant  under  ike 
hand  and  seal  of  the  said  E.  E. ;  that  under  the  said  toarmtfaii 
before  mentioned^  he  the  said  informant  yesterday  morning,  iasg 

ifig day  of  ,  instant,  took  a  distress  on  a  qiuaUkif 

of  potatoes  [or,  as  the  case  may  be,]  belonging  to  the  said  A»On 

tn  a  house  in  the  village  of'  ,  in  the  parish  of ^i « 

the  county  aforesaid^  and  put  a  lock  on  the  door  ;  but  thai  last  ivn- 
ing  the  said  lock  so  placed  on  the  said  distress  toas  milfulfy  Mes 

by  B.  O.  [or,  the  said  A,0.,  as  the  case  may  be,]  of* 1» 

the  said  county,  labourer,  and  that  the  said  potatoes^  so  tdtasss 
distress,  were  rescued  by  the  said  B.  O.  [or,  A.  O.,  as  the  case  loaj 
be,]  tn  breach  of  the  peace,  and  to  the  delaying  of  justice.  He 
therefore  prays  that  hue  and  cry  may  be  levied  against  the  said  B,  0. 
[or,  A.  O.,  as  the  case  may  be,]  /or  the  said rescous  and  poasd- 
breach,  as  against  those  who  break  the  peace. 
Before  me,  h.L 

J.  P. 

Warrant  to  levy  Hue  and  Cry  on  the  foregoing  Information. 

Countv  of!  '^^  ^^^  constables  and  other  officers,  as  well  in  the 
^      |-     said  county  of  ■  ■  as  elsewhere,  to  whom  \k 

J      execution  hereof  does  or  shall  belong. 

Jf/'HEREAS  A.  I.,  constable  of [««  the  esse  nw 

be],  tn  the  said  county,  has  this  day  made  informatumad 
complaint  on  oath  before  me,  J*  P.  esquire^  one  of  his  majattt 
justices  qf  the  peace  in  and  for  the  said  county  qf  — — — •  ^ 
as  constable  of  the  said  parish  qf  ,  [or,  dailjM  Sfcasi^ 

case  may  be,]  he  received  a  warrant  under  the  hand  and  sedtjf 
E.  E.  esquire^  [or,  me,  as  the  case  may  be,]  one  qfhis  mo^J'' 
justices  qfthe  peace  in  and  for  the  said  county  of  >  &«'«^ 

date  the day  qf  ■  instant^  by  which  hetkewd 

constable  was  commanded  to  sell  such  and  so  much  qf  the  goods  a» 
chattels  qf  A,  O,,  late  qf  — — — ,  in  the  said  county,  yeomoMt  si 
should  satisfy  and  pay  T.  K.,  constable  qf  the  qforesaul  pariA  ^ 

,  the  sum  of U,  being  the  charges  qf  eoaivafiH 

the  said  A.  O.  to  the  house  qf  correction  [or,  as  the  case  msj  bej 
qfthe  said  county,  at  ,  in  the  said  county,  to  whick  hnue^ 

correction,  [or,  as  the  case  may  be,]  he  the  said  A.O.  itf<^^ 
mittedfor  a  misdemeanor^  [or,  felony,  as  the  case  mar  ^^.^ 
a  warrant  under  the  hand  and  seal  of  the  said  E.  E. ;  w«*  **^ 
the  said  warrant  frst  before  mentioned,  he  the  said  informnt}i^ 
terday  mornings  being  the  ,,  day  qf  .  Ma^U^ 
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a  diitrest  on  a  quanHty  of  potatoes  [or,  as  the  case  may  be»]  bdong^ 
ing  to  the  said  A.  O.,  in  a  house  in  the  village  of  ■»  in  tke 

parish  of  »  in  the  county  aforesaid^  and  put  a  lock  on 

the  door  :  but  thai  last  evening  the  satd  lock^  so  placed  on  the  said 
distress^  vms  milfidly  broken  by  B.  O.9  [or,  the  said  A.  O*,  as  the 
case  may  be,]  qf  i»i|  in  the  said  county,  labourer,  and  that 

ike  said  potatoes,  so  taken  as  a  distress,  toere  rescued  by  the  said 
B.  O.  [or,  A.  O.,  as  the  case  may  be,]  in  breach  qf  the  peace,  and 
to  the  delaying  qf  Justice :  These  are  therefore  to  command  you 
ybrthtoiih  to  raise  the  power  qf  the  towns  wtthin  your  several  pre* 
cinds,  and  to  make  dUigent  search  therein  for  the  said  B.  O.  [or, 
A.  O.,  as  the  case  may  be,]  and  to  makejresh  pursuit  and  hue  and 
cry  after  himjrom  town  to  town,  andjrom  county  to  county,  as 
toeU  by  horsemen  as  by  footmen  ;  and  to  give  due  notice  thereof  in 
writing,  describing  in  such  notice  the  person  qf  the  said  B.  O.  [or, 
A.  O.,  as  the  case  may  be,]  and  the  offence  aforesaid,  unto  every 
next  constable  on  every  side,  until  he  shall  come  to  the  seo'^hore,  or 
until  the  said  offender  shall  be  apprehended  ;  and  that  you  do  carry 
the  said  B.  O.,  [or,  A.  O.,  as  tne  case  may  be,]  when  so  appre- 
hended, before  some  one  of  his  mqjestys  justices  of  the  peace  in  and 
for  the  said  county  qf  ■,  or  qf  the  county  where  he  shall  be  so 

apprehended,  to  be  by  such  justice  examined  and  dealt  withal  accord' 
ing  to  law.  And  hereof  fail  you  not  respectively  upon  the  peril  that 
shall  ensue  thereon*    Given  under  my  hand  ana  seal,  at  ,  in 

the  said  county  qf  ,  the  '  day  of ,  in  the  year 

\a 


qf  our  Lord  one  thousand  eight  hundred  am 
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Commitment  thereon. 


County  of 


'  «/•  P.  esquire,  one  of  the  justices  of  our  lord  the 
king  assigned  to  keep  the  peace  within  the  said 
county,   to  the  constable  or  ,    in  the  said 

county,   and  to  the  keeper  of  the  common  gaol 
[or,  house  of  correction]  at  >,  in  the  said 

county. 

^TflESE  are  to  command  you  the  said  constable,  in  his  majesty's 
name,  forthwith  to  convey  and  deliver  into  the  custody  qf  the 
said  keeper  of  the  said  common  gaol,  [or,  as  the  case  may  oe,]  the 
body  qfB,  O.,  late  of    ■         ,  in  the  said  county,  labourer,  charged 
upon  the  oath  qf  A.  I.,  constable  qf  ,  [or,  as  the  case  may 

be,]  in  the  said  county,  before  me,  with  rescous  and  pound'breach,  at 
the  village  of  ,  in  the  parish  qf  >  aforesaid,  on  the 

■  day  qf instant,  by  wilfitUy  breaking  the  lock  placed 

on  the  door  qf  a  house  in  the  said  village  of  — — ,  by  the  said 
A.  L,  in  which  the  said  constable  A.  I.  had  impounded  a  quantity 
qf  potatoes,  which  he  the  said  A.  I.  had  taken  and  so  impounded,  by 
virtue  qf  a  warrant  qf  distress  under  the  hand  and  seal  qf  E.  £• 
esquire,  one  qfhis  majesty  s  justices  qf  the  peace  in  and  for  the  said 
county  ;  [or,  me,  the  said  justice,  as  the  case  may  be ;]  and  you  the 
said  keeper  are  hereby  required  to  receive  the  said  B.  O.  into  your 
custody,  in  the  said  common  eaol,  [or,  as  the  case  may  be,]  and 
him  there  safely  to  keep,  untu  the  next  general  quarter  sessions  qf 
the  peace  [or,  general  gaol  delivery,']  for  the  said  county,  unless 
in  the  mean  time  he  shaUjind  sufficient  sureties,  as  well  for  his  ap* 
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pearance  at  the  said  general  quarter  eesrioru  [or,  generd  fivi 
delivery f']  to  amtoer  unto  the  said  offtnee^  as  in  the  nuan  iim  to 
keep  the  peace  and  be.  of  good  behaviour  tovoards  his  nunahf  ad 
M  his  liege  people^  and  especially  iowirds  the  said  A.  £  Htm 
under  my  hand  and  seal  at  y   m   the  said  eoKtfv,  ^ 

■  day  of  f  in  the  year  of  our  Lord  one  thomamiei^ 
hundred  and  —— . 

Recognizance  to  prosecute  for  Resoous  and  Pound- Breidu 

County  of  1   "DE  it  remembered^  that  on  the  '  day  of 1 

*  J         in  the  —  year  of  the  reign  of  our  samrip 

lord  William  ihejburth  of  the  united  kingdom  of  Greit  Bntiin 

and  Ireland  ^jw^,  defender  of  the  faiths  A.  i.  constable  of , 

in  the  said  county,  [or,  as  the  case  maybe,!  personally  camehffTrf 
mCf  J.  P.  esquire  f  one  of  the  justices  of  our  lord  the  king  assigned  to 
keep  the  peace  of  the  said  county,  anaacknoivledgedhimsdfto  <mh 
our  said  lord  the  king  the  snm  of  U  of  good  and  hmfid  msa 
of  Great  Britain,  to  be  made  and  leviea^his  goods  and  dtett^ 
lands  and  tenements,  to  the  use  of  our  said  lord  the  Unr,  his  kan 
and  successors,  if  he  the  said  A.  L  shall  Jail  in  the  condUian  hen- 
under  xoritten. 

The  condition  of  the  above  recognizance  is  such^  that  iftheaiot^ 
bound  A.  I.  shall  personally  appear  at  the  next  general  qujitr 
sessions  of  the  peace f  [or,  general  gaol  delivery,  as  the  case  rajr 
be,]  to  be  hoiden  at  ,fQr  the  said  county  of  ,  aiiliff 

and  there  prefer  a  bill  of  indictment  against  B.  O^  late  of ^i  » 

the  said  county,  labourer,  for  a  rescous  and  pound'breack  at  tk 
village  of  ,  in  the  parish  of 1  in  the  saidcounttfyon  tit 

■  '  day  of  —  instant,  and  shaU  then  and  there  give  gd- 
dence  concerning  the  same  to  the  jurors  toho  shall  inquire  <Arrrf/ 
on  the  part  of  our  said  lord  the  king  ;  and  in  case  the  same  dd 
be  found  a  true  bill,  then  if  the  said  A.  I.  shall  personaBjf  sffts 
before  the  jurors  who  shall  pass  upon  the  trial  of  the  sad  B.  Om 
and  give  evidence  upon  the  said  ineUdmentf  and  not  depart  uiihoii 
leave  of  the  court,  then  this  recognizance  to  be  void^ 

Acknowledged  before  mcp 

J.  P. 

Recognizance  with  Sureties  to  answer  to  an  IndictaKiit  fcr 

Rescous  and  Pound-Breach. 

County  of  1  JOE  it  remembered,   that  on  the  • ■  ^H  ^ 

1 — V        ,inthe yearoftheret^off^ 

to  wit.   J  sovereign  lord  William  the  fourth,  of  the  unsied  hst 
dom  g/* Great  Britain  and  Ireland  king,  defender  of  the  faii^t^^' 

of  ',  in  the  said  county,  labourer,  S.  C.  o/ — — ,tf  w' 

said  county,  cordwainer,  and  1*.  D.  of ,  in  the  saida»^P 

saddler,  personally  came  before  me  J.  P.  esquire,  one  of  tie  j^*^ 
of  our  lord  the  king  assigned  to  keep  the  peace  in  the  said  ca^^* 
and  acknowledged  themselves  to  cfwe  to  our  said  lord  tkelasg^f^ 
several  sums  following,  that  is  to  say,  the  said  B.  0.  the  sun 
———/.,  and  the  said  S.  C.  and  T.  D.  the  sum  of--  "", 
each,  of  lawful  money  of  Great  Britain^  to  be  levied  of  their  se^ 
goods  and  chattels,  lands  and  tenements  respectivdy,  to  the  «*^^ 
our  said  lord  the  king,  his  heirs  and  successors,  tf  the  sad^^' 
shall  make  default  in  the  condition  hereunder  written. 


lEW.] 


He«cue*  735 


The  condition  of  this  recognizance  is  such,  thai  if  the  above* 
ound  B.  O.  do  and  shall  personally  appear  at  the  next  general 
uarter  sessions  of  the  peace  tuhich  shall  he  holden  at  ,  tn 

nd  for  the  said  county  of  ,  [or,  next  general  gaol  de* 

very^  as  the  case  may  be,]  and  then  and  there  anstoer  to  an  indict* 
lent  to  be  preferred  against  him,  by  A.  I.,  constable  of  - 
i  the  said  county^  for  a  rescous  and  pound'breach  at  the  village 
^— — ,  in  the  parish  of  ■  aforesaid^  on  the  — — . 

2y  of instant,  and  in  the  mean  time  shall  keep  the  peace 

nd  be  of  good  behaviour  towards  his  majesty  and  all  his  liege 
7opi€y  and  especially  totoards  the  said  A.  I.,  and  not  depart  mthouf 
^ave  of  the  court ;  then  this  recognizance  to  be  void, 

Acknotoledged  before  me. 


now 


laefi^tittttton  of  stolen  d^ooli^. 

[SI  EL  c.  12.  —  7  &  8  G.  4.  c.  29.] 

I^HE  means  of  restitution  of  goods  for  the  party  from  whom 
ihey  were  stolen,   (since  the  abolition  of  appeals  by  stat* 
9  G.  3.  c.  460  appear  to  be  two.    1.  By  statute.  And,  2.  By  the 
ouTse  of  the  common  law.    I  Hale,  5S8. 

The  Stat*  21  //•  8.  c.  11.  introduced  a  new  law  for  restitution;  qi  h,  g,  / 
3r  before  this  statute  there  was  no  restitution  upon  an  indictment,  >«pealed.) 
>ut  only  upon  an  appeal ;  which  said  statute  enacted  as  follows : 

If  any  felon  do  rob  or  take  away  any  man's  money  er  goods,  Rcitomtion  of 
ind  thereof  be  indicted  and  arraigned,  and  found  guilty  or  other-  iU>]«n  goods. 
^ise  attainted,  by  reason  of  evidence  given  by  the  party  robbed, 
>T  owner  of  the  money  or  goods,  or  by  any  other  by  their  pro- 
curement ;  then  the  party  robbed,  the  owner  of  the  goods,  shall 
)e  restored  to  such  his  money  or  goods;  and  as  well  the  justices 
>f  gaol  delivery,  as  other  justices  before  whom  the  felon  shall  be 
ound  guilty^  or  otherwise  attain ted»  may  award  a  writ  of  restitutioni 
n  like  manner  as  if  the  felon  were  attainted  on  appeal. 

If  the  servant  be  robbed  of  the  master's  money,  or  his  servant,  Where  servant 
^y  his  procurement,  give  evidence  and  convict  the  felon,  the  has  been  rob- 
n^ter  shall  have  a  writ  of  restitution,  if  it  appear  upon  the  in-  '^ » 
dictment  and  evidence  that  it  was  the  master  s  money ;  for  the 
statate  gives  restitution  to  the  party  robbed,  or  owner.     1  Hale, 

If  the  testator  be  robbed,  and  the  thief  be  convict  upon  the  or  testatorr 
pTocurenient  of  the  executor,  such  executor  shall  have  restitution; 
lor  this  being  a  beneficial  law  ought  to  be  construed  beneficially, 
so  as  to  extend  to  executors  and  administrators.    3  Inst,  S42. 

The  Stat.  21  H.S,  c.  11.  is  now  repealed,  and  by  7^8  G.4.  c.29«  7&80.4.C.29. 
§  ^7.)  for  encouraging  the  prosecution  of  offenders,  it  is  enacted.  Restitution  of 
*  That  if  any  person,  guilty  of  any  such  felony  or  misdemeanor  as  &^*  *c. 
aforesaid,  [as  in  the  act  mentioned,]  in  stealing,  taking,  obtaining,  J^d  wu" 
or  converting,  or  in  knowingly  receiving  any  chattel,  money, 
Ji'aluable  security,  or  other  property  whatsoever,  shall  be  indicted 
lor  any  such  offence,  by  or  on  the  behalf  of  the  owner  of  the 
Property,  or  his  executor  or  administrator,  and  convicted  thereof, 
^^  such  case  the  property  shall  be  restored  to  the  owner  or  his 


73$ 


Where  owner 
shall  have  his 
goods  again 
without  prose- 
cution. 

Restitution  bj 
SI  £1.  c  18.^ 
horses. 


Where  not. 


Stolen  goods  of 
several  owners. 


Owner  may  re- 
take stolen  pro- 
perty. 


Ciril  remedy 
for  an  injury 
after  an  acquit- 
tal for  tlie 
ofience. 


The  money  for 
which  the  stolen 
goods  were 
sold. 


Hedtitutton  of  Stolen  ^ooDtL  [CrlmiDal 

representatiye ;  and  the  court  before  whom  any  such  penon  shall 
be  so  convictedy  shall  have  power  to  award,  nrom  time  to  tknei 
writs  of  restitution  for  the  said  property,  or  to  orderthereslitutiia 
thereof  in  a  summary  manner :  provided  always,  that  if  it  thaU 
appear,  before  any  award  or  order  made*  that  any  vsloabk 
security  shall  have  been  &on4  fde  paid  or  discharged  by  socae 
person  or  body  corporate  liable  to  the  payment  thereof,  or,  beiag 
a  negotiable  instrument,  shall  have  been  bondfidi  taken  or  re» 
ceived  by  transfer  or  delivery,  by  some  person  or  body  corporate, 
for  a  just  and  valuable  consideration,  without  any  notice,  or  with- 
out any  reasonable  cause  to  suspect  that  the  same  had  by  any 
felony  or  misdemeanor  been  atolen,  taken,  obtained,  or  convertei 
as  aforesaid,  in  such  case  the  court  shall  not  award  or  (yrder  the 
restitution  of  such  security." 

If  goods  be  stolen,  and  not  waived  in  flight,  nor  seiaed  by  ibe 
king's  officers  or  lord  of  the  manor,  nor  sold  in  open  market,  the 
owner  may  take  them  again  without  any  writ  of  restitution,  or  naj 
bring  his  action  for  them ;  and  this,  although  he  doth  not  pr«e> 
cute  the  offender.    2  Havo.  c.  2S.  ^  49.     KeL  i8. 

And  by  stat.  31  £/.  c.  12«,  where  horses  are  stolen,  and  uld  in 
open  market,  and  the  owner  claims  them  again  within  itx  moaths, 
and  pays  the  buyer  as  much  as  they  cost  him,  he  shall  have  then 
again  without  prosecution. 

But  otherwise,  if  the  goods  be  waived  by  the  felon  in  his  %bt, 
or  in  case  they  be  not  waived,  yet  if  they  be  seized  by  the  laai'i 
officers,  or  lord  of  the  manor,  as  suspecting  them  to  be  itoiefl; 
there  the  party  shall  not  have  restitution,  unlets  the  UHotk  be  cod- 
vioted  at  his  prosecution.    2  Hax»*  c.2S.  §  49*     KeL^ 

Where  the  goods  of  several  persons  are  found  upon  the  thief^ 
the  practice  is,  after  the  felon  is  convicted  upon  one  indiotmeDt, 
for  the  court  to  order  restitution  to  all  who  are  ready  to  piwe- 
cute ;  but  strictly  the  owner  is  not  entitled  to  have  the  restitatita 
of  more  goods  than  those  specified  in  the  indictment,  fw  ^ 
offender  might  have  escaped  by  the  omission.    2  East^  P.  C  TSd> 

Trover  being  brought  for  some  sheep,  defendant  pleaded  thtf 
certain  unknown  persons  had  stolen  the  said  aheep  from  pUatiC 
and  had  brought  them  into  a  manor  belonging  to  the  queen,  w^ 
lell  them  there,  i^nd  that  defendant  as  her  bailiff  bad  taken  tbeor 
as  waifs,  to  her  use.  Held,  on  demurrer,  that  they  were  notlegiBj 
waived  or  forfeited,  and  that  the  owner  may  take  them  when  lie 
will.     Foxley*s  case^  6  Co>  109  (a). 

An  action  of  assault  having  been  brought  for  a  very  leriotf 
injury,  by  stabbing  under  circumstances  which  would  hare  nia^ 
it  a  capital  felony  under  43  G.  3.,  and  it  appeared  that  defendtftf 
had  been  tried  for  it,  and  acquitted ;  the  court  held,  that  afttf 
a  bond  Jide  acquittal,  as  well  as  after  a  convictioo,  the  pv? 
injured  might  have  his  remedy  by  civil  acti<Mi.  Cratby  v.I^^ 
12  East,  409. 

A  man  stole  cattle,  and  sold  them  in  open  market;  the  dicrf 
seized  the  thief  and  the  money,  and  he  was  convicted  and  hiogt^ 
at  the  prosecution  of  the  owner  of  the  cattle,  and  he  had  m^ 
tion  of  the  money ;  for  though  the  statute  gives  power  to  die 
justices  to  award  restitution  of  the  moneif  or  goods  stolen,  ^ 
though  the  money  in  this  case  was  not  stolen ;  yet,  because  it  ^ 
arise  by  stealing,  it  shall  be  within  the  equity,  though  not  in  tbe 
sety  words  of  the  statute.    Noy^  128. 
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But  it  hath  been  a  great  question,  if  goods  be  stolen  and  hj  When  die 
the  thief  soid  in  the  market  overt,  whether,  the  thief  being  con-  8^f  ^^  hccn 
vicied  upon  the  evidence  of  the  party  robbed,  he  shall  have  re-  i**  «»rk«t 
&titutioD  upon  this  statute  of  the  thing  sold  or  not,  the  buyer  not 
being  priry  to  the  felony  ;  but  Ld.  Hale  argues  strongly,  that  he 
shsl)  ha?e  restitution,  notwithstanding  the  sale  in  market  overt  of 
tkegood«  stolen*  1.  Because  this  act  was  made  to  encourage 
persons  robbed  to  pursue  malefactors,  and  therefore  they  have 
an  assurance  of  restitution ;  and  it  would  be  small  encouragement 
if  a  thief,  by  a  sale  in  a  market  overt,  which  is  every  day  almost 
ill  eiery  shop  in  London,  should  elude  it.  2.  Because  the  man 
that  is  robbed  is  robbed  against  his  will,  and  cannot  help  it ;  but 
Lhe  buyer  of  stolen  goods  may  choose  whether  he  will  buy,  or  if  he 
i>uj^  may  yet  refuse  to  buy  unless  well  secured  of  the  property 
of  the  goods,  or  knowing  the  owner.  1  Ualsy  542,  643,  544. 
2Haw.e.^.  §55.  Kel.  ^S. 

But  the  owner  of  goods  stolen,  prosecuting  the  felon  to  con-  Purchaie  in 
fiction,  cannot  recover  their  value  in  trover  from  a  person  who  "n«»'k«t  orert, 
purchased  them  in  market  overt  and  sold  them  airain  before  con-  " ,  rtwle  of 
notion;  notwithstanding  that  the  owner  gave  him  notice  of  the  iieforeconvic- 
robbery  while  they  were  in  his  possession.     Indeed,  if  he  could  tion. 
maintain  such   action,  he  might  recover  with   equal  propriety 
igainst  any  one  of  the  various  persons  through  whose  hands  the 
^oods  might  have  passed  in  the  intermediate  time  between  the 
eiouy  and  conviction ;  during  which  period  the  property  remains 
's  duhio,  liable  to  be  defeated  by  the  attainder.     The  plaintiff, 
however,  has  a  right  to  restitution,  and  perhaps  would  be  entitled 
^.0  recover  damages  in  trover  against  any  person  who  was  fixed 
"^ith  the  goods  after  conviction,  and  refused  to  deliver  them ;  for 
'hen  the  goods  would  be  converted  to  the  prejudice  of  the  owner. 
Norwood  v.  Smith,  2  T.  R.  750. 

11'  it  shall  appear  to  the  court  that  the  party  hath  been  guilty  Negtocc  tn  pio- 
>^  a  gross  neglect  in  prosecuting,  it  seemeth  that  in  sucb  case  he  xcutiDg. 
ihall  not  be  entitled  to  restitution.     2  Hain.  c.  23.  ^56* 

If  a  felon  be  convicted  and  pardoned,  or  be  allowed  his  clergy.  Action  against 
he  party  robbed  may  bring  his  action  of  trover  against  him  for  f«lo«>^^r  P«r- 
m  goods,  and  recover  a  satisfaction  in  damages..  But  such  action  JJ!*   ^ 
ies  not  before  prosecution,  for  so  felonies  would  be  made  up  and  zlUfL!!^:^ 
sealed.    4  BL  Com.  363.  1  Hale,  546.  pro.ecut.on. 

In  trover  for  a  mare,  it  appeared  that  it  had  been  stolen  from.  Owner  not 
be  plaintiff,  and  afterwards  sold  to  defendant ;  but  that  plaintiff  cloing  bis 
^ad  taken  no  steps  for  bringing  the  thief  to  justice.     Best  C-  J.  ^"*^J"  ^^ 
directed  a  nonsuit,  on  the  ground  that  the  plaintiff  had  not  done  "^^  "'* 
^is  duty  to  the  public  in  respect  to  the  prosecution  of  the  felon. 
Oimson  v.  Wood/ull,  2  C.Sf  P.  N.  P.  41. 

IHhe  owner  take  his  goods  again  of  the  oiGender,  to  the  intent  Retaking  goods  ' 
to  favour  him,  or  maintam  him,  this  is  unlawful,  and  punishable  f®  favour  felon 
by  fine  and  imprisonment;  but  if  he  take  them  again  without  any  "  POM»*»hle» 
^ch  intent,  it  is  no  offence.     1  Hale,  546. 

Bat  after  the  felon  is  convicted,  it  can  be  no  colour  of  crime  ^li/^r  as  to  tak- 
to  take  his  goods  again,  where  he  finds  them ;  because  he  hath  *"&  ^?^  *^*' 
pursued  the  law  upon  him^  and  may  have  his  writ  of  restitution,  "^^^'^^'^^ 
»  he  pleases.     1  Hale,  546. 
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I.   FTKa/  15  a  Mioiy  Routy  or  unlaw/id  Assemllif. 
[3G.4.  c-114.  — 7&8G.4.  c.  Sa] 

IL  Ham  the  same  may  be  restrained  h/  a  Private  Penon. 

III.  Hax  by  a  Constable  or  other  Peace  Officer. 

IV.  Haaa  by  one  Justice — and  of  the  Riot  Act, 

[2£cL3.  C.S.  — 34Ed.3.  cl.  —  1  G.  1.  8t.«.  c5.- 
1  Ar2W.  4.  C.41.] 

V.  Hens  by  two  Justices. 

[13  H.  4.  C.7.  — 2H.5.  c.  8 19  H.  7.  c.  13.] 

VI.  How  by  Process  out  of  Chancery. 

[2H.5.  C.8.  — 2H.5.  c.9-  — 8H.6.  c  14.] 

VII.  Seditious  Meetings  and  unlarwful  Assemblies  —  Training 
to  Arms% 
[39G.3.  C.79.  — 57G.3.  c.l9.  — 60G.3.  d.] 

I.  mf^M  t0  a  ]RiDt,  IRout,  or  imlatofuf  Z&itmil^ 

Wbit  if  «D  im-    T^HEN  three  persons  or  more  shall  assemble  themselves  togfthr. 
IawIiiI  mmid-  toith  an  intent  mutually  to  assist  one  another  against  any  r^- 

***^'  shall  oppose  them^  in  the  execution  of  some  enterprise  of  a  prkcj 

nature^  with  force  or  violence^  against  the  peace^  or  to  the  mtrnihi 
terror  ofthepeopU^  whether  the  act  intended  were  qfits^/M^  ^ 
unkmfkli  ir  they  only  meet  to  such  a  purpose  or  intent,  althou^ii 
they  shall  afker  depart  of  their  own  accord,  without  doing  sej 
thine,  this  is  an  untatoful  assembly. 
What  A  root  If  after  their  first  meeting  they  shall  move  forward  towards  die 

execution  of  any  such  act,  whether  they  put  their  intended  per* 
pose  in  execution  or  not)  this,  according  to  the  general  opici>^ 
IS  a  rout  •• 
What  A  rioc  And  if  they  execute  such  a  thing  indeed,  then  it  is  a  riot-  U^- 

^-  1  Haw.  c.  65.  §  1.  Dalt.  c.  136.  pp.  310,  311. 

Kumbcrt  ■>•  It  is  now  settled  on  high  authority,  that  any  meeting  of  gretf 

iemblcd  under  numbers  of  people,  with  such  circumstances  of  terror  as  caonot  hs 
dxcamawace*  endanger  the  public  peace,  and  raise  fears  and  jealonsies  ssD<^t 
^  *"^^Sr  ^^®  J^rog**  subjects,  seems  properly  to  be  called  an  ufdavfvl  wsfli- 
rraiu^  teiror  •  ^y  f  ^*  where  great  numbers  complaining  of  a  common  gnensce 
an  unlawful '  meet  together,  armed  in  a  warlike  manner,  in  order  to  consol*^ 
aisembly.  together  concerning  the  most  proper  means  for  the  recorm  <}• 

their  interests ;  for  no  one  can  foresee  what  may  be  the  even:  a'. 
such  an  assembly.  So,  in  recent  cases  it  has  been  ruled,  tlu:  is 
assembly  of  great  numbers  of  persons,  which,  from  its  general  ip- 
pearance  and  accompanying  circumstances,  is  calculated  to  exc:» 
i^T^JI^*''^  terror,  alarm,  and  consternation,  is  generally  criminal  andanli»'*f 
a  r^Jng         and  all  persons  who  join  an  assembly  of  this  kind,  disregtrdiDg  »fc 
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robable  effect,  and  the  alarm  and  consternation  which  are  likely  to  countenance  to 
nsue,  and  all  who  give  countenance  and  support  to  it,  are  criminal  '^  '^  parties. 
arties.     1  Russ.  254*.,  and  the  authorities  there  cited* 

Prisoners  being  indicted  for  a  riot  and  also  for  an  unlawful   Riot  and  unlaw- 
isembly,  and  it  appearing  that  they  had  met  tumultuously  and  cut  ful  assembly; 
own  fences  in  Dean  Forest : — per  Patteson  J.  The  difference  be-  ^^c*«>n« 
^een  a  riot  and  unlawful* assembly  is  this  :  if  the  persons  assemble 
\  a  tumultuous  manner  and  execute  their  purpose  with  violence, 

is  a  riot ;  but  if  they  merely  meet  upon  a  purpose  which,  if 
Kecated,  would  make  them  rioters,  and  having  done  nothing,  they 
?parate  without  effecting  their  purpose,  it  is  an  unlawful  assembly. 
hford  Sum.  Ass.  1831,  ^.  v.  Birt  and  others,  5  Car.  Sf  P.  15*. 

A  rout  seems  to  be  a  disturbance  of  the  peace  by  persons  assem-    a       .  i 
ling  together  with  an  intention  to  do  a  thing,  which,  if  it  be  ceediM  towards 
xecuted,  will  make  them  rioters,  and  actually  making  a  motion  acta  of  riot. 
awards  the  execution  of  their   purpose.   And  it  seems,  by  the 
ecitals  in  several  statutes,  that  if  people  assemble  themselves,  and 
fterwards  proceed,  ride,  go  forth,  or  move,  by  instigation  of  one  Morinc  at  the 
T  several  conducting  them,  this  is  a  rout,  inasmuch  as  they  move  instigation  of  a 
nd  proceed  in  rout  and  number.     1  Russ.  25*.  leader. 

In  some  cases,   however,  it  may  be  not  only  lawful,  but  an  act  Where  the  law 

>fdaty,  to  collect  an  assemblage  for  the  purpose  of  using  force;  authorises  forces 

s  for  a  sheriff  or  constable  to  get  together  a  competent  number  •*;  M»«nblage 

»f  people  to  suppress  rebels,  or  enemies,  or  rioters,  or  for  a  jus-  If*^*  not  be 
*(•  •!'  It  fa  riotous, 

ice  ot  peace  to  raise  the  posse  to  get  the  better  of  resistance 

n  making  an  entry  into  lands,  &c.,  or  for  the  sheriff  or  other 

minister  of  justice  having  the  execution  of  the  king's  writs ;  but 

t  is  said  not   to  be  lawful   for  them  to  raise  a   force  for   the 

xecution  of  a  civil  process,  unless  they  find  a  resistance  ;  and  it 

s  certain,  that  they  are  highly  punishable  for  using  any  needless 

>uirage  or  violence.     1  Russ.  247. 

If  the  jury  acquit  all  but  two,  and  find  them  guilty,  the  verdict  Not  less  than 

s  void,  unless  they  be  indicted  together  toiih  other  rioters  unknotoUf  ^^  ca"  ^ 

)ecause  it  finds  them  guilty  of  an  offence,  whereof  it  is  impossible  ^^*^  of  a  riot. 

•mt  they  should  be  guilty  ;  for  there  can  be  no  riot  where  there 

ife  no  more  persons  than  two.     2  Haw.  c.  47.  J  8. 

R*  V,  Scott  and  Hans,  3  Burr.  1262.  Six  persons  were  indicted ;  Two  alone  may 
vhereof  two  died  before  trial,  two  were  acquitted,  and  two  con-  he  conricted. 
*:cted.  It  was  moved  in  arrest  of  judgment,  for  that  two  only 
•ould  not  be  found  guilty  of  a  riot,  unless  they  were  indicted 
^gether  mith  other  persons  unknown ;  which  was  not  the  case 
^^re ;  for  it  doth  not  appear  that  any  others  were  guilty  besides 
tnese  two :  here  is  no  finding  as  to  the  two  dead  persons.  —  By 
]^^  Mansfield.  Six  were  indicted.  Two  of  them  are  acquittedf. 
f^o  are  dead  untried.  The  jury  have  found  the  other  two  guilty 
^J  a  riot;  consequently  it  must  have  been  with  one  or  both  of 
^<iose  who  have  not  been  tried ;  as  it  could  not  otherwise  have 
oeen  a  riot. 

^'omen  are  punishable  as  rioters;  but  infants,  under  the  age  Women. 
^'  (discretion,  are  not  persons,  within  the  aforesaid  description,   Infants. 
V^^ishable  as  rioters.     1  Haw.  c.  65.  §  14. 

^ote — In  1  Haw.  pp.  156,  157,  158.  (folio  edition), \he  words 
^"o^e  than  three  persons  are  three  times  over  inserted  instead  of 
^^^^f  persons  or  more;  which  is  only  remarked  as  an  instance,  that, 
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in  a  variety  of  matter,  it  is  impossible  for  the  mind  of  man  to  be 
always  equally  attentive.     See  1  Russ.  247* 

It  seems  agreed,  that  if  a  number  of  persons  being  met  together 
at  a  fair,  or  market,  or  church  aisle,  or  on  any  other  lawful  and 
innocent  occasion,  happen  on  a  sudden  quarrel  to  fail  together  bj 
the  ears,  they  are  not  guilty  of  a  riot,  but  of  a  sudden  affray  ociW, 
of  which  none  are  guilty  but  those  who  actually  engage  in  tt;  be- 
cause  the  design  ot  their  meeting  was  innocent  and  lawfuU  and 
the  subsequent  breach  of  the  peace  happened  unexpectedly,  with- 
out any  previous  intention  concerning  it.  Yet  it  is  said,  thai  if 
persons  innocently  assembled  together,  do  afterwards,  upon  a  dis- 
pute happening  to  arise  among  them,  form  themselves  into  parties 
with  promises  of  mutual  assistance,  and  then  make  an  affray*  tbej 
are  guilty  of  a  riot ;  because,  upon  their  confederating  together 
with  an  intention  to  break  the  peace,  they  may  as  properly  be  said 
to  be  assembled  together  for  that  purpose  from  the  time  of  sodi 
confederacy,  as  if  their  first  coming  together  had  been  on  sach  a 
design.     1  Haw.  c.  65.  §  3.  1  Russ.  249,  250. 

An  assembly  of  a  man's  friends  for  the  defence  of  bis  persoa 
against  those  who  threaten  to  beat  him,  if  he  go  to  such  a  market. 
&c.  is  unlawful ;  for  he  who  is  in  fear  of  such  insults  must  pro- 
vide for  his  safety  by  demanding  the  surety  of  the  peace  agatiut 
the  persons  by  whom  he  is  threatened,  and  not  make  use  of  Mcb 
violent  methods,  which  cannot  but  be  attended  with  the  dsager 
of  raising  tumults  and  disorders,  to  the  disturbance  of  the  public 
peace.  But  an  assembly  of  a  man's  friends  at  his  own  house,  d* 
the  defence  of  the  possession  of  it  against  such  as  threateo  to 
make  an  unlawful  entry,  or  for  the  delence  of  his  person  agsisa 
such  as  threaten  to  beat  him  in  his  house,  is  indulged  by  law :  for 
a  matins  house  is  looked  upon  as  his  castle.  He  is  not,  however, 
to  arm  himself  and  assemble  his  friends  in  defence  of  his  clo^ 
Per  Heath  J.,  R.  v.  the  Bishop  of  Bangor,  Shrewsbury  Suu,Ju> 
1796,  1  Russ.  254. ;  and  see  the  authorities  there  cited. 

And  the  law  is,  that  if  any  person  encourages,  or  promotei,  or 
takes  part  in  riots,  whether  by  words,  signs,  or  gestures,  or  bj 
wearine  the  badge  or  ensign  of  the  rioters,  he  is  himself  to  be  coe- 
sidered a  rioter;  for  in  this  case  all  are  principals.  Per  Mn^ydd 
C.  J.t  in  Clifford  v.  Brandon^  2  Camp.  370. 

It  also  seems  agreed,  that  the  injury  or  grievance  conplsined 
of  and  intended  to  be  revenged  or  remedied  by  such  an  asMbj 
must  relate  to  some  private  quarrel  only  ;  as  the  tncJosingof  lasd* 
in  which  the  inhabitants  of  a  town  claim  a  right  of  coinmoD,  or 
gaining  the  possession  of  tenements  the  title  whereof  is  in  dirpate. 
or  such  like  matters,  relating  to  the  interest  or  disputes  ai  pV' 
ticular  persons,  and  no  waj  concerning  the  public ;  for  wbere^c^ 
the  intention  of  such  an  assembly  is  to  redress  public  griefsnceN 
as  to  pull  down  inclosures  in  general,  or  reform  religion^  and  the 
like,  it  is  high  treason.     1  Haw.  c.  65.  §  6. 

It  seems  to  be  clearly  agreed,  that  in  every  riot  there  most  be 
some  such  circumstances,  either  of  actual  force  or  violence,  or  t 
least  of  an  apparent  tendency  thereto,  as  are  naturally  apt  to  stnb 
a  terror  into  the  people,  as  the  shew  of  armour^  threateoing 
speeches,  or  turbulent  gestures ;  for  every  such  offence  m^ 
be  laid  to  be  done  in  terrorem  poputi.  And  from  hence  it  desrlT 
follows  that  assemblies  at  wakea^  or  other  festival  tm»>  ^ 
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neetings  for  exercise  of  common  sports  or  diversions^  as  buIU 
aaiting,  wrestling,  and  sucK  like,  are  not  riotous. (a)  1  Haw* 
:.  65.  §  5. 

But  it  is  not  necessary,  in  order  to  constitute  this  crime,   that  But  riot  may 
personal  violence  should  have  been  committed.  Per  Mansfield  C.  J.  **  without 
n  Cliford  y.  Brandon,  2  Campb.  369.  ^^^ 

From  the  same  ground  also  it  seems  to  follow,  that  it  is  possible    .  . , 

for  three  persons  or  more  to  assemble  together  with  an  intention  in«T"cieaite** 
:o  execute  a  wrongful  act,   and  also  actually  to  perform  their  a  wrongful  act 
intended  enterprise,  without  being  rioters;  as  if  a  man  assemble  and  not m riot; 
i  meet  company,   to  carry  away  a  piece  of  timber  or  other  thing, 
vhereto  he  pretends  a  right,  that  cannot  be  carried  without  a 
great  number,  if  the  number  be  not  more  than  are  needful  for 
such  purpose,  although  another  man  hath  better  right  to  the  thing 
so  carried  away,  and  that  this  act  be  wrong  and  unlawful,  yet  it 
is  of  itself  no  riot,  except  there  be  withal  threatening  words  used, 
!)r  other  disturbance  of  the  peace.     1  Haw.  c.65.  §  5.  Lamb.  178. 
Dait.  c,  137. 

Much  more  may  any  person,  in  a  peaceable  manner,  assemble  ™uch  more  a 
I  meet  company  to  do  any  lawful  thing,  or  to  remove  or  cast  *^  •^** 
lowQ  any  common  nuisance :  thus  every  private  man,  to  whose 
u>use  or  land  any  nuisance  shall  be  erected,  made,  or  done,  may 
Q  peaceable  manner  assemble  a  meet  company,  with  necessary 
■ooU,  and  may  remove,  pull,  or  cast  down  such  nuisance,  and 
Jiat  before  any  prejudice  received  thereby;  and  for  that  pur« 
3ose,  if  need  be,  may  also  enter  into  another  man's  grounds. 
Thus,  a  man  erected  a  weir  across  a  common  river,  where  people 
lave  a  common  passage  with  their  boats,  and  divers  did  assemble 
«Uh  spaded,  crows  of  iron,  and  other  things  necessary  to  remove 
^he  said  weir,  and  make  a  trench  in  his  land  that  did  erect  the 
weir,  to  turn  the  water,  so  as  they  might  the  better  take  up  the 
said  weir ;  and  they  did  remove  the  same  nuisance :  this  was  holden 
oeiiher  any  forcible  entry,  nor  yet  any  riot.     Dali.  c.  137. 

But  iu  the  cases  aforesaid,  if,  in  removing  any  such  nuisance,  the  ^lir«r,  if  threat* 
persons  so  assembled  shall  use  any  threatening  words,  (as  to  say,  ening  word* 
they  will  do  it  though  they  die  for  it,  or  such  like  words,)  or  shall  "*  "**^' 
use  any  other   behaviour,   in  apparent  disturbance  of  the  peace, 
then  it  seemeth  to  be  a  riot,  and  therefore,  where  there  is  cause 
to  remove  any  such  nuisance,    or  to  do  any  like  act,  it  is  the 
safest  not  to  assemble  any  multitude  of  people,  but  only  to  send 
one  or  two  persons,  or  if  a  greater  number,  yet  no  more  than  are 
needful,  and  only  with  meet  tools,  to  remove,  pull,  or  cast  down 
the  same,  and  that  such  persons  tend  their  business  only,  without 
disturbance  of  the  peace,  or  threatening  speeches.    Daii.  c.  137. 

It  hath  been  generally  holden  that  it  is  no  way  material,  whether  It  nay  ba  a 
the  act  intended  to  be  done  by  such  an  assembly  be  of  itself  lawful  "*^  though  the 
or  unlawful,  from  whence  it  follows,  that  if  three  or  more  persons  '^  ^  i^^i^l 
assist  a  man  to  make  a  forcible  entry  into  lands  to  which  one  of 
them  has  a  good  right  of  entry,  or  if  the  like  number  in  a  violent 

and  tumultuous  manner  join  together  in  removing  a  nuisance,  or 

.  M  But  see,  in  S  ChUi*  Crinu  L.  494.,  an  indictment  said  to  have  been  drawn 
"I  \ht  y«ar  1797  bj  a  very  eminent  pleader,  for  the  purpose  of  suppressing  an 
ancient  cuttooa  of  kkkiog  about  foouballs  on  a  Shrove-  Tuttday,  at  Kingmonr' 
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Other  thing  which  may  lawfully  be  done  in  a  peaceable  maoner, 
they  are  as  properly  rioters  as  if  the  act  intended  to  be  done  by 
them  were  never  so  unlawful.     1  Haw.  c.65.  §  7*  DalL  c.  137. 

An  indictment  for  a  riot  most  shew  for  what  act  the  rioters 
assembled,  that  the  court  may  judge  whether  it  was  lawful  or  not ; 
and  it  must  state  that  the  defendants  unlawfully  assembled ;  Tor  a 
riot  is  a  compound  offence,  and  there  must  be  not  only  an  unlav- 
ful  act  to  be  done,  but  an  unlawful  assembly  of  more  than  tvo 
persons.     1  Russ.  267. 

On  the  trial  of  an  indictment  for  a  riot,  where  the  oSence  was 
clearly  proved  against  the  prisoners,  but  the  indictment  did  net 
conclude  in  ierrorem  populi  (a)  ;  it  was  held  by  PatUson  J.,  that 
they  must  be  acquitted  of  the  riot,  but  that  they  might  be  coovicted 
on  that  indictment  of  an  unlawful  assembly,  and  they  were  found 
guilty  accordingly.  Oxford  Spr.  Ass.  1831,  R,y,  Cox  and  others^ 
4  Car.  Sf  P.  538.    Ace.  R.  v.  Hughes,  ibid.  373. 

A.  being  indicted  with  others  for  a  conspiracy  and  unlavful 
meeting,  together  with  persons  unknown,  for  the  purpose  of  exerting 
discontent  and  disaffection,  at  which  meeting  A.  was  chaimun,  i: 
was  held  admissible  to  give  evidence  of  resolutions  passed  at  a  pre- 
vious meeting  held  for  a  similar  puqiose,  at  which  A*  wai  also 
chairman,  in  order  to  shew  A.^s  intention  io  calling  and  atteodiog 
the  meeting  in  question.     1  Russ.  268. 

And  a  copy  of  such  resolutions  given  by  A.  to  witoesa,  acd 
which  corresponded  with  those  which  witness  heard  aftenrards 
read,  were  held  to  be  evidence,  without  producing  the  ongiaal. 
R. ▼.  Hunt  and  others,  SB.S^A.  566.;  cit.  1  Russ>  268. 

So  also,  in  order  to  shew  the  character  and  intention  of  tbe  meet* 
ing,  it  was  held  admissible  to  shew  that  large  bodies  came  to 
it  from  a  distance,  marching  in  military  order,  and  the  previoiH 
conduct  of  considerable  numbers  in  drilling  and  training,  at  a 
place  from  whence  part  of  the  meeting  came,  was  held  eTidesce. 
Id*  ibid. 

So,  that  parol  evidence  might  be  given  of  the  devices  and  inscrip- 
tions on  flagSy  &c.  at  the  meeting,  without  producing  the  origioali. 
Id.  ibid. 

So  also  it  was  held,  that,  on  the  trial  of  this  indictment,  the 
supposed  misconduct  of  those  who  dispersed  the  meeting  wss  not 
admissible.     Id.  ibid. 

Declarations  made  by  persons  at  the  meeting  and  bj  othen 
coming  to  it  are  evidence  as  to  their  intention  and  object.  Rtdfofi 
v.  Birley^  3  Stark.  Evid.  1510. ;  cit,  1  Russ.  269. 

Evidence  is  also  admissible  of  the  alarm  and  appreheo^^ 
caused  by  the  meeting ;  and  of  the  information  given  to  tbe  cm 
authorities,  and  of  the  measures  taken  by  them  in  coosequeoct. 
Id.  ibid. 

The  punishment  for  offences  of  the  nature  of  riots,  routs,  er 
unlawful  assemblies,  at  C.  L.,  is  fine  and  iroprisonmeot,  m  pf^ 
portion  to  the  circumstances  of  the  offence. 

And  under  3  G.4.  c.  IH.,  hard  labour  may  be  imposed,  eitaff 
in  addition  to  or  in  lieu  of  other  punishment  in  riot. 

By  the  7&  8  G.  4'.  c.  SO.  }  8.,  it  is  enacted,  "  That  if  any  persons, 
riotously  and  tumultuously  assembled  together  to  the  distuHuo^ 

(a)  See  R,  v.  Jdmn,  jHMt  74a. 
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fthe  public  peace,  shall  unlawfully  and  with  force  demoUsh,  puU  7&8O.4.ca0i 
own,  or  destroy,  or  begin  to  demolish,  pull  down,  or  destrpy  any 
hurch  or  chapel,  or  any  chapel  for  the  religious  worship  of  per- 
)ns  dissenting  from  the  united  church  of  England  and  Ireland, 
uiy  registered  or  recorded ;  or  any  house,  stable,  coach-house, 
Lithouse,  warehouse,  office,  shop,  mill,  malthouse,  hop-oast,  barn, 
r  granary,  or  any  building  or  erection  used  in  carrying  on  any 
ade  or  manufacture,  or  any  branch  thereof,  or  any  machinery,  Macfaincry,  Ac 
hether  fixed  or  moveable,  prepared  for  or  employed  in  any  ma-  •npM»  Ac. 
Lifacture,  or  in  any  branch  thereof,  or  any  steam-engine,  or  other 
rigine,  for  sinking,  draining,  or  working  amy  mine,  or  any  staitb, 
liilding  or  erection,  used  in  conducting  the  business  of  any  mine^ 
r  any  bridge,   waggon-way,   or   trunk  for    conveying  minerala 
om  any  mine ;  every  such  offender  shall  be  guilty  of  felooy,  aod,  Death. 
eing  convicted  thereof,  shall  suffer  death  as  a  felon." 
Tbe  7  &  8  G.  4.  c.  27.  repeals  the  9  G.  3.  c.  29.,  52  G.  S.  e.  ISO., 
id  56  G.  3.  c  125.,  and  so  much  of  the  1  G.  1.  st.  2.  c.  5^,  as  relates 
>  any  rioters  demolishing  or  pulling  down,  or  beginning  to  demolish 
r  pull  down  any  of  the  buildings  therein  mentioned* 

On  an  indictment  under  the  above  statute  for  beginning  to  de-  What  is  a  be* 
lolish  the  dwelling-house  of «/.  W.,  it  appeared  that  the  prisoner  ginning  to  da- 
nd  others  in  a  riotous  manner  burst  open  the  door,  broke  some  moliah. 
r  the  furniture  and  all  the  windows,  and  forced  out  an  iron  bar, 
t)d  then  went  away,  though  there  was  nothing  to  hinder  the 
oters  doing  more  mischief  if  they  chose.     Held,  that  this  was 
ot  **  a  beginning  to  demolish"  within  the  act,  for  that  the  jury 
luu  be  satisfied  that  the  ultimate  object  of  the  rioters  was  to. 
emoli^jh  the  house.     R.  v.  Thomson,  ^C.S^P.  237. 
In  regard'  to  remedies  against  the  hundred  for  damage  done  by 
oters,  see  tit*  iJ^unHreli,  in  another  volume. 

I-  l)(Ax>  t&e  0amt  map  be  retitraimb  bp  a  ptitatt 

ptttioih 

By  the  common  law,  any  private  person  may  lawfully  endeavour  Soppmsion  of 
)  suppress  a  riot,  by  staying  those  whom  he  shall  see  engaged  not  by  piiTata 
lerein  from  executing  their  purpose,  and  also  by  stopping  others  P«"on»* 
hora  he  shall  see  coming  to  jom  them.     However,  it  seems  ex- 
emely  hazardous  for  private  persons  to  proceed  to  these  extre- 
tities;  and  such  violent  methods  seem  only  proper  against  such 
ots  as  savour  of  rebellion.     1  Haw.  c.  65.  *jj  ^1. 

But  if  a  felooy  be  about  to  be  committed,  the  interference  of  Where  felony  ia 
nvate  persons  will  be  justifiable;  for  a  private  person  may  do  "bout to  ba 
"v  thing  to  prevent  the  perpetration  of  a  felony.   Per  CkambreJ.,  co"™**«»- 
^'Sf  P.  265. ;  cit.  1  Russ.  266. 

In  the  riots  (a)  of  1780,  however,  this  matter  was  much  mis- 
nderstood,  and  a  general  persuasion  prevailed  that  no  indifferent . 
erson  could  interpose  without  the  authority  of  a  magistrate  ;  in  . 
onsequence  of  which  much  mischief  was  done  which  might  other- 
|\^e  have  been  prevented,  (b)     Vide  per  Heath  J.,  2  Bos.  Sf  PuU. 
^>l''  Handcock  v.  Baker  and  others. 

(")  See  n,  V.  Kennett,  poa,  749. 

{^.  The  following  opinion  as  (o  the  power  of  private  persons  and  of  the  milU    Opinion  of  Ld* 
^7  to  interfere  for  the  suppression  of  riots,  is  said  to  have  been  given  by  the  ■  EUenborough. 
*'«  Ld,  EUenhorough  when  at  the  bar :  — "  In  case  of  any  sudden  riot  or  dii- 
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IIL  I^oto  bp  a  €o\mablt  or  orj^r  )Brace  Dffictr* 

By  tbe  coramoii  law,  the  sheriff,  constable,  and  other  peace 
officers,  may  and  ought  to  do  all  that  in  them  lies  towards  tbe 
suppressing  of  a  riot,  and  may  command  all  other  persons  to  tssi^ 
therein«     1 //aw.  c.  65.  $11. 

IV.  )^oto  dp  one  Smtitt—  atib  of  tge  Ritt  act. 

S4  Ed.  s.  c.  1.  By  Stat.  34  Ed.  3.  c.  1.,  The  justices  of  the  peace  diall  bsf* 
Justices  of  the  power  to  restrain  rioters,  and  to  arrest  and  chastise  them  accordbf 
peace,  power  to  their  offence ;  and  cause  them  to  be  imprisoned  and  dair 
against  rioters,    punighed  according  to  the  law  and  custom  of  the  realm,  sad 

according  to  that  which  to  them  shall  seem  best  to  do,  by  their 
discretions  and  good  advisement. 
Construction  of      And  this  statute  hath  been  liberally  construed  for  the  advance- 
statute,  ment  of  justice ;  for  it  hath  been  resolved,  that  if  a  justice  fed 

persons  riotously  assembled,  he  alone,  without  staying  for  hk 
companions,  hath  not  only  power  to  arrest  the  offenders  and  bied 
them  to  their  good  behaviour,  or  imprison  them  if  they  do  not 
offer  good  bail ;  but  that  he  may  also  authorise  others  to  trrest 
them  by  a  bare  verbal  command,  without  other  warrant;  and  tbit^ 
by  force  thereof,  the  person  so  commanded  may  pursue  and  tneit 
the  offenders  in  his  absence  as  well  as  presence.  Also  it  is  aid 
that,  afler  a  riot  is  over,  any  one  justice  may  send  bis  wamot  lo 
arrest  any  person  who  was  concerned  in  it,  and  also  that  he  ntr 
send  him  to  gaol  till  he  shall  find  sureties  for  his  good  behsfiosr. 
1  HaXD>  c»65>  $  16. 

But  it  seems  to  be  agreed  that  no  one  justice  hath  anj  pov«f 
by  force  of  this  statute  either  to  record  a  riot  upon  bis  ovo  vef, 
or  to  take  an  inquisition  thereof  after  it  is  over.  Al»o,iroct 
justice^  proceeding  upon  this  statute,  shall  arrest  an  innocert 
person  as  a  rioter,  it  seemcth  that  he  is  liable  to  an  action  of  tr» 

gass,  and  that  the  party  arrested  may  justify  the  rescuing  himself, 
ecause  no  single  justice  is  by  this  statute  made  a  judge  o(  t^ 

turbance,  ony  of  H.  M.'s  subjects,  without  the  presence  of  a  peace  dlBetrct^ 
description,  moy  arm  tbemtelve*,  and  of  course  may  use  any  orimanf  wffi  ^ 
farce  to  suppress  such  riot  and  disturbance.  This  was  laid  down  in  nj  Ld.  Ci* 
BopkanCt  Heporis,  121.,  and  Keljfng,  76.,  as  having  been  resolved  bf  li^^ 
judges,  in  the  S9th  of  Queen  £!».,  to  be  good  law :  and  has  ceitainlj  beeo  i«o^ 
nised  in  HavMnt  and  other  writers  on  the  crown  law,  and  by  varioie  ja^'^ 
*  different  periods  since.     And  what  H.  M.'s  suljects  may  do,  tbeyahon^^" 

do»  for  the  suppression  of  public  tumult,  when  any  eiigencj  loaj  ivfiiit  ^ 
•uch  means  be  resorted  to.  Whatever  any  other  clan  of  H.  Bl'i  ubjertBiaif 
allowably  do  in  this  particular,  the  military  may  unquettionabiy  do  dm.  ^^ 
common  law,  every  description  of  peace  officers  may  and  ought  to  do  net «? 
all  that  in  him  lies  towards  the  suppression  of  riots,  but  may  and  cagbt  to  cfl» 
mand  all  other perfont  to  assist  therein.  However,  it  is  by  aJI  matnsadfh^^ 
procure  a  justice  of  tbe  peace  to  attend,  mad  for  the  miUtary  ta  act  vndtrkii  t^ 
diateorder$,  when  such  attendance  and  tlie  sanction  of  sucfaordcncas  bcW' 
tained,  as  it  not  only  prevents  any  disposition  to  unnecessary  jtohxceoo  ^f* 
of  those  who  act  in  repelling  the  tumult,  but  it  induces,  also,  frootbckv** 
authori^  of  such  magiurstes,  a  more  ready  submission,  on  tbe  part  of  the  notf^ 
to  the  measures  used  for  that  purpose ;  but  still,  in  cases  of  grco/  aaisa^^"^ 
gencyi  the  military,  a*  weU  as  aU  other  individuais,m£^  act  without  tharfref^ 
without  tbe  presence  of  any  other  peace  officer  whatsoever.  • 

*•  Edwa»i>  Law,  Lincoh^'s  l8%  »  >•  ^^^' 
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ud  offence.    But  if  a  riot  shall  be  committed  by  persons  armed 

1  an  unusual  manner^  contrary  to  the  statute  of  Northampton^ 

Ed,S,  C.3.,  and  any  one  justice  acting  ex  afftdo^  in  pursuance  of  9  £dir.  s.  c^  3* 

te  statute*  seize  the  armour,  and  imprison  the  offender,  and  make 

record  of  the  whole  matter,  such  a  record  cannot  be  traversed, 

>cau8e  it  is  made  by  one  acting  in  a  judicial  capacity.     And  for 

le  same  reason.  If  a  justice  proceeding  on  the  statute  of  the 

>  R.Z  against  forcible  entries  and  detainers  shall  upon  his  own   15  R.  s. 

ew  record  a  riot,  which  shall  be  committed  in  the  making  of  any  ^[jj^?  ?^"* 

ich  forcible  entry  or  detainer,  a  riot  so  recorded  cannot  be  tra-  '«^<*^"  "»^ 

ned.    Also,  if  a  justice  acting  as  a  judge  by  any  statute  what- 

€ver  empowering  him  so  to  do,  make  a  record  upon  his  view  of 

riot  committed  m  his  presence,  such  record  shall  not  be  tra* 

Tsed;  for  the  law  gives  such  uncontroulable  credit  to  all  matters 

record  made  by  any  judge  of  record  as  such,  that  it  will  never 
mitof  an  averment  against  the  truth  thereof.   1  Haw,  c.  65.  $  17. 
But  if  the  rioters  are  above  the  number  of  twelve,  the  offence  is 
eatly  enhanced,  and  the  power  of  one  justice  very  much  enlarged, 
'  Stat.  1  G.  I.  St.  2.  c,  5.,  commonly  called  the  Riot  Act,  and  in«   i  G.  1.  it  9^ 
uied  **  An  act  for  preventing  tumults  and  riotous  assemblieSf  and  ^'  5* 
r  the  more  tpeedu  and  effectual  punishing  of  the  rioters^   §  1 .  after   Rioc  sot. 
citing  that "  Whereas  of  late  many  rcbeliious  riots  and  tumults 
ive  been  in  divers  parts  of  this  kingdom,  to  the  disturbance  of 
e  pubh'c  peace,  and  the  endangering  of  H.  M's  person  and 
^verninent,  and  the  same  are  yet  continued  and  fomented  by 
rsoQs  disaffected  to  H.  M.,  presuming  so  to  do,  for  that  the 
inisbnaents  provided  by  the  laws  now  in  being  are  not  adequate 

such  heinous  offences ;  and  by  such  rioters  H.  M.  and  his  ad- 
inistration  have  been  most  maliciously  and  falsely  traduced,  with 
I  intent  to  raise  divisions,  and  to  alienate  the  affections  of  the 
•opie  from  H.  M. ;  therefore,  for  the  preventing  and  suppressing 

&uch  riots  and  tumults,  and  for  the  more  speedy  and  effectual 
inishing  the  offenders  therein,**  enacts,  "  That  if  any  persons  to   Twelve  persons 
e  number  of  twelve  or  more,  being  unlawfully,  riotously,  and  ^^  "»<•■*  »nla*^- 
raulluously  assembled  together,  to  the  disturbance  of  the  public  ^"JSJ^J  J^"JjJJ^ 
Jace,  at  any  time  after  the  last  day  of  t/u/y,  in  the  year  of  our  jui-^  1715,  and 
ofd  1715,  and  being  required  or  commanded  by  any  one  or  more  not  dispeniog 
Slice  or  justices  of  the  peace,  or  by  the  sheriff  of  the  county,  or  after  command- 
8  under-sheriff,  or  by  the  mayor,  bailiff  or  bailiffs,  or  other  head  «d  ^7  one  jua- 
ncer  or  justice  of  the  peace  of  any  city  or  town  corporate,  *'***i^*-^^-. 
here  such  assembly  shall  be,  by  proclamation  to  be  made  in  the  '*'°*^ 
"g  s  name,  in  the  form  hereinafter  directed,  to  disperse  them- 
•'ves,  and  peaceably  to  depart  to  their  habitations,  or  to  their 
^ful  business,  shall,  to  the  number  of  twelve  or  more  (notwith- 
^ndingsuch  proclamation  made),  unlawfully,  riotously,  and  tumul- 
tously remain  or  continue  together  by  the  space  of  one  hour  afler 
^ch  command  or  request  made  by  proclamation,  that  then  such 
<)ntinuing  together  to  the  number  of  twelve  or  more,  afler  such 
oniQiand  or  request  made  by  proclamation,  shall  be  adjudged  shall  be adjudg. 
^lony  without  benefit  of  clergy,  and  the  offenders  therein  shall  be  ed  felons  wiUi- 
ujudged  felons,  and  shall  suffer  death  as  in  case  of  felony  with-  out  beneat  of 
^t  benefit  of  clergy."  ""^^^^ 

^  ^'  '*  That  the  order  and  form  of  the  proclamation  that  shall  be  How  the  pro. 
lade  by  the  authority  of  this  act  shall  be  as  hereafter  foUoweth  ;  clamation  shall 
^"^^  U  to  say,)  the  justice  of  the  peace,  or  other  person  authorised  °*  "^•^•*   . 


The  proclama 
Uon. 


Justices,  &c.  to 
reaortto  the 
piece. 


Penoneso  aft- 
sembled,  and 
not  dispersing 
witliin  an  hour, 
to  be  seized. 
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1G.  l.st.2.c.5.  by  this  act  to  make  the  said  proclamation,  shall,  among  the  said 

rioters,  or  as  near  to  them  as.  he  can  safely  come,  with  a  loud 
voice,  command,  or  cause  to  be  commanded,  silence  to  be  while 
proclamation  is  making,  and  after  that,  shall  openly  and  with  loud 
voice  make  or  cause  to  be  made  proclamation  in  these  words,  or 
like  in  effect:  — 

f^  UR  sovereign  lord  the  king  chargeth  and  commandeih  all  per- 
sons,  being  assembled,  immediately  to  disperse  themselves^  and 
peaceably  to  depart  to  their  habitations^  or  to  their  lataful  buihm, 
upon  the  pains  contained  in  the  act  made  in  the  first  year  ttf  kiiv 
Qeorge,yor  preventing  tumults  and  riotous  assemblies* 

God  save  the  King.  ('«) 

**  And  every  such  justice  and  justices  of  the  peace,  fb«riC 
under-sheriff,  mayor,  bailiff,  and  other  head  officer  aforesaid,  riUio 
the  limits  of  their  respective  jurisdictions,  are  hereby  authon»ed, 
empowered,  and  required,  on  notice  or  knowledge  of  any  such  un- 
lawful, riotous,  and  tumultuous  assembly,  to  resort  to  the  p'jce 
where  such  unlawful,  riotous,  and  tumultuous  assembly  shali  be, 
of  persons  to  the  number  of  twelve  or  more,  and  there  to  male  or 
cause  to  be  made  proclamation  in  manner  aforesaid."* 

§  3.  "  And  if  such  persons  so  unlawfully,  riotously,  and  tomii!- 
tuously  assembled,  or  twelve  or  more  of  them,  after  proclanution 
made  in  manner  aforesaid,  shall  continue  together,  and  not  dt$p€r»e 
themselves  within  one  hour,  that  then  it  shall  and  may  be  hvU 
to  and  for  every  justice  of  the  peace,  sheriff,  or  under-sheriff  cf 
the   county  where  such  assembly  shall  be,  and  also  to  and  for 
every  high  or  petty  constable,  and  other  peace  officer  within  sud 
county,  and  aJso  to  and  for  every  mayor,  justice  of  the  peace, 
sheriff,  bailiff,  and  other  head  officer,  high  or  petty  constable,  v^i 
other  peace  officer  of  any  city  or  town  corporate  where  wd 
assembly  shall  be,  and  to  and  for  such  other  person  and  per»oa> 
as  shall  be  commanded  to  be  assisting  unto  any  such  justice  of  tk 
peace,  sheriff,  or  under-sheriff,  mayor,  bailiff,  or  other  bead  officer 
aforesaid,  (who  are  hereby  authorised  and  empowered  tocomriiasd 
all  H.  M.'s  subjects  of  age  and  ability  to  be  assisting  to  thes 
therein,)  to  seize  and  apprehend,  and  they  are  hereby  required  u 
seize  and  apprehend  such  persons  so  unlawfully,  riotousij,  aui 
tumultuously  continuing  together  after  proclamation  made,  as 
aforesaid,  and  forthwith  to   carry  the  persons   so  apprebeockd 
before  one  or  more  of  H.  M.'s  justices  of  the  peace  of  the  countj 
or  place  where  such  person  shall  be  so  apprehended,  in  order  to 
iheir  being  proceeded  against  for  such  their  offences  according  to 
law ;  and  if  the  persons  so  unlawfully,  riotously,  and  turoultuousJ 
assembled,  or  any  of  them,  shall  happen  to  be  killed,  maimed:  <f 
hurt,  in  the  dispersing,  seizing,  or  apprehending,  or  endearounog 
to  disperse,  seize,  or  apprehend  them,  by  reason  of  their  reshu^ 
the  persons  so  dispersing,  seizing,  or  apprehending,  or  endeavour- 
ing to  disperse,  seize,  or  apprehend  them,  that  then  every  suci 
justice  of  the  peace,  sheriff,  under-sheriff,  mayor,  bailif  W 
officer,  high  or  petty  constable,  or  other  peace  officer,  and  all  m 
singular  persons,  being  aiding  or  assisting  to  them,  or  any  of  r/»eo'' 
shall  be  free,  discharged,  and  indemnified,  as  well  against  the 
king's  majesty,  his  heirs  and  successors,  as  against  all  and  cterj 


Andif  thej 
inakeresistance» 
the  persons  kill- 
ing them,  &c. 
to  be  indem- 
nified. 


(a)  See  it.  j.CMid  and  n,  v.  Wootcock  and  another,  pott,  74S. 
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:ber  person  and  persons  of,  for,  or  concerning  the  killing,  maim-  1  6.1.  tt.9.  c,5. 
g,  or  hurting  of  any  such  person  or  persong  so  unlawfuliy,  riot- 
isly,  and  tumultuously  assembled,  that  shall  happen  to  be  so 
lied,  maimed y  or  hurt,  as  aforesaid/' 

§  5.  provides,  '<  That  if  any  person  or  persons  do  or  shally  Opposing,  &c. 
ith  force  and  arms,  wilfully  and  knowingly  oppose,  obstruct,  or  the  mnUng 
any  manner  wilfully  and  knowingly  lett,  hinder,  or  hurt  any  *uch  proclamft- 
jrson  or  persons  that  shall  begin  to  proclaim  or  go  to  proclaim,  ^?2lr/^'^^»« 
icording  to   the   proclamation   hereby   directed  to  be    made,  ^clergy, 
hereby  such  proclamation  shall  not  be  made,  that  then  every 
ich  opposing,  obstructing,  letting,  hindering,  or  hurting  such 
irson  or  persons,  so  beginning  or  going  to  make  such  proclam- 
ioQ  as  aforesaid,  shall  be  adjudged  felony  without  benefit  of 
ergy,  and  the  offenders  therein  shall  be  adjudged  felons,  and 
lall  sufft;r  death  as  in  case  of  felony,  without  benefit  of  clergy ; 
1(1  that  also  every  such  person  or  persons  so  being  unlawfully,   j^^^  penoM  lo 
otouisly,  and  tumultuously  assembled,  to  the  number  of  twelve  anembled,  if 
I  aforesaid,  or  more,  to  whom  proclamation  should  or  ought  to  the  proclama- 
ive  been  made  if  the  same  had  not  been  hindered,  as  aforesaid,  ^od  ^  hioder- 
lall  likewise,  in  case  they  or  any  of  them,  to  the  number  of  ^i*****^  IJ?^"" 
reive  or  more,  shall  continue  together,  and  not  disperse  them*  \^i^      '"  ** 
^Ives  within  one  hour  after  such  lett  or  hinderance  so  made, 
aving  knowledge  of  such  lett  or  hinderance  so  made,  shall  be  ad« 
idged  felonft,  and  shall  suffer  death  as  in  case  of  felony,  without 
enefit  of  clergy." 

§  7.  enacts,  **  That  this  act  shall  be  openly  read  at  every  quarter  This  set  to  be 
issions,  and  at  every  leet  or  law  day/'  rv^d  at  the 

J  8.  provides,  "  That  no  person  or  persons  shall  be  prosecuted  quarter  see. 
y  virtue  of  this  act,  for  any  offence  or  offences  committed  con-  ^J^"**     . 
ary  to  the  same,  unless  such  prosecution  be  commenced  within  ^ijT^^?^ 
felve  months  after  the  offence  committed."  monthe. 

§  9.  enacts,  <*  That  the  sheriffs  and  their  deputies,  stewards  gheriff  &c  in 
nd  their  deputies,  bailies  of  regalities  and  their  deputies,  magis-  Scotland  to  have 
ates  of  royal  boroughs,  and  all  other  inferior  judges  and  magis-  the  same  power 
ates,  and  also  all  high  and  petty  constables,  or  other  peace  aajustices,  Ice. 
fficers,  of  any  county,  stewartry,  city,  or  town,  within  that  part  J'^^J  *"  ^"** 
^  Great  Britain  called  Scotlandt  shall  have  the  same  powers  and    *°  ' 
uthority  for  putting  this  present  act  in  execution  within  Scotland^ 
^  the  justices  of  the  peace  and  other  magistrates  aforesaid  re- 
pectively  have  by  virtue  of  this  act,  within  and  for  the  other 
arts  of  this  kingdom ;  and  that  all  and  every  person  and  persons   Punishment  of 
^10  shall  at  any  time  be  convicted  of  any  of  the  offences  afore-  persons  offend- 
lentioned,  within  that  part  of  Great  Britain   called    Scotland^  Ing in  Scotland. 
i^all  for  every  such  offence  incur  and  suffer  the  pain  of  death, 
^d  confiscation  of  moveables;  and  also  that  all  prosecutions  for  Damages  of  any 
(^pairing  the  damages  of  any  church  or  chapel,  or  any  building  church,  &c. 
(^r  religious  worship,  or  any  dwelling-house,  barn,  stable*  or  out-  pulled  down, 
»ouse,  which  shall  be  demolished  or  pulled  down,  in  whole  or  in  *^Jj  Scotland, 
>art,  within  Scotland^  by  any  persons  unlawfully,  riotously,  or  covered  andof 
umultuously  assembled,  shall  and  may  be  recovered  by  summar  (a)  whom. ' 
action,  at  the  instance  of  the  party  aggrieved,  his  or  her  heirs  or       {a)  Sic, 
■'^ecutors,  against  the  county,  stewartry,  city,  or  borough  respec- 
^^^^ly,  where  such  disorders  shall  happen,  the  magistrates  being 
summoned  in  the  ordinary  form,  and  the  several  counties  and 
^^^^aitries  called  by  edictal  citation  at  the  market-cross  of  the 
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1  G.i.tt2.c.5.  head  borough  of  such  county  or  stewartry  respectifelj,  and  that 

in  general,  without  mentioning  their  names  and  designationi." 
To  what  placet       J  10.  provides,  **  That  this  act  shall  extend  to  til  placei  for 
in  Scotland  this  religious  worship  in  that  part  of  G.  B.  called  Scotland,  which  are 
actshallextend.  tolerated  by  law,  and  where  H.  M.  king  George,  the  prince  and 

princess  of  fValesy  and  their  issue,  are  prajed  for  in  eipreti 
words." 
Indictment  on  Prisoner  was  indicted  with  others  on  1  G.  1.  st.9.  c.5^  forb^sg 
1  G.  1.  need  riotously  assembled,  and  for  remaining  together  for  an  hoor  and 
not  aver  m^ter-  njo^e  after  proclamation  bad  been  made  by  a  justice  of  the  peace, 
rorempoputu      pursuant  to  the  statute.     It  was  objected  that  the  indictment  vas 

bad,  because  it  did  not  charge  the  riot  to  have  been  in  lemrem 

populi  i   but  Patteson  J.  held  it  was  sufficient,  as  it  pttrsucd  the 

words  of  the  act  on  which  it  was  framed,  and  that  there  vat  a 

distinction  between  an  indictment  for  a  riot,  and  an  indictment  for 

keeping  together  after  being  riotously  assembled.    Prieonerwai 

convicted.    Gloster  Sum.  Assizes,  18S1,  R.  y.JameSf  5  (ktr,i^P, 

153- 

In  reading  the        In  an  indictment  on  the  same  statute  it  appeared  on  the  trial, 

proclamation,  it  which  took  place  on  a  special  commission,  that  the  magistrate  vfao 

to  addT^^^d*     ^^^^  ^'^®  proclamation  from  the  Riot  Act  omitted  to  read  the 

aave  the  Kinff**  ^^'ds  **  God  save  the  King"  at  the  conclusion.     Vau^an  B.  sad 

at  the  conclu-     Alderson  J.  held,  that  on  account  of  this  omission  the  charge 

sion.  could  not  be  supported,  and  an  acquittal  was  directed.   f¥hukester 

Special  Commission^  Dec,  1830,  R*  v.  Child  and  others,  4  Cm* 
8f  P.  442. 
Verbal  Tarianco  Qn  the  trial  of  a  similar  indictment  it  appeared,  that  thepra- 
^^^^'iT^a'd*  damation  as  read  from  a  book  which  was  produced,  differed  fnm 
made  ™nd°the  ^^^  proclamation  stated  in  the  first  count  of  the  indictmeat,  br 
proclamatioa  containing  the  additional  words  <*  of  the  reign  of:**  this  wasbeiii 
stated,  fataL  to  be  a  fatal  variance.  It  was  further  held,  with  reference  to 
Time  counu  Other  counts,  that  where  the  proclamation  was  read  more  tbas 
from  the  &rtt  once,  the  hour  was  to  be  computed  from  the  time  of  the  fine 
r^^ing'  reading.     It  was  stated  in  defence  that  it  was  not  a  riot,  and  thi; 

What  it  ^  '*o^  it  was  at  most  an  unlawful  assembly  only ;  but  per  Pattes9n  L 
brin^e^caae***  ^^  there  was  such  an  assembly  that  there  would  have  been  a  not 
within  the  sut  ^^  ^^^  parties  had  carried  their  purpose  into  effect,  it  would  be 
1  O.  1.  within  the  act.    Carmarthen  Spring  Assizes,  1833,  A.  v.  Woolcxi 

and  another,  6  Carr*  ^  P.  516. 
Charge  against       In  an  information  filed  against  defendant,  who  was  Lord  Miy* 
a  magistrate  for  of  London  at  the  time  of  the  Riots  in  1780,  it  was  cha^  « 
neglect  of  duty   ggyg^al  counts  that  he,  knowing  and  being  present  when  acts  ^' 

riot  were  committed,  wilfully  and  obstinately  refused  and  omitted 
to  read  the  Riot  Act ;  and  in  a  subsequent  count  it  was  charged 
that  he  unlawfully  and  wilfully  neglected  and  refused  to  appr^ 
hend  the  rioters,  or  to  use  means  for  suppressing  the  riot,  or  to 
execute  the  powers  vested  in  him  as  justice  of  the  peace  ioii^J* 
behalf.  It  appeared  on  the  trial  that  the  defendant  was  ti^^ 
that  a  riot  was  going  on  in  Moorfields,  and  that  he  was  preseat 
there  when  a  Roman  Catholic  Uhapel  was  in  the  act  of  ba&j 
destroyed ;  that  though  a  party  of  soldiers  had  been  sent  frooi  ibe 
Tower,  he  neither  read  the  Riot  Act,  nor  used  effectual  vaeansfof 
'  suppressing  the  riot,  or  apprehending  the  offenders.  Ld.  M'^' 
Jidd  C.J.  told  the  jury,  that  it  was  clear  that  justices  of  tbcpeic^ 
who  were  invested  with  great  powers  for  quelling  riots,  migbt  oil 
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poD  the  military,  who  were  subjects,  and  might  act  as  such,  for    Power  to  call 
leir  assistance ;  but  that  this  should  be  done  with  great  caution ;  ^  ^^  military. 
e  stated  that  it  was  not  charged  that  defendant  connived  at  the 
ot3,  but  that  he  had  neglected  his  duty  in  not  making  use  of  the 
ower  witii  which  he  was  invested,  and  which  vrimdjacie  it  was 
is  duty  to  have  exercised ;  that  his  forbearmg  to  do  so  from   Penonal  fear 
enonal  apprehension  was  no  defence,  but  that  the  question  was,   alone,  no  ez- 
hether  under  the  circumstances  he  did  all  that  could  have  been  ^^: 
squired  of  a  man  of  ordinary  firmness.     Defendant  was  convicted.   ^\^x.  can  be 
iiiingtt  Marcfi  1781,  ILy.  Kennett^  S  Carr.Sf  P,  282.  n.  requited  of  a 

An  ioformatioo  having  been  filed  against  the  mayor  of  Bristolf   man  of  ordio* 
)r  not  doing  his  duty  in  suppressing  the  riots  that  took  place  *>7  firmness, 
lere  io  October  18S1.  on  a  trial  at  bar  the  following  principles 
ad  points  were  laid  down  and  decided :  — 

It  18  tlie  duty  of  a  magistrate  in  case  of  riots  to  do  all  that  he   Magistrate's 
D0W8  to  be  io  his  power  to  suppress  them,  and  that  can  be  ex-  ^."<7  ^^  ^a**  ^^ 
ected  from  a  roan  of  honesty  and  of  ordinary  prudence,  firmness,  "^* 
nd  activity,  both  by  using  those  means  which  the  law  requires 
)  assemble  a  sufficient  force  to  prevent  the  mischief,  and  also  by 
taking  such  use  of  the  force  so  obtained,  and  also  of  his  own 
ersonai  exertions  as  may  reasonably  be  expected  from  a  firm  and 
onett  man.    S  B.  Sf  Ad.  957 •    Nor  can  he  excuse  himself  on  the   Honest  inten- 
lere  ground  of  honest  intention.  Ibid.    Nor  will  it  shelter  him,  if  ^®"»  *"[*'*'  ** 
e  acted  incorrectly  in  point  of  law,  that  he  followed  the  best  ^i^^^^ 
^al  and  military  advice  he  could  get,  though  it  would  be  a  cir-  fence. 
uiDstance  in  his  favour.     Ib»  958. 

But  it  is  no  part  of  his  duty  to  head  the  special  constables,  or  Not  bis  doty  to 
0  marshal  and  array  them,  as  this  more  properly  belongs  to  the  ^^^  the  special 
hief  or  head  constables.     lb.  958,  959.  consubic*. 

It  is  the  general  duty  of  justices  of  the  peace,  arising  from  the   All  the  king's 
ature  of  their  office,  to  restrain  rioters,  and,  if  necessary,  to  pursue,  ^ubjecu  bound 
rrest,  and  take  theno ;  and  for  this  purpose  they  may  call  on  the  ***•?*?**•  ^^^^ 
ing's  subjects  to  aid  them ;  and  the  king's  subjects  are  bound  to  qurfiing^*" 
e  assistant  to  them  in  suppressing  the  riot,  when  reasonably  riot, 
aroed.    lb.  960. 

It  was  held  by  a  majority  of  the  court,  that  a  magistrate  is  not  But  nugistrata 
apoasible  for  not  calling  out  special  constables  under  1  &  2  IF.  4.   "*^'  risponajble 

41.,  unless  some  person  has  come  before  him,  pursuant  to  that  o^'twcialcon- 
ct,  requiring  him  so  to  do.   lb-  959.     Nor  will  he  be  chargeable  gtables,  unless 

ith  not  calling  out  the  posse  comiiatuSf  provided  he  has  given  due  required  pur- 

otice  to  the  king's  subjects  to  come  to  his  assistance.  lb.  962,  3.  *u*°^  to  i  &  8 

If  a  magistrate  calls  upon  the  military  to  act  in  suppressing  a  ^*  ^;  ^*^'* 
iot,  he  is  not  bound  to  go  with  them  in  person ;  it  is  enough  if  he   Msgiitnite  call- 

ives  them  authority.   The  defendant  was  acquitted.  R,  v.  Finney,  mfu^^ 
'  B.  4r  Ad.  947.  bound  to  go 

with  tliem. 

By  Stat.  IS  H.  4.  c.  7-   $  !•]    If  any  riot,  assembly,  or  rout  ISH.  4.  c.  7. 
jf  people  against  the  law  be  made*  the  justices,  three  or  two  of  Ju»^*c«  with 
liem  at  the  least,  and  the  sheriff,  or  under-sheriff,  shall  come  with  '***"ff  "J^ 
tbe  power  of  the  county,  if  need  be.  wunty. 

And  by  stat.  2  H.  5-  c.  8.,  §  2.,  The  king's  liege  people,  being  ^  jj^  ^]  ^^  ^^ 
tufiicient  to  travel,  shall  be  assistants  to  them,  upon  reasonable  All  persons* 
^rning,  to  ride  with  them  in  aid  to  resist  such  riots,  rouU>  and  as-  bound  to  assit. 
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On  view  or 
credible  inform- 
ation. 


Riotous  assem- 


May  be  arrest^ 
ed  on  frffsh 
punuit. 


13  H.  4.  c7. 

B. 
Fbwer  to  re- 
cord riot,  &c. 

C 


Such  record 
a  conviction 
Qptto  be  tra- 
Tened. 


But  not  con- 
clunve  as  to 
any  felony, 
maaro,  &c. 


Certainty  re- 
quired. 


HiOt>  Kout^  (f  C  [How  restrained.)  [Criminal 

semblies,  on  pain  of  impri8onnieDt»  and  to  make  fine  and  ransom 
to  the  king. 

It  is  said  that  the  justices  are  not  onlj  empowered  hereby  to 
raise  the  power  of  the  county  to  assist  them  in  suppressing  a  riot, 
which  shall  happen  within  their  own  view  or  hearing,  bat  aJso  that 
they  may  safely  do  it  upon  a  credible  information  j^iven  (bem  of 
a  notorious  riot  happening  at  a  distance,  whether  there  were  any 
such  riot  in  truth  or  not ;  for  it  may  be  dangerous  for  theto  to 
stay  till  they  can  get  certain  information  of  the  fact:  but  the? 
seem  to  be  punishable  for  alarming  the  country  in  this  manner, 
without  such  probable  ground  for  their  proceeding  as  would 
induce  a  reasonable  man  to  think  it  necessary  and  conveniaat. 
1  //ate.  c.  65.  §  22. 

It  seems  clear  from  hence,  that  if  the  justices^  in  going  toirards 
the  place  where  they  have  heard  that  there  is  a  riot  shall  meet 
persons  coming  from  thence  riotously  arrayed,  they  nay  arrest 
them  for  being  assembled  together  in  such  an  unlawful  manner, 
and  also  make  a  record  thereof;  for  the  statute  extends  to  all 
other  unlawful  assemblies  whatsoever  as  well  as  to  riots.  1  H«z. 
C.65.  $  22. 

The  king*s  liege  peopleJ]  Except  women,  clergymen,  yenota 
decrepit,  and  infants  under  the  age  of  fifteen. 

7^0  resist  such  rioisJ]  And  also  to  arrest  the  rioters,  and  c(m- 
duct  them  to  prison. 

And  shall  arrest  them  J]     IS  //.  4.  c.  7.  $  I. 

And  if  they  shall  escape,  they  may  take  them  on  a  fresh  par- 
suit;  but  they  cannot  at  another  time  award  any  process  agaic^c 
them  on  the  record,  but  ought  to  send  the  record  into  the  king*? 
bench,  that  process  may  issue  thereon  from  thence ;  yet  there 
seems  to  be  no  doubt  but  that  they  may  arrest  them  for  their 
trespass  on  the  aforesaid  stat.  84*  Ed,  S.,  in  order  to  compel  thes 
to  find  sureties  for  their  good  behaviour.     1  Hato.  c.  65,  §  24. 

And  by  stat.  13  //•  4^  c.  7.  f  l*f  The  same  justices  and  sheriC 
or  under-sheriff,  shall  have  power  to  record  (B.)  that  which  tber 
shall  find  so  done  in  their  presence  against  the  law ;  by  whid 
record  the  offenders  shall  be  convict  in  the  same  manner  asd 
form  as  is  contained  in  the  statute  of  forcible  entries.  (C.) 

And  this  they  may  do,  whether  the  offenders  be  in  custody  m 
the  same  time,  or  have  escaped.     1  //sto.  c.  65.  §  24f» 

And  it  seemeth  to  be  certain  that  the  record  of  a  riot,  expresilj 
mentioned  to  have  happened  within  the  view  of  the  justices  bj 
whom  it  is  recorded,  is  a  conviction  of  so  great  authority,  that  it 
can  no  way  be  traversed,  however  little  ground  of  truth  then 
might  be  to  affirm  that  any  riot  at  all  was  committed,  or  howerff 
innocent  the  parties  may  be  of  the  fact  recorded  against  theov 
1  Haw.  c.  65.  5  25. 

However,  it  seemeth  clear  that  if,  in  such  a  record  ofariot* 
it  be  contained  that  the  party  was  guilty  therein  of  a  felony,  or 
maim,  or  rescous,  the  party  shall  be  concluded  thereby  as  to  the 
riot  only,  and  not  as  to  any  of  the  other  matters ;  because  the 
justices  have  by  this  statute  a  judicial  authority  over  no  otbr 
offences  except  riots,  routs,  and  unlawful  assemblies.  1  Hes* 
c.  65.  §  26. 

And  inasmuch  as  such  a  final  record  is  a  conviction  of  the 
parties,  as  to  all  such  matters  as  are  properly  contamed  in  it, 


^ 


^ 
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^ain  both  as  to  the  time  and  place  of  the 
^  '^er  of  persons  concerned  therein,  and  the 

•&  ^     "^^  ^  made  use  of  by  them,  and  all  other 

.  %^'%.     "^^  ^or  since  the  parties  are  excluded  from 

^.^"^    ^^^^  '•ord,  and  have  no  other  remedy  to 

•^  %'*^  ^      -^-^  'It  only  by  advantage  of  the  in- 

^^J^'i^*^^^  '"  *'»  ^^®y  ™*y  justly  demand 

'^^  /\J^'^''^  *^o  Dot  expressly  shew  both 

_^^*^'%  '*  ^-  *^  ^  ^g  of  the  statute,  and  also 

>  "*•  **  ^^*      "<&  -  ^®'*^®*  ^*^®  pursued  the 

^^'X  Ti^  -atute:  froni  the  same  ground 

w  "*^  \^  »uch  a  record  may  be  excepted 

^^  'S^  -dr  to  have  been  made  by  the  sheriff  or  Sheriff,  Arc. 

'v       *  airence  with  the  justices.     1  Hato.  c.65.  J26.  '""■*i<>*"- 

'*  '^  ui'd  ought  to  remain  with  one  of  the  justices,  and  Where  to  re>    - 

ue  left  amongst  the  records  of  the  sessions,  it  being  >"•>». 

^e  out  of  sessions,  and  not  appointed  to  be  certified  thither. 
M.  c.  82. 

In  the  same  manner  and  form  as  is  contained  in  the  statute  of 
mible  entries.']  •  That  is,  the  statute  of  the  15  /2.  2.  c.  2.     And 
lereupoQ  it  is  said,  that  the  offenders  being  under  the  arrest  of  the 
istices,  and  also  convicted  by  a  record  of  their  offence,  ought 
nmediately  to  be  committed  to  gaol  by  the  same  justices  till  they 
^iill  make  fine  and  ransom  to  the  king ;  which  can  be  assessed  by  Fine  end  nn- 
0  other  justices  of  the  peace,  except  those  by  whom  the  record  "o™  thereon. 
f  the  offence  was  made.     1  Hato.  c.  65,  §  28* 

And  this  fine,  Mr.  Dalton  {cap.  82.)  says,  the  justices  shall   Tobeestrceted;, 
ause  to  be  estreated  into  the  exchequer,  that  so  it  may  be  levied 
0  the  king's  use;  and  then  they  are  to  deliver  the  offenders 


gam. 


But  Mr.  Hawkins  says,  that  it  hath  been  questioned  whether 
iie  justices  can  safely  dismiss  the  offenders  upon  their  paying  such 

iioe  as  shall  be  imposed  upon  them,  without  some  judgment  for 
heir  imprisonment  as  well  as  fine ;  because  it  is  enacted  by  the  Imprisonment. 
'  //•  5.  c.  8.,  that  such  rioters  attainted  of  great  and  heinous  riots 
hall  have  one  whole  year's  imprisonment  at  the  least,  without 
)eing  let  out  of  prison  by  bail  or  mainprise  ;  and  that  the  rioters 
ittainted  of  petty  riots  shall  have  imprisonment  as  best  shall  seem 
0  the  king  or  to  his  council.     1  Haw,  c.  65*  §  35. 

And  by  stat.  13  H,  4.  c  7.  §  l.»  If  the  offenders  be  departed  13  H.  4.  c.  7. 
)efore  the  coming  of  the  said  justices,  and  sheriff  or  under-sheriff, 
he  same  justices,  three  or  two  of  them,  shall  diligently  inquire  D. 

D.)  within  a  month  after  such  riot,  assembly,  or  rout  of  people  Inquisition  by 

0  made,  and  thereof  shall  hear  and  determine  according  to  the  justices. 
aw  of  the  land. 

It  is  generally  said,  that  any  justices  of  the  county  may  take 
uch  an  inquiry,  whether  they  dwell  near  the  place  where  the 
iot  happened,  or  at  a  distance,  or  whether  they  went  to  view 
he  riot  or  not;  for  the  statute  ought  to  be  construed  as  largely 
IS  the  words  will  bear  in  favour  of  the  justices'  power  in  the  • 
uppressing  of  such  riots  ;  and  therefore  those  words  in  the  sta- 
ute,  that  the  same  justices  shall  inquires  ought  to  be  thus  ex« 
mounded,  that  the  same  justices  who  were  before  empowered  to 
'aisc  ihepf^se  shall  inquirCi  and  that  is,  any  justices  In  the  county. 

1  Haxc.  e.  65.  1 32. 
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To  what  placet 
in  Scotland  this 
act  shall  extend. 


HiOt,  Eout,  fC.  (flow  re»^^ 


<3 


S. 


Indictment  on 
1  G.  1.  need 
not  aver  m  tei^ 
rorempopuiu 


head  borough  of  such  county  or  9^f 
in  general 9  without  mentioning;  *^^^'^ 
J  10.  provides,  *'  That  \)oiri:ff. 
religious  worship  in  that  p*^""//^  §' 
tolerated  by  law,  and  ^fi^S^  ^ 
princess  of  fVales^  a*:  ^ /^^/^ 

words."  ^     .:iii^r' 

Prisoner  was  ini*!*^  /  ^-  ^  ^  ^ 
riotously  assenih'  ^'^/  -^ 
more  after  prr  y  /^ 
pursuant  to  ' ' /// 


r 


iT  hi  <*  jtf  it  • 


/^ 


•r   ^ 


ykenactet 

^t  directed 

JM,  wherwl 

;the  shire  II 

/,  or  26i.  &i 

/ ;  and  be  ^Inl 

X)t.  sod  tt  tii 

icular  form  Ic  tU 
/  //.  8.  hath  M 


In  reading  th 
|iroclainati«- 
is  necess' 


bad,  beca« 
populi  ; 
words  .r 
disti'  ■' 

V 


'f 


v^ 


to  add 
save  * 

attF 
sio 


^ 


/f>- 


^  ..1  a  monrh,  thersr 

^^  inquire  after  the  maail; 
^t  determine  their  authority,  bt< 
.aJty.     2  Salk.  593. 
^  .  ocess  under  their  own  teste  aeainst  tii« 
aicted  before  them  of  any  of  the  offence  tf)^ 
,  according  to  the  form  of  this  statute;  andslMisfl 
the  like  process  for  the  trial  of  a  traverse  of  (oc^  ^^ 
..^uisJtion ;  and  do  aU  other  things  in  relation  thereunto,  v^ 
ure  of  course  incident  to  all  courts  of  record.    lHev.i'.63. 
j34. 

And  the  riot  being  so  found  by  inquisition,  the  justices  oi:^ 
make  a  record  thereof  in  writing  of  such  their  inquiry  or  preseii- 
ment  found  before  them  ;  which  record  also  is  io  remain  "^x^^ 
of  the  justices.     Dalt,  c,  82. 

And  by  stat.  13  H,  4.  c.  7.  5  2.,  If  the  truth  cannot  bef«wi^ 
the  manner  as  is  aforesaid,  then  within  a  month  then  next  follot- 
ing,  the  justices,  three  or  two  of  them,  and  the  sheriff orniwe- 
sheriff,  shall  certify  before  the  king  and  his  council  all  the  (kt- 
and  circumstances  thereof,  which  certificate  shall  be  of  the  i^t 
force  as  the  presentment  of  twelve  men  ;  upon  which  certififl^: 
the  offender  shall  be  put  to  answer,  and  shall  be  punished  icctrw 
ing  to  the  discretion  of  the  king  and  his  council. 

§  3.  And  if  they  do  traverse  the  matter  so  certified,  lii«  ^' 
tificate  and  traverse  shall  be  sent  into  the  K.  B.  to  be  tried. 
And  by  stat.  19  //.  7-  c  IS.,  If  the  offence  be  not  Awni^ 
Cerriflcateasto  reason  of  any  maintenance  or  embracery  of  the  jurors,  tlKiH^ 
mainuinen  or  same  justices  and  sheriff  or  under-sheriff  snail  in  the  saneceiti' 
cmbnccrk  cate  certify  the  names  of  the  maintainers  and  embraccn,  »^ 

their  misdemeanors.  . 

Certificate  r«-         It  seemeth  certain  that  such  certificate,  being  in  Ditare(^^ 
quirescertainty.  indictment  at  the  common  law,  ought  to  comprehend  the  certiiD? 

of  time,  place,  and  persons,  and  other  material  circttmstiB^ 
both  of  the  riot  and  maintenance.     1  Hato.  c,  65.  §  13. 
Eing*B  coundL       Be/ore  the  kin^  and  his  council.']     It  seems  clear,  by  the  cot^ 

being  here   distmguished  both   from   the   chancery  m  j^ 

that  the  certificate  ought  to  be  made  to  the  privy  council  bof^ 

and  not  to  either  of  those  courts,  which  in  sooae  statutef  ^^ 

to  judicial  proceedings  are  taken  for  the  kings  council  In^ 

Cm  65.  §  41.  tj/ 

S  H.  5.  c.  8.  And  by  stat.  2  H.  5.  c.  8.,  the  said  justices  andotiierottceii:^ 

Co»u  of  jui-      execute  their  offices  aforesaid  at  the  king's  co«t»in  P»»8"*?J, 

***^^  *^'  tinning  in  doinc  their  said  offices,  by  payment  riicteofiol*^^  ^ 

the  sheriff,  by  indentures  betwixt  the  said  shenff  a&di«M«v» 


^gf  Ac. 
^^cenifyto 
^  king  and 


Which  may  be 
tried  in  K.  B. 

19  H.  7.  c.  13. 
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^aid»  whereof  the  sheriff  upon  his  account  in 
^•j,  ve  due  allowance. 

'ng  of  which,  the  said  statute  directs  the 
enlarged,  and  thereout  the  sheriff  may 


**""**  '  justices ;  and  of  the  jury,  that  is, 


k 


-^^  'i.      z^  >e8,  and  the  like,    DalL  c.  82. 

%J^f^  "^^  "^  nighest  in  the  county  where  Penalty  on 

j-.  '^  %,''^  '    together  with  the  sheriff  or  juiticM  and 

'^'^J''^''^^  ^                   aid  statute  of  the  IS//.  4.,  •heriift.&c. 

Iv  '^         %x  -^  '°'  "^'*^ 

:>                        1^^  ^*l'y>  yet  if  any  others  What  juiticfi 

^•^  ^  ^^ '             .ait,  they  are  fineable  at  ^'^^' 


oi  dwell  nearest  to  the  place,  do 
^  ^rf  *^'  ^^^y  excuse  all  the  rest.    1  Haw* 

.iighest,  but  in  another  county,  they  are  not  in 
..lis  penalty.     1  Hato.  c,  65.  §  45. 
^ui  do  execution  of  the  said  statute^}     That  is,  in  the  whole,  In  ezeendon  of - 
d  not  in  part  only ;  as  by  recording  a  riot,  and  committing  the  ^*  whole  itat. 
rties.     1  Haw.  c.  65.  §  50. 

By  1  &  2  J^.  4.  c.  41.  §  1.,  where,  upon  the  oath  of  any  credible  i&  2W.4.  c.4i. 
tness,  any  tumult,  riot,  or  felony  has  taken  place,  or  may  be  Appointment 
aonably  apprehended,  two  justices  of  the  peace  are  empowered  ^Lbl**  ^^' 
appoint  special  constables  for  the  preservation  of  the  public 
ace,  &c. 

i  13.  The  iustices  of  the  division  may,  at  a  special  session,  order  Allowancei  to. 
uonable  aUowances  to  be  paid  to  the  special  constables  for 
'uble,  loss  of  time,  and  expenses.     See  tit.  ^oiUftable* 

VL  pr0»0S(  out  of  Chmtttp, 

%  Stat.  2  i/.  5.  c.  8.,  if  default  be  found  in  the  two  justices,  2  H.  5.  c  8. 
eriff,  or  under-sheriff,  then,  at  the  instance  of  the  party  grieved,  Process  ngainit 
ommigsion  shall  be  entered  under  the  great  seal,  to  mquire  as  well  j"?^c«,  Ac  at 
the  truth  of  the  case  for  the  complainant,  as  of  such  default.       !!Jlevrf^ 
And  by  stats.  2  H,  5.  c.  9.  and  8  //.  6.  c.  14.,  rioters  shall  be  g  h.5.  c.9. 
ien  by  writ  and  proclamation  out  of  chancery,  on  suggestion  of  g  H.'  6.  c*  u. 
0  justices  and  the  sheriff,  of  the  common  fame  of  such  riot.  Writ  out  of 

chancery 

n.  &eiwtioii0  S0ntinq»  anb  unlatofiil  Sl»iimhlmf.    .gain.t  notei,. 

.%  Stat.  39  G.  3.  c.  79.  §  1.,  afler  reciting  that  a  traitorous  con-  39  g.  s.  c  79. 
iracy  had  long  been  carried  on,  in  conjunction  with  the  persons   Certain  sode- 
etciMng  the  powers  of  government  in  France,  to  overturn  the  ***•  aupprwaed- 
^f  and  government  in  G.  B.  and  Ireland,  it  is  enacted,  that  all 
cieties  calling  themselves  United  Englishmen,  United  Scotchmen, 
felted  Irithmen,  and  United  Britons,  and  the  society  commonly 
^'^ed  the  London  Corresponding  Society,  and  all  other  Correspond^ 
g  Soc/tf/iei  of  any  other  city,  town,  or  place,  shall  be  suppressed 
^d  prohibited.    See  stat.  57  G.  3.  c.  19.  post.  758. 

y  2*  And  all  the  said  societies,  and  every  other  society,  the  Societies,  the 
members  whereof  shall  according  the  rules  thereof,  or  to  any  °5!°i?^JI^  . 
?^eeinent  for  that  purpose,  be  required  or  admitted  to  take  any  ^^^l^ll^ 


embers  whereof  shall  according  the  rules  thereof,  or  to  any  "T^jJ^J^  . 

'^eeinent  for  that  purpose,  be  required  or  admitted  to  take  any  JjJJIJ^Sfoi 

^(h  or  engagement  deemed  unlawful  within  the  meaning  of  stat.  ^r  engage. 

'  p*8.  c.  123.,yor  more  effectuality  preventing  the  administering  or  menu,  ftc.  or 
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Penalty. 


Persons  appear- 
ing us  master 
lii5>Ie  to  prose- 
cution, al- 
though not  the 
real  owner. 

Justices  majr 
enter  suspected 
places. 


Two  justices  at 
genenl  or  spe- 
cial sessions 
may  license 
bouses  for  lec- 
turing, &C.  and 
justices  at  a 
general  sessions 
may  revoke  it. 


Justices  may 
enter  licensed 
places. 


And  if  used  for 
seditions  pur- 
poses may 
declare  the 
licence  void. 
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have  been  preiriously  licensed  in  manner  hereafter  meatiooed; 
and  the  person  by  whom  such  place  shall  be  opened  or  used  Uk 
any  of  the  purposes  aforesaid  shall  forfeit  lOOl.  for  every  daf  or 
time  so  opened  or  used  as  aforesaid,  to  the  person  who  liiall  loe, 
and  be  otherwise  punished  as  the  law  directs  in  cases  of  disorddj 
houses :  And  every  person  conducting  the  proceedings,  or  adn^; 
as  moderator,  president,  or  chairman,  at  any  such  place,  or  tbern 
debating  or  delivering  any  discourse,  or  furnishing  an^  hotk, 
pamphlet,  newspaper,  or  other  publication  as  aforesaid;  vA 
also  every  person  who  shall  pay,  give,  collect,  or  deceive  uj 
money  or  otner  thing,  or  agree  so  to  do,  in  respect  of  theadousMt 
of  any  person,  or  shall  deliver  out,  distribute,  or  receive  any  ticket 
or  token  as  aforesaid,  knowing  such  place  to  be  so  opened  or  oiii 
for  such  purpose  as  aforesaid,  shall,  for  every  such  offeacei  for- 
feit 20/. 

§  16.  Every  person  who  shall  appear  at,  or  behave  as  master, « 
as  the  person  having  the  command,  government,  or  managenot 
of  any  such  house  or  place,  shall  be  deemed  to  be  a  penoe  bf 
whom  the  same  is  opened  or  used  as  aforesaid,  and  shall  be  hdk 
to  be  prosecuted  as  such,  notwithstanding  he  be  not  in  fact  tbe 
real  owner  or  occupier. 

§  17-  And  any  justice  who  shall  by  information  upon  oacfabave 
reason  to  suspect  that  any  house,  room,  field,  or  place,  or  st 
part  thereof,  is  opened  or  used  for  the  purpose  of  deliveriof  lec- 
tures, or  for  public  debate,  or  for  reading  bookSf  pamphlets,  Den- 
papers,  or  other  publications  contrary  to  this  act,  may  go  to  ack 
place,  and  demand  admittance ;  and  if  he  shall  be  refused,  ikr 
same  shall  be  deemed  a  disorderly  house  or  place,  and  ail  the 
provisions  herein  contained,  and  in  the  said  act  of  36  G.S*c-^ 
shall  be  applied  to  such  house  or  place ;  and  every  perwmrefesoi 
such  justice  admittance  shall  forfeit  201. 

§  18.  Provided  nevertheless,  that  two  justices  at  any  gcwrtlff 
special  sessions  may,  by  writing  under  their  hands  and  s^tf!**' 
a  licence  to  any  person  to  open  any  such  house  or  place  fiortke 
purpose  of  delivering,  for  money,  any  such  lectures  as  albrcsa^ 
on  any  subject,  the  same  being  clearly  expressed  in  sndiliceoce. 
or  for  readmg  books,  pamphlets,  newspapers,  or  other  poblicadiB^ 
(for  which  licence  Is.  shall  be  paid,  and  no  more),  and  the  tfx 
shall  be  in  force  for  one  year,  and  no  longer,  or  for  any  letf  vsa 
therein  specified;  which  licence  the  justices  at  any  gtoat 
sessions  may  revoke  by  their  order,  a  copy  whereof  aha^  ^^ 
served  upon  the  person  to  whom  such  licence  was  granted,  or  ^ 
left  at  such  place,  and  thereupon  the  same  shall  cease  aa^  ^ 
utterly  void. 

§  19-  And  any  justice  may  go  to  any  such  licensed  p^.*^ 
the  time  of  delivering  or  appointed  for  delivering  lectarcsdMrA 
or  while  opened  or  used  for  that  purpose,  and  demand  adsHdatff. 
and  if  he  shall  be  refused,  notwithstanding  such  licence,  t^^ 
shall  be  deemed  a  disorderly  house  or  place  within  this  act;** 
every  person  refusing  such  admittance  shall  forfeit  90L 

§  20.  Any  two  justices  upon  evidence  on  oath  that  aarflcs 
licensed  place  is  commonly  used  for  delivering  lectures  oift^ 
ditious  or  immoral  tendency,  or  that  books  or  other  pab&cslu^ 
of  the  like  nature  are  there  commonly  kept  and  ddinrad  ts  ^ 
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«ad,  may  declare  such  licence  forfeited,  and  the  same  shall  from  S9  G.  a.  c.  79k 
heoceforth  be  utterly  void* 

§  21.  And  every  house  or  place  licensed  to  sell  ale,  beer,  wine,  Evcrjalehomc, 
)T  Spirits,  shall  also  be  deemed  a  place  licensed  for  reading  books,  f^.}^  bedeem- 
lainphlets,  and  other  publications  within  the  meaning  of  this  act ;  ji^""***  ^^ 
mi  nevertheless,  any  two  justices,  on  proof  on  oath  that  pub-         "'' 
cations  of  a  seditious  or  immoral  nature  are  usually  distributed 
}r  the  purpose  of  being  read  at  such  place,  may  adjudge  such 
cence  forfeited  (E.) ;  and  the  person  keeping  such  house  shall,  E. 

fler  such 'adjudication,  be  liable  to  every  penalty  and  forfeiture 
B  if  such  licence  had  expired. 

i  22.  Provided  always,  that  nothing  herein  shall  extend  to  any  Not  to  extend 
ictures  delivered  at  the  universities,  or  in  the  inns  of  court,  or  to  tbeuniver- 
bancery,  or  by  the  professors  of  Gresham  College;  and  no  pay-  "**"»  *^'  ^^ 
lent  made  to  any  schoolmaster  or  other  person  delivering  lectures  J^hoSmwIte  ^ 
n  the  instruction  of  youth  only  shall  be  deemed  a  payment  for 
Amission  within  the  meaning  of  this  act. 

H3.  Every  person  who  shall  knowingly  permit  any  meeting  of  Penalty  for  per- 
yj  society  hereby  declared  to  be  an  unlawful  combination  or  mitting  unUir- 
infederacy,  or  of  any  division,  branch,  or  committee  of  such        naeettngi, 
>ciety,  to  be  held  in  his  house  or  apartment,  shall  for  the  first 
ifeQcc  forfeit  5/.,  and  for  every  other  offence  committed  after 
te  date  of  his  conviction  be  deemed  guilty  of  an  unlawful  com- 
ioation  and  confederacy- 

i  8.  And  every  person  who  shall  be  guilty  of  any  such  unlawful  Puniihment  of 
)mbination  ancf  confederacy  as  in  this  act  described  may  be  pro-  penons  guilty 
eeded  against  in  a  summary  way,  either  before  one  justice,  or  by  of  combinations 
idictment;  who,  on  conviction  (F.)  on  the  oath  of  one  witness  ^^<»"«'«™- 
J  such  justice,  shall  be  committed  to  the  common  gaol  or  p, 

ouse  of  correction  without  bail  for  three  calendar  months,  or 
tail  forfeit  20/.,  as  to  such  justice  shall  seem  meet;  which  if  not 
irthwith  paid  into  the  hands  of  such  justice  he  may  le^  the 
line  by  distress,  together  with  the  costs,  and  for  want  of  sufficient 
istresg  may  commit  such  offender  to  the  common  gaol  or  house 
r  correction,  for  any  time  not  exceeding  three  calendar  months, 
nd  If  any  such  offender  be  convicted  upon  indictment,  he  may 
e  transported  for  seven  years,  or  may  be  imprisoned  for  not  ex- 
seding  two  years,  as  the  court  shall  think  fit. 

$  9.  Provided  always,  that  such  justice  may  mitigate  such  Jusdeetmay 
unishment  (if  he  shall  see  cause),  so  as  not  to  reduce  the  same  to  mitigate  pun- 
!sa  than  one  third,  whether  it  be  by  imprisonment  or  fine.  isbmentfc 

§  10.  But  no  person  prosecuted  before  a  justice  shall  be  prose-  Offenders  not 
uted  also  by  indictment ;  and  if  prosecuted  by  indictment,  shall  *«  be  prose- 
01  be  prosecuted  before  a  justice.  ^"*«*  ^^"^ '^^' 

§  11*  Provided,  that  nothing  herein  shall  extend  to  prevent  any  This  act  not  to 
rosecution  by  indictment  or  otherwise  for  any  offence  within  the  prevent  anj 
leaoingof  this  act,  which  might  have  been  prosecuted  if  this  act  other  protecu- 
sd  not  been  made,  unless  the  offender  hath  been  prosecuted  ^^^ 
nder  this  act. 

§  34.  Provided  always,  that  no  person  shall  be  prosecuted  or  ProiecntionB  to 
led  for  any  penalty  hereby  imposed,  unless  such  prosecution  be  he  within  three 
oramenced,  or  action  brought,  within  three  calendar  months.  months. 

k  35.  All  pecuniary  penalties  hereby  imposed  exceeding  20/.  Penalttes,  how 
te  to  be  recovered  in  the  courts  at  Westminster.  If  not  exceed-  to  be  recovered. 
^g  20/.  (for  the  recovery  whereof  no  provision  is  herein-before 
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39  6. 8.  c.  79.     contained)  may  be  recovered  before  one  justice  where  sach  pe- 
nalty shall  be  incurred,  or  the  person  having  incurred  the  fisme 
G.  shall  happen  to  be»  in  a  summary  wav  (G.).     And  in  case  sudi  last- 

mentioned  penalty  shall  not  be  forthwith  paid,  such  justice  riuO 
cause  the  same  to  be  levied  by  distress  and  sale  of  the  offenderi 
goods,  together  with  the  costs  of  such  distress  and  sale,  and  for 
want  of  sufficient  distress  such  offender  shall  be  committed  to  the 
common  gaol  or  house  of  correction,  for  not  exceeding  six  nor 
less  than  three  calendar  months. 
Application  of  f  36-  All  pecuniary  penalties,  whether  recovered  before  a  ph 
penalties.  ijce  or  by  action,  shall  be  applied  half  to  the  informer,  and  half  to 

the  king. 
Limitation  of         §  S7.  And  every  action  and  suit  against  any  justice,  peace 
actions.  officer,  or  other  person  acting  in  pursuance  of  this  act,  shalibe 

commenced  within  three  calendar  months,  and  shall  be  laid  in  the 
proper  county ;  and  if  the  defendant  recover  he  shall  have  doable 
costs. 
Conviction,  &c.  (38.  And  all  convictions,  &c.  shall  be  in  the  forms  E»  F,  G. 
57  G.  3.  c.  19.  By  Stat.  57  G.  S.  c.  19.  §  23.  (a),  after  reciting  that  it  is  hi^ 
For  preventing  inexpedient  that  public  meetings  or  assemblies  should  be  bdd 
seditious  meet-  near  the  houses  of  parliament,  or  near  the  courts  of  justice  is 
ings.  Westminster^haU  on  certain  days  ;  it  is  enacted,  that  it  shall  oet 

be  lawful  for  any  person  to  convene,  or  to  give  any  notice  for 
convening  any  meeting  consisting  of  more  than  fifly  persons,  cc 
for  any  number  of  persons  exceeding  fifty  to  meet  in  any  stree:, 
square,  or  open  place  in  the  city  or  liberties  of  fFesiminiter,  cr 
county  of  Middlesex,  within  the  distance  of  a  mile  from  the  gas 
of  fVestminster-hallf  (except  such  parts  of  the  parish  of  Sf.  Pai^t 
C&oerU-gafden^  as  are  within  such  distance,)  for  the  purpose  d. 
considering  of  or  preparing  any  petition,  &c.  for  alteration  of  mas- 
ters in  church  or  state,  on  any  day  on  which  the  two  houses,  cr 
either  house  of  parliament,  shall  meet  and  sit,  nor  on  any  daj  ^ 
which  the  courts  shall  sit  in  Westminster-halL  And  that  if  asj 
meeting  or  assembly  for  such  purposes  shall  be  assembled  or 
holden  on  such  day,  it  shall  be  deemed  an  unlavofid  asteuil^: 
Provided  that  this  enactment  shall  not  apply  to  any  meeciDg  fi?f 
the  election  of  members  of  parliament,  or  to  persons  attendir^ 
upon  the  business  of  either  house  of  parliament,  or  any  of  the  sci 
courts.  See  stat.  60  G.  3.  c.  6.  §  23.  postj  p.  762. 
Spencean  so-  $  24>.  After  reciting  that  whereas  aivers  societies  or  dabs  bre 

cieties  or  dubs,  been  instituted,  in  the  metropolis  and  in  various  parts  of  this  ksf* 
*H **!ShiMte!d  ^^™>  ®^  *  dangerous  nature  and  tendency,  inconsistent  with  ti 
and  proiiibitcd.  p^jjiig  tranquillity,  and  the  existence  of  the  established  gorere- 

ment,  laws,  and  constitution  of  the  kingdom ;  and  that  the  »es* 
bers  of  many  of  such  societies  or  clubs  have  taken  unlawful  c^^ 
and  engagements  of  fidelity  and  secrecy,  and  have  taken  or  ssb- 
scribed,  or  assented  tOy  illegal  tests  and  declarations;  and  thtf 
many  of  the  said  societies  or  clubs  elect,  appoint,  or  employ  ct®- 
mittees,  delegates,  &c.  to  confer  or  correspond  with  other  societia 
or  clubs,  ancf  to  induce  other  persons  to  become  memberss  aod  br 
such  means  maintain  an  influence  over  large  bodies  of  men,  sea 
delude  many  ignorant  and  unwary  persons  mto  the  cooiBiasioo  of 

(a)  B  J  (  9S.  the  clauses  and  provisions  of  tbe  act  IbamiMhn 
were  to  continue  in  force  until  24th  Jufy  1818. 
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is  highly   cricninal  :  and   whereas  certain   societies  or  clubs  57  G.  s.  c  19. 
Iling  themselves   Spenceans  or  Spencean  Philanthropists^  hold 
id  profess  for  their  object  the  confiscation  and  division  of  the 
nd,  and  the  extinction  of  the  funded  property  of  the  kingdom  : 
id  whereas  it  is  expedient  and  necessary  that  all  such  societies 

clubs  should  be  utterly  suppressed  and  prohibited  as  un- 
^ful  combinations  and  confederacies,  highly  dangerous  to  the 
ace  and  tranquillity  of  this  kingdom,  and  to  the  constitution  of 
e  government  thereof,  it  is  enacted,  "  That  all  societies  or  clubs 
lling  themselves  Spenceans  or  Spencean  PhUanthropistSy  and  all 
her  societies  or  clubs,  by  whatever  name  or  description  the  same 
e  called  or  known,  who  hold  and  profess,  or  who  shall  hold  and 
ofess,  the  same  objects  and  doctrines,  shall  be  and  the  same  are 
reby  utterly  suppressed  and  prohibited,  as  being  unlawful  com- 
aations  and  confederacies  against  the  government  of  our  sove« 
ign  lord  the  king,  and  against  the  peace  and  security  of  H.  M/s 
;j»e  subjects." 

§  25.  enacts,  "  That  all  and  every  the  said  societies  or  clubs,   Societies  taking 
d  also  all  and  every  other  society  or  club  now  established  or  here-  JJ"^'^^"*  oaths, 
ter  to  be  established,  the  members  whereof  shall  be  required  or     ^' 
Imitted  to  take  any  oath  or  engagement  which  shall  be  an  unlaw- 
l  engagement  within  the  meaning  of  37  G»  3.  c.  123.,  or  within 
e  meaning  of  52  G.  3.  c.  104.  (see  tit.  ^Bt^gf)  or  to  take  any 
ith  not  required  or  authorised  by  law ;  and  every  society  or  club, 
e  members  whereof  or  any  of  them  shall  take  or  in  any  manner 
od  themselves  by  any  such  oath  or  engagement,  on  becoming. 

Id  order  to  become,  or  in  consequence  of  being  a  member  or 
embers  of  such  society  or  club ;  and  every  society  or  club,  the 
embers  or  any  member  whereof  shall  be  required  or  admitted  to 
ke,  subscribe,  or  assent  to,  or  shall  take,  subscribe,  or  assent  to 
ly  test  or  declaration  not  required  or  authorised  by  law,  in  what- 
rer  manner  or  form  such  taking  or  assenting  shall  be  performed, 
hetber  by  words,  signs,  or  otherwise ;  either  on  becoming  or  in 
der  to  become,  or  in  consequence  of  being  a  member  or  mem- 
bra of  any  such  society  or  club;  and  every  society  or  club  that   Ordeecing 
lall  elects  appoint,  nominate,  or  employ  any  committee,  dele-  ^ominittee^ 
ite  or  delegates,  representative  or  representatives,  missionary  or  **«^5****»  «<^* 
lissionaries,  to  meet,  confer,  or  communicate  with  any  other 
)ciety  or  club,  or  with  any  committee,  delegate  or  delegates, 
^presentative  or  representatives,  missionary  or  missionaries,  of 
ich  other  society  or  club,  or  to  induce  or  persuade  any  person  Memben guilty 
r  persons  to  become  members  thereof,  shall  be  deemed  and  of  unlawful 
iken  to  be  unlawful  combinations  and  confederacies,  within  the  combinauon. 
leaning  of  39  G.  3.  r.  79.,  and  shall  and  may  be  prosecuted,  pro- 
eeded  against,  and  punished,  according  to  the  provisions  of  the 
aid  act ;  and  every  person  who,  from  and  afler  the  passing  of  this 
ct,  shall  become  a  member  of  any  such  society  or  club,  or  who, 
fter  the  passing  of  this  act,  shall  act  as  a  member  thereof,  and 
very  person  who,  from  and  after  the  passing  of  this  act,  shall 
iirectly  or  indirectly  maintain  correspondence  or  intercourse  with 
iny  such  society  or  club,  or  with  any  committee  or  delegate,  re* 
>resentative  or  missionary,  or  with  any  officer  or  member  thereof,  .     ^ 

IS  such,  or  who  shall,  by  contribution  of  money  or  otherwise,  aid, 
ibet,  or  support  such  society  or  club,  or  any  members  or  officers 
hereof,  as  such,  shall  be  deemed  guilty  of  an  unlawful  corabin- 
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Act  not  to  ex- 
tend to  Free- 
maaons*  lodges ; 
nor  to  declarm- 
tion  Approved 
by  two  justices; 
nor  to  extend  to 
meetings  or  so- 
cieties for  cha- 
riteble  pur- 


39  G.  S.  c.  79. 
$  8.  not  to  ex- 
tend to  quekers' 
meetings,  &c 


Penalty  on  per- 
sons permitting 
unlawful 
acmblies. 


Licences  of 
public  houses 
where  unlawful 
clubs  are  held, 
to  be  forfeited. 


Penalties  ex- 
ceeding 901. 
bow  to  be  re- 
covered* 
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ation  and  confederacy  within  the  intent  and  meaning  of  the  said 
S9  G.  S.  c.  79. ;  and  shall  and  may  be  proceeded  against,  pro- 
secuted, and  punished,  according  to  the  provisions  of  the  said  act, 
with  regard  to  the  prosecution  and  punishment  of  unlawful  cob- 
binations  and  confederacies." 

§  26.  provides,  that  nothing  in  this  act  contained  shall  extead 
to  lodges  of  Freemasons  complying  with  the  reeuKatioos  ol 
S9  G.  S.  c.  79* ;  nor  to  any  declaration  approved  and  subscribed 
by  two  or  more  justices  of  the  peace,  and  confirmed  by  the  majoi 
part  of  the  justices  present  at  a  general  session,  or  at  a  geneni 
quarter  sessions  of  the  peace,  pursuant  to  the  regulations  o( 
S9  G.  S.  c.  79.;  nor  to  any  meeting  of  quakers ;  or  to  any  meetii^ 
or  society  formed  or  assembled  for  purposes  of  a  religions  cr 
charitable  nature  only,  and  in  which  no  other  matter  or  buaoes 
whatsoever  shall  be  treated  of  or  discussed. 

§  27.  after  reciting  statute,  S9  G.  3.  c.  79.  S  ^>  enacts,  that  tk 
said  enactment  shall  not  extend  to  any  meeting  of  quakers^  v  to 
any  meeting  or  society  formed  or  assembled  for  purposes  of  a 
religious  or  charitable  nature  only,  and  in  which  no  other  ontter 
or  business  whatsoever  shall  be  treated  of  or  discussed. 

§  28.  ''  If  any  person  shall  knowingly  permit  any  meetiat  o{ 
any  society  or  club  hereby  declared  to  be  an  unlawful  combiiiin» 
or  confederacy,  or  of  any  division,  branch,  or  committee  of  Mch 
society  or  club,  to  be  held  in  any  house  or  apartment,  boihiiAgt 
or  other  place,  to  him  or  her  belonging,  or  in  his  or  her  possessa 
or  occupation,  such  person  shall,  for  the  first  offence,  forfeit  t^ 
sum  of  5/.,  and  shall,  for  any  such  offence  committed  after  (^ 
date  of  his  or  her  conviction  for  such  first  offence,  be  deeae^ 
guilty  of  an  unlawful  combination  and  confederacy,  in  breadi  ^ 
this  act." 

§  29.  "  It  shall  be  lawful  for  any  two  or  more  justices  of  tbe 
peace,  acting  for  any  county,  stewartry,  riding,  divisioo,  tfj, 
town,  or  place,  upon  evidence  on  oath  that  any  roeetinff  of  80t«> 
ciety  or  club  hereby  declared  to  be  an  unlawful  combinatioo  ei 
confederacy,  or  any  meeting  for  any  seditious  purpose,  bstb  be«£ 
held,  afler  the  passing  of  this  act,  at  any  house,  room,  or  pba 
licensed  for  the  sale  of  ale,  beer,  wine,  or  spirituous  liquors,  ^ 
the  knowledge  and  consent  of  the  person  keeping  such  hoosef  roes 
or  place,  to  adjudge  and  declare  the  licence  or  licences  forielk^ 
ale,  beer,  wine,  or  spirituous  liquors,  granted  to  the  person  or  p(^ 
sons  keeping  such  house,  room,  or  place,  to  be  forfeited;  aodtiic 

? person  or  persons  so  keeping  such  house,  room,  or  place,  ^' 
rom  and  after  the  day  of  the  date  of  such  adjudication  and  ^^^ 
ation,  and  notice  thereof  given  to  him,  her,  or  them,  besubjecfSE 
liable  to  all  and  every  the  penalties  and  forfeitures  for  aoy«^ 
done  afler  that  day,  which  such  person  or  persons  would  be*^ 
ject  and  liable  to,  if  such  licence  or  licences  had  tx^^  *  I 
otherwise  determined  on  that  day.** 

§  SO.  All  pecuniary  fines,  penalties,  or  forfeitures,  tixx^ 
901, f  incurred  under  this  act,  in  En^land^  fVaUs,  or  Bemd-^f^  I 
Tweed,  may  be  recovered  by  action  of  debt  in  any  ofH.J>l 
courts  of  record  at  JVestminster,  and  in  Scotland  in  the  coi^^-^  I 
session  there;  and  it  shall  be  sufficient  to  declare  in  ^'ff'^^^  ' 
conclude  in  Scotland,  that  the  defendant  or  defender  is  iodebK^ 
to  the  plaintiff  or  pursuer  in  the  sum  of  ■  (beiog  ^  ^ 
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temanded  bj  the  said  action,)  being  forfeited  by  an  act  made  in  57  G.  s.  c  lo. 

he  57th  year  of  the  reign  of  his  present  majesty,  intituled  An 

wifor  the  more  effectually  preventing  seditious  meetings  and  assem' 

i&s;  and  the  plaintiff  or  pursuer,  if  he  shall  recover  in  such 

ictioD,  shall  have  his  full  cosU  or  expenses ;  and  any  pecuniary 

«08lty  imposed  by  this  act  not  exceeding  20/.,  and  for  the  re-  PenalCMi  not 

overy  whereof  no  provision  is  herein-before  contained,  may  be  a»e«diiig  90L 

eeovered  before  any  justice  of  the  peace  for  the  county,  city,  JjJ^^^^i^  **" 

own,  or  place,  in  which  the  same  shall  be  incurred,  or  the  person 

laving  incurred  the  same  shall  happen  to  be,  in  a  summary  way ; 

md  in  case  such  last-mentioned  penalty  shall  not  be  forthwith 

taid,  such  justice  shall  by  warrant  under  his  hand  and  seal,  and 

lirected  to  any  constable  or  other  peace  officer,  cause  the  same 

0  be  levied  by  distress  and  sale  of  the  offender's  goods  and 

ihattels,  together  with  all  costs  and  charges  attending  such  dis* 

tess  and  sale ;  and  in  case  no  sufficient  distress  can  be  had  or 

Dade,  such  justice  shall  commit  the  offender  to  the  common  gaol 

ir  house  of  correction  for  such  county,  city,  town,  or  place,  there 

0  remain  without  bail  or  mainprise,  for  any  time  not  exceeding 

ix  calendar  months,  nor  less  than  three  calendar  months :  Pro- 

ided  always  that  no  person  shall  be  prosecuted  or  sued  for  any 

)ecuoiary  penalty  imposed  by  this  act,  unless  such  prosecution 

hall  be  commenced,  or  action  brought,  within  three  calendar 

DODths  next  after  such  penalty  shall  have  been  incurred. 

§  SI.  All  penalties  and  forfeitures  shall,  when  recovered,  be  Application  of 
iisposed  of  thus :  one  moiety  thereof  to  the  plaintiff  in  any  action,  penalties 
)r  to  the  informer  before  any  justice,  and  the  other  moiety  there- 
)f  to  H.  M. 

(32.  Any  action  and  suit  which  shall  be  brought  against  any  LimitatioDof 
ostice  of  the  peace,  constable,  peace  officer,  or  other  person,  in  tcdoni. 
England^   fVales,  or  the  town  of  Berwick-upon-Tweed^  for  any 
thing  done  in  pursuance  of  this  act,  shall  be  commenced  within 
three  calendar  months  next  after  the  fact  committed,  and  the 
venue  in  every  such  action  or  suit  shall  be  laid  in  the  proper 
county  where  the  fact  was  committed,  and  not  elsewhere ;  and  the  General  inue 
defendant  in  every  such  action  or  suit  may  plead  the  general  issue,  msybepleMlcd. 
ftnd  give  this  act  and  the  special  matter  in  evidence  at  any  trial ; 
and  if  such  action  or  suit  shall  be  brought  or  commenced  after  the 
time  limited,  or  the  venue  shall  be  laid  in  any  other  place  than  as 
aforesaid,  the  jury  shall  6nd  a  verdict  for  the  defendant ;  and  in 
luch  ease,  or  if  the  jury  shall  find  a  verdict  for  the  defendant 
upon  the  merits,  or  if  the  plaintiff  shall  become  nonsuit,  or  discon- 
tinue his  action  after  appearance,  or  if  upon  demurrer  judsment 
shall  be  given  against  the  plaintiff,  the  defendant  shall  have  double  Double  cosii. 
costs ;  which  he  may  recover  in  such  manner  as  any  defendant 
can  by  law  in  other  cases. 

§  33.  Every  action  and  suit  which  shall  be  brought  or  com-  Limitation  of 
mcnced  against  any  person  in  Scotland,  for  any  thing  done  or  acted  actioni,  ftcw  in 
in  pursuance  of  this  act,  shall  in  like  manner  be  commenced  with-  Scotland. 
in  three  calendar  months  after  the  fact  committed,  and  shall  be 
brought  in  the  court  of  session  in  Scotland ;  and  the  defender 
oi&y  plead  that  the  matter  complained  of  was  done  in  pursuance 
of  this  act,  and  may  give  this  act  and  the  special  matter  in  evi- 
dence; and  if  such  action  or  suit  shall  be  brought  or  commenced 
after  the  time  limitedi  the  same  shall  bo  dismissed ;  and  in.  such 
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57G.S.C.19.    case»  or  if  the  defender  shall  be  assoilzied,  or  the  panaer  ibail 

suffer  the  action  or  suit  to  fall  asleep,  or  a  decision  shall  be  pro- 
nounced against  the  pursuer  upon  the  relevancyt  the  defender 
shall  have  treble  costs  or  expenses ;  which  he  may  recover  in  such 
manner  as  any  defender  can  by  law  recover  costs  or  expensei  ia 
other  cases. 
Form  flf  con-  §  S4s  Convictions  by  any  justices  of  the  peace  for  affinctt 

viction.  against  this  act,  and  adjudications  of  forfeitures  of  licences  to  be 

made  in  pursuance  of  this  act,  shall  or  may  be  in  the  several  fonsf 
set  forth  for  such  purposes  respectively  in  the  schedule  tothbsU 
H«  I.  K.  annexed,  or  in  words  to  that  effect.  Vide  forms  H,  I,  K. 
Act  not  to  af-  §  35.  Nothing  in  this  act  contained  shall  be  deemed  to  tab 
feet  oiber  pro-  away  or  abridge  any  provision  already  made  by  the  law  of  ths 
iriaionsmadeby  realm,  or  of  any  part  thereof,  for  the  suppression  or  piimthDC&t 
^^*  of  any  offence  whatsoever  described  in  this  act. 

Penono  not  §  S6.  provides,  that  no  person  shall  be  prosecuted  under  ti&i 

liable  to  P"!*^  act  for  having  been  a  member  of  any  society  or  club  dedsred 
t^  Mt^r  hav-  ^^^^^y  ^^  ^®  *"*  unlawful  combination  and  confederacy,  if  sack 
ins  been  mem-*  person  shall  not  have  acted  as  a  member  after  the  passing  of  tiis 
ben  of  any  dub  act;  but  that  nothing  in  this  act  shall  extend  to  prevent  a&j 
previous  to  tbe  prosecution,  by  indictment  or  otherwise,  for  any  thing  which  dttii 
pasaing  of  this  be  an  offence  within  this  act,  and  which  might  have  been  so  pr»- 
"^  secuted  if  this  act  had  not  been  made :  Provided  always,  that  bo 

person  who  shall  be  prosecuted  and  convicted  or  acquitted  of  aoj 
offence  against  this  act  shall  be  liable  to  be  again  prosecuted  fcr 
the  same  offence. 
ProTiiion  em-        §  S7.  In  case  any  proceeding  or  prosecution  shall  be  instituted, 
powering  the      for  any  offence  committed  against  stat.  39  G.  3.  c.  79.,  or  this  sot, 
attorney-  either  by  action,  or  by  information  before  any  justice  or  otheivise, 

fpHdvocate  ***®  attorney -general  in  England^  or  the  lord  advocate  of  Sai- 
Md  Mcrettry  ^^^  °^y  Order  any  such  proceeding  to  be  stayed ;  and  in  case  d 
of  state  to  stay  any  judgment  or  conviction,  &c.,  one  of  H.  M.'a  principal  lecn- 
proceedings.       taries  of  State  may  by  an  order  under  his  hand  stay  the  execa&os 

of  such  judgment  or  conviction,  or  mitigate  or  remit  any  fise  « 
forfeiture,  or  any  part  thereof. 
Act  not  to  ez-         ^  39.  This  act  not  to  extend  to  Irdand. 
tend  to  Ireland.       gy  3^^^  gQ  q^  3^  ^^  j,^  intituled  **  An  aU  to  prevent  the  Iransi 
60  G.  S.  c.  1.      of  persons  to  the  use  of  armSf  and  to  the  practice  of  miiitary  flr«*»- 

iions  and  exerciset**  [11  th  December^  1819,]    $  1.,  after  redtiif 
that  '*  whereas  in  some  parts  of  the  U.  K.  men  clandestindy  vi 
unlawfully  assembled  have  practised  miUtary  training  and  ex- 
ercise, to  the  great  terror  and  alarm  of  H.  M.'s  peaceable  sd 
loyal  subjects,  and  the  imminent  danger  of  the  public  peace;" i: 
Meetings  M>4      is  enacted,  <'  that  all  meetings  and  assemblies  of  persons  for  tk 
assemblies  of      purpose  of  training  or  drilling  themselves,  or  of  being  Xxmsi  » 
persons  ^*";^    drilled  to  the  use  of  arms,  or  for  the  purpose  of  practising  militarj 
fiuMndnod  or    exercise,  movements,  or  evolutions,  without  any  lawful  autboritt 
of  pMctising       from  H.  M.,  or  the  lieutenant,  or  two  justices  of  the  peace  of  ibt 
military  eser-      county  or  riding,  or  of  any  stewartry,  by  commission  or  other- 
cise,  prohibited,  wise,  for  SO  doing,  shall  be  and  the  same  are  hereby  prohibited. 

as  dangerous  to  the  peace  and  security  of  H.  M.'s  li^e  sabjeca 
•and  of  his  government ;  and  every  person  who  shall  be  present  it 
jot  attend  any  such  meeting  or  assembly,  for  the  purpose  of  tiaio- 
ing  and  drilling  any  other  person  or  parsons  to  toe  use  of  snn%  ^ 
4he  pcactice  of  military  exercise^  ^paovementSj  or  evolotioo^  tf 
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ho  shall  train  or  drill  any  other  person  or  persons  to  the  nse  of  fiO.OLa.  c.  i« 

rms,  or  the  practice  of  military  exercise,  movements,  or  evolu- 

ons,  or  who  shall  aid  or  assist  therein,  being  legally  convicted 

lereof,  shall  be  liable  to  be  transported  for  any  terra  not  exceed- 

g  seven  years,  or  to  be  punished  by  imprisonment  not  exceeding  Pnninhmrot. 

ro  years,  at  the  discretion  of  the  court  in  which  such  coovictioQ 

lall  be  had ;  and  every  person  who  shall  attend  or  be  present  at 

ly  such  meeting  or  assembly  as  aforesaid,  for  the  purpose  of 

iing,  or  who  shfUl  at  any  such  meeting  or  assembly  be  trained  or 

illed  to  the  use  of  arms,  or  the  practice  of  military  exercise, 

ovements,  or  evolutions,  being  legally  convicted  thereof,  shall 

i  liable  to  be  punished  by  fine  and  imprisonment  not  exceeding 

fo  years,  at  the  discretion  of  the  court  in  which  such  conviction 

lall  be  had/' 

j  2.  enacts,  '<  That  it  shall  be  lawful  for  any  jastice  of  the   l^nons  so  m.  * 

»ce,  or  for  any  constable  or  peace  officer,  or  for  any  other  per*  aenblad  ■■jfaa 

tn  acting  in  their  aid  or  assistance,  to  disperse  any  such  unlawful  dgt»liMd.ttid^ 

eeting  or  assembly  as  aforesaid,  and  to  arrest  and  detain  any  per-  t!^j' Md^iSt* 

•n  present  at,  or  aiding,  assisting,  or  abetting  any  such  assembly  ^ui^,     v^"^ 

meeting  as  aforesaid;  and  it  shall  be  lawful  for  the  justice  of 
e  peace  who  shall  arrest  any  such  person,  or  before  whom  any 
;rsoB  so  arrested  shall  be  brought,  to  commit  such  person  for 
ial  for  such  offence,  under  the  provisions  of  this  act,  unless  such 
)non  can  and  ehaW  give  sufficient  bail  fur  his  appearance  at  the 
:xt  assizes  or  general  or  quarter  sessions  of  the  peace,  to  answer 
any  indictment  which  may  be  preferred  against  him  for  any  such 
Fence  against  this  act,  in  England  and  Irkand;  and  in  Scotland 
^ery  such  person  shall  be  arrested  and  dealt  with  according  to 
le  law  and  practice  of  that  part  of  the  (!•  K.  in  the  case  of  a 
lilable  offence." 

$  3.  enacts,  *'  That  the  sherilFs-deputc  and  their  subsUtutes,   Sheriff^depute, 
ewarts-depute  and  their  substitutes,  justices  of  the  peace,  magis-  ^^^  rt^*^* 
ates  of  royal  burghs,  and  all  other  inferior  judges  and  magistrates*  2,^^^e„  „ 
3d  also  all  high  and  petty  constables,  or  other  peace  officers  of  magistrates  in 
ny  county,  stewartry,  city,  or  town  within  that  part  of  the  U.  K.   EngUmd. 
illed  Scotland,  shall  have  such  and  the  same  powers  and  autho- 
ties  for  putting  this  present  act  in  execution  within  Scotland,  as 
le  justices  of  the  peace  and  other  magistrates  and  peace  officers 
nd  constables  aforesaid  respectively  have,  by  virtue  of  this  act, 
iiliin  and  for  other  parts  of  the  U.  K."' 

§  4.  provides  and  enacts,  **  That  nothing  in  this  act  contained  Offenders  maj 
^all  extend  to  prevent  any  prosection,  by  indictment  or  other-  be  indicted,  if 
'ise,  for  any  thing  whicli  shall  be  an  offence  within  the  intent  and  »<**  prosecuted 
leaning  of  this  act,  and  which  might  have  been  so  prosecuted  if  ""^'  *h"  ■**• 
'lis  act  had  not  been  made,  unless  the  offender  shall  have  been 
rosecuted  for  such  ofl^ence  under  this  act,  and  convicted  or 
cquitted  of  such  offence." 

}  5.  enacts,  *'  That  any  action  or  suit  which  shall  be  brought  or  Limitation  of 
ommenced  against  any  justice  or  justices  of  the  peace,  constable,  actions. 
>cace  officer,  or  other  person  or  persons,  in  that  part  of  G.  B. 
ailed  England  or  in  Ireland^  for  any  thing  done  or  acted  in  pur- 
suance of  this  act,  shall  be  commenced  within  six  calendar  months 
icxt  after  the  fact  committed,  and  not  afterwards ;  and  the  venue 
^  every  such  action  or  suit  shall  be  laid  in  the  proper  county 
^liere  the  fiurt  was  committed,  and  not  elsewhere;  and  the  defencU 
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ant  or  defendants  tn  every  such  action  or  suit  may  p\emd  the 
general  issue,  and  give  this  act  and  the  special  matter  in  evidence 
at  any  trial  to  be  had  thereupon ;  and  if  such  action  or  niit  shall 
be  brought  or  commenced  after  the  time  limited  for  bringing  the 
same,  or  the  venue  shall  be  laid  in  any  other  place  than  as  afore* 
said,  then  the  jury  shall  find  a  verdict  for  the  defendant  or  defend- 
ants ;  and  in  such  case»  or  if  the  jury  shall  find  a  verdict  for  the 
defendant  or  defendants  upon  the  meritSi  or  if  the  plaintiff  or 
plaintiffs  shall  become  nonsuit,  or  discontinue  his,  her,  or  their 
actions  after  appearance,  or  if  upon  demurrer  judgment  shall  be 
given  against  the  plaintiff  or  plaintifis,  the  defendant  or  defendants 
shall  have  double  costs,  which  he  or  they  shall  and  may  reco'vcs-  is 
such  and  the  same  manner  as  any  defendant  can  by  law  in  other 
cases.*' 

§  6.  enactSy ''  That  every  action  or  suit  which  shall  be  broagfai 
or  commenced  against  any  person  or  persons  in  ScoUaad  for  say 
thing  done  or  acted  in  pursuance  of  this  act,  shall  in  like  maooer 
be  commenced  within  six  calendar  months  after  the  fact  committed, 
and  not  afterwards,  and  shall  be  broueht  in  the  court  of  sessioo  n 
Scotland  i  and  the  defender  or  defenders  may  plead  that  tk 
matter  complained  of  was  done  in  pursuance  of  this  act,  and  m 
give  this  act  and  the  special  matter  in  evidence ;  and  if  suchactiaff 
or  suit  shall  be  brought  or  commenced  after  the  time  limited  for 
bringing  the  same,  then  the  same  shall  be  dismissed ;  and  in  sad 
case,  or  if  the  defender  or  defenders  shall  be  assoilzied,  or  the 
pursuer  or  pursuers  shall  suffer  the  action  or  suit  to  fall  askepi 
or  a  decision  shall  be  pronounced  against  the  pursuer  or  punoeo 
upon  the  relevancy,  the  defender  or  defenders  shall  have  trebie 
costs  or  expenses,  which  he  or  they  shall  and  may  receive  in  sucb 
and  the  same  manner  as  any  defender  can  by  law  recover  costs  or 
expenses  in  other  cases." 

§  7.  provides  and  enacts,  "  That  no  person  shall  be  prosccatd 
by  virtue  of  this  act  for  any  thing  done  or  committed  cootrarj  t^ 
the  provisions  herein-before  contained,  unless  such  prosecntk: 
shall  be  commenced  within  six  calendar  months  after  the  ofece 
committed." 


Indictment  for  a  Riot 

County  of  1  HTHE  jurort  for  our  lord  the  king  upon  tkeirod 
■  J         present,  that  J.  A-,  Inte  of  Sfc.  fi.  A.,  Uu  t^.ku 

H.  B.,  late  of,  Sfc.  and  D.  P.,  late  of,  Sfc.  together  taith  divers  otiff 
evil-disposed  persons,  to  the  number  of{^fbrty\  and  wtore,  (icik 
jurors  aforesaid  as  yet  unknoton^)  on  the  ■  day  of  »p 

the  year  of  the  reign  of  our  sovereign  /onr  Q  Willisni  ^ 

Fourth'^,  by  the  grace  of  God  of  the  united  kingdom  ^  Gn^ 
Britain  ard  Ireland  king,  defender  of  the  faith,  with  force  ai 

arms,  Sfc,  at  the  parish  qf[^Su  M.  L.]>  tn  the  said  county  of > 

did  unlawfully,  riotously,  routously,  and  tumuliMoutfy  assenUi 
and  gather  together,  to  disturb  the  peace  of  our  said  lord  the  b»s* 
and,  being  so  assembled  and  gathered  together,  did  then  andtkit 
unlawfully,  riotously,  routouny,  tumultuouslyt  violently,  ami  t^ 
rageously  make  great  noises,  riot,  tumult,  and  disturbance,  ead  id 
then  and  there  unlawfully^  riotously,  routously,  and  tmmukwtij 
itay  and  continue  making  such  noisetp  riot,  tumulif  amd  dittudattf 
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or  a  long  tfkice  of  tme^  to  wit^  for  ike  space  of  \(dx]  kours  them 
\at/oUowtmgf  to  ike  great  terror  and  disturbance^  not  only  of  the 
lege  subfectt  of  our  said  lord  the  king^  there  and  thereabouts  in- 
labUin^,  rending^  and  beings  but  of  mI  the  other  liege  subjects  of 
«r  tatd  lord  the  king  there  passing  and  repassing  in  and  along  the 
tublic  streets  and  kings  common  highways  there^  in  contempt  of  our 
aid  lord  the  king  ami  his  lawst  to  the  evil  example  of  ail  otherSf 
nd  against  the  peace  of  our  said  lord  the  king^  hts  crown  and 
'ignity. 

A.  Indictment  for  a  Riot  and  Assanit*  A* 

bounty  of  1     nrWE  jurors  for  our  lord  the  king  upon  their  oath 

— — .  J  present^  that  A.  0-,  late  of  the  varuh  of , 

8  the  county  of » yeoman^  B.  0.»  laJte  of  the  samct  yeoman^ 

!.0.,  late  of  the  same,  yeoman,  and  divers  other  persons  (to  the 
troTi  aforesaid  as  yet  unknown)  on  the  — —  day  of  ,  tn 

tg  year  of  the  reign  of ,  at  the  parish  aforesaid,  in 

\e  county  a/bresaid,  with  force  and  arms,  unlawfully,  riotously,  and 
outoudy  did  assemble  and  gather  together  to  disturb  the  peace  of 
ur  said  lord  the  king  ;  and  so  being  then  and  there  assembled  and 
ttlhered  together,  in  and  upon  one  A.  I.,  tit  the  peace  of  God  and  of 
ur  said  lord  the  king  then  and  there  being,  unlawfully,  riotously, 
nd  rotttously  did  make  an  assault,  and  him  the  said  A.  I.  then  and 
\ert  unlawfully,  riotously,  and  routously  did  beat,  wound,  and  ill 
reatf  and  other  wrongs  to  the  said  A.  I.  then  and  there  unlawfully, 
ktously,  and  routouuy  did,  to  the  great  damage  of  the  said  A,  i*, 
^nd  against  the  peace  of  our  saia  lord  the  king,  his  crown  and 
lignity. 


B.  Record  of  a  Riot  on  View. 


bounty  of  1     R£  it  remembered,  that  on  the 

.  J  in  the year  of  the  reign  of' 


day  of , 

',  we  J.  P. 


nd  K.  P.  esquires,  txoo  of  the  justices  of  our  said  lord  the  king, 
wigtied  to  keep  the  peace  in  the  said  county,  and  A.  S.  knight, 
^^^\ff  of  the  said  county ,  at  the  complaint  and  request  of  kS.  of 

' ,  in  the  county  aforesaid,  yeoman,  in  our  proper  persons 

\ave  come  to  the  mansion  house  of  him  the  said  A.  L  tit  ■ 

iforesaid,  and  then  and  there  do  find  A.  O.  of ,  yeoman, 

B.  0.  of  ,  yeoman,  C.  O.  of ,  yeoman,  and  other  malC' 

^actors  and  disturbers  of  the  peace  of  our  said  lord  the  king  to  us 
inknown,  in  a  warlike  manner  arrayed,  to  wit,  with  dubs,  swords, 
ind  guns,  unlawfully,  riotously,  arid  routously  assembled,  and  the 
\ame  house  besetting,  many  evils  against  him  the  said  A.  I.  threaten" 
^ngy  to  the  great  disturbance  of  the  peace  of  our  said  lord  the  king, 
ind  terror  of  his  people,  and  against  the  form  of  the  statute  in  that 
^ase  made  and  provided :  And  therefore  we  the  aforesaid  J.  P., 
K.  P.,  and  A.  S.,  the  aforesaid  A.  O.,  B.  O.,  arul  C.  O.  do  then  and 
ihere  cause  to  be  arrested,  and  to  the  next  gaol  of  our  said  lord  the 
^ing  in  the  county  aforesaid  to  be  conveyed,  by  our  view  and  record 
of  the  unlawfid  assembly,  riot,  and  rout  aforesaid  convicted,  there  to 
remain  every  and  each  of  them  respectively,  until  they  shall  severally 
ond  respectively  have  paid  to  our  said  lord  the  king  the  several  sums 
^f  lOL  each,  which  we  do  impose  upon  them  and  every  qf  them 
^ratdyfor  their  said  offence.    In  testimony  whereof  to  this  our 
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present  record  toe  do  put  our  seals,    Daied  ai  ,  stfimmi  ik 

day  and  year  aforesaid. 

Q^  C.  Commitment  of  the  Rioters  upon  View. 

CoQDty  ofl     T    P-  and  K.  P.  esquires^  two  of  the  justica  of  ov 
■  J        *  said  lord  the  iringf  assigned  to  keep  the  ftut 

within  the  said  county^  and  A,S.  knight ^  sheriff' of  the  said  amutu; 

To  the  keeper  of  the  gaol  of  our  said  lord  thelting  at ,  n  At 

said  county y  and  to  his  deputy  and  deputies  there,  and  to  even  ^ 
them, greeting:   Whereas  upon  complaint  made  unto  us  by  A.lcf 

t  yeoman,  xoe  did  this  present day  of go  U 

the  house  of  the  said  A.  I.,  at  '  aforesaid^  and  there  M  m 

A.O.  of ,  yeoman,  B.O.  of , yeoman,  CO,  of p 

yeoman,  and  other  malefactors  to  us  unknown,  assembled  togetker  a 
an  unlawful,  routous,  and  riotous  manner,  to  the  terror  ^  ik 
people,  and  against  the  peace  of  our  said  lord  the  king,  and  agtiu 
the  form  of  the  statute  in  that  case  made  and  provided:  Wek 
therefore  send  you  by  the  bringers  hereof  the  bodies  qfiktmi 
A.  CJ.,  B.  O.,  and  C.  u.,  convicted  of  the  said  riot,  rout,  mdwh 
lawful  assembly  by  our  own  view,  testimony,  and  record;  em- 
manding  you  in  the  name  of  our  said  lord  the  king  to  receive  (in 
into  the  said  gaol,  and  them  and  every  of  them  respeetivrif  ^ 
safely  to  keep  until  they  and  every  of  them  shall  respectively  fsi^ 
otir  said  lord  the  king  the  several  and  respective  sums  of  \QL  oei 
which  we  have  set  and  imposed  upon  them,  and  each  and  every  ^ 
them  separately  f  for  the  said  offence.  Given  under  our  hands  vd 
seals  at  —  foresaid,  in  the  county  aforesaid^  the  day  end  yea 
aforesaid. 

«D.  D.  Precept  to  summon  a  Jury. 

County  ofl     T^  P*  eind  K.  P.  esquires,  two  of  the  Jnstkes  efea 
J        *  lord  the  king,  assigned  to  keep  the  peace  m  tk 


county  aforesaid,  and  also  to  hear  and  determine  divers  Jdteitt, 
trespasses,  and  other  misdemeanors  in  the  said  county  commitud; 
To  the  sheriff  of  the  said  county,  greeting  :  On  the  hehdfofnf 
said  lord  the  iins,  vje  command  you,  that  you  cause  to  cameoeftn 

us  at  ,  in  the  county  aforesaid,  on  the day  of 

nest  ensuing,  twenty  four  honest  and  lawful  men  of  the  county  ^i^ 
said,  every  one  of  which  to  have  lands  and  tenements  within  the  sci 
county  to  the  yearly  value  of  ^Os.  of  charter  land  or  qfjredidi  »* 
2ds.  od.  of  copyholdf  or  both,  over  and  above  all  charges,  to  in^ 
for  our  said  lord  the  king,  and  for  our  indemnity  in  this  bek^tpn 
their  oath,  of  certain  riots,  routs,and  unlawful  assemhlies  at — — ^ 
in  the  county  aforesaid,  lately  committed,  as  it  is  said;  andtksif^ 
return  upon  every  person  so  by  you  to  be  impanndled  90c.  t^iata 
at  the  aforesaid  dav,  to  be  oy  them  respectively  forfeited  iftke^ 
shall  not  appear  ana  be  sworn  to  inquire  of  the  premises  attketem 
time  and  place.    And  this  you  shall  in  no  toise  omit,  on  pain  oj^ 

Given  under  our  hands  and  seals  at aforesaid^  in  the  aaMj 

aforesaid,  the  — —  day  of ,  in  the  'year  of  ike  «f« 

qf . 


Jurors'  Oath. 

you  ^all  true  inquiry  and  presentment  make  of  all  suck  things 
at  shttU  come  before  you  concerning  a  riot^  routf  and  unlam/ul 
tsembly^  said  to  have  been  lately  committed  at  ,  in  this 

mnty  ;  you  shaU  spare  no  one  for  Jaoour  or  affection^  nor  grieve 
ly  onejor  hatred  or  ill  toUlf  but  proceed  herein  according  to  the 
iH  of  your  knowledge^  and  accoraing  to  the  evidence  that  shall  be 
\ven  to  you  .*  So  help  you  God* 

The  oath  vohich  your  foreman  hath  taken  on  his  part^  you  and 
lery  of  you  shall  voell  and  truly  observe  and  keep  on  your  parti  / 
0  help  you  God* 

The  Inquisition,  Indictment,  or  Presentment  of  the  Jury. 

ottnty  of  1      j4N  inquisition  for  our  lord  the  king^  indented  and 

——.J  taken  at  ■,  fn  the  county  qforesaidp  the 

day  of  »  til  the  ■       ■      ■    year  of  the  reign  of 

' 1  %  the  oath  of  honest  and  lav^l  men  of  the 

untu  aforesaidf  before  J.  P.  and  K.  P.  esquires^  justices  of  our 
id  Lord  the  king^  assigned  to  keep  the  peace  in  the  said  county,  and 
so  to  hear  and  determine  divers  Jelomes,  trespasses,  and  other  mis- 
meanors  in  the  said  county  committed,  voho  say  upon  their  oath 

^oresaid  that  A.  O.  of  ■      ,  yeoman,  B.  O.  of ,  yeo- 

an,  C.O.  of  y  yeomaUf  tof^ether  with  other  malefactors 

id  disturbers  of  the  peace  of  our  said  lord  the  king,  to  the  jurors 

^oresaid  as  yet  unknown,  on  the  — — .  day  of — ^ now 

ft  past,  at  ■  qforesaidf  in  the  county  aforesaid f  with  force 

id  arms,  to  wit,  with  clubs,  swords^  and  guns,  unlawfully,  rout- 
islv^  and  riotously  did  assemble,  to  disturb  the  peace  of  our  said 
rathe  kings  and  so  being  then  and  there  assembled  and  gathered 
gether,  the  mansion-house  of  A,  I.,  yeoman,  at  "aforesaid, 

damfidly,  routously,  and  riotously  did  enter,  and  in  and  upon  him 
e  iaid  A«  I.  then  and  there  unlav^uUy,  routously,  and  riotously  did 
ake  an  assault,  and  him  the  said  A.  L  then  and  there  unlawfiUly, 
^tmsly,  and  riotously  did  beat,  wound,  and  iU  treat,  in  disturb- 
*ce  of  the  peace  of  our  said  lord  the  king,  and  to  the  terror  of  his 
*^e,  and  against  the  form  of  the  statute  in  such  case  made  and 
rwided. 

We  xohose  names  are  hereunto  set, 
the  abovC'Said  jurors,  do  Jind 
this  inquisition  true, 
Ye  the  justices  above^said  do  A.  B. 

^thy  impose  thejines  here  CD.  tfc. 

under-wrttten,  on  the  qfore^ 

*(dd  offenders. 

A.  O.  201. 

B.  O.  201. 

C.  O.  202. 
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E.  E.  Form  of  Adjudication  of  Forfeiture  of  licence  to  sdl 

Ale,  &c.,  by  stot  39  G.  3.  c.  79. 

Coantj  of!  JiE  U  remembered^  that  on  this day  cf 

— _  L"^^  ,  in  the  ■  year  of  ike  reign  qfku 

to  wit.    J   present  majesty ^  A.  O.  of ,  being  a  perm 

Kceiued  to  idl  [as  the  case  may  be],  is  duly  convicted  befifre  u, 

two  of  his  majesty  s  Justices  of  the  peace  for  the  county  of ; , 

in  pursuance  of  an  act  of  the  thirty-ninth  year  of  the  reign  ^ 

._ [set  forth  the  title  of  the  act  (a)],  for  that  he  the  teti 

A.  O.  of » oi  • 1  ^^^  permit  a  meeting  of  a  wdrtf 

[describe  the  society],  which  is  an  unlatoful  combinaiien  and  obi- 

federacy  within  the  intent  and  meaning  of  the  said  act^  tobekddd 

_— — ,  being  the  house  [as  the  case  may  be]  of  the  said  A.0, 

wherein  the  said  A.O.  is  licensed  to  sell  [as  the  case  mav  be]: 

Wherefore  we  the  said do  adjudge  and  dedare  d^  tk 

licence,  [or,  licences^  as  the  case  may  be]  is  [or,  are"}  for  such  cfisa. 

forfeited.     Given  under  our  hands  and  seals  this^ dsg^ 

■.  ■  » tft  the  year  of  our  Lord ,  and  in  the 

year  of  the  reign  of  his  majesty  king • 

I 

F.  F.  Form  of  a  Conviction  of  an  unlawful  Combination  sbJ 

Confederacy,  by  stat.  59  G.  S.  c.  79. 

County  of  1     JiE  it  remembered^  that  on  this da§  ff 

• '•  y  ^"  ,  in  the vear  qftherapi 

to  wit.    J    9  A.  O.  of is  duly  convicted  h^tst 

me,  [or  iw] of  his  majesty  s  justices  of  the  peace  for --^ 

in  pursuance  of  an  act  of  the  thirty-ninth  year  tf  the  reip  f 
king  George  the  third  [set  forth  the  title  of  the  act,]  Jorikait 

the  said  A.  O.,  afier  the  passing  of  this  ad,  to  wit,  on  the 

ifoy  of ,  at ,  did,  contrary  to  the  said  act,  heconti 

member  of  [or,  as  the  case  may  be,  act  as  a  member  qfy  or  mei^st 
correspondence  or  intercourse  with,  or  by  contribuHon  ffmmqv 
otherwisct  abet  or  support']  a  society  [describing  the  ««*^' 
vAich  society  is  an  umavaful  combination  and  confederaen  niua 
the  intent  and  meaning  of  the  said  act :    Wherefore  I  [or,  w]  iif 

faid do  adjudge  that  he  the  said  A.  O.  do  pay  [or,  he  m- 

prisoned]  as  a  penalty  for  his  offence,  in  pursuance  ofiheseid*^ 
Given  under  my  hand  and  seal  [or,  our  hands  and  seals], »« 

day  of ,  in  the  year  of  our  Lord  ,  and  »  « 

year  of  the  reign  of  his  majesty  king . 

G.  G.  General  Form  of  a  Conviction,  by  stat  39  G.3.r.7S. 

County  of  1     W^  **  remembered,  that  on  this — ; dsjfi 

.■■  I-  ,  in  the  year  of  the  reign  of ^, 

to  wit.    J    A.O.  of is  duly  convicted  before  me  [««*- 

of  his  majesty  s  justices  of  the  peace  for  ,  injvmff 

of  an  act  of  the  thirty-ninlh  year  of  the  reign  qf  king  wn^^ 
third  [set  forth  the  title  of  the  act,  (a)]  for  that  the  said  A.O.*s> 

(a)  "  An  act  for  tbe  more  effectual  suppreoioa  of  tocietict  <*»^^^ 
■editiousand  treasoaabla  purposes;  and  for  better  prtrentiog  Uiaiuiafi*** 
aeditiout  piactices." 
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he day  of >  at  ,  did  contrary  to  the  said  ad 

as  the  case  may  be,  specifying  any  offence  against  the  act,  and 
)e  time  and*place  when  and  where  the  same  was  committed  J : 
Vherefore  I  [or,  loe]  the  said  ,  do  adjudge  that  he  the  said 

..  0.  do  pay  the  sum  of as  a  penalty  Jbr  his  offence^  in  pur- 

'ranee  of  the  said  act.    Given  under  our  hands  and  seals  this  > 

ly  of ,  in  the  year  of  our  Lord ,  and  in  the  . 

wr  of  the  reign  of  his  majesty  king . 

L    Form  of  Conviction  of  an  unlawiiil  Combination  and  H. 

Confederacy,  by  stat.  57  G.  S.  c.  19. 

}JiE  it  remembered^  that   on  this  day  of 
,  in  the year  of  the  reign  of 

,  A.  B.  of is  duly  convicted  before  me  [or,  us2 

of  his  majesty's  justices  of  the  peace  for ,  inpursu^ 

ce  of  an  act  of  the  Jifly^seventh  year  of  the  reign  of  king  George 
*,  third,  [set  forth  the  title  of  the  act,]^r  that  the  said  A.B., 
•«•  the  passing  of  the  said  act,  to  toity  on  the  — — —  day  of 

y  at ,  did,  contrary  to  the  said  act,  become  a 

mher  of  [or,  as  the  case  may  be,  act  as  a  member  of,  or  maintain 
orrespondence  or  intercourse  with,  or  by  contribution  of  money  or 
^noise  abet  or  support 2  a  society  [describing  the  society],  tonich 
iety  is  an  unlawful  combination  and  confederacy  within  the  intent 

i  meaning  of  the  said  act :   Wherefore  /[or,  we']  the  said 

adjudge,  that  he  the  said  A  B.  do  pay [or,  be  impri- 

^edf']  as  a  penalty  Jbr  his  offence,  in  pursuance  of  the  said  act, 
pc«  under  my  hand  and  seal  [or,   our  hands  and  seaWjf  this 

day  of  -,  in  the  year  of  our  Lord  ■,  and 

the- i^ear  of  the  reign  of  his  majesty  king . 

Form  of  Adjudication  of  Forfeiture  of  Licence  to  sell  I. 

Ale,  &c.,  by  stat.  57  G.  3.  c.  1 9. 


-1 5^." 

t.    J  tn 


remembered,  that  on  this  — —  day  of- 


3  wit.    J  in  the year  of  the  reign  of  his  present 

jeiti/,  A.  B.  of ,  being  a  person  licensed  to  sell  [as  the 

fe  may  be],  is  duly  convicted  before  us,  two  of  his  majesty's 
tices  of  the  peace  for  the  county  of  ■,  in  pursuance  of  an 

of  the  Jifty-seventh  year  of  the -reign  of  king  George  the  third, 

it  forth  the  title  of  the  act,]ybr  that  he  the  said  A.  B.,  on , 

' -,  did  permit  a  meeting  of  a  society  [describe  the  society], 

(^^  is  an  unfatoful  combination  and  confederacy  within  the  intent 
^  meaning  of  the  said  act,  to  be  held  at being  the  house 

the  case  may  be]  of  the  said  A,  B.,  wherein  he  the  said  A.  B. 
licensed  to  sell  [as  the  case  may  be]  :   Wherefore  we  the  said 

' 'do  adjudge  and  declare,  that  the  licence  [or,  licences,  as 

■  case  may  be],  ts  [or,  are"]  for  such  offence  forfeited.  Given  under 

'  hands  and  seals  this day  of ,  in  the  year  of 

'Lord — '> ,  and  in  the year  of  the  reign  of  his 

hiyking  ■>. 


VOL.  III.  3  D 
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K.  K.  Form  of  Conviction  for  Offences  subject  to  pecmiiary 

Penalties,  by  stat.  57  G.  S.  c.  19. 

DJS  it  remembered^  that  on  this day  of  , »  the 

^_—  year  of  the  reign  of"  ,  A.  B.  g/* 

is  didy  convicted  before  me  [or,  «*] o/*  Au  majesty  s  justim 

of  the  peace  Jbr  ■,  in  pursuance  of  an  act  of  the  ^y-seraik 

year  of  the  reign  of  king  George  the  third  [set  forth  the  title  of  the 
act,]  Jbr  that  the  said  A.  B.,  after  the  passing  of  the  said  crt,  « 
,  at  ,  (fiV/  contrary  to  the  said  act  [here  speciiy 

any  offence  against  the  act,  as  the  case  may  be] :  Wherefon  I 

[or,  wg],  the  said do  adjudge,  that  the  said  A.B.  do  pef 

the  sum  of  as  a  penalty  Jbr  this  offence^  in  pursuance  ofiit 

said  act. 


[19  G.2.  C.22.— 54  G.  3.  c.  159.— 7  &  8  G.4.  cSa] 

Destroying  any  ''['HE  7  &  8  G.  4.  e.  30.  §  12.  enacts,  «  That  if  any  persooslttil 
sea  bank,  Sec.  unlawfully  and  maliciously  break  down  or  cut  down  idtsi 

or  works  on  any  bank,  or  sea  wall,  or  the  bank  or  wall  of  any  river,  canal  « 
Fiver  or  canal,     ^larsh,  whereby  any  lands  shall  be  overflowed  or  damsged,  f 

shall  be  in  danger  of  being  so,  or  shall  unlawfully  and  roaHcioorr 
throw  down,  level,  or  otherwise  destroy  any  lock,  sluice,  flood- 
gate, or  other  work  on  any  navigable  river  or  canal,  everj  ssA 
offender  shall  be  guilty  of  felony,  and,  being  convicted  tbemt 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  traoiportei 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  jon- 
or  to  be  imprisoned  for  any  term  not  exceeding  four  yetfs;  ^ 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  priratay 
whipped  (if  the  court  shall  so  think  flt)^  in  addition  to  web  imp 
Removing  the     sonment.  "  And  if  any  person  shall  unlawfully  and  maliciooslTC^ 
piles  of  any  sea  off*,  draw  up,  or  remove  any  piles,  chalk,  or  other  materials  fixe^i^ 
bank,&c.  or       the  ground,  and  used  for  securing  any  sea  bank,  or  sea  v*^/ 
doing  any  dam-  ^j^g  bank  or  wall  of  any  river,  canal,  or  marsh,  or  sbaU  uolstrfj^} 
ti?enaT?ffation^    **"^  maliciously  open  or  draw  up  any  flood-gate,  or  do  tnjc/^ 
of  a  riv^  or        injury  or  mischief  to  any  navigable  river  or  canal,  with  intest  is^ 
canal.  80  as  thereby  to  obstruct  or  prevent  the  carrying  on,  coaipletiae 

or  maintaining  the  navigation  thereof,  every  such  ofiender  Ad- 
he  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  li^-^* 
at  the  discretion  of  the  court,  to  be  transported  beyond  tbe  sc^ 
for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  tec^  ^ 
exceeding  two  years ;  and,  if  a  male,  to  be  once,  twice,  or  tknc£ 
publicly  or  privately  whipped  (if  the  court  shall  so  think  iitk  ^ 
addition  to  such  imprisonment/* 
19  6. 2.  c.  22.  By  Stat,  19  G.  2.  c.  22.  (§  1,  2.  6.,  if  any  person  acting  as  s»r 
Filling  up  ter  of  a  ship  or  vessel  shall  cast  out,  throw  out,  or  unlade,  ortbeif 

havens.  gball  be  cast  out,  &c  of  any  vessel,  *c.  being  within  any  b4«** 

port,  road,  channel,  or  navigable  river,  any  ballast  or  rubbiib,  b : 
only  on  the  land  where  the  tide  never  flows,  any  one  joitioeoei: 
the  place  may  summon  or  issue  his  warrant  to  apprehend  ladbriB? 
before  him  the  master  or  owner,  or  other  person  actii^  ai53cl»» 
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gainst  whom  the  information  shall  be  made,  and  upon  due  proof  19  6.  2.  c.  29. 
ude,  either  by  confession  of  the  party  offending,  or  on  view  of 
!ich  justice,  or  oath  of  one  witness,  that  any  ballast  or  rubbish 
ath  been  cast  out,  &c.,  the  master  or  person  acting  as  such  shall 
e  adjudged  the  offender,  and  shall  forfeit  not  above  5/.  nor  under  Pemilty. 
}r.,  half  to  the  informer,  and  half  to  the  poor  of  the  parish  or 
ace  where  such  conviction  shall  be  pronounced ;  to  be  levied  by 
stress  of  the  goods  of  the  person  so  convicted,  or  of  the  ship  or 
ckle ;  and  the  same,  if  not  redeemed  in  five  days,  to  be  sold, 
ndering  the  overplus,  if  any  be,  sfter  demand  in  writing,  charges 
'distress  and  sale  being  first  deducted ;  for  want  of  sufficient 
stress  to  be  committed  to  the  common  gaol  of  the  county,  city, 
town  corporate,  or  to  the  house  of  correction,  or  to  the  house 
correction  of  the  county  where  the  conviction  shall  be,  for  two 
onths,  or  till  payment  of  the  penalties,  or  so  much  thereof  for 
)ich  the  commitment  shall  be. 

§  3.  And  as  soon  as  any  vessel  shall  be  sunk,  stranded,  or  run   Owner,  &c.  of 
hore  in  any  harbour,  port,  channel,  or  navigable  river,  or  be  ^®**^^  wrecked, 
ought  in,  or  be  there  in  a  shattered  condition,  and  permitted  ^^'  no^^'e- 
remain  there,  and  the  owner  or  some  other  person  having  or  J^^J*  "88*°6» 
etending  to  have  any  property  therein,  or  the  command  or  power  L^tving  vessel 
ereofy  or  any  other  person  by  their  order,  or  assent,  or  privity,  to  injure  the 
all  begin  to  take  down  or  carry  away  any  of  the  rigging  or  harbour,  &c. 
ckle,  or  if  there  shall  not  be  any  person  to  take  care  of  such 
ssel ;  any  one  justice  of  the  county  or  place,  where  or  near  which   Authority  of 
ch  accident  or  offence  shall  happen,  shall  on  information  thereof  justice  of  peace, 
mmon  the  owner,  or  other  person  having,  or  pretending  to  have, 
e  command  or  power  over  such  vessel,  or  issue  his  warrant  to 
ing  bim  before  him ;  and  on  ascertaining  such  offence  to  have  been 
mmitted  shall  issue  his  warrant  for  seizing  and  removing  such 
uel,  and  also  the  rigging  and  tackle  thereof,  in  such  manner 
he  shall  order  and  direct ;  and  if  such  owner  or  other  person  Provision  for 
all  not  within  five  days  give  satisfactory  security  to  the  justice  clearing  har- 
clear  the  harbour,  &c,  of  such  vessel,  and  of  all  the  wreck  and         ' 
rts  thereof,  and  pay  the  charges  of  seizing,  removing,  and  dis- 
^Qg  of  the  vessel  and  furniture,  then  the  justice  shall  cause  the 
ilk  and  tackle  to  be  sold,  and  with  the  money  pay  the  charges 
clearing  the  place  where  the  vessel  shall  lie,  and  of  seizing, 
Dkoving,  and  selling  the  same,  rendering  the  overplus  to  the 
^ner  of  the  manor  where  the  same  shall  happen. 

$  4*.  Justices  may  act  herein  though  rated  to  the  poor  where  Conviction, 
e  conviction  shall  be  pronounced. 
i  o.  Convictions  to  be  final  and  not  removable. 

§  7.  But  nothing  herein  shall  extend  to  affect  the  right  of  any   Righu  saved. 
rd  of  a  manor  near  such  haven,  &c.,  or  of  any  other  person 
iving  such  rights,  or  having  a  right  to  any  fishery,  manufactory, 
royalty;  nor  to  any  materials  used  in  building,  &c,  any  quay, 
c«  on  the  banks,  &c.  of  any  river,  &c. 

§  8.  saves  the  former  jurisdictions,  rights,  or  remedies  to  punish 
'y  nuisances  to  be  done  in  any  haven,  port,  road,  channel,  or 
'^[gable  river. 

Unloading  ballast  from  a  ship  into  a  machine,  or  vessel  called   Unloading  bal- 
hopper,  in  a  navigable  river,  with  intent  to  carry  and  cast  it  into  la»t- 
'^  ^igh  and  open  sea,  and  carrying  it  accordingly  and  casting  it 
^^  of  the  said  hopper,  when  the  water  was  more  than  fourteen 
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19  G.  2.  c.  22. 


54  G.  3.  c.  159. 
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sons letting 
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fathom  deep,  at  a  distance  from  any  port,  haven,  channel,  or 
navigable  river,  is  an  offence  against  the  positive  enactment  of 
19  G.  2.  c.  22.,  and  subjects  the  offender  to  the  penalty  of  §  1. 
Brucklesbaitk  v.  Smithy  2  Burr.  656. 

By  Stat.  54r  G.  3.  c.  159.  §  1.,  stats.  9  G.3.  c.Sa,  and  lOiu. 
c.  17.,  as  far  as  they  relate  to  the  harbour  moorings  of  the  nan. 
and  Stat.  51  G.  3.  c.73.9  are  repealed. 

§  2.  The  admiralty  may  establish  regulations  for  the  preservatioD 
of  the  king's  moorings,  and  for  mooring  merchant  ships.  Such 
regulations  to  be  published  in  the  Gazette^  and  to  be  hang  ap 
conspicuously  in  custom-houses,  &c. 

§  3.  No  private  ships  to  fasten  to  H.  M.'s  moorings,  Qmier 
penalty  of  not  exceeding  10/.  for  each  tide. 

§  4.  Power  given  to  harbour-master  and  other  officers  to  unmodf 
and  rembve  private  ships  of  war  or  merchant  ships,  &c.  Feoaky 
of  10/.  on  owner,  master,  &c.  of  private  ships,  neglecting  vi 
refusing  to  remove  after  one  hour's  notice. 

§  5.  Notice  to  be  given  when  H.  M.'s  moorings  are  hooked. 

§  6.  Places  to  be  appointed  for  breaming  ships,  and  for  letfiDf 
and  receiving  gunpowder. 

§  7>  8.  Penalties  on  breaming  ships,  except  at  appointed  places, 
and  on  keeping  guns  shotted. 

§  9.  Power  given  to  harbour- master  and  other  officentoesta 
private  ships  to  search  for  gunpowder,  &c.  within  limits  probibrtei 
Penalty  of  10/.  for  refusing  admittance  to  proper  officers. 

f  10.  None  to  sweep  for  H.  M.'s  stores  within  100  yards  et 
H.  M.'s  ships  or  moormgs,  but  licensed  persons,  under  peml^ 
of  10/. 

§  11.  If  the  owner,  master,  or  other  person  having  the  ci»r^ 
or  command  of  any  private  ship  of  war,  transport,  or  other  printr 
or  merchant  ship  or  vessel,  lighter,  barge,  boat,  or  other  cnii 
whatsoever,  or  any  person  working  any  quarry,  mine,  or  pit,  «s 
to  the  sea,  or  to  any  such  harbour,  haven,  or  navigable  rifcrs 
aforesaid,  or  any  other  person  or  persons  whatsoever,  shall  ciTh 
throw,  empty,  or  unlade,  or  cause  or  procure  to  be  cast,  throvs* 
emptied,  or  unladen,  either  from  or  out  of  any  such  ship  orve^* 
lighter,  barge,  boat,  or  other  crafl,  or  from  the  shore,  any  Ittli*^ 
stone,  slate,  gravel,  earth,  rubbish,  wreck,  or  filth,  into  any  of  ^<^ 
ports,  roads,  roadsteads,  harbours,  havens,  or  navigable  rims  ^ 
this  kingdom  as  aforesaid,  so  as  to  tend  to  the  injury  or  obstnc- 
tion  of  the  navigation  thereof,  or  in  any  place  or  situatioG  s 
shore  where  the  same  shall  be  liable  to  be  washed  into  the  $6^  ^ 
into  any  such  ports,  roads,  roadsteads,  harbours,  havens,  or  tjp- 
gable  rivers,  either  by  ordinary  or  high  tides  or  by  storms  or  ii^: 
floods ;  all  and  every  such  person  and  persons  so  offending  ^ 
for  every  such  offence,  forfeit  and  pay  a  sum  not  exceeding  ^ 
sum  of  10/.  over  and  besides  all  expenses  which  may  beina^^ 
in  removing  to  a  proper  place  the  said  matters  which  mar  1^' 
been  deposited  contrary  to  the  provisions  of  this  act,  sad)  ex- 
penses to  be  recoverable  in  such  manner  and  with  such  pomff^ 
commitment  on  non-payment  thereof,  as  in  cases  of  penaHiei ' 
forfeitures  under  this  act :  Provided  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  the  casting  <'^*- 
unlading,  or  throwing  out  of  any  ship  or  vessel,  lighter,  iMff*- 
boat,  or  other  craft,  any  stones,  rocks,  bricks,  Jiroe,  or  ot^'^ 
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oateriaJs  used  or  to  be  used  in  or  tovrards  the  building,  repairing,  54  6. 3.  c.  I59. 

)r  keeping  in  repair  any  quay,  pier,  wharf,  wear,  bridge,  or  other 

}uiIdiog,  or  the  banks  or  sides  of  any   port,  harbour,   haven, 

rhannel,  or  navigable  river,  or  any  materials  for  repairing  any 

lighway ;  anything  herein  contained  to  the  contrary  thereof  in 

mywise  notwithstanding. 

§  12.  And  for  the  more  effectually  preventing  such  injuries.  Manner  in 
t  it  enacted,  that  no  ship  or  vessel,  lighter,  barge,  boat,  or  craft  ^^ich  ships 
irhatsoever,  shall  unlade  on  any  part  of  the  shore  (except  on  ™y  h^*^l 
iome  wharf  properly  constructed  for  the  purpose)  any  ballast, 
stone,  slate,  gravel,  earth,  rubbish,  wreck,  or  filth,  except  at  the 
time  of  high  water,  or  within  two  hours  before  or  two  hours  after 
iiigb  water;  and  that,  for  every  such  purpose,  every  such  ship  or 
ressel,  lighter*  barge,  boat,  or  craft  shall  approach  the  shore,  as 
^ar  as  the  tide  and  the  draught  of  water  of  such  ship,  vessel, 
ighter,  barge,  boat,  or  craft  will  admit,  and  shall,  under  no  cir- 
cumstances, and  in  no  situation,  deposit  any  of  the  said  matters 
)elow  low  water  mark  at  neap  tides  ;  and  that  every  vessel  drawing 
ibove  eleven  feet  of  water  at  the  stern,  shall  unlade  all  such  ma- 
eriais  into  some  lighter,  barge,  or  boat,  as  herein-before  directed, 
Q  order  that  the  same  may  be  conveyed  as  near  the  shore  as 
H>ssible  at  the  time  of  high  water,  as  herein-before  directed. 

i  13.  enacts,   that  all  such  ballast  and  other  matter  shall,  in   Ballast  to  be 
ill  the  above-mentioned  cases,  be  cast  on  shore  from  the  side  of  cast  on  share 
^e  ship,  lighter,  barge,  boat,  or  other  craft,  which  shall  be  nearest  ^^^^^^^1^ 
0  the  land,  and  not  otherwise ;  and  every  person  who  shall  ofiend  t^j^^he  Umd. 
n  any  of  the  above  particulars,  shall,  for  every  such  offence,  for- 
eit  and  pay  a  sum  not  exceeding  the  sum  of  10^.  over  and  above 
til  expenses  which  may  be  incurred  in  removing  to  a  proper  place 
he  said  matters  which  may  have  been  deposited  contrary  to  the 
)rovi8ions  of  this  act,   such  expenses  to  be  recoverable  in  such 
naQoer,  and  with  such  powers  of  commitment  on  non-payment 
hereof,  as  in  cases  of  penalties  or  forfeitures  under  this  act. 

i  H.  Penalty  of  \oL  for  taking  ballast  from  the  shore  in  har- 
lours,  &c.  after  prohibition  published  in  the  Gazette, 

i  15.  Penalty  of  5/.  for  not  using  tarpaulins  in  taking  in  and 
discharging  ballast. 

§  16.  Admiralty  may  dispense  with  the  provisions  relative  to 
ballast. 

§  17;  Vessels  sunk  or  stranded,  after  28  days  refusal  or  neglect  Vessels 
of  owner  to  raise  the  same,  may  be  weighed  and  raised  under  wrecked, 
<lirection  of  harbour-master,  or  commissioner  of  the  navy,  and  raising  of. 
the  charge  of  raising  be  paid  from  sale  of  vessel  or  goods  on 
board. 

§  18.  Harbour-master,  &c.  indemnified  for  acts  in  pursuance  of 
ihis  act. 

k  19.  On  neglect  of  harbour-master,  &c.  for  two  months  after  the 
^  (lays,  owner  or  master  of  the  vessel  may  weigh  and  raise  it. 

§  20.  Commissioners  of  the  navy,  residing  at  any  port,  &c.  near 
to  the  place  where  any  oflence  is  committed  against  thi^  act,  are 
empowered  to  act  as  justices  of  the  peace  for  all  the  purposes  of 
^he  act. 

§  21.  enacts,  that  all  the  penalties  and  forfeitures  imposed  by    Recovery  of 
this  act  shall  be  sued  for  within  12  calendar  months  next  after  the  penalties. 
offeoce  or  offences  sliall  be  committed,  before  any  commissioner   ^**^*"  twelve 

3  D  3  monins. 
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54  G.  3.  c.  159.  of  the  navy  or  justice  of  the  peace  residing  at  or  near  to  the 

place  where  any  such  offence  or  offences  shaU  be  committed ;  aU 
which  said  penalties  and  forfeitures  shall  be  applied  as  foUows ; 
(that  is  to  say,)  one  moiety  thereof  to  the  use  of  H.  M.,  bis  heirs 
and  successors,  and  the  otner  moiety  thereof,  with  full  costs,  to  be 
adjudged   by  such  commissioner  of  the  navy  or  justice  of  the 
peace,  to  the  informer;  and  every  such  commissioner  of  thenaTy 
and  justice  of  the  peace  is  hereby  authorised  and  required,  apoD 
information  exhibited,  or  complaint  made,  to  grant  and  iasoe  hj 
warrant  in  writing  under  his  hand,  to  bring  before  them  respect- 
ively such  offender  or  offenders  at  the  time  and  place  id  sodi 
warrant  specified  ;  and  if  on  the  conviction  of  the  offender  or  ^ 
fenders  respectively,  on  his,  her,  or  their  confession,  or  on  oatk. 
(which  oath  every  such  commissioner  of  the  navy  and  justice  of 
the  peace  is  hereby  authorised  and  empowered  to  administer.) 
such  penalty  or  forfeiture,  together  with  such  costs  as  aforessii 
shall  not  be  forthwith  paid,  it  shall  be  lawful  for  such  comieis- 
Power  of  com-  sioner  of  the  navy  or  justice  of  the  peace  to  commit  any  such  of- 
mitment.  fender  or  offenders  to  the  common  gaol  or  house  of  correciiofl 

for  the  county,  city,  or  borough,  at  or  near  to  the  place  wheredie 

offence  or  offences  shall  be  committed,  there  to  remain  witboui 

bail  or  mainprise  for  any  time  not  exceeding  three  months,  ud1£» 

such  penalty  or  forfeiture  and  costs  shall  be  sooner  paid* 

Commissioners        §  22*  Commissioners  of  the  navy  residing  at  or  near  any  pon, 

of  nftvyandjut-  &c.  and  justices  of  the  peace  acting  in  and  for  any  district  oefl 

tices  may  act,     adjoining  any  port,  &c.  where  any  offence  is  committed  contTa.7 

rommltted^out    '®  ^^^*  *^*'  ^^^  proceed  in  the  execution  of  this  act,  thoogh  «wi 

of  the  country.    ^^^^^  i^^y  ^^^ve  been  committed  out  of  the  limits  of  tbejorisdic- 

tion  of  such  commissioners  or  justices,  or  out  of  the  body  of  ^t 
county  of  this  realm. 
Convicting,  §  23.,  for  the  more  easy  and  speedy  conviction  of  offendm 

commissioner  against  this  act,  and  also  for  the  prevention  of  frivolous  n^ 
or  justice  may  vexatious  appeals,  enacts,  that  every  commissioner  of  the  bpj 
formof^nWc^  and  justice  of  the  peace  before  whom  any  person  shall  be  coa- 
tion.  victed  of  any  offence  against  this  act  shall  and  may  cause  the  cca- 

viction  to  be  drawn  up  according  to  the  following  form,  or  io  i^} 
form  of  words  to  the  like  effect,  mutatis  mutandis  ;  which  conTk- 
tion  shall  be  good  and  effectual  to  all  intents  and  purposes,  vitboc^ 
stating  the  case,  or  the  facts  or  evidence,  in  any  more  partkoj? 
manner;  (that  is  to  say,)  * 

•    J^E  it  remembered,  that  on  the dat^  of -,  w  *'^ 

year  of  our  Lord  ,   A.  B.  is  convicted  befuTt  « 

one  of  the  commissioners  of  the  navy^,  or  one  oj  ** 


majesty  s  justices  of  the  peace  for  the  ■ of » .* 

the  case  may  be,]  for  that  the  said  A.  B.,  on  the ^V 

,  at  ,  did  [here  state  the  offence  against  ti:;' 

act],  contrary  to  the  statute  in  such  case  made  and  profit 
Given  under  my  hand  and  seaU  the  day  and  year  Jirst  elrj:^ 
written^ 

Which  conviction  the  said  commissioner  or  justice  shall  cause  to 
be  fairly  written  upon  parchment  or  paper,  and  retomed  to  ^ 
next  general  quarter  sessions  of  the  peace  for  the  county,  drn- 
sion,  city,  town  corporate,  liberty,  or  place  where  such  coo»icd^ 
was  made,  to  be  filed  by  the  clerk  of  the  peace,  and  there  to  r^ 
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main  and  be  kept  amoog  the  records  of  the  same  county,  division,  54  G.  s.  c.  159. 
or  place ;  and  the  same  shall  not  be  removed  by  certiorari,  advo- 
cation, or  suspension,  or  any  other  process  whatsoever,  into  any 
court  whatsoever. 

§  24.  Penalty  of  10/.  on  persons  not  attending,  after  summons, 
as  witnesses. 

§  25«  Persons  wilfully  and  corruptly  giving  false  evidence,  or  Witnesses 
wDfuIly  and  corruptly  swearing  or  affirming  any  thing  false  before  swearing  false- 
commissioner  or  justice,  in  any  matter  relating  to  me  execution  ^y>  P^'J^T- 
of  this  act,  declared  liable  to  the  penalties  of  wilful  and  corrupt 
perjury. 

§  26.  Appeal  given  to  court  of  quarter  sessions  within  three  Appeal  to  aea- 
iDonths  after  conviction,  on  giving  ten  days'  notice  of  such  appeal,  "ons. 
ind  entering  into  recognizance  with  two  sureties  to  abide  the  de- 
:ermination  of  such  court. 

§  27*  Action  or  suit  to  be  commenced  within  six  months  after 
)fi'ence. 

§  28.  Act  not  to  affect  rights  of  property,  privileges,  jurisdic- 
ions,  and  powers  of  conservancy. 

For  Stealing  from  Boats,  &c.,  see  tit.  HatcenB,  §  VL 


I.  What  it  is. 

[7  &  8  G.  4.  c.  29.] 

II.  Assaulting  with  Intent  to  rob* 

[7&8G.4..  c.29.} 

III.  Principal  and  Accessary  in  Robbery. 

IV.  What  shall  be  done  with  the  Goods  of  which  a  Person 

is  robbedt 

[^HERE  are  two  kinds  of  robbery;  from  the  person,  and  from  the  jwo  kinds  of 

hovse :  it  is  the  former  of  these  that  is  treated  of  under  this  robbeiy. 
itle ;  the  latter,  viz.  robbery  from  the  house,  belongeth  to  the 
itles  lUrcenB  and  iSurftlar;. 

Robbery  is  a  felonious  talcing  of  money  or  goods,  to  any  value,  jy^^^^^^^  of 
^om  the  person  of  another,  or  in  nis  presence,  against  his  tvill,  by  robbery. 
iolence,  or  putting  him  in  fear.    2  East*s  P.  C.  707. 

The  property  taken  must  be  of  some  value,  and  must  be  taken   ygiue. 
rom  the  peaceable  possession  of  the  owner.     2  Russ.  62. 

j^.and  B.  were  walking  together, and  B.  was  carrying  ^.'s  bundle:   property  must 
he  prisoners  came  up  and  assaulted  A.,  upon  which  B.  laid  down  i,c  taken  from 
tie  bundle  for  the  purpose  of  assisting  A.,  and  then  one  of  the  possession, 
risoners  took  it  and  made  off  with  it :  the  prisoners  were  indicted 
[>r  robbing  A.  of  his  bundle.   The  judge  directed  a  conviction  for 
tmple  larceny  only,  on  tlie  ground  that  the  bundle,  when  taken, 
^as  not  in  A.^s  possession.  Per  Vaughan  B.,  Bury  Spring  Assizes^ 
832,  R.  V.  Fauows  and  another,  5  Carr.  Sf  P.  508. 

Where  the  prisoner  obtained  a  note  of  hand  from  the  prosecutor  Compelling 
*y  threatening  him  wltli  a  knife  held  to  his  throat,  the  prisoner  prisoner  to 
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missory  note  to 
prisoner. 

No  robbery. 


Memonodum 
of  money  due. 


Felonious  in- 
tention. 

Violence,  or 
putting  in  fear. 


The  robber 
must  have 
gained  posess- 
sicHi. 


Taking  not 
purged  by  re^ 
delivery. 


Taking  a  man*s 
goods  from  him 
and  throwing 
them  away,  not 
robbery. 


The  taking 
need  not  be 
from  the  per- 
son; it  is  suffi- 
cient if  it  be  in 
the  presence  of 
the  owner. 

Taking  by  vio- 
lence what  is 
atuched  to  the 
person  or 
dothest 
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having  furnished  the  paper  and  ink,  and  it  appearing  that  the 
paper  was  never  out  of  prisoner's  possession,  it  was  held  to  be  do 
robbery ;  the  judges  being  of  opinion  that  the  note  was  of  no 
value,  and  that  the  circumstances  of  the  case  did  not  bring  it 
within  the  meaning  of  2  G.  2.  c.  5.  (which  made  it  felony  to  steji 
a  chose  in  action) ;  and  further,  that  even  if  it  could  be  considered 
property,  it  was  never  in  the  peaceable  possession  of  the  prose- 
cutor, and  therefore  was  not  taken  from  his  person  so  as  to  coo- 
stitute  robbery.     Phipoe's  casct  cit.  2  Russ.  62. 

But  where  the  case  was  that  the  prisoners,  afler  using  mud' 
violence  against  the  prosecutor,  took  from  him  a  slip  of  psficr. 
containing  a  memorandum  of  a  sum  of  money  which  a  person  owed 
him,  it  was  held  to  constitute  robbery,  on  the  ground  that  the 
paper  was  of  some  value  to  the  prosecutor.  Per  Gumeif  h^ 
Northern  Spr.  Ass,  1833,  R,  y,Bingley  and  another,  5  Carr.kP- 
602. 

To  make  it  robbery  there  must  be  a  felonious  intention;  sad  sc 
it  ought  to  be  laid  in  the  indictment.     1  Hale,  532. 

The  taking  must  be  against  the  will  of  the  owner;  and  tocoo^ 
stitute  the  crime  of  robbery,  the  property  must  be  taken  fromliv 
person  either  by  violence  or  by  putting  him  in  fear :  either  of  tbeie 
circumstances  is  sufficient ;  but  no  sudden  taking  of  a  thing  qb- 
awares  from  the  person,  as  by  snatching  any  thing  from  the  head 
or  hand,  is  sufficient,  unless  some  injury  be  done  to  the  pcnoo,  cr 
unless  there  be  some  previous  struggle  for  the  possession  oi  the 
thing  taken,  or  some  force  used  to  obtain  it.     2  Russ.  67>  68. 

So  it  is  necessary  for  the  completion  of  this  offence  that  tbe 
robber  have  the  possession  of  the  thing  taken.  So  that  if  s  ms. 
having  a  purse  fastened  to  his  girdle,  is  assaulted  by  a  thief»  v)p 
cuts  the  girdle  in  order  more  easily  to  get  tbe  purse,  god  de 
purse  thereby  falls  to  the  ground,  this  is  no  taking,  for  tbe  ^ 
never  had  the  purse  in  his  possession.    2  Rtiss>  63. 

Where  the  offence  of  robbery  is  once  actually  complete  bj  tk 
taking,  it  cannot  be  purged  by  a  subsequent  redelivery  of  tk 
property ;  as,  if  A.  having  robbed  J3.  of  his  purse,  and  found  iB>> 
a  trifling  sum  only,  give  it  him  back  again,  still  it  is  robbery- 
2  Russ.  64. 

A,  assaulted  B,  on  the  highway  with  a  felonious  intent,  «^ 
searched  his  pockets  for  money ;  but,  finding  none,  pulled  tl» 
bridle  from  his  horse,  and  bread  out  of  B.'s  panniers,  and  thK* 
them  about  the  road :  this  was  held  not  to  be  robbery,  for  tk 
particular  goods  were  not  taken  with  a  felonious  intent  A^sf*- 
2  East,  P.p.  662.  2Russ.  65. 

The  taking  need  not  be  from  the  person  of  the  owner;  it*^>^ 
be  sufficient  if  it  is  talcen  in  his  presence :  as  if  A.  being  assaoit^ 
by  a  thief  throws  his  purse  into  a  bush,  and  the  thief  takes  it  tf^ 
carries  it  away ;  or,  if  the  thief  having  first  assaulted  ^»  ^ 
away  his  horse  standing  by  him;  or  having  put  him  in  fearydmes 
away  his  cattle  in  his  presence.     1  Hale,  533.  2  Rttu.  65* 

Where  the  prisoner,  while  a  lady  was  stepping  into  her  csffii^' 
snatched  at  her  diamond  ear-ring,  and  separated  it  frooh^f'. 
by  tearing  the  ear  entirely  through ;  but  there  was  no  ^^ 
the  ear-ring  ever  having  been  seen  in  his  hand,  and,  tipoo  ^ 
lady's  arrival  at  home,  it  was  found  amongst  the  curls  of  ber  bo'* 
the  judges,  on  a  case  reserved,  were  all  of  opinion,  that  there  ^ 
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I  sttjkieni  taking  Jrom  the  person  to  constitute  robbery.  They 
bought  that  it  was  sufficient,  as  the  ear-ring  was  in  the  possession 
if  the  prisoner  separate  from  the  lady's  person,  though  but  for  a 
noment,  and  though  he  could  not  retain  it,  but  probably  lost  it 
gain  the  same  instant.    LapierUcase^  O.  B,  May^  1784,  1  Leachy 

So,  in  the  case  of  Rex  y.Davies  alias  Beards  who  was  indicted         S.  P. 
)r  taking  a  gentleman's  sword  from  his  side  clam  et  secreti,  it  was 
olden  to  be  a  robbery  ;  because  the  gentleman,  observing  that  the 
risoner  had  laid  hold  of  his  sword,  laid  hold  of  it  himself  at  the 
ime  time,  and  struggled  for  it.     Davie$*s  case,  0>B.  11  Ann. 

Easfs  P.  C.  709. 

Snatching  an  article  from  a  man  will  constitute  robbery,  if  it  is 
ttached  to  his  person  or  clothes  so  as  to  afford  resistance. 

R.  y.  Mason,  O.  B.  October  Sess.  1820,  C.  C.  R.  419.      The  Watch  with 
rosecator*8  watch  was  fastened  to  a  steel  chain  which  went  round  "^^1  <^hain 
is  neck :  the  seal  and  chain  hung  from  his  fob.     The  prisoner  "'®""**  ^  °®*^^' 
lid  hold  of  the  seal  and  chain,  and  pulled  the  watch  from  the 
>b,  but  the  steel  chain  still  secured  it :  by  two  jerks  the  prisoner 
roke  the  steel  chain,  and  made  off  with  the  watch.  Case  reserved 
n  question  whether  this  was  a  robbery.     The  judges  in  M.  T, 
S20,  were  unanimous  that  it  was ;  for  the  prisoner  did  not  get 
)e  watch  at  once ;  he  had  to  overcome  the  resistance  the  steel 
bin  made,  and  actual  force  was  used  for  that  purpose. 

In  the  case  of  M^Daniely  Berry,  Eagan,  and  Salmon  {Foster, 
2i.  19  HovoeWs  State  Trials,  746.)»  it  appeared  that  all  the 
risoners  and  one  Thomas  Blee,  in  order  to  obtain  to  themselves 
^e  rewards  (a)  given  by  act  of  parliament  for  apprehending 
t^bbers,  agreed  that  Blee  should  procure  two  persons  to  commit 

robbery  on  the  prisoner  Salmon  ;  and  that  in  pursuance  of  this 
greement,  and  with  the  privity  of  all  the  prisoners,  Blee  procured 
'Mis  and  Kelly,  two  strangers,  to  go  with  him  to  Deptford  in 
rder  to  steal  linen,  but  did  not  inform  them  of  the  intended 
obbery ;  that  they  went  with  Blee  to  Deptford,  and  the  prisoner 
'salmon  being  waiting  there  in  pursuance  of  the  agreement,  they 
^bbed  him  of  the  money  and  goods  mentioned  in  the  indictment.  „hhp  • 

his  case  was  argued  before  all  the  judges,  who  were  unanim-  un*]essitl«* 

usiy  of  opinion  that,  as  the  goods  were  taken  from  Salmon  in  effected  against 

pursuance  of  the  agreement  before  mentioned,  in  legal  construe-  the  will  of  the 

ion  he  was  not  robbed  at  all,  since  it  is  of  the  essence  of  robbery,  owner. 

hat  the  goods  be  taken  against  the  will  of  the  owner;  although  Thepouing  in 

he  circumstance  of  putting  in  fear  is  perhaps  not  necessary  to  be  feameednotbe 

nseried  in  the  indictment,  at  least  it  need  not  to  be  strictly  proved  ;  »tf»«*ly  proved. 

or  if  a  man  be  knocked  down  without  any  previous  warning,  and 

hereby  rendered  insensible,  or  if  he  manfully  resist  and  be  over- 

lowered  without  being  under  any  fear  at  all,  it  is  not  the  less 

obbery  upon  that  account.     And  the  prisoners  were  discharged 

>^  this  indictment.     But  afterwards   an   indictment  was  found 

igalntet  them,  and  prosecuted  at  the  expense  of  the  crown,  on  the 

^presentation  o?  the  judges,  for  a  conspiracy ;   in  which  the 

)rincipal  facts  found  by  the  special  verdict  in  the  robbery  bill 

*ere  charged.     On  this  indictment  they  were  all  convicted ;  and 

he  court  gave  judgment,  that  they  be  all  set  in  and  upon  the 

(o)  Now  abolished  by  stat.  58  O.  3.  c.  70. 
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Robbery, 
though  ft  man 
designedlj 
place  himself 
in  the  robber's 
way. 


Putting  in  fear. 


Seising  goods 
under  pretext 
of  laW)  robbery. 


So,  money  ob- 
tained by  ill- 
usage  of  a 
prisoner. 


Taking  money 
to  desist  from  a 
rape. 
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pillory  twice;  that  they  stand  committed  for  seven  years,  and 
until  they  find  sureties  for  their  good  behaviour  for  three  years 
afterwards.  (See  19  HotoeWs  St.  Tr.  814.)  One  of  them  (Eaacn 
lost  his  life  in  the  pillory,  through  the  resentment  of  the  populace, 
and  on  that  account,  the  others  did  not  stand  a  second  time.  But 
they  were  all  in  Newgate  very  closely  confined,  in  pursuance  ot 
their  sentence. 

But  where  A.^  understanding  that  a  highwayman  infested  a  par* 
ticular  road,  armed  himself  and  followed  a  coach  4hat  was  going 
that  way,  and  did  so  for  the  purpose  of  apprehending  the  robbtr, 
and  upon  the  highwayman  coming  up  with  his  pistol  and  demand- 
ing ^.*s  money,  A*  delivered  it,  and  then  with  the  astistaoce  i 
others  took  him  into  custody ;  this  was  held  to  be  a  robbery  of  i. 
Fost.  129.  2  Russ.  72. 

Robbery  may  also  be  constituted  by  putting  in  fear  as  well  a 
by  force ;  or  perhaps  in  strictness  it  may  be  said  that  fear  viL 
supply  the  place  offeree.    ^Etist's  P.  C.  711. 

A  colourable  gift,  which  in  truth  was  extorted  by  fear,  amoaots 
to  a  taking  and  trespass  in  law.  As,  if  a  person  with  a  dnvo 
sword,  or  other  circumstances  of  terror  indicating  a  feloiu<N»  in- 
tent, beg  arms  of  another,  who  gives  it  him  through  mistrost  la^ 
apprehension  of  violence,  the  onence  is  the  same  notwitbaaiwimg 
the  pretence.  So  it  is  whether  there  were  any  weapon  dran  « 
not ;  or  whether  it  were  an  offensive  weapon ;  or  whether  the  per- 
son assaulted  delivered  his  money  upon  the  other's  command,  or 
afterwards  gave  it  him  upon  his  ceasing  to  use  force,  and  askiDgt 
for  alms ;  for  the  owner  was  put  in  fear  by  the  assault,  and  tbm 
remained  a  reasonable  ground  for  its  continuance.  2Eadi  P-C 
SS5.  1  Havo.  C.S4.  §  6.  Fost.  128. 

So  it  will  be  robbery  if  terror  or  force  be  made  use  of  to  get 
the  property,  though  it  be  under  the  pretence  of  a  legal  proceefl- 
ing :  as  where  A.  seized  jB.'s  cart,  (2  Ruu.  68.)  with  cheeses  ia  '^ 
under  pretence  that  a  permit  was  necessary,  and  while  they  vc< 
absent,  going  before  a  magistrate,  il.'s  confederates  took  anj 
the  property ;  tlie  seizure  of  the  cart  and  goods  by  A.  was  held'^ 
be  a  robbery.     2  East^  P.  C.  709.  2  Russ.  68. 

So,  where  a  woman  was  handcuffed  and  ill-used  by  a  police 
runner,  and  put  into  a  coach  to  be  carried  to  gaol,  and  he  tbi^ 
extorted  money  from  her,  it  was  held  to  be  robbery,  the  jury  ^ 
ing  that  he  acted  with  a  felonious  intent;  although  the  woaja 
had  been  ordered  by  a  magistrate  to  find  bail  lor  an  afsaa^'- 
Gascoignes  case^  2  Ea^t  P.  C.  709.  2  Russ.  69. 

The  same  rule  holds,  although  the  thing  taken  were  not  nij 
within  the  original  contemplation  of  the  robber,  nor  the  object  st 
his  pursuit  at  the  time. 

Blackham  assaulted  a  woman  with  intent  to  commit  a  rape,  v^ 
she  without  any  demand  from  him  offered  him  money,  which  u^ 
prisoner  took  and  put  into  his  pocket,  but  continued  to  treat  te 
with  violence  to  effect  his  original  purpose,  till  he  was  internipU|^ 
by  the  approach  of  another  person.  This  was  holdeo  tc  be  rft. 
bery  by  a  considerable  majority  of  the  judges;  for  the  wocaa. 
from  violence  and  terror,  occasioned  by  the  prisoners  beha»»«»f' 
and  to  redeem  her  chastity,  offered  the  money,  which  it  was  ctei-' 
she  would  not  Iiave  given  voluntarily  y  and  the  prisoner,  hy  »iitf 
it,  derived  that  advantage  to  himself  from  his  fdooious  c^»ct. 
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though  hiB  original  intent  was  to  commit  a  rape.   Rex  v«  Blackham^ 
T.  T.  Vldrif  2  East's  P.  C.  711. 

During  the  riots  in  London^  in  the  year  ITSO^  a  boy  with  a  Compulsory 
cockade  in  his  hat  knocked  violently  at  the  door  of  the  prose-  giving  to  a 
cutor,  MahoFif  who  thereupon  opened  it ;  and  the  boy  said  to  himi  ™^  > 
*'  God  bless  your  honour,  remember  the  poor  mob."  Mahon 
told  him  to  go  along,  on  which  he  said,  '*  Then  I  will  go  and 
fetch  my  captain."  He  went ;  and  the  mob,  to  the  amount  of 
100,  armed  with  sticks  and  whatever  they  could  get,  soon  afler 
came,  headed  by  the  prisoner,  Thomas  Tapliuf  on  horseback, 
having  his  horse  led  by  the  same  boy.  On  their  coming  up,  the 
by«standers  said,  **  You  must  give  them  money ;  and  the  boy 
said,  **  Now  I  have  brought  my  captain."  Mahon  then  asked  the 
prisoner,  "  How  much  ? "  who  answered,  **  Half-a-crown,  sir." 
On  which  Mahon,  who  had  before  only  intended  to  give  a  shilling, 
gave  the  prisoner  the  half-crown.  This  was  holden  to  be  a  robbery. 
Taplins  case^  O.  B.  June  1780,  cor.  Nares  J.,  2  East's  P.  C. 
712. 

Another  case  of  the  like  sort  occurred  upon  the  trial  of  or  to  a  rioter, 
some  of  the  rioters  in  the  year  1780.  The  indictment  was  for 
robbing  the  prosecutor  Daking  in  his  dwelling-house,  into  which 
Z>aking  swore  that  the  prisoner  WUliam  Brown  and  another  man 
entered;  and  being  asked  by  him  what  they  wanted,  Brown^ 
having  a  drawn  sword  in  his  hand,  said  with  an  oath,  "  Put  one 
shilling  into  my  hat,  or  I  have  a  party  that  can  destroy  your  house 
presently ;"  on  which  the  prosecutor  gave  him  a  shillmg.  Another 
toiiness  present  swore,  that  the  prisoner  also  used  the  expression, 
that  « if  he  (Daking)  would  keep  the  blood  within  his  mouth,  he 
must  give  the  shilling."  The  offence  was  holden  to  be  rob- 
bery. Bronons  case,  O,  B.,  June  17 SO,  cor,  Nares  J.,  2  East's 
P.  C.  7S1. 

No  case  however  has  gone  further   than   that  of  James  and  The  prisoners 
Ezekid  Astleu,  who  were  mdicted  for  robbing  Jonathan  Grundy,  threatened  to 
It  appeared  that  the  prisoners  and  a  person  unknown  went  to  a  ^""^^  ™°^ 
public-house  near  Birminj^ham,  during  the  time  of  the  late  riots,  j^™ /then  infa 
which  was  three  or  four  hundred  yards  from  Mr.  Grundy's  house,  gute  of  riot  and 
early  in  the  morning,  where  one  of  them  said  that  they  were  disturbance), 
going  up  to  Mr.  G.'s  house,  *<  and  if  he  did  not  turn  out  the  *"<!  ^>^'»  ^Ae 
whack,  his  house  would  be  down  by  two  o'clock  in  the  morning ; "  ?^**^^  '  * 
on  which  the  stranger  observed  that  he  himself  would  do  it ;  that  |,g  did  noTrive 
he  was  the  head  of  the  mob,  and  had  three  or  four  hundred  men  them  raone^ 
at  command  at  any  time,  with  other  like  discourse.    They  all  de-  which  he  did 
parted  towards  Mr.  G.*s  house  ;  but  before  they  arrived  there  they  under  fear  of 
saw  his  servant  at  a  little  distance  from  it,  whom  they  accosted  ;  'Jj**  ?'*'"?JV* 
James  Asiley  telling  him  he  was  come  as  a  friend  to  let  Mr.  G.      *    robbery, 
know  that   this  man  (the  stranger)  was  the  head  of  the  mob, 
and  the  first  man  who  had  entered  all  the  places  which  were  de- 
stroyed at  Birmingham.     They  then,  seeing  Mr.  G.  come  out  of 
his  house,  pulled  off  their  hats,  and  shouted  '*  Church  and  King." 
Mr.  G.  did  the  same,  advancing  towards  the  prisoners  in  much 
alarm,  when  the  stranger  accosted  him,  saying,  '*  1  am  come  out 
of  friendship  to  you,  Mr.  G.,  to  let  you   know  your  house   is 
marked  to  come  down  to-morrow  morning  at  two  o'clock.     I  am 
the  head  of  the  mob :  they  are  two  thousand  strong  in  Birming- 
ham.   I  must  have  something  to  make  my  men  drink.    1  can 
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bring  two  or  three  huudred  in  an  hour's  time,  or  keep  them  back." 
Mr.  G.  said,  <*  As  to  something  to  drink,  you  shall  bsTe  any  thio^ 
you  have  a  mind  for."  The  stranger  said,  **  I  most  hare  money.' 
Mr.  G.  pulled  out  half-a-crown  from  his  pocket,  and  offered  k  to 
him ;  but  the  stranger  refused  it,  and  turned  away  with  eiprtv 
sions  of  contempt.  Mr.  G.  then  asked  what  he  wanted;  tht 
stranger  replied,  he  must  have  20  guineas;  and  on  Mr.  G. sajm^ 
that  he  had  not  so  much  in  his  house,  the  other  told  him,  thkt  ii 
he  did  not  give  him  something  handsome  for  his  men  to  drink.  hL< 
house  should  come  down.  Mr.  G.  said,  that  he  might  have  nine  or 
ten  guineas,  which  the  stranger  asked  to  see:  and  as  Mr.  G-  vu 
taking  his  purse  out  of  his  pocket,  James  Astley  told  him  he  m\^x 
depend  upon  it  that  the  other  man  was  at  the  head  of  the  ml 
and  the  lilce  sort  of  discourse  which  had  passed  before  coDcemoif 
his  power ;  particularly,  that  he  was  the  first  man  who  had  entered 
every  house  that  had  been  destroyed.  Mr.  G.  was  so  struck  W 
that  expression  that  he  immediately  took  the  money  out  of  i^ 
purse  (nine  guineas  and  a  half),  which  he  gave  to  the  stranger;  tb^ 
counted  it,  and  demanded  to  have  something  to  drink.  TheTid 
went  then  into  Mr.  G.*s  house,  where. they  had  liquor,  aodingoip: 
away  assured  him  that  he  should  be  protected.  Mr.  G.saidftbt 
he  was  greatly  alarmed^  but  not  for  his  person :  that  no  injury  w 
threatened  to  his  person  ;  that  when  he  delivered  his  money  b 
apprehension  was,  that  if  he  had  refused  so  to  do,  the  prisooen 
would  have  gone  to  Birmingham^  and  have  returned  with  otk 
persons,  and  pulled  down  his  house,  and  plundered  it  before  b< 
could  have  removed  his  wife,  who  was  in  the  house  in  great  igit* 
ation,  as  the  prisoners  had  threatened,  and  in  the  same  manner  ii 
different  houses  in  Birmingham  had  been  before  pulled  down  1^ 
appeared  that  the  prisoners  had  a  small  share  of  the  money  after- 
wards. It  was  objected  on  their  behalf,  that  there  was  no  evident 
of  robbery,  inasmuch  as  the  prosecutor  did  not  deliver  his  looDt? 
from  any  immediate  fear  of  danger  to  himself  or  his  property,  i^i 
from  an  apprehension  of  future  injury  to  his  house  by  pulling  :> 
down.  And  the  counsel  for  the  crown  admitting  it  to  be  a  o<^ 
case,  Grose  J.  proposed  to  have  a  special  verdict  found ;  but  <9 
account  of  the  prisoner's  situation,  it  was  agreed  that  the  tr^^ 
the  evidence  should  be  led  to  the  jury,  and  if  they  should  fii^l^ 
prisoners  guilty,  the  judgment  should  be  respited,  and  the  fa^ 
submitted  to  the  judges  for  their  opinion,  whether  the  evidestf 
amounted  to  robbery,  llie  jury  found  the  prisoners  guilty  ;tayi^*r' 
that  they  were  satisfied  that  Mr.  Grundi/  did  not  deliver  t- 
money  from  any  apprehension  of  danger  to  his  life  or  pers^ 
but  from  an  apprehension  that  if  he  refused,  his  home  »<^ 
at  some  future  time  be  pulled  down,  as  the  prisooen  att^  ^"^ 
stranger  threatened,  in  the  same  manner  as  other  houses  in  ^' 
mingham  had  been  before.  In  Mich,  term  1792,  a  majority  ot^*^ 
judges  held  this  to  be  robbery.  Rex  v.  «/.  AstUy  and  E-  ^^ 
St^ord  Sum.  Ass.  1792,  cor.  Grose  J.,  2  Easfs  P.  C.  729- 
Mob  asking  for  On  indictment  for  robbery  it  appeared  that  the  prisoners  ^ 
money,  evid-  with  a  mob  to  prosecutor's  house,  and  that  one  of*  iheoiob^^ 
ence  admitted  much  apparent  civility  advised  prosecutor  to  give  someihin?  **^ 
of^other  umilar  ^^^  ^j^j  of  them,  and  to  prevent  mischief;  and  prosecutor  gavct|»t* 


some  money.     In  order  to  shew  that  this  was  in  reality  i  o 
robbery,  it  was  held  competent  to  give  evidence  of  other  deux"" 
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)f  raonej,  made  by  the  same  mob,  at  other  houses,  at  different 
imes  of  the  same  day,  when  some  of  the  prisoners  were  present. 
?tr  Parker  Vaughan^  and  Alderson^  Js.y  Winchester  Special  Com" 
nission,  Decy  18S0,  R.  v.  Winkvoortk  and  others^  4  Carr.  Sf  P.  414. 

In  Smons*s  case  it  appeared  that  the  prisoners  took  a  bushel  Talking  at  an 
ind  an  half  of  wheat,  worth  8«.,  and  obliged  the  owner  to  take  inadequate 
^d.  for  it,  threatening  to  kill  her  if  she  refused  ;  this  was  holden  P"~  '*°^«' 
0  be  a  robbery  by  all  the  judges,  on  a  conference.   R.  v.  Simons,  "/ f^J]?*  °*^ 
:ommU  Lent  Assizes,  1783,  2  East's  P.  C  712. 

So  in  Spencer* %  case,  the  prosecutor  Anderton  having  in  his 
•ossession  com  belonging  to  other  persons,  the  prisoner  came  to 
lim  together  with  a  mob  marching  in  military  order ;  and  one  of 
be  mob  said,  that  if  he  would  not  sell  they  would  take  it  away  : 
be  prisoner  said,  that  they  would  give  30f  •  a  load,  and  if  he  would 
ot  take  that,  they  would  take  the  corn  away ;  on  which  the  pro- 
ecutor  sold  that  for  30f  •  which  was  worth  38«. :  this  was  holden 
)  be  robbery  ;  and  the  prisoner  was  convicted  and  executed. 
fencers  case,  York  Summer  Assizes^  1783,  cor.  BuUer  J., 
East's  P.  C.  712. 

Where  a  higler  or  other  chapman  is  compelled  by  force  or  Goods  taken, 
breats  to  part  with  his  goods,  but  the  full  value  is  given  to  him  and  the  full 
)r  them,  it  may  be  doubtful  whether  in  all  cases  it  amounts  to  the  P"<^  given. 
rime  of  robbery,  and  it  seems  proper  to  leave  it  to  the  consider- 
tion  of  the  jury,  whether  the  act  was  done  with  a  fraudulent 
nd  a  felonious  intent.     2  East,  P.  C.  661,  662.  2  Russ.  65. 

The  cases  of  robbery  in  which  the  property  has  been  obtained  Fear  of  injury 
y  means  of  a  fear  being  excited  of  injury  to  the  character  of  the  ^  *he  charac- 
arty  robbed,  appear  to  be  confined  to  insinuations  against  or  ^     '^u!''" 
breats  to  destroy  the  character  of  the  party  pillaged,  by  accusing        ^^^   '^^ 
im  of  sodomitical  practices.  (2  Russ,  76.)  The  fears  unavoidably 
xcited  by  these  means  have,  on  several  occasions,  been  deter- 
lioed  by  the  judges  to  be  sufficient  to  constitute  the  crime  of 
obbery.    The  bare  idea  of  being  thought  addicted  to  so  odious 
nd  detestable  a  crime,  is,  of  itself,  sufficient  to  deprive  the  in- 
ured person  of  all  the  comforts  and  advantages  of  society;    a 
'unishment  more  terrible,  both  in  apprehension  and  reality,  than 
ven  death  itself.     The   law,  therefore,   considers   the  fear  of 
3sing  character  by  such  an  imputation  as  equal  to  the  fear  of 
osing  life  itself,  or  of  sustaining  personal  injury.  Per  Ashhurst  J., 
^  delivering  the  opinion  of  the  judges  in  Rex  v.  James  Knewland 
nd  Nathaniel  Wood,  O.B.  February  Sess.  1796,  2  Leach,  730. 

Thomas  Jones  alias  Evans,  who  was  convicted  at  the  O.  B.  s.  P. 
hne  Sess.  1776,  of  a  robbery,  in  extorting  money  by  threat* 
ining  to  charge  the  prosecutor  with  an  unnatural  crime ;  the 
)ro8ecutor  swearing  that  he  was  so  alarmed  by  the  idea,  that  he 
■ad  neither  courage  nor  strength  to  call  out  for  assistance ;  and 
hat  the  violence  with  which  the  prisoner  detained  him  in  the 
treet,  had  put  him  in  fear  for  the  safety  of  his  person.  Rex  v. 
hnes^  alias  Evans,  O.  B.  Feb.  1776,  cor.  Hotham  B.,  1  Leach, 
139.    ^East's  P.  C.7U. 

Robert  Harold  was  afterwards  convicted  for  a  similar  robbery.  S.  P. 

5.  B.  June  1778,  2  East's  P.  C  715. 

The  same  question  was  afterwards  most  deliberately  considered  Obtaining 
»  the  case  of  James  Donolly,  who  was  tried  at  the  O.  B.  Feb.  T"1J  )l^% 
^w«  1779,  for  a  highway  robbery  on  the  person  of  the  Hon.  C  threatening'a 


782  J3i0hhZt}>  {Putting  in  Fear  hy  Threah.)  [Criminal 

charge  of  lodo-  Fielding,     It  appeared  that,  on  the  18th  of  Jsmiary  1779,  the 
my,  is  felony,      prosecutor,  a  young  gentleman,  was  passing  through  Soho  Squan 

between  six  and  seven  o'clock  in  the  evening,  when  he  met  the 
prisoner,  whom  he  had  never  seen  before.  The  prisoner  accosted 
nim,  and  desired  that  he  would  give  him  a  present.  The  prose* 
cutor  asked,  for  what  ?  The  prisoner  answered,  '*  You  had  better 
comply,  or  I  will  take  you  before  a  magistrate,  and  accuse  jon  ot 
an  attempt  to  commit  an  unnatural  crime.*'  The  prosecutor  theo 
gave  him  half-a-guinea,  which  the  prisoner  said  was  not  suffident; 
but  the  prosecutor  had  no  more  in  his  pocket.  On  the  dOth  of 
January,  about  four  o'clock  in  the  evening,  the  prosecutor  agsia 
met  the  prisoner  in  Oxford  Street^  who  made  use  of  the  me 
threats  as  before,  telling  the  prosecutor  that  he  knew  what  puaed 
in  Soho  Squarey  and  unless  he  would  give  him  more  money, he  woq2 
take  him  before  a  magistrate,  and  accuse  him  of  the  same  attempt; 
adding,  that  it  would  go  hard  with  him,  unless  he  could  prove  n 
alibi.  The  prosecutor  then  went  into  an  adjoining  shop,  vbiii:er 
the  prisoner  followed  him,  and  stayed  at  the  outside  of  the  daer. 
The  prosecutor  took  a  guinea  out  of  his  pocket,  and  gave  ittotbe 
shopkeeper,  desiring  him  to  give  it  to  the  man  at  the  door,  viadi 
was  done ;  and  the  prisoner  then  departed.  The  prosecutor  tha 
deposed  that  he  was  exceedingly  alarmed  on  both  occasioas,iDd 
under  that  alarm  gave  the  money :  that  he  was  not  aware  wkt 
were  the  consequences  of  such  a  charge,  but  apprehended  k 
might  cost  him  his  life.  The  jury  were  desired  to  comider,  l^ 
whether,  upon  the  evidence,  they  were  satisfied  that  the  proKcator 
delivered  his  money  through  fear,  and  under  an  appreheosioDthti 
his  life  was  in  danger?  or,  2dly,  if  they  did  not  think  that  tiie 
prosecutor  apprehended  his  life  was  in  danger,  whether  the  nooer 
were  not  obtained  by  means  of  the  prisoner's  threats,  and  agaitft 
the  will  of  the  prosecutor  ?  for  if  it  were,  even  in  that  ctfi 
though  he  were  not  in  fear  of  his  life,  the  crime  would  amouot  to 
robbery.  The  jury  found  the  prisoner  guilty  ;  and  said  theyvor 
satisfied  that  the  prosecutor  delivered  his  money  through  fear,  tfd 
under  an  apprehension  that  his  life  was  in  danger.  There  beii| 
some  difference  of  opinion  among  the  judges  on  this  case,thef 
directed  it  to  be  argued  before  them,  which  was  done  on29lh  J^ 
1779,  at  Lord  C.  J.  De  Greta's  house,  present,  all  ihejod^^ 
when,  after  very  full  consideration,  they  at  length  all  agr^  ^ 
the  case  amounted  to  robbery.  Rex  v.  DonoUy,  O,  B»  Id*  ITTSr 
c.>v.  Buller  J.,  2  East's  P.  C.  715.  1  Leach,  193. 
Tkevwuing  in  ^"  '**®  -^^^  ^*  ^'  •***•  following,  1779,  Sess.  Pap.  No.S.  p.^ 
/tar  need  n4be  WilUs  J.,  in  giving  judgment  (after  noticing  the  dcfimti«  « 
Uad  in  the  m-  robbery  by  Ld.  Hale  and  others  to  the  same  effect),  observed,  tw 
dictfruri  so  that  the  following  ingredients  were  necessary  to  constitute  thatoiE««j 
chw"d  tobe  —  1-  A  felonious  intent,  or  animus  Jurandi  ;  2.  Some  degree « 
doiie  vto/^/y  violence  or  putting  in  fear ;  3.  A  taking  from  the  perwn  • 
and  against  the  another.  He  observed,  that  he  should  confine  himself  to  Atif 
vHU  of  the  party,  that  the  prisoner's  offence  came  within  the  above  descriptioOi  ** 

the  judges  did  not  mean  to  draw  the  line  as  to  what  should  or 
should  not  constitute  robbery ;  but  thut  the  facts  in  this  ctat 
warranted  them  in  saying,  as  to  the  first  point,  that  there  «^  ■ 
felonious  intention  in  the  prisoner  to  roh  the  prosecutor.  Up0B 
the  second  point,  that  the  putting  in  fear  was  n  jt  necessary  to  be 
laid  in  the  indictment ;  so  that  the  fact  were  charged  to  be  dooe 
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violently  and  against  the  will  of  the  party.    Nor  was  the  circum^ 
stance  of  actual  fear  necessary  to  be  proved ;  but  that  the  law, 
in  odium  spoliatorUf  would  presume  it.     In  like  manner  it  had 
been  often  holden  that  actual  violence  was  not  necessary,  but  that 
constructife  violence  was  sufficient :  for  where  such  a  terror  was 
impressed  on  the  mind  as  did  not  leave  the  party  a  free  agent, 
and  in  order  to  get  rid  of  that  terror  he  delivered  his  money,  it 
was  robbery.     It  was  also  clear  that  no  actual  danger  was  neces*  Actual  ▼iolence 
sary;  for  a  man  might  commit  a  robbery  without  having  any  not  necessary ; 
offensive  weapon ;  and  though  a  tinder-box  or  candlestick  were  ^ffiri^nt*^*' 
used:  for  when  a  villain  came  and  demanded  a  man's  money, 
DO  one  knew  to  what  length  he  would  proceed.     That  here  the 
situation  of  the  prosecutor  was  that  of  a  young  gentleman  accosted 
at  night  in  the  street  by  a  stranger,  whom  he  had  never  before 
seen,  and  must  have  suspected  to  be  a  villain,  who  demanded 
a  present.    Even  that  seemed  sufficient;  but  the  stranger  went 
on,  and  told  him  that  he  had  better  comply,  &c.     That  was  a 
threat  of  a  personal  injury  ;  for  he  had  every  thing  to  fear  in  being 
dragged  through  the  streets  as  a  culprit   charged  with  an  un- 
natural crime.    That,  therefore,  was  a  reasonable  fear;  which 
inight  operate  in  constantem,  as  well  as  in  meticulosum  virum.     It 
had,  he  said,  been  urged  on  behalf  of  the  prisoner,  that  this  was  a 
fraudulent  extorting,  and  not  a  taking  by  violence.     But  in  many 
cases,  fraud  would  supply  the  want  of  violence ;  as  in  the  case  of 
burglary,  where  breaking  was  necessary  to  be  laid  in  the  indict- 
ment, and  yet  getting  admission  into  a  house  under  colour  of  law 
or  pretence  of  taking  a  lodging  or  business  had  been  often  holden 
sufficient  evidence  of  the   breaking  into  the  house.     But   the 
judges,  he  observed,  did  not  entirely  determine  this  case  on  that 
ground ;  but  were  of  opinion  that  there  was  proof  of  a  constructive 
violence,  which  they  thought  was   sufficient.     As  to  the  third 
point,  that  there  was  clearly  a  taking  from  the  person ;  though  a 
taking  in  the  presence  of  the  party  would  have  been  sufficient. 
As  to  a  taking  by  the  collar  or  arm,  all  the  judges,  he  said,  held 
that  that  did  not  make  any  material  distinction,  but  that  sufKcient 
vas  proved  in  this  case  for  the  jury  to  find  the  prisoner  guilty  of 
robbery.     S.  C. 

In  the  October  sess.  following,  John  Staples  was  convicted  of 
a  similar  offence,  and  executed.     Staples  case,  O.  B.  1779. 

I^aniel  Hickman  was  indicted  for  robbing  John  Millard  in  St.  It  i«  robbery  io 
Jmeis  Palace  of  two  guineas.     He  obtained  the  money  from  thp  "*<>'*  money 
prosecutor  by  charging  him  with  a  similar  crime  as  in  the  foregoing  ^  ^reaieT" 
cases;  and  by  threatening  that,  if  he  did  not  make  him  satisfac-  to  charge hinf 
tion,  he  would  bring  a  sergeant  and  a  file  of  men  to  take  him  up  ^-ith  an  un- 
before  a  magistrate.     The  prosecutor  swore  that  he  parted  with  natural  crime; 
^is  money  for  fear  of  losing  his  character,  and  that  he  had  no  ***°"5J*  *\®     . 
other  fear.    The  jury  found  the  prisoner  guilty  ;  but,  as  some  on  ^^  ^^*  ^^* 
the  bench  thought  that  this  case  differed  from  that  of  Donolly,  it  fr^^ftar  forhis 
^as  reserved  for  the  opinion  of  the  judges ;  who  in  November  1783,  character,  and 
were  all  of  opinion  that  it  was  robbery.     Ashhurst  J.  aflerwards  firom  no  other 
(0.  B.  Feb.  1784,  1  Leach,  279.)  delivered  their  opinion ;  that  f«*''- 
this  did  not  materially  differ  from  the  case  of  Donolly  ;  for  that 
tl>e  true  definition  of  robbery  is  the  stealing  or  taking  from  the 
person  or  in  his  presence  property  of  any  amount,  with  such  a 
^'t'gree  of  force  or  terror  as  to  induce  the  party  unwillingly  to  part 


Where  no  force, 
there  must  be 
terror  in  fact, 
at  the  time  of 
the  money  being 
given. 
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with  his  property  ;  and  that,  whether  the  terror  arose  from  real  or 
expected  violence  to  the  person,  or  from  a  sense  of  injury  to  the 
character,  the  law  made  no  kind  of  difference :  for  to  moat  men 
the  idea  of  losing  their  fame  and  reputation  was  equally  if  not 
more  terrific  than  the  dread  of  personal  injury :  that  the  principal 
ingredient  in  robbery  was  a  man's  being  forced  to  part  with  bis 
property ;  and  that  the  judges  were  unanimously  of  opinion, 
that  upon  the  principles  of  law  and  the  authority  of  fornaer  deci- 
sions, a  threat  to  accuse  a  man  of  having  committed  the  greatest 
of  all  crimes  was  a  sufficient  force  to  constitute  the  crime  of  rob- 
bery by  putting  in  fear.  Hickmans  case,  O,  B.,  Jtdy  1783, 
2  Eait'i  P.  C.  728. 

If  the  property  be  not  taken  by  actual  violence,  and  the  owner 
only  deliver  it  in  consequence  of  prior  threats,  such  delivery  mmt 
be  enforced  by  terror  actually  felt  at  the  time  to  constitute  the 
crime ;  otherwise  there  is  neither  actual  nor  constructive  violence 
in  the  taking,  and,  consequently,  no  robbery.    2  East's  P.  C  733. 

Therefore, where  the  prosecutor,  in  consequence  of  the  prisoner's 
having  on  a  prior  day  threatened  to  charge  him  with  an  unnatural 
crime,  unless  he  would  give  him  money,  &c.,  on  a  sutwequeat 
day  gave  them  20/.,  and  a  bond  to  secure  the  annual  payment  of 
50/. ;  but  added  that,  though  at  the  beginning  of  the  business  be 
apprehended  injury  to  his  person  or  character,  yet  that  he  had 
no  such  apprehension  when  he  gave  the  money  and  the  bond,  bat 
parted  with  both  for  the  purpose  of  bringing  the  prisoners  to  jos* 
tice,  and  with  that  view  only  ;  it  was  holden,  on  a  reference  to  the 
judges,  that  this  was  not  a  robbery.  Reanes  casCf  O.  B,  June, 
1794,  cor.  Perrt/n  B.,  2  Easfs  P.  C.  734. 

In  the  case  of  Jackson  and  Shipley,  Nottingham  Spr*  Ass. 
1802,  before  Mr.  Baron  Graham,  it  was  decided  on  a  case  re- 
served, that  to  constitute  robbery  by  taking  mone^  from  another 
upon  a  threat  to  charge  him  with  an  unnatural  crime,  the  money 
must  be  taken  immediately  upon  the  threat  made,  and  not  after 
the  parties  have  separated,  and  time  for  the  prosecutor  to  deltbe^ 
rate  and  procure  assistance,  and  especially  after  he  had  consulted 
a  friend^  who  was  even  present  at  the  time  when  the  money  was 

f>aid,  though  the  prosecutor  parted  with  his  money  from  fear  of 
osing  his  character.  Rex  v.  Jackson  and  Shipley,  I  East's  P.  C 
Add.  XXI. 

Where  the  prisoner  made  a  demand  of  money  from  the  prose- 
cutor, who  was  a  servant,  under  the  threat  of  preferring  an  in- 
famous charge,  and  prosecutor  gave  him  money  in  order  that  he 
might  prosecute,  because  he  knew  himself  innocent,  and  not  from 
the  threats;  on  case  reserved,  the  judges  held,  that  this  taking 
did  not  amount  to  a  robbery.  R.  v.  Fuuer,  2  Russ.  87.  C.  C.  R. 
408. 

Where  the  prosecutor,  who  was  likewise  a  servant,  as  in  the 
preceding  case,  parted  with  money  and  clothes  to  prisoner*  under 
the  terror  of  a  similar  threat,  and  stated  that  he  gave  his  property 
for  fear  of  injury  to  his  character  and  losing  his  place*  and  not 
through  apprehension  of  being  taken  into  custody  or  of  punish- 
ment ;  after  conviction*  the  judges  held  that  he  was  rightly  found 
guilty  of  robbery,  i/.  T.  1819,  2  Russ.  87.  C.  C.  R.  375- 
Monej  got  It  has  been  held,  however,  not  to  amount  to  robbery,  where  the 

from  a  wifo  by    prisoners  obtained  money  of  A.*s  wife,  by  threatening  to  charge 
tl)reafceiui)g  to 
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r  husband  with  onnatoral  practices*  the  prisonera  being  indicted  charge  her  huii. 
r  robbing  the  wife.    Per  LiUledale  J.,    Winckeeier  Spr.  As9.  {*^» "®  ~*'- 
S3,  R.  y. Edwards  and  another,  5  Carr.  Sf  P.  5\B.  "*^' 

It  has  been  stated,  that  it  would  be  robbery  if  money  were  ob-  Robbery  of  A. 
Ded  from  A.  by  threatening  immediate  violence  to  A.*b  child,  ^1  ^^^^  ^^, 
10  was  present.     Per  Hmam  B.,  2  East,  718.,  and  per  Eyre  ^l^^ 
J.,  2  Easi,  P.  C.  735.  2  Russ.  7.2. 

It  is  equally  a  robbery  to  extort  money  from  a  person  by  Threntof 
reatening  to  accuse  him  of  an  unnatural  crime,  whether  the  •ccusatioo, 
rty  so  threatened  has  been  guilty  of  such  crime  or  not.    Rex  v.  T*'?*'^  P"^^ 
xrdner,  I  Carr.  8f  P.  479.;  per  LUtledale  J.,  Glo9ter  Sum.  Ass.  i^"""^"'"" 
4.    N.  B.  The  prisoner  was  acquitted. 

Thus  the  law  stood  before  any  enactment  by  statute.     And  7Se8G.4.  c.S9. 
»  by  7  &  8  G.  4.  c.  29.  §  7.,   if  any  person  shall  accuse,  or  Accuaatiim  of 
rcaten  to  accuse,  any  other  person  of  any  infamous  crime  as  i"»f«n«>«»  «««©> 
reinafter  defined,  with  a  view  or  intent  to  extort  or  sain  from  ZIa  J?»!!^h?*^' 

«  ,'  i«i  iiitr^'*     *i>^  extorUon 

n  any  chattel,  money,  or  valuable  security,  and  shall  bv  mtimi-  thereby.  ^ 

tioff  him,  by  such  accusation  or  threat  extort  or  gain  from  him 
7  chattel,  money,  or  valuable  security,  every  such  offender  shall 
deemed  guilty  of  robbery,  and  shall  be  indicted  and  punished 
cordingly. 

And  bv  %  9.9  the  abominable  crime  of  buggery,  committed  Infamout 
her  with  mankind  or  with  beast,  and  every  assault  with  intent  crime,  wbat. 
commit  the  said  abominable  crime,  and  every  attempt  or 
deavour  to  commit  the  said  abominable  crime,  and  every  soli- 
ation,  persuasion,  promise,  or  threat  offered  or  made  to  any 
^noD,  whereby  to  move  or  induce  such  person  to  commit  or 
rmit  the  said  abominable  crime,  shall  be  deemed  to  be  an 
famous  crime  within  the  meaning  of  this  act. 

But  in  Rex  v.  Wood  and  Knetoland,  who  under  pretence  of  an  Paying  money 
ction  got  a  woman  into  a  house,  and  compelled  her  by  threats  of  under  fear  of 
trying  her  before  a  magistrate  and  to  prison,  for  not  paying  for  groundless  im- 
iot  pretended  to  have  been  bid  for  by  her,  to  pay  them  1*.  SlJJ^'^d'not 
rough  fear  of  prison,  and  for  the  purpose  of  obtaining  her  robbeiy. 
terty,  but  without  fear  of  any  other  personal  violence, — this  was 
»ldeD  to  be  duress,  and  not  robbery.     Ashhurst  J.,  in  delivering 
e  opinion  of  the  judges,  observed,  that  there  was  no  reason  for 
ich  a  degree  of  terror  in  this  case  as  to  induce  the  prosecutrix 
part  with  her  money ;  she  might  have  known  that,  having  done 
>  wrong,  if  she  had  been  taken  to  prison,  the  law  would  have 
ken  her  under  its  protection,  and  set  her  free ;  and  that  the  law 
d  not  allow  the  fear  of  being  sent  to  prison  to  be  a  sufficient 
ound  of  terror  to  constitute  a  robbery.    2  Russ.  75. 

It  is  not  enough  that  the  fear  arise  after  the  property  is  taken.  Fear  after  the 
Gorman  being  on  horseback,  desired  Halfpenny  to  open  a  gap  taking  not  suf- 
r  him:  and  while  he  was  so  doing,  Harman  took  the  oppor-  fici«nt* 
inity  unperceived  to  pick  his  pocket  of  his  purse.     Hal/penny 
tming  round  and  seeing  the  purse  in  Harman's  hand,  demanded 
of  him,  who  then  menaced  Hal/penny,  and  went  away  with  the 
iirse.    On  an  indictment  for  robbery,  the  prisoner  was  holden 
i^ilty  of  simple  larceny  only ;  the  property  being  obtained  by 
^th,aiid  not  by  violence  or  putting  in  fear;  the  words  of  menace 
f'"g  used  after  the  taking.     Harman's  case,  Hil.  17  Jac.  2. 
^^*  Rep.  154.  1  Hak,  534.  2  Russ.  66. 
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In  robbery  the  indictment  must  state  an  assauU  upmithepersoa 
and  also  that  such  assault  was  madeJidoniaHslif*  2  Ruu.  89. 

So  the  taking  must  be  charged  to  be  wiih  vioUncef  and  agai-u, 
the  mil  of  the  party  robbed.    Ibid. 

But  the  term  <<  violently"  is  not  essentially  neoesssry :  if  \ 
appear,  upon  the  whole,  that  the  fact  was  committed  vith  violenct 
it  will  be  suflScient.  And  though  it  is  usual  to  charge  that  lih 
party  was  put  in  fear,  yet  it  seems  not  to  be  absolutely  iieces»irr 
and  that  it  will  be  sufficient  if  it  plainly  appear  that  the  fact  t& 
committed  with  violence  and  against  the  wUl  of  the  party.  2  Run 
90  &  n.  (q.)  ib^ 

Where  the  robbery  has  been  committed  by  the  threat  of  nuklr; 
an  infamous  charge,  the  indictments  have  charged  the  offence  -^ 
the  usual  form.    2  Russ.  90. 

The  place  where  the  robbery  is  said  to  have  been  committed  e 
not  material ;  as,  where  the  robbery  was  said  to  have  been  ex:- 
mitted  was  a  highway,  and  the  proof  was,  that  it  took  place  k  i 
house,  the  offence  was  held  to  have  been  proved.    2  Ruti,  901 

So,  where  the  robbery  is  charged  to  have  been  committed  ia  t 
dwelling-house,  it  is  not  necessary  that  the  ownership  of  the  bDitc 
should  be  correctly  stated.     2  Russ.  91. 

Where  the  party  robbed  was  a  single  woman,  who  changed  ber 
name  by  marriage  before  the  finding  of  the  indictment,  sbe  m 
described  in  the  indictment  by  her  maiden  naoiie«  and  it  wasbeiii 
good.    2  Russ*  91* 

On  indictment  for  robbery,  if  the  circumstances  which  eooib; 
tute  the  aggravated  offence  are  not  proved,  the  prisoner  may  sw 
be  found  guilty  of  the  simple  larceny^    2  Rws.  91. 

By  7  &  8  6^.  4.  c.  29.  i  6.,  if  any  person  shall  rob  any  otk 
person  of  any  chattel,  money,  or  valuable  security,  eferj  k^ 
offender,  being  convicted  thereof,  shall  suffer  death  as  a  feltf: 
and  if  any  peraon  shall  steal  any  such  property  from  the  p0^ 
of  another,  or  ahall  assault  any  other  person  with  intent  to  rt 
him,  or  shall  with  menaces  or  by  force  demand  any  such  propem 
of  any  other  person,  with  intent  to  steal  the  same,  every  sif^ 
offender  shall  be  guilty  of  felony,  and,  being  convicted  tbeitot 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transpffiA 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  to^ 
or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  ao^^ 
a  male,  to  be  once,  twice,  or  thrice  publicly  or  privatelj  vlii(f«> 
(if  the  court  shall  so  think  fit),  in  addition  to  such  impriwiiffl^ 


Penon  intend- 
ed to  be  robbed 
must  be  die 
nune  as  the 


II.  0{t{taulttn8  toitj^  jftitem  to  rob,  f  r. 

The  offences  of  assaulting  with  intent  to  rob,  and  ofdeouo^' 
property  of  another  with  menaces  or  by  force,  with  intent  to  >^ 
the  same,  are  made  felony  by  7  &  8  G.4.  <7.29.  {  &  (^^^  "^ 
last  section,  iupra)^  and  the  prior  acts  respecting  the  same  ols^ 
viz.  7  G.  2.  c.  21.  and  4  G.  4.  c.  54.>  are  now  repealed.  Uodef -^ 
repealed  statutes,  which  were  enacted  nearly  in  the  same  iff^^ 
7  &  8  G.  4.,  the  following  decisions  have  taken  place. 

It  is  necessary  that  it  should  appear  that  the  assault  is  ^ 
upon  the  same  person  whom  it  is  intended  to  rob.  Vt&t^- 
where  the  assault  was  made  upon  the  postboy,  bat  it  was  tbe  -^ 
tention  of  the  prisoner  to  rob  the  person  in  thecarrisgefi^^ 
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eld  that  the  prosecation  could  not  be  supported.    R.  ▼•  ThonuUf  person  as- 
East,  P.  C.  418.  1  Rtui.  617.  m^uIuA. 

Trusty  and  Harvard  were  indicted  for  a  felonious  assault  on  There  need  not 
L  Hal$€y  with  a  certain  offensive  weapon  called  a  pistol,  with  a  be  any  actual 
elonious  intent  to  rob  him.     It  appeared  in  evidence  that  the  demand  of 
risoners  rushed  out  of  a  hedge  on  the  prosecutor,  the  driver  of  a  ™^'^* 
^turned  chaise,  as  he  was  passine  along  the  road;  and  one  of 
liem  presenting  a  pistol  to  him  bid  him  stop,  which  the  boy  did| 
ut  called  out  for  assistance  to  some  persons  whom  he  had  met 
ist  before.     On  this  one  of  the  prisoners  threatened  to  blow  out 
is  brains  if  he  called  out  any  more,  which  the  prosecutor  never- 
3dess  continued  to  do ;  and  presently  he  obtained  assistance,  and 
>ok  the  men,  who  had  made  no  demand  of  money.  They  were  con- 
Icted  and  transported.    R,  v.  Trusty  Sf  Hotoard,  O.  B.  July^  ITSS* 
Eastf  JP.  C.  418. ;  and  see  R,  v.  Jackson  if  Randall^  next  page. 
So  in  R.  V.  SkertotHf  Oakham  Sum.  Ass.  1785.     The  prisoner  Description  of 
as  indicted  for  having,  with  force  and  arms,  with  a  certain  offen-  ^®  weaponi. 
▼e  weapcm  (a)  called  a  wooden  staff,  unlawfully,  maliciously,  and 
ilonioualy  made  an  assault  on  «/.  Goughf  with  a  felonious  intent 
}  rob  him  ag^'nst  the  statute,  &c.    It  appeared  that  while  Gough 
id  one  Jenkinson  were  riding  together  on  the  highway,  Gough 
K:eived  a  violent  blow  from  a  great  stone  which  was  thrown  by 
le  prisoner  from  the  hedge.     Going  towards  the  spot,  Gough 
iked  him  how  he  could  be  such  a  villain  as  to  throw  the  stone ; 
1  which  the  prisoner  threatened  Gough^  and  struck  him  violently 
ith  a  staff;  but  at  length  he  was  overcome  and  secured.    The 
risoner's  face  was  blacked,  and  he  denied  his  name :  but  on  being 
^erwards  questioned  as  to  his  motive,  he  said  he  was  very  poor, 
id  wanted  half«a-guinea  to  pay  his  brewer.     He  did  not  aslc  for  y^  actual  de- 
loney  or  goods.    After  conviction,  the  question  was  submitted  to  mand  of  money 
te  judges,  whether  this  evidence  were  sufficient  to  maintain  the  necessary, 
large  in  the  indictment?    In  Michaelmas  term  following  the 
idges  (ten  being  present)  held  the  conviction  proper,  for  here  the 
eapon  laid  in  the  indictment  and  the  weapon  proved  produce  the 
ime  sort  of  mischief,  namely,  bv  blows  and  bruises:  and  this 
ascription  would  have' been  sufficient  upon  an  indictment  for 
urder.     Sherwins  castf  1  East^  P.  C.  421. 

From  the  two  preceding  cases  it  appears  that  the  offence  may  S.  P. 
3  complete  withm  the  former  part  or  the  first  section  of  the  act(6), 
ough  there  be  no  demand  of  money  or  goods^  notwithstanding  a 
rior  case  of  R.  v.  Parfait^  O.  B.  Dec.  1748,which  was  supposed 
f  establish  a  contrary  rule.  And  on  adverting  to  the  statute,  it  is 
rident  that  the  felonious  intent  to  rob  may  be  manifested,  either 
Y  the  offender  making  a  malicious  assault  on  the  prosecutor  with  . 
1  offensiveweapon  or  instrument,  without  also  demanding  moneyi 
-  by  his  demanding  money  by  menaces  or  in  a  violent  manner,  &c. 
East's  P.  C.  416. 

So  in  the  case  of  Remnant^  who  was  committed,  for  ''  that  with  **  Intent  to 
Tce  and  arms  he  made  an  assault  on  the  prosecutor,  with  intent  •^^"  no*  '"f- 
loniously  to  steal,  take,  and  carry  away  from  his  person,"  &c.  ^^^^ 
le  court  of  K.  B.  ordered  that  he  should  be  bailed,  being  of 

(a)  The  act  7  G.  S.  c.  2«  (now  repealed)  required  the  assault  to  have  been 
Ith  an  offensive  weapon  or  instrument, 
(6)  7  6.S.  c  81.  (now  repealed). 

SB  2 
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opinion  that  this  was  not  a  charge  of  any  offence  withio  the 

statute,  (a)     Rex  ▼.  Remnant,  5  1\  R.  169.  1  Am,  619.    See 

Monteith*s  case,  next  page,  ace 

Demaod  and  Where  the  prisoner  is  indicted  for  demanding  monej,  &c.witli 

menaces,  how     menaces  or  by  force,  with  intent  to  steal,  the  indictment  mmt  itite 

to  be  charged,     specifically  from  whom  the  demand  was  made,  and  also,  in  die 

case  of  menaces,  it  must  state  the  person  who  was  threstened: 

thus  where,  under  4  G.  4.  c.  54.  (now  repealed),  the  indictBait 

charged  that  prisoners  by  menaces  did  demand  the  mooiesofoBe 

T.  il.,  with  intent,  &c.,  after  conviction,  judgment  was  arrested; 

for  though  it  stated  the  money  to  be  tlie  money  of  T.  A^  it  did  act 

aver  from  whom  the  demand  was  made,  neither  did  it  charge  to 

whom  the  menaces  were  addressed.    R.  v.  DunkUy  aad  ot^ 

\  R.ifM.  90. ;  cit.  1  Russ.  619. 

£f  press  de-  In  a  prosecution  for  demanding  money  with  menaces  or  by  force, 

mand  not  ne^      ^,*th  intent,  &c.,  it  seems  to  have  been  held  that  it  is  not  oeoessvj 

^^'*'*^''  to  prove  an  express  and  actual  demandtbut  rather  that  it  is  tkt 

for  the  consideration  of  the  jury  whether  there  had  or  had  not  beei 
UnlawAilly  and  a  demand  in  reality,  and  virtually,  as  by  holding  a  pistol  to  a  petMs  t 
maUcioualy,  breast,  &c.  R.V.  Jackson  Sf RandaU,  1  East^ P.  C. 419. 1  jR«if.6:% 
binder  7  G.  2.  In  the  case  of  Rex  v.  Pegge,  Derby  Ass.  1789,  cor.  Tkomsn  B^ 
(now  repealed.)   j  jg^^*^  p  q^  420.,  the  in£ctment  charged  that  the  prisoner  wiifc 

a  certain  offensive  weapon  or  instrument  called  a  stick,  in  and  upoi 
J.  R.  feloniously  did  make  an  assault,  and  did  then  and  there  let 
forcible  and  violent  manner  feloniously  demand  the  goods,  Ac  ef 
him  the  said  J.  A.,  with  a  felonious  intent  to  rob  him,  &c  sadb 
goods,  &c.  from  his  person  and  against  his  will  feloniously  to  stetl 
take,  and  carry  away,  against  the  statute.  The  prisoner  was  cos* 
victed  on  clear  evidence  of  the  fact  to  support  the  charge.  Btf 
the  words  of  the  statute  not  being  pursued  in  that  part  of  t^ 
indictment  which  charged  the  prisoner  with  assaulting  the  proi^ 
cutor  with  an  offensive  weapon,  it  not  being  said  to  be  done  vnk^ 
JuUy  and  maliciously^  judgment  was  respited,  that  the  opinioQof  tbc 
judges  might  be  taken  upon  it.  In  Trinity  term  1789,  they  be<: 
the  conviction  right,  the  statute  being  in  the  disjunctive,  sod  £• 
ofience  well  charged  within  the  act  in  the  latter  part  cftke  iaia- 
mentf  without  the  words  unlawfully  and  maliciouisly. 

From  the  above  it  seems  to  be  admitted^  that  wnere  the  lotct 
was  the  only  offence  charged  within  the  act,  it  must  hsfe  b«i 
stated  to  be  done  unlavofuuy  and  maliciously ,  as  well  as  felooioos^J! 
and  that  where  the  offence  was  that  of  demanding  money,  &c.  bj 
menaces  or  in  a  violent  manner,  the  word  **  feloniously"  is  suficxsti 
AHter  under  without  the  Others  '' unlawfully  and  maliciously."  N^B-T^^ 
7&8  6.4.C.29.  words  **  unlawfully  and  maliciously"  are  not  in  either  bnos^^ 

7&8  G.4.C.  29.  §6. 
Intent  to  rob         This  intent  must  be  alleged  in  the  indictment.  Therefore,  *b^ 
™"»*Jj®  the  indictment  only  charged  that  the  prisoner  with  force  sa^ 

charged.  arms,  t.e.  with  a  certain  offensive  weapon,  Ac.  unlawfully,  oifo- 

ously,  and  feloniously  made  an  assault  on  fV.  the  proaecator* 
**  with  a  felonious  intent  the  goods,  chattels,  and  monies  of  ^ 
the  said  fT.  from  the  person  and  against  the  will  of  the  a^  ^' 
then  and  there  feloniously  to  steal,  take,  and  carry  avaj,"  ^ 
the  court  held  that  this  was  not  a  sufficient  description  of  t» 

(a)  7  G.  2.  c.  91.,  by  which  it  was  necessary  that  the  demand  ^riA 
should  haTB  been  with  intent  to  rob,  but  «Ater  in  7  &  8  G.  4.  c.  S^ 
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iffence  within  the  statute  (a)  >  namely ,  an  attempt  to  rob,  which 
Jways  includes  force  and  violence.  The  prisoner  was  accord- 
Dgly  discharged  from  this  indictment,  and  tried  upon  a  new  onCf 
Q  which  the  assault  was  alleged  to  be  **  with  a  felonious  intent 
he  inoDies  of  the  said  W,  from  the  person  and  against  the  will  of 
be  said  fF»  then  and  there  feloniously  and  violently  to  steal,  take, 
Dd  carry  away,**  &c. ;  and  on  this  indictment  he  was  convicted. 
ionieith's  casCf  O.  B.  Oct.  1795,  c(m^.  Heath  J.,  1  Easfi  P.  C.  420. 
Leach^  702. 

III.  lartttcipal  anh  J3cce0{tdrp  in  IRobbrrpf 

All  that  come  in  company  to  rob  are  principals,  though  one  Accenuy. 
ctually  do  it.     Hale's  Sum,  72. 
[For  Accessary,  see  tit.  HatBWtt*'] 

V.  mftat  0BaIl  be  tone  toitfi  tfft  dDooHi}  of  togtcB  a 

laerjion  in  robbeti« 

If  the  person  robbed  do  not  prosecute  the  robber ;  if  his  goods  RcititntioQ  of 
e  waived  in  flight,  or  seized  by  the  king's  officers,  or  lord  of  the  goods  taken  by 
lanor,  he  shall  not  have  them  restored.     KeL  49.  robbery. 

But  if  they  be  not  waived  in  flight,  nor  seized  by  the  king's 
Seers  or  the  lord  of  the  manor,  he  may  take  his  goods  again 
herever  he  finds  them,  without  the  formality  of  restitution  being 
warded,  if  they  be  not  sold  in  open  market ;  and  this  also,  al- 
tough  he  do  not  prosecute  the  robber.     KeL  49. 
But  if  he  shall  prosecute  the  robber  to  conviction,  he  shall  have 
vtitution,  although  they  have  been  waived,  and  seized,  and  even   - 
M  in  open  market.     KeL  48. 
See  aniif  tit.  SU^titutsim  of  ^UOtn  ^Mnif* 

Indictment  for  a  Robbery. 

ounty  ofl  'J^HE  jurors  Jbr  our  lord  the  ling  upon  their  oath 
— ^— .  J         present^  that  A.  O.,  late  of  — ^—  in  the  county 

' ' ,  labourer^  on  the  — —  day  of  — ,  in  the 

'flr  of  the  reign  of  — — ,  tjoith  force  and  armSf  at  ■  in 

e  county  of ,  in  the  king's  highway  therCf  upon  one  A.  I., 

the  peace  of  God  and  of  our  said  lora  the  king  then  and  there 
ing,  feloniously  did  make  an  assault^  and  him  the  said  A.  I. 

bodily  Jear  and  danger  of  his  life^  in  the  highway  aforesaid^ 
en  and  there  feloniously  did  putf  and  one  gold  watch  qf  the 

\lue  qf qf  the  goods  and  chattels  qf  him  the  said  A.  I. 

om  the  person  afid  against  the  xvill  qf  the  said  A.  X.  in  the  high" 
^J/ oforesaidf  then  and  there  feloniously  and  xnolently  did  steals 
KCt  and  carry  away  ;  against  the  peace  qf  our  said  lord  the  kingj 
s  croton  and  dignity. 

Note,  the  form  of  a  warrant  for  apprehending  a  robber  upon 
esh  suit  is  inserted  under  the  title  IbUt  anH  Cqf* 

IRout*    See  tit  IRfot* 
bahbatft^    See  tit  llorti'0  Wap, 

(a)  7  G.  s.  c.  31.  (now  repealed)}  but  see  7  &  8  G.  4.  c.  29.  §  6.  supra,  coa- 
ming simUar^ords. 
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Sacrilege,  what 
is. 


Accessaries. 


Things  stolen. 


2  Hale,  S65. 

Where  the 
goods  stolen 
are  not  such  aa 
are  used  in 
divine  service. 


Goods  taken 
from  the  tower 
of  a  church. 


Property,  how 
laid. 


^AtXiitQt,  Larceny,   or  Robbery,  in 

a  Church  or  Chapel. 

[7&8G.4-C.29.  §10.] 

^JTHE  stats.  23  H.  8.  c.  1.  and  1  Edw.  6.  c.  12.,  under  which  the 
offence  was  formerly  punishabley  are  repealed  by  7  &  S  G.4u 
C.27. 

By  7  &  8  G.  4.  c.  29.  §  lO.f  if  any  person  shall  break  and  ecter 
any  church  or  chapel,  and  steal  therein  any  chatteit  or  lufia$ 
stolen  any  chattel  in  any  church  or  chapel,  shall  break  out  of  tk 
same,  every  such  offender,  being  convicted  thereof,  shall  Kic: 
death  as  a  felon* 

In  regard  to  principals  in  the  second  degree  and  to  accesariei 
both  before  and  after,  see  the  general  provisions  of  7  &  S  G.i 
c.  29.  $  61. 

The  enactments  of  the  repealed  statutes  were  not  confioed  u 
goods  used  for  divine  service,  but  extended  to  articles  kept  nw 
church  to  keep  it  in  proper  order,  &c.  And  such  goods  wiH  bi 
under  the  protection  of  the  statute  whilst  the  church  is  vaiei 
repair,  unless  they  are  brought  in  merely  for  the  purpose  of  ms^ 
repairs.  So  ruled  by  eleven  judges  in  considering  the  foUofis; 
case. 

Catherine  Rourke  (C.  C.  i2.  386.)  was  convicted  before  Boj^^ 

at  Kingston  Spring  assizes  1819,  of  sacrilege,  in  stealing  an  ns 

pot,  vuue  6d.f  and  a  snatch  block,  value  4s».,  the  property  of  ti< 

churchwardens.    {N.  B,  The  church  was  repairing.)    TlieW^ 

was  to  raise  weights  in  case  the  beUs  wantea  repairing,  ami  ^ 

pot  for  charcoal  to  air  the  vaults.     They  had  been  kept  in  |^ 

church  for  years,  and  were  not  brought  in  for  the  then  n^ 

The  learned  judge,  doubting  whether  these  were  soch  goods  k 

were  entitled  to  the  protection  of  the  church,  respited  seotcBct 

and  submitted  the  point  to  the  consideration  of  the  jud^^ 

E*  7*.  1819,  who  were  of  opinion  that  a  capital  sentence  ooglR  » 

be  passed  upon  the  prisoner :  that  the  protection  of  the  p^ 

was  not  counned  to  what  was  used  for  divine  service,  but  to  *^ 

was  kept  to  keep  the  church  in  proper  order,  and  that  the  pnCK* 

tion  continued  whilst  the  church  was  repairing.     The  violaii<»  ^ 

the  sanctity  of  the  place  was  the  thing  the  statute  meant  to  prev0|' 

Where  articles  were  stolen  from  a  church  tower  which  was bii''> 

higher  than  the  church,  and  had  a  separate  roof  but  no  outer  d#ir. 

and  was  only  accessible  from  the  body  of  the  church,  frooi  *^ 

it  was  not  separated  by  a  door  or  partition,  it  was  held  that  ^ 

tower  was  a  part  of  the  church  within  the  meaning  of  the  i^ 

act-     Per  Parke  J.,     R,  v.  Wheeler  and  others^  Berks  Spr»  U 

1829,  S  CSf  P.  585. 

It  has  been  held  that  where  bells,  books,  or  other  goodi^ 
loneing  to  a  church  are  stolen,  they  may  be  laid  to  be  tbe  §^ 
of  the  parishioners.  See  2  Ruse.  45.  and  authorities  there  c^ 
So,  it  is  said  that  where  goods  are  taken  from  a  chapel  or i^' 
in  time  of  vacation,  may  be  laid  as  bona  capeUa^  or  ioiu  ^ 
vel  ecclesia,  being  in  the  custody  of  such  ana  such.  2  Atff*^ 
See  also  tit.  VmO&tji,  and  tit.  Harems* 
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^Attitn^ 


Persons  falsely  assuming  Names,  4^c,  of  Seamen  to  obtain 

Prize  Money,  Sfc. 

[57  G.  8.  c.  127.  —  59  G.  3.  c.  5Q.'] 

^Y  Stat.  57  G.  S.  c.  127.  $  4.  it  is  enacted,  that  in  order  to  bring  Persons  falsely 

into  one  act  the  several  provisions  made  for  the  prevention  anumiog  the 

d  punishment  of  the  crimes  of  personation  and  forgery,  for  the  "•™**  "  *^^ 

'^        _*■-..   .  ^  »e  I.   II    meters  of  otheri 

rpose  of  obtaming  prize  money,  if  any  person  or  persons  shall  entitled  to  pay 

IHngly  or  knowingly  personate  or  falsely  assume,  or  cause  or  or  prise-money, 
ocure  any  other  person  to  personate  or  falsely  assume,  the  name  in  order  to  re- 
character  of  any  commissioned  officer,  warrant  or  petty  officer,  ceive  the  same ; 

seaman,  or  any  commissioned  or  non-commissioned  officer  of 
irines,  or  marine,  or  any  other  person  entitled  or  supposed  to  be 
titled  to  any  wages,  pay,  prize  money,  bounty  money,  pension 
>ney,  or  other  allowances  of  money  for  or  in  respect  of  services 
rfortned  or  supposed  to  have  been  performed  on  board  of  any 
ip  or  vessel  of  H.  M.,  his  heirs  or  successors,  or  the  wife,  widow, 
ecutor  or  administrator,  relation  or  creditor  of  any  such  officer, 
atroan,  or  other  person  as  aforesaid,  in  order  to  receive  any 
iges,  pay,  prize  money,  bounty  money,  pension  money,  or  other 
owances  of  money  due  or  supposed  to  be  due  for  or  in  respect 
the  services  of  any  such  officer,  seaman,  marine,  or  other  per- 
n  as  aforesaid,  performed  or  supposed  to  have  been  performed 

board  of  any  ship  or  vessel  of  H.  M.,  his  heirs  or  successors  ; 

shall  falsely  make,  forge,  counterfeit,  or  alter,  or  cause  or  pro*  or  counterfeit* 
re  to  be  falsely  made,  forged,  counterfeited,  or  altered,  or  wil«  ■>>£  letters  of 
;1y  act  or  assist  in  the  false  making,  forging,  counterfeiting,  or  ■^^">«7>  &c. ; 
:enng  any  letter  of  attorney,  order,  bill,  ticket,  certificate  of 
rvice,  or  other  certificate  whatsoever,  assignment,  last  will,  or 
her  power  or  authority  whatsoever,  in  order  to  receive  or  to 
able  any  other  person  to  receive  any  wages,  pay,  prize  money, 
^unty  money,  pension  money,  or  other  allowances  of  money  due 

supposed  to  be  due  for  or  in  respect  of  the  services  of  anv  such 
Seer,  seaman,  marine,  or  other  person  as  aforesaid,  perrormed 

supposed  to  have  been  performed  on  board  of  any  ship  or  vessel 

H.  M.,  his  heirs  or  successors,  with  intention  to  defraud  any 
^rson  or  persons,  body  or  bodies  politic  or  corporate  whatsoever ; 

shall  utter  or  publish  as  true,  or  shall  aid  or  assist  in  uttering  or  utteriog'such 
-  publishing  as  true,  any  false,  forged,  counterfeited,  or  altered  letters  of  attor- 
tter  of  attorney,  order,  bill,  ticket,  certificate  of  service,  or  other  °*y»  *^* » 
^rtificate  whatsoever,  assignment,  last  will,  or  other  power  or 
Lthority  whatsoever,  in  order  to  receive  any  wages,  pay,  prize 
oney,  bounty  money,  pension  money,  or  other  allowances  of 
oney  due  or  supposed  to  be  due  for  or  in  respect  of  the  services 
*  any  such  officer,  seaman,  marine,  or  other  person  as  aforesaid, 
^rformed  or  supposed  to  have  been  performed  on  board  of  any 
tip  or  vessel  of  H.  M.,  his  heirs  or  successors,  with  intention  to 
sfratid  any  person  or  persons,  body  or  bodies  politic  or  corporate 
hatsoever,  knowing  the  same  to  be  false,  forged,  counterfeited^ 
r  altered ;  or  shall  willingly  and  knowingly  take  a  false  oath  to  or  taking  a  false 
btain  the  probate  of  any  will  or  wills,  or  to  obtain  letters  of  ad-  ^^  ^  ***•*". 
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57G.3.C.  1S7. 

or  letters  of 
administration  f 
in  order  to  re> 
ceive  pay  or 
prize  money, 
shall  suffer 
death. 


Offence  of  per- 
sonating though 
the  seaman  be 
dead. 


Mistake  in  liie 
name  of  the 
seaman  per- 
sonated, 
a  fatal  v»* 
riance. 


Aiding  and 
abetting  the 


ministrationy  in  order  to  receive,  or  to  enable  tny  otber  perm  to 
receive  any  wages*  pay,  prize  money,  bounty  money,  pemun 
money,  or  other  allowances  of  money  due  or  supposed  to  be  due 
for  or  in  respect  of  the  services  of  any  such  officer,  sesmm,  ma- 
rine, or  other  person  as  aforesaid,  performed  or  supposed  to  hare 
been  performed  on  board  of  any  ship  or  vessel  of  H.  M«,  bis  hdn 
or  successors  ;  or  shall  demand  or  receive  any  wages,  pay,  prae 
money,  bounty  money,  pension  money,  or  other  aUowaocei  ot 
money  due  or  supposed  to  be  due  for  or  in  respect  of  the  lemca 
of  any  such  officer,  seaman,  marine,  or  other  person  as  tfonnii 
performed  or  supposed  to  have  been  performed  on  board  isj  d 
H.  M/s  ships  or  vessels,  upon  or  by  virtue  of  any  probate  of  m 
will  or  letters  of  administration,  knowing  the  will  oo  which  lod 
probate  shall  have  been  obtained  to  be  falset  forged,  and  comttr- 
feited,  or  knowing  the  probate  of  such  will,  or  such  letten  of  i^ 
ministration  as  last  aforesaid,  to  have  been  obtained  by  nan  tf 
any  such  false  oath  as  aforesaid,  with  intention  to  defraud  sr 
person  or  persons,  body  or  bodies  politic  or  corporate  whstwia', 
every  such  person  so  offending  shall  be  deemed  guilty  of  6»ft 
without  beneGt  of  clergy. 

Where  in  an  indictment  under  54  G.  3.  c.  93.  {  89*,  it  apponi 
that  the  prisoner  applied  to  the  prize»office  at  GreentDtek^wmBt^ 
to  be  one  «/.  B> ,  to  whom  prize  money  was  due  for  senrice  « > 
seaman,  and  who  was  at  that  time  dead ;  on  ca.  res.  the  qneSMi 
was  raised,  whether  under  these  circumstances  the  convictJosw 
right,  and  the  judges  held  that  the  act  applied,  though  the  teoBis 
personated  was  dead.  R,  v.  Martin f  C.  C.  R^  324.;  ace  E*  v.  D» 
ib.  327. 

An  indictment  on  stat.  57  G.3.  c.  127*  §4*  charged  the  pnMV 
with  wilfully  and  knowingly  personating  and  falsely  assuming  ik 
name  and  character  of  Peter  M^  Cann^  a  person  entitled  to  psv 
money  for  and  in  respect  of  his  services  performed  oo  boanltf'i 
ship  of  H.  M.'s  called  the  Tremendous^  in  order  to  recetre  sk^ 
prize  money,  with  intent  to  defraud  the  commissioners  sad  gon^ 
nors  of  the  royal  hospital  for  seamen  at  Greeimdi^  agsbist  tfe 
form    of  the   statute,  &c.      A   second  count    described  Pde 
MeCann  as  a  person  supposed  to  be  entitled^  Sfc.  for  services » 
posed  to  have  been  performed.     Upon  the  evidence  ic  appeared  if 
the  prize>list  and  muster-book  of  the  Tremendous^  prodsced  if 
proper  officers  from  Greenwich  hospital,  that  there  wasspcntf^ 
the  name  of  Peter  M^Cam^  entitled  to  prize  money,  hot  no  ptf- 
son  of  the  name  of  Peter  M<Cann»     Wood  B.,  by  wbiv  w 
prisoner  was  tried,  inclined  to  direct  an  acquittal  upon  this  vaifl^ 
m  the  name :  but  he  ultimately  left  the  case  to  the  jury,  direcflc 
them  to  say  whether  the  prisoner  intended  to  persooste  /^ 
M*Cam.     The  jury  found  that  he  did  so  intendt  and  pitmtniffi 
a  verdict   of   guilty;    upon  which  judgment  was  respited,*^ 
the  point  reserved  for  the  consideration  of  the  twelve  jodgci'' 
who  determined  that  the  conviction  was  wronr,  for  that  "p^* 
Bonating "    must   appl^  to  some   person  who  oad  bekoged  v 
the  ship,  and  the  mdictment  must  charge  the  penoo8iiig|f 
some  such  person.  Rex  v.  Tanneti,  Kent  Lent  Ass.  1818|  ^^*^' 
351. 

Rex  V.  PottSy  alias  Dangreen.    The  prisoner  wis  tried  b** 
Wood  B.  at  Kent  L^t  assi;Bes  J  818;  and  by  the  first  coaotHvu 
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largcd  that  Martka  PoUs,  late  of  Greentotch,  in  the  county  of  B>  ▼«  Pottfc 
cut,  single  woman,  otherwiBe  called  Martha^  the  xoife  of  Guttcff  ^ZZZ^TTT 
angreen^  on  the  Erst  day  of  May  in  the  57th  year  of  the  reign  J*™™ 

our  sovereign  lord  George  the  third,  by  the  grace  of  God, 

the  U.  JL  of  G.  B.  and  Irdand  king,  defender  of  the  faith, 
ith  force  and  arms  at  the  parish  aforesaid,  in  the  county 
Mressid,  feloniously,  willingly,  and  knowingly  did  procure  one 
^n  fFUUams  to  personate  and  falsely  to  assume  the  name 
d  character  of  one  Thomas  Jacobs^  a  person  entitled  to  a 
rtain  allowance  of  money  for  services  done  on  board  certain 
ips  of  our  said  lord  the  kmg,  in  order  to  receive  such  allowance 

money  due  and  payable  for  and  on  account  of  the  services  of 
e  said  Thomas  Jaccls  as  aforesaid ;  and  that  the  said  John  Wil- 
mtt  by  the  procurement  of  the  said  Martha  PottSt  otherwise 
iled  Martha  Dangreen  as  aforesaid,  then  and  there  with  force 
d  arms,  feloniously,  willinely,  and  knowingly  did  personate  and 
isely  assume  the  name  and  character  of  the  said  Thomas  Jacobs^ 
person  entitled  to  a  certain  allowance  of  money  for  services 
toe  CD  board  certain  ships  of  our  said  lord  the  king,  in  order  to 
ceive  such  allowance  of  money,  due  and  payable  for  and  on  ac- 
^t  of  the  services  of  the  said  Thomas  Jacobs  as  aforesaid,  with 
teDt  to  defraud  the  commissioners  and  governors  of  the  royal 
«pital  for  seamen  at  Greenunch^  in  the  county  of  Kentf  against 
e  form  of  the  statute  in  such  case  made  and  provided,  and 
:ainst  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
The  ISth  count  stated,  that  the  said  John  Williams^  late  of 
^flitoicA,  in  the  county  of  Kent^  labourer,  afterwards,  to  wit,  on 
e  said  first  day  of  May^  and  in  the  year  aforesaid,  with  force  and 
^t  at  Greenwich  aforesaid,  in  the  county  aforesaid,  feloniously, 
^^*°glyf  and  knowingly  did  personate  and  falsely  assume  the  name 
id  character  of  one  Thomas  Jacobs^  a  person  entitled  to  a  certain 
lowapce  of  money  for  services  done  on  board  certain  ships  of 
ir  said  lord  the  king,  in  order  to  receive  such  allowance  of  money, 
ae  and  payable  for  and  on  account  of  the  services  of  the  said 
nomat  Jacobs  as  aforesaid,  with  intent  to  defraud  the  commis- 
oners  and  governors  of  the  royal  hospital  for  seamen,  at  Green* 
l^t  in  the  county  of  Kent^  and  that  the  said  Martha  PottSt  other- 
^Ke  called  Martha  Dangreen^  then  and  there,  to  wit,  at  the  time 
t  committing  the  felony  aforesaid,  with  force  and  arms,  feloniously, 
illiagly,  and  knowingly  was  present,  aiding,  abetting,  assisting, 
omforting,  and  maintaining  the  said  John  fVilliams  to  do  and 
omnnit  the  felony  aforesaid,  in  form  aforesaid*  And  so  the 
irors  aforesaid*  upon  their  oath  aforesaid,  do  say  that  the  afore- 
l^d  WUliamst  and  the  said  Martha  PottSf  otherwise  called  Martha 
^^n^eenj  the  felony  aforesaid,  in  manner  and  form  aforesaid, 
MODiously,  willingly,  and  knowingly  did  do  and  commit,  against 
ne  form  of  the  statute  in  such  case  made  and  provided,  and 
gainst  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

There  being  no  evidence  of  previous  procurement,  the  jury  ac- 
[uitted  the  prisoner  of  the  first  count,  and  all  the  other  counts  in 
^^  said  indictment,  except  the  thirteenth,  on  which  they  found 
»^  prisoner  guilty ;  she  being  present,  and  asserting  that  Williams 
^^  Thomas  Jacobs,  The  learned  judge  respited  the  judgment, 
0  take  the  opinion  of  the  judges  upon  that  count,  doubting 
^nether  it  was  a  good  one ;  as  the  act  makes  no  provbion  as  ta 


794 


@eam0n« 


[Criming 


R.T.  Fbtts. 


59  O.  8.  c.  56. 
Persons  falsely 
representing 
themseWes  as 
relations,  &c. 
in  order  to  re- 
ceive such 
wages  or  prize 
monej,  or  re- 
ceiving not 
being  duly  li- 
censed, misde- 
meanor. 


Falsifying 
dates  of  orders, 
misdemeanor. 


Persons  en- 
titled to  priie- 
money  endea- 
vouring to  ob- 
tain payment 
by  false  certi- 
ficates, &c.  mit* 
demeanor* 


aiders,  abettersi  assisters,  comfortersi  and  maintainen  in  this 
part  of  the  act,  though  in  a  subsequent  part,  as  to  forgine  letten 
of  attorney,  &c.  it  provides  against  those  who  shall  willingly  act  or 
assist  therein,  or,  with  respect  to  uttering  and  publishing,  against 
those  who  shall  aid  or  assist.  His  lordship  also  doabted  whether 
the  doctrine  of  a  principal  in  the  second  degree  (which  seeni  to  be 
the  idea  of  this  count)  could  apply  to  this  case,  because  priodpals 
in  the  second  degree,  and  principals  in  the  first  degree,  may  be 
charged  jointly  as  doing  the  act ;  whereas  it  appeared  diificalt  to 
allege,  that  a  man  and  a  tooman  jointly  personated  one  »cs, 
WUiiarM  had  been  convicted  of  personating  Jacobs  at  a  for- 
mer assizes,  and  the  record  of  his  conviction  was  prodaoed  t^ 
prove  that  fact,  on  this  indictment.  The  judges  held  the  ooa- 
viction  right,  being  of  opinion  that  a  person  present,  ai^ag  aod 
abetting  another  whilst  personating  a  seaman,  was  within  57  G.  3. 
C.127. 

By  59  G.  3.  c.  56.  %  3.  '*If  any  person  who  (a)  shall  falsely  represest 
himself  or  herself  to  be  within  any  of  the  degrees  of  relatioodiip 
in  blood  as  before  described,  in  order  to  enable  himself  or  beneif 
to  receive  any  prize  money  or  bounty  money,  or  ahare  of  prise 
money  or  bounty  money,  due  or  to  grow  due  for  or  on  account  oi 
the  services  of  any  such  petty  officer,  non-commissioned  ofior, 
seaman,  or  marine,  supernumerary,  or  boy,  under  any  such  order 
as  aforesaid  ;  or  who  (a),  not  being  within  any  such  d^jee  of  re- 
lationship, and  not  being  licensed  as  aforesaid,  shall  receive  nf 
wages,  pay,  prize  money,  bounty  money,  or  other  allowances  d 
money  for  the  use  of  any  such  petty  officer,  non-commissiooed 
officer,  seaman,  or  marine,  supernumerary,  or  boy ;  or  if  any  a^ 
or  person,  whose  licence  shall  have  been  revoked  as  hereiiBfta' 
mentioned,  shall  offer  himself  to  receive  or  shall  receive  any  stici 
wages,  pay,  prize  money,  bounty  money,  or  other  allowance  of 
money,  not  being  within  any  of  the  degrees  of  relationship  afon- 
said,  and  be  thereof  duly  convicted,  shall  (a)  be  deemed  goUtrrf 
a  misdemeanor,  and  punished  accordingly.'* 

§  12.  *'  If  any  person  or  persons  shaJl  knowingly  insert,  orcaost 
to  be  inserted,  in  any  order  xox  the  payment  of  prize  money,  booBtr 
money,  grants,  or  other  allowances  of  money  payable  by  thecoa- 
missioners  and  governors  of  the  royal  hospital  for  seamen  at  Gnar 
toicht  or  by  their  treasurer,  any  other  date  than  the  day  on  wydi 
the  said  order  shall  be  executed,  or  shall  knowingly  present  orattcr 
any  order  bearing  any  false  date  as  aforesaid,  such  person  or  peiM* 
shall,  for  every  such  offence,  be  deemed  guilty  of  a  nusdemeaMTr 
and  punished  accordingly." 

§  17*  "  If  any  person  or  persons  really  entitled  to  prtie  9 
bounty  money,  pension  money,  grant,  or  other  allowance  elf  omoc^ 
on  account  of  services  on  board  of  any  ship  or  vessel,  shall)  byt^ 
production  of  any  false  certificate,  or  by  making  any  false  ff* 
presentation,  obtain  or  endeavour  to  obtain  firom  the  said  t«^ 
hospital,  or  from  any  licensed  agent,  the  said  prize  or  bocitf 
money,  pension  money,  or  other  allowance  of  money  sodaeto^ 
as  aforesaid,  such  person  or  persons  shall  be  deemed  gviity  <^ ' 
misdemeanor,  and  shall  forfeit  all  prize  or  bounty  moneyi  peosi* 
money,  ^rant,  or  other  allowance  of  money  due  to  him  on  acco*^ 
of  his  said  services." 
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§  IS.  **If  any  person  or  persons  shall  willingly  or  knowingly  59  G.s.  c.  56. 

ersonate,  or  wisely  assumet  or  causOi  procure,  aid,  or  assist  any  

enon  to  personate  or  falsely  assume  the  name  or  character  of  any  Falsely  assum- 
ommissi<med  officer,  warrant  or  petty  officer,  or  seamen  (a),  or  any  '^S  name  and 
ommissioned  or  noncommissioned  officer  of  marines,  or  marine,  ^!!f?f^L%Lj 

,  ^,  ^.^,    J  J    others  entitled 

jpernumerary,  or  boy,  or  any  other  person  entitled,  or  supposed  ^o  price  money, 

)  be  entitled  to  any  wages,  pay,  prize  money,  bounty  money,  &c.  forging, 

ensioD  money,  or  other  allowances  of  money,  for  or  in  respect  of  &c,  letters  of 

imces  performed,  or  supposed  to  have  been  performed,  on  board  attom^,  &c. 

fanj  ship  or  vessel  of  his  majesty,  his  heirs  or  successors ;  or  shall  ^^  '^cei^e 

enooate  or  falsely  assume  the  name  or  character,  or  shall  assist  ^kfi^  fahe 

I  personating  or  falsely  assuming  the  name  or  character  of  the  oath  to  obtain 

ife,  widow,  executor,  or  administrator,  relation  or  creditor  of  any  protiate,  &c. 

ich  officer,  seaman,  or  other  person,  in  order  to  receive  any  wages,   (a)  sie. 

ij,  prize  money,  bounty  money,  pension  money,  or  other  allow- 

nces  of  money  due,  or  supposed  to  be  due,  for  or  in  respect  of 

le  services  of  any  such  officer,  seaman,  marine,  or  other  person 

}  aforesaid,  performed,  or  supposed  to  have  been  performed  on 

oard  of  any  ship  or  vessel  of  his  majesty,  his  heirs  or  successors ; 

r  shall  falsely  make,  forge,  counterfeit,  or  alter,  or  cause  or  pro«* 

lire  to  be  falsely  made,  forged,  counterfeited,  or  altered,  or 

illiogly  act  or  assist  in  the  false  making,  forging,  counterfeiting, 

r  altering  any  letter  of  attorney,  order,  bill,  ticket,  certificate  of 

irvice,  or  other  certificate  whatsoever,  assignment,  last  will,  or 

ther  power  or  authority  whatsoever,  in  order  to  receive  or  to 

^able  any  other  person  to  receive  any  wages,  pay,  prize  money, 

ouDty  money,  pension  money,  or  other  allowances  of  money  due, 

r  supposed  to  be  due,  for  or  in  respect  of  the  services  of  any  such 

ficer,  seaman,  marine,  supernumerary,  or  boy,  or  other  person  as 

bresaid,  performed,  or  supposed  to  have  been  performed  on  board 

)/  ship  or  vessel  of  his  majesty,  his  heirs  or  successors,  with  inten- 

OQ  to  defraud  any  person  or  persons,  body  or  bodies  politic  or 

>rporate  whatsoever;  or  shall  utter  or  publish  as  true,  or  shall  aid 

*  assist  in  uttering  or  publishing  as  true,  any  false,  forged,  coun- 
rfeited,  or  altered  letter  of  attorney,  order,  bill,  ticket,  certificate 

*  service,  or  other  certificate  whatsoever,  assignment,  last  will,  or 
her  power  or  authority  whatsoever,  knowing  the  same  to  be 
Ise,  forged,  counterfeited,  or  altered,  in  order  to  receive  any 
ages,  pay,  prize  money,  bounty  money,  pension  money,  or  other 
lowances  of  money  due,  or  supposed  to  be  due,  for  or  in  respect 
'  the  services  of  any  such  officer,  seaman,  marine,  supernumerary, 
'  boy,  or  other  person  as  aforesaid,  performed  or  supposed  to 
we  been  performed  on  board  of  any  snip  or  vessel  of  his  majesty, 
s  heirs  or  successors,  with  intention  to  defraud  any  person  or 
arsons,  body  or  bodies  politic  or  corporate  whatsoever  ;  or  shall 
illingly  or  knowingly  take  a  false  oath  to  obtain  the  probate  of 
ly  will  or  wills,  or  to  obtain  letters  of  administration,  in  order  to 
.'ceive  or  to  enable  any  other  person  to  receive  any  wages,  pay, 
rize  money,  bounty  money,  pension  money,  or  other  allowances 
f  money  due,  or  supposed  to  be  due,  for  or  in  respect  of  the 
.'rvices  of  any  such  officer,  seaman,  marine,  supernumerary,  or 
oy,  or  other  person  as  aforesaid,  performed  or  supposed  to  have 
een  performed  on  board  of  any  of  his  majesty's  ships  or  vessels, 
is  heirs  or  successors,  or  shall  demand  or  receive  any  wases,  pay, 
rize  money,  bounty  money,  pension  money,  or  other  alkwances 
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£9  G.  3.  c.  56.    of  monej  due,  or  supposed  to  be  due,  for  cr  in  reipect  of  the 

senrices  of  any  such  officer,  seaman,  marine,  or  other  p^toQ  v 
aforesaid,  perU>rmed  or  supposed  to  have  been  perfonned  od  board 
any  of  his  majesty's  ships  or  vessels,  upon  or  bj  virtoe  of  uj 
probate  of  any  will  or  letters  of  administration,  knowing  the  liil 
on  which  such  probate  shall  have  been  obtained  to  be  false,  forged, 
and  counterfeited,  or  knowing  the  probate  of  such  will,  or  luih 
letters  of  administration,  as  last  aforesaid,  to  have  been  obtabed 
by  means  of  any  such  false  oath  as  aforesaid,  with  intention  to  d^ 
fraud  any  person  or  persons,  body  or  bodies  politic  or  corporal 
whatsoever,  then  every  such  person  or  persons  so  offendiog,  isd 
being  thereof  convicted  according  to  due  course  of  law,  shall  be 

Funishmeiit.      deemed  guilty  of  felony,  and  ahm  su£Eer  death  as  a  felon,  wtthaa 

benefit  of  clergy." 

No  longer  By  1  fF.  4>.  c.  66.  $  1.,  this  species  of  personation  and  forgerj  ii 

capital.  no  longer  subject  to  capital  punishment.     See  tit.  iF«SRI* 

See  further  as  to  offences  in  (raud  of  or  by  seamen^  10  G.4.  m£^ 

§  32 1  fV.^.  C.90.  §83-,  and  sequ.,  3  &  4  fF.4.  c.52.  JS— 

4  &  5  fV.^c.52.§  3.;  and  tit.  forftcqf.  See  also  tit.  ftcaK^ 
another  volume. 
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[7  &  8  G.  4s  c.  29.] 

General  search     A  LTHOUGH  it  hath  been  usual  for  justices  to  grant  genefL 
warrants.  '^^  warrants  to  search  all  suspected  places  for  stolen  goods,  ani 

there  is  a  precedent  in  DaUon  requiring  the  constable  to  search 
all  such  suspected  places  as  he  and  the  party  complaining  skaUtiiMi 
convenient ;  yet  such  practice  is  generally  conaenmed  by  the  bed 
authorities. 
Not  good.  Thus  Ld.  Hale^  in  his  Summary  of  Fleas  of  the  Crown,  saj^t 

general  warrant  to  search  all  places  for  felonies  or  stolen  goods, 
IS  not  good.  Hales  Sum,  93« 
Justice  cannot  Mr*  Hatvkins  says,  I  do  not  find  any  good  authority,  that  a  je- 
justiry  a  war-  i\q^  ^hq  justify  sending  a  general  warrant,  to  search  all  suspected 
rant  for  aearch-  |jQ|,ggg  Jq  general  for  Stolen  goods  :  because  such  warrant  i«c* 
Mcted  hooaea.     ^®  ^®  illegal  in  the  very  face  of  it ;  for  it  would  be  extremely  ^ 

to  leave  it  to  the  discretion  of  a  common  officer,  to  arrest  vb; 
persons  and  search  what  houses  he  thinks  fit ;  and  if  a  jostiit 
cannot  legally  grant  a  blank  warrant  for  the  arrest  of  a  single  per- 
son, leaving  it  to  the  party  to  fill  up,  surely  he  cannot  grant  sii^ 
a  general  warrant,  which  might  have  the  effect  of  a  hundred  bijc^ 
warrants.  2  Haw.  c.  13.  §  10.  17- 
&  P.  Again,  Ld.  Hale^  in  his  History  of  the  Fleas  of  the  Gro«% 

MaUng  such      expresseth  himself  thus :  I  do  take  it,  that  a  general  wanaat  u 
warrantaa  ju-     search  in  all  suspected  places  is  not  good,  but  only  to  searda 
acu  gygjj  particular  places,  where  the  party  assigns  before  the  jus«* 

his  suspicion,  and  the  probable  cause  thereof;  for  these  wmvs^ 
are  judicial  acts,  and  must  be  granted  upon  ezaminatioo  of  t^ 
fact.     2  Hale,  150. 
Such  ^>n*^        And  therefore  I  take  those  general  warrants  dormant,  vW» 
b^fotiiU*^*   ^^  ™*"^  ^"^*  "^^^  *^®^®'®  *"7  ^^*®°y  committed,  are  not  ja^ 
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fiable,  far  it  makes  the  party  to  be  in  effect  the  judge :  and 
lerefore  searches  made  by  pretence  of  such  general  warrants  give 
0  more  power  to  the  officer  or  party,  than  what  they  may  do  by 
IV  without  them.     2  Hale^  150. 

Likewise,  upon  a  bare  surmise^  a  justice  cannot  make  a  warrant  Hoaie  not  to 
» break  any  man's  house,  to  search  for  a  felon,  or  for  stolen  goods ;  be  broken  open 
T  the  justices,  being  created  by  act  of  parliament,  have  no  such  ^?^  •'•'•  ■"'• 
ithoritj  granted  to  them  by  any  act  of  parliament ;  and  it  would  """^ 
)  full  of  inconvenience  that  it  should  be  -n  the  power  of  any 
stice  of  the  peace,  being  a  judge  of  record,  upon  a  bare  sug- 
;stioD,  to  break  the  house  of  any  person,  of  what  state,  quality, 
'  degree  soever,  either  in  the  day  or  night,  upon  such  surmises. 
Inst  \T1. 

But  in  case  of  a  complaint,  and  oath  made  of  goods  stolen,  and  JUur  in  case 
at  the  party  suspects  that  goods  are  in  such  house,  and  shews  of  complaint  on 
t  cause  of  his  suspicion,  the  justice  of  peace  majr  grant  a  war-  ^*J^  ■^**.  """^ 
nt  to  search  in  those  suspected  places  mentioned  in  his  warrant,  ^^t^^^^^'"^ 
d  to  attach  the  goods,  and  the  party  in  whose  custody  they  are 
tiod,  and  bring  them  before  him,  or  some  other  justice  of  peace, 
give  an  account  how  he  came  by  them,  and  farther  to  abide 
ch  order  as  the  law  shall  appertain.     Vide  DaU.  c.  169.  p.  403. 
Hale,  113.  160. 

Ld.  Hde  says,  it  is  fit  that  these  warrants  to  search  do  express  Form  of  searcb 
at  search  be  made  in  the  day-time ;  and  though  I  will  not  say  wamnt. 
at  they  are  unlawful  without  such  restriction,  yet  they  are  very 
sonvenient   without   it;   for   many  times,    under   pretence   of 
arches  made  in  the  niffht,  robberies  and  burglaries  have  been 
mmitted ;  and  at  best  it  creates  great  disturbances.  2  Hale,  150. 
But  in  case  not  of  probable  suspicion  only,  but  of  positive  May  be  in  the 
oof  thereof,  it  is  right  to  execute  the  warrant  in  the  night-time,  nigbt,  in  caae 
St  the  offenders  and  goods  also  be  gone  before  morning.     Barl.      P^^^^ 
wrcA  War.  ^ 

Furthermore,  such  warrant  ought  to  be  directed  to  constables.  Warrant  to  be 
other  public  officer,  and  not  to  any  private  person  ;  though  it  ^'^^J^^^***  ^^ 
fit  the  party  complaining  should  be  present  and  assistant,  be-  ^ 
use  he  knows  his  goods.     2  Hale,  150. 

As  to  power  of  constables  to  act  in  any  place  within  the  juris- 
ction  of  the  justices  who  grant  the  warrant,  see  stat.  5  G.  4. 
18.  J  6.  tit.  9rre0t,  §  3. 

%  Stat.  7  &  8  G.4.  c.29t  J  63.,  if  any  credible  witness  shall  7&8G.4.C.29. 
ove  upon  oath  before  a  justice  of  the  peace  a  reasonable  cause  J^'^T^i^^^^^ 
suspect  that  any  person  has  in  his  possession  or  on  his  premises  J^^'^^  ^*Lar- 
^y  property  whatsoever  on  or  with  respect  to  which  any  such  (a)  ^^y  ^ct. 
lence  shall  have  been  committed,  the  justice  may  grant  a  war- 
int  to  search  for  such  property,  as  in  the  case  of  stolen  goods. 
nd  any  person  to  whom  any  property  shall  be  offered  to  be  sold, 
iwned,  or  delivered,  if  he  shall  have  reasonable  cause  to  suspect 
>&t  any  such  offence  has  been  committed  on  or  with  respect  to 
tch  property,  is  hereby  authorised,  and,  if  in  his  power,  is  re- 
hired to  apprehend  and  forthwith  to  carry  before  a  justice  of  the 
sace  the  party  offering  the  same,  together  with  such  property, 
>  be  dealt  with  according  to  law. 

(a)  Any  offence  punishable  upon  indictment  or  summary  conviction  by 
nue  of  that  act.     See  tit.  Lsrccnif,  §  XI. 
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Execution. 

To  enter,  the 
doors  being 
open* 

The  doors  being 
shut. 


Whether  the 
goods  are 
found< 
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warrant. 

Goods  how  to 
be  disposed  of^ 


Party  how  to 
be  disposed  of. 


Taking  other 
articles  than 
those  men« 
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warrant. 


Officer  may 
take  back  his 
search  warrant 
from  apenon 
who  detains  it 
illegallyt  using 
no  more  force 
than  necessary. 
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This  has  much  extended  the  authority  of  the  magistrate  in 
granting  search  warrants. 

So  much  for  granting  a  search  warrant ;  next,  toaching  the 
execution  of  it. 

Whether  the  stolen  goods  are  in  a  suspected  house  or  Dot,  the 
officer  and  his  assistants  in  the  dajtime  may  enter,  the  doon 
being  open,  to  make  search,  and  it  is  justifiable  by  the  wanaot, 
2  Hale,  151. 

If  the  door  be  shut,  and  upon  demand  it  be  refused  to  be  opened 
by  them  within,  if  the  stolen  goods  be  in  the  house,  the  oicer 
may  break  open  the  door.     2  HaUf  151. 

If  the  goods  be  not  in  the  house,  yet  it  seems  the  officer  ij 
excused  that  breaks  open  the  door  to  search,  because  he  searched 
by  warrant,  and  could  not  know  whether  the  goods  were  tbers 
till  search  made :  but  it  seems  that  the  party  that  made  the  »Qg- 
gestion  is  punishable  in  such  case ;  for,  as  to  him,  the  breaking  of 
the  door  is  t»  eventu  lawful  or  unlawful ;  to  wit,  lawful  if  the  cooi* 
are  there;  unlawful,  if  not  there.  2  Hale^  151.;  ace.  11  &7r. 
S21.  fol.  edit. 

On  the  return  of  the  warrant  executed,  the  justice  hath  these 
things  to  do. 

As  touching  the  goods  brought  before  him,  if  it  appean  tber 
were  not  stolen,  they  are  to  be  restored  to  the  possessor  ;i/'-t 
appear  they  were  stolen,  they  are  not  to  be  delivered  to  the  pnv 
prietor,  but  deposited  in  the  hand  of  the  sheriff  or  constable,  t} 
the  end  the  party  robbed  may  proceed,  by  indicting  and  coDrict- 
ing  the  offender,  to  have  restitution.     2  HaUf  151. 

As  touching  the  parttf  that  had  the  custody  of  the  goods ;  if  tkj 
were  not  stolen,  then  he  is  to  be  discharged ;  if  stolen,  bat  not  ^ 
him,  but  by  another  that  sold  or  delivered  them  to  him,  if  it  app<i; 
that  he  was  ignorant  that  they  were  stolen,  he  may  be  diidMrgc<^ 
as  an  offender,  and  bound  over  to  give  evidence  as  a  witness  a^^ 
him  that  sold  them ;  if  it  appear  he  was  knowing  they  were  stoats. 
he  must  be  committed  or  bound  over  to  answer  the  fekffj. 
2  Hale,  152. 

In  an  action  of  trespass  it  appeared  that  a  constable  and  oto 
(defendants)  had  gone  with  a  search  warrant,  granted  by  a  mp^" 
trate,  directing  them  to  search  the  plaintiff's  house  for  a  ctx^ 
quantity  of  cotton  copps  or  thread,  which  had  been  stolen  fron  oat 
of  defendants,  and  which  were  found  and  carried  away  is  tbar 
packing  cases,  but  they  also  brought  away  certain  other  artiaes 
which  were  not  specified  in  the  warrant ;  and  per  Abbott  CJ« 
as  these  latter  were  neither  mentioned  in  the  warrant,  nor  Ubj 
to  furnish  evidence  with  respect  to  the  articles  stolen  which  vere 
mentioned,  the  taking  of  them  could  not  be  justified*  Cn:^ 
V.  Cundey  and  others,  SB.Sf  C.  232. 

Where  an  excise  officer  had  gone  with  a  warrant  to  search  tv 
house  of  defendant  a  publican,  for  an  illegal  still ;  and  defo^^ 
having  asked  to  see  the  warrant,  refused  to  return  it ;  on  vhi^ 
scuffle  ensued ;  it  was  ruled  by  Lord  Tenterden  C.  J.,  that  de^^ 
ant  having  no  right  to  keep  the  warrant,  the  officers  had  a  rip 
to  take  it  from  him,  and  even  to  coerce  his  person  to  get  it,  p^^ 
vided  they  used  no  more  violence  than  was  necessarr.  ^  ^' 
Mihon,  Tr.  T.  1827,  3  Car.  ^  P.  31. 
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Form  of  a  Search  Warrant. 
County  of  1  To  the  constable  of 


3 


W^HEREAS  it  appears  to  me  J.  P.  esquire^  one  of  the  justices  of 
our  lord  the  king,  assigned  to  keep  the  peace  in  the  said  county  f 
y  the  information  on  oath  of  A.  I.  of  in  the  county  afore^ 

7id,  yeoman,  that  the  Jbllotving  goods,  to  toit,  have, 

)ithin  —  days  last  past,  by  some  person  or  persons  unknoton, 
een/eloniously  taken,  stolen,  ana  carried  away,  out  of  the  house  of 
\e  said  A.  I.  at  ■  aforesaid,  in  the  county  aforesaid  :  and 

\(U  the  said  A.  L  hath  provable  cause  to  suspect,  and  doth  suspect, 
mi  the  said  goods,  or  part  thereof,  are  concealed  in  the  dtoeuing* 
ottse  of  A.  O.  of  ,  in  the  said  county,  yeoman  ;   These  are 

krefore,  in  the  name  of  our  said  lord  the  king,  to  authorise  and  re- 
uire  you,  xoith  necessary  and  proper  assistants,  to  enter  in  the  day^m 
me  into  the  said  dtvetiing-house  of  the  said  A.  O.  at  ■ 

foresaid,  in  the  county  aforesaid,  and  there  diligently  to  search  for 
\e  taid  goods  ;  and  if  the  same,  or  any  part  thereqf,  shall  be  found 
pon  suck  search,  that  you  bring  the  goods  so  found,  and  also  the 
idy  of  the  said  A.  O.  before  me,  or  some  other  of  the  justices  of 
ur  said  lord  the  king,  assigned  to  keep  the  peace  in  the  county  afore* 
lid,  to  be  disposed  of  and  dealt  loithal  according  to  lavo*  Given 
nder  my  hand  ana  seal  at  ■  in  the  said  county,  the 

■  day  of  ',  in  the  ■  year  of  the  reign 

f  •^^^^■"•^■^^ 

For  Form  of  Information  to  obtain  a  Search  Warrant  for  stolen 
roods,  see  ant^,  tit.  HaixeiiH,  p.  492. 

&(iritioti0  g9miti00*    See  Iflior,  Iflottt,  &c.  ante. 
&tU^tKftntt.    See  tit  ^omtntir^ 
delf^murtetf    See  tit.  ^omitUtt^ 


[^OW  far  the  master  is  allowed  to  beat  his  servant :  and  how  far 
the  master  may  beat  another  person  in  defence  of  his  servant, 

f  the  servant  in  defence  of  his  master,  see  tit.  900aiilty  §  UI. 
Of  servants  firing  houses,  see  tit.  iSumiitSt  §  IL 
Of  servants  stealing  their  masters'  property,  see  tit.  Hsittnt^ 

By  7  &  8  G.  4.  c.  29.  $  46.,  if  any  clerk  or  servant  shall  steal  any  7&8  G.4.C.29. 
■battel,  money,  or  valuable  security  belonging  to  or  in  the  posses-  PunJ*h«»fnt  o^ 
jon  or  power  of  his  master,  every  such  offender,  being  convicted  [^|*°!?  2«' 
Qereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans-  maitei^  pro- 
ported  beyond  the  seas,  for  any  term  not  exceeding  fourteen  perty. 
'^arg,  nor  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
'ot  exceeding  three  years,  and,  if  a  male,  to  be  once,  twice,  or 
nrice  publicly  or  privately  whipped  (if  the  court  shall  so  think 
It)  in  addition  to  such  imprisonment. 

Of  embezzlements  by  servants,  &c.,  see  tit.  HarcmCt  p*426* 


800  [Criminal 

^tiimom  of  tl)e  t^eaee* 

I.  Of  the  Time  and  Place  of  holding  Sessions. 

rS6  E.  S- c.  12.— 12  R.  2,  c.  10.  —  2  H.  5.  Bt  1.  c.  4.- 
14 H. 6.  C.4-  — 1&2G.4.C63.  — iW.^-c-Ta- 
i&SW.i.  C.47.] 

11.  Of  the  Mode  of  appointing  Sessions,-  and  who  mi 
attend, 
III.  Of  the  Manner  of  proceeding  at  Sessions. 
[22  G.  2.  c.  46 59  G.  3.  c.  28.] 

Jurisdiction  over  Qffences.  —  Fdomeu 
[18  £.  3.  St.  2.  c.  2.  —  34  £.  3.  c.  1.] 

Traverses. 
Hearing  Appeals. 
[5  G.  2.  c.  19.] 

IV.  Of  the  Patoers  and  Duties  qfthe  Sessions  general^* 
Of  their  Judgments. 
Of  their  stating  a  Special  Case. 
Of  Costs. 
[8&9W.3.  C.30-] 

V.   Of  Adjournment  J  Fees,  and  Estreats. 
[12  R. 2.  clO.  — 14R.2.  c.  IL] 

VL  Of  Zjocal  Jurisdictions. 

[15G.2.  C.24.— 88G,8.  c. 52.  —  51  G- 3.  c lOa- 
60G.3.&  1G.4.  C.14.  — 4&5W.4.  c.270 

VII.  Qfthe  Central  Criminal  Court. 
[4  &  5  W.  4.  c.  36.] 

Sesnons,  what.   TTHE  session  of  the  peace  is  a  court  of  record,  holden  bcftw  tf» 

or  more  justices,  whereof  one  is  of  the  quorum^  far  execatt* 

of  the  authority  given  them  by  the  commission  of  the  p«* 

and  certain  statutes  and  acts  of  parliament.    Dak.  c  185.  p>«^ 

Cro.Cir.C.  IS.  .    ^ 

It  is  a  meeting  of  justices  for  the  execution  of  their  g««» 

authority.    Lamb.  379.  .«p*l-c 

Two  jiMtices  The  sessions  cannot  be  held  without  the  presence  of  two  joiticft 

muftt  be  pre-       1  Bloc*  Com.  354.  (n.)  k— m 

sent.  If  there  are  not  justices  enough  to  held  a  sessions,  that*'* 

So,  for  an  ad.     not  enough  to  adjourn  it  legally,  and  erery  act  done  "ft^*^  * 
joumment.         adjournment  is  void    R.  v.  JVestrington,  2  Bott^lM.,  2iw./'-> 

437.  3d  edit.  . 

The  king  may  The  king  may  grant  commissions  of  the  peace  not  only  »  » 
grant  a  com.  whole  county,  but  for  any  particular  district  within  it,  wn«f 
f^T^  ^^1^  of  the  jurisdiction  of  the  justices  of  the  county  at  large ;  bj  «* 
SJSJ?        '     latter  can  only  be  effected  by  a  non-intromittant  clanae,  pn**?^ 

the  county  justices  from  interfering  in  that  district.  i2.T« 

esq.  and  anothcTf  4  T.  R.  456. 
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I-  S>{  tht  %imt  atiD  iBlace  of  gol&tng  tftt  &t»tHong, 

Stat.  36  Ed.  3.  c,  12.  directs^  that  the  justices  shall  hold  their  S6  Ed.  s.  c.  is. 
essions  four  times  in  a  year,  viz.  one  session  within  the  Ulas  of  Four  Mttiont 
he  EpipAanjf;  the  second,  within  the  second  week  o^  Midlentf  the  ^  *•"•  y***"* 
hird.  betwixt  the  feasts  o£  Pentecost  and  of  St.  John  Baptist ;  the 
burth,  within  eight  days  of  St,  Michael. 

But  bj  Stat.  12  72.  2.  c.  10.,  the  justices  shall  keep  their  sessions   19  r.  s.  c.  10. 
n  every  quarter  of  the  year  at  least ;  and  by  three  days,  if  need  At  what  time 
•e;  on  pain  of  being  punished  according  to  the  discretion  of  the  tbeMtdoni 
ing's  council,  at  the  suit  of  every  man  that  will  complain.  •'"^^  **  ^*P** 

And  by  Stat.  2  H.  5.  st.  1.  c.4.  §2.,  the  justices  shall  make  SH.  5.  tti. 
leir  sessions  four  times  by  the  year ;  that  is  to  say,  in  the  first  c*  4* 
eek  afler  the  feast  of  St.  Michael^  (now,  by  stat.  54'  G.  3.  c,  84.,  54  G.  8.  c.  84. 
tered  and  directed  to  be  in  the  first  week  after  the  1 1  th  of  October^   '"  ^^^  weeks 
ccept  in  London  and  Middlesex,)  in  the  first  week  after  the  «<> beholden. 
piphanuf  in  the  first  week  after  the  clause  of  Easter^  and  in  the 
%x  week  after  the  translation  of  St..  Thomas  the  martyr ;  and  more 
ten,  if  need  be.    And  that  the  same  justices  hold  their  sessions 
roughout  the  realm  of  England^  in  the  same  weeks  every  year 
Dm  henceforth. 

But  bj  Stat.  14  H.  6.  c.  4.,  in  Middlesex^  the  justices  shall  keep  14  H.  6.  c.  4. 
eir  sessions  twice  in  the  year  at  least,  and  more  often  (if  need  In  Middlesex 
)  for  any  riot  or  forcible  entry. 

And  because  of  the  multiplicity  of  business  arising  in  this  Eight  sesuont 
unty  more  than  in  any  other,  it  is  customary  to  hold  eight  in  the  year, 
ssions  every  year,  viz.  four  general  quarter,  and  four  general 
ssions  ;  and  the  justices  have  therein  a  commission  of  Oyer  and 
irminer ;  which  sessions  they  hold  as  often  as  they  hold  the 
ssions  of  the  peace.  And  Westminster  has  a  distinct  commission 
the  peace. 

The  strict  regular  exposition  of  stat.  2  H*5*  st.  1.  c.  4.  is,  that 
the  feast-day  fall  upon  a  Sunday,  the  sessions  shall  be  held  in 
e  week  following,  and  not  the  same  week.    2  Hale,  49. 
The  time  for  holding  the  Michaelmas  quarter  sessions  has  been   Michaelnits 
:ered  by  54  G>  3.  c.  84.,  which,  after  reciting,  '<  Whereas  the  time  lessions,  wbea 
>w  appointed  for  holding  the  quarter  sessions  for  the  Michaelmas  ^  ^  btlden. 
larter  might  be  altered,  so  as  to  render  the  attendance  at  the 
me  more  generally  convenient  than  it  is  at  present,"  enacts, 
that  from  and  after  the  passing  of  this  act,  the  quarter  sessions 
r  the  Michaelmas  quarter  shall  in  every  year  be  holden,  for  every 
)unty,  riding,  division,  city,  borough,  and  place  within  England 
\d  Wales  and  for  Bertoick-upon- Tweed,  in  the  first  week  after  the 
:  th  day  of  October,  instead  of  at  the  time  now  appointed  for  hold- 
g  the  same ;  and  that  all  acts,  matters,  and  things  done,  per- 
rmed,  and  transacted  at  the  time  appointed  by  this  act  for  holding 
e  said  Michaelmas  quarter  sessions,  shall  be  as  valid  and  binding 
all  intents  and  purposes  as  if  the  same  had  been  done,  per- 
rmed,  and  transacted  at  the  time  heretofore  appointed  for  the 
>lding  of  such  sessiops,  notwithstanding  any  former  act  or  acts  to 


e  contrary." 


§  2.  "  That  nothing  in  this  act  shall  extend,  or  be  construed  to 
ctend  so  as  to  alter  or  vary  the  time  at  which  the  sessions  for 
ondon  or  Middlesex  are  now  h  olden." 
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An  original  in> 
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beid  under 
Sli.5. 


1  W.  4.  c  70. 
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holding  the 
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S>eSeiora  Of  tbt  l§>tact.    [Crimmal 

It  has  been  decided*  that  the  above  provisionsof  54  6.3.  c.S^., 
in  regard  to  the  time  of  holding  the  Michaelmas  qaarier  sessioto, 
are  directory  only,  and  that  those  sessions  may  be  legally  holder 
at  another  time.  R.  v.  Justices  of  the  Borough  of  LdceUer^ 
7B.Sfa6. 

The  right  of  holding  an  original  intermediate  general  ses^ou 
by  magistrates,  under  the  authority  of  2  if.  5.  st.  1.  c.  4.,  and  cot 
merely  an  adjournment  of  a  quarter  sessions,  was  fully  recognised 
by  Patteson  J.,  on  a  question  respecting  the  validity  of  an  iodct- 
ment  for  murder  found  at  such  intermediate  sessions,  being  i 
sessions  held  in  addition  to  the  eight  which  are  usually  holdeD  k 
Middlesex.  R*  v.  MuUaney  and  another,  O.  B.  Sept,  &u.  1SS5, 
6C.SfP.9S. 

These  enactments  still  remain  unrepealed,  but  the  times  of  bo!^ 
ing  the  general  quarter  sessions  are  now  pointed  out  by  the  receis 
act  of  1  AT.  4.  c.  70.  §  35.,  which,  after  reciting,  "  Whereas  *Je 
general  quarter  sessions  of  the  peace  are  now  directed  to  be  be!i 
in  each  year  in  the  first  week  after  the  11  th  day  of  October^  in  t^be 
first  week  after  the  Epiphanj^f  in  the  first  week  after  the  cliox  d 
Easier,  and  in  the  first  week  after  the  translation  of  St,  Tlfsait 
the  Martyr ;  and  whereas  it  will  be  expedient  that  the  tim^  o; 
holding  the  general  quarter  sessions  of  the  peace  should  be  alierd 
in  part:^  enacts,  '<  that  in  the  year  of  our  Lord  1 831,  andfibr- 
wards,  the  justices  of  the  peace  in  every  county,  riding,  or  dirr 
sion,  for  which  quarter  sessions  of  the  peace  by  law  ought  tohdd 
shall  hold  their  general  quarter  sessions  of  the  peace  in  the  i^ 
week  after  the  11th  day  of  October,  in  the  first  week  after  t^ 
28th  day  of  December,  in  the  first  week  after  the  31st  daj  / 
March,  and  in  the  first  week  after  the  24th  day  of  June;  ft>'^ 
that  all  acts,  matters,  and  things  done,  performed,  and  transacui 
at  the  times  appointed  by  this  act  for  the  holding  of  the  gar^ 
quarter  sessions  of  the  peace  shall  be  as  valid  and  binding,  - 
all  intents  and  purposes,  as  if  the  same  had  been  done,  perforsf<^ 
and  transacted  at  general  quarter  sessions  of  the  peace  holdeoiiu 
times  by  law  limited  for  tne  holding  thereof  before  the  passtsg  >" 
this  act.** 

By  4  &  5  W,4e,  c,  47-9  it  is  declared  and  enacted,  *^  That  io  e^r 
county,  riding,  or  division  for  which  general  quarter  sessions  etp 
to  be  held,  it  shall  be  lawful  for  the  justices  assembled  io  ti^' 
general  quarter  sessions  in  the  week  next  after  the  2Sth  lis}  - 
December  in  every  year  to  name  (if  they  shall  see  occasioo  sa . 
do)  two  justices  of  the  peace,  who  shall  be  empowered,  a«  k^ 
as  may  be  after  the  time  for  holding  the  spring  assizes  sfaal  > 
appointed,  to  fix  the  day  for  holding  the  next  general  q^ur-^ 
sessions  of  the  peace  for  such  county,  riding,  or  divisicm^  f^  ^ 
such  time  shall  not  be  earlier  than  the  7th  day  of  Merdi  -J 
later  than  the  22d  day  of  April,  and  to  give  notice  of  the  -:'; 
so  fixed  by  advertisement  in  such  newspapers  as  shall  be  ^kcj^ 
by  the  justices  so  assembled  ;  and  in  every  such  case  the  g^ 
quarter  sessions  held  on  the  day  so  fixed  and  notified  shall  be  ^* 
and  it  shall  not  be  necessary  to  hold  any  sessions  of  rbe  pt«-^ 
for  such  county,  riding,  or  division  in  the  week  next  after  ' 
3l8t  day  of  March,  any  thing  in  the  said  recited  act  to  the  cce^*'^ 
notwithstanding:  Provided  always,  that  in  every  county,  n-i- 
and  division  where  no  other  day  shall  be  fixed  in  the        ' 


iaw.  J        g^e06ion0  of  tbt  j^eace.  80S 

;reii]4>efore  mentioned,   the  justices  of  the  peace  shall  hold  4&5W.4.  cAT. 
eir  general  quarter  sessions  of  the  peace  in  the  week  next 
^er  the  Slst  day  of  Marck^  as  bj  the  said  recited  act  they  are 
qaired.** 

it  is  Tery  plain,  that  the  quarter  sessions  are  variously  holden  Are  Tarioiuly 
several  counties,  some  at  one  day  and  some  at  another ;  yet  it  beld  in  dif- 
th  been  ruled,  that  these  are  each  of  them  good  Quarter  sessions  *•""•  countiw. 
thin  the  several  acts  that  relate  to  quarter  sessions ;  for  these 
ts,  especially  the  S  H.  5.,  are  only  directory,  and  in  the  affirm-  Stat,  s  H.  5. 
ive ;  and,  thereforci  though  the  sessions  are  held  on  another  day,  directory  only. 
cording  to  the  general  direetion  of  the  12/2.2.,  yet  they  are 
arter  sessions.    2  Hale^  50. 

It  sometimes  happeneth  that,  on  the  day  appointed  for  holding   When  a  luffi- 

i  sessions,  a  sufficient  number  of  justices  ao  not  appear.     And  ««pt  number 

question  arises.  What  is  to  be  done  in  such  a  case  ?    It  seemeth  *^^i"*^^  ^^ 

be  generally  understood  that  the  sessions  for  that  quarter  of  ^^1!^^^ 

^•»  lit  -ni  *•  tne  ume  ap- 

i  year  is  irrecoverably  lost.      But  the  matter  seemeth  not  pointed, 
ogetfaer  so  desperate :  for  there  are  obvious  remedies ;  by  the 
It  of  which  it  may  be  possible  to  recover  the  sessions  in  the 
ry  identical  week  next  after  any  of  the  respective  holidays 
ore  mentioned ;  bv  the  latter,  at  all  events,  a  sessions  may  be 
Id.      As  to  the  /ormer  case,  there  cannot  be  time,  indeed, 
^bin  that  week,  to  summon  a  sessions,  de  novo  :  but  neither  is 
It   abaolutely  necessary :   a  session  may  be  holden   without  a 
»viou8  summons ;  and  the  justices  there  may  adjourn  to  another 
Y^  and  issue  their  precept  to  the  sheriff  against  the  day  of 
foumnient.    To  which  purpose,  Mr.  Lombard  (380.)  saith  thus: 
"  Albeit  that  the  sessions  be  commonly,  and  most  orderly,  sum- 
med by  a  precept  in  writing ;  yet  it  is  not  altogether  of  neces- 
f  (for  the  making  of  a  lawful  sessions)  to  have   it  so :  for  if  A  senion  may 
npctent  justices  of  the  peace  do  get  men  to  serve,  and  there-  ^  ^®"  ^^'^ 
on  do  hold  a  sessions,  without  any  precept  before  directed,  M  ^^^^  *  P'*" 
»entments  made  before  them  by  twelve  lawful  men  shall  be  of  ^'^ ' 
ce  in  law ;  but  no  man  shall  lose  any  thing  for  his  default  of 
pearance  there,  because  no  man  had  notice  of  their  sitting.*' 
lus  far  as  to  saving  the  original  sessions  week ;  for  how  many 
journments  soever  sliall  be  holden  afterwards  in  that  quarter  of 
i  year,  all  shall  refer  to  the  first  commencement  of  the  sessions ; 
i  thereby  some  processes  or  recognizances  may  be  saved,  which 
ly  possibly  run  for  appearance  at  the  sessions  to  be  holden  in  the 
ek  next  afler  any  of  the  holidays  above  mentioned. 

But  the  general  (and  better)  form  of  such  instruments  is  other*   Or  a  iessionon 
»e.     And  certainly,  though  a  session  shall  not  be  holden  within  a  subiequent 
^eek  after  such  a  feast  day,  it  doth  not  follow,  that  therefore  it  pr«<^^ 
mot  be  holden  in  any  of  the  twelve  weeks  after.     Undoubt- 
ly  any  two  justices,  one  whereof  is  of  the  quorum f  by  the 
»rd8  of  the  commission  of  the  peace,  may  issue  their  precept  to 
»  sheriff  to  summon  a  session,  for  the  general  execution  of 
?ir  authority.    And  so  far  is  the  statute  from  saying,  that  if 
e  sessions  be  not  holden  in  the  week  next  after  such  respective 
ists  as  aforesaid,  such  session  shall  be  void,  the  very  same 
itute  directs,  that  the  justices  shall  hold  their  sessions  more 
!^n,  if  need  be;   and  greater  need  cannot  be  than  when  the 
rmer  meeting  of  the  justices  hath  been  frustrated.    2  Hato. 
8.   $4L 

Sv  2 
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Difference  be-  Mr.  Lamhard  seems  to  make  no  distinction  between  general  snd 
tween  genenit  quarter  sessions,  but  to  take  them  as  synonymous  terms.  But  it 
^^^*  .  ^  seems  the  better  opinion,  that  quarter  sessions  are  a  ipecies  only 
ipeaai  Bess      •   ^^  ^^^  general  sessions,  and  that  such  sessions  only  are  properly 

called  general  quarter  sessions^  which  are  holden  in  the  foar 
quarters  of  the  year  in  pursuance  of  the  statute  of  the  2  H.  5.; 
and  that  any  other  sessions,  holden  at  any  other  time  for  the 
general  execution  of  the  justices'  authority^  which  by  the  said 
statute  they  are  authorised  to  hold  oftener  than  at  the  times  therein 
specified,  if  need  be,  may  properly  be  called  general  sessions,  and 
that  those  holden  on  a  special  occasion  for  the  execution  of  sooe 
particular  branch  of  their  authority,  may  properly  he  called  tpauH 
8essionsj(a)    2  //aio.  c,  8.  §  47. 

Queries  and  (a)  The  crowded  state  of  our  gaols,  consequent  on  the  late  alanning  meam 

opinion  as  to  of  crime,  having,  in  the  opinion  of  the  magistrates  of  one  of  our  popalous  ms- 
the  power  of  nufacturing  counties,  rendered  a  more  speedy  trial  of  offenders  at  quarter  sa> 
justices  to  hold  sions  indispensably  necessary ;  and  it  having  been  suggested  ihrni  high  smfaoriiT, 
an  original  go*  that  the  justices  of  the  peace  are  empowered  to  hold  a  general  sessioiis  wWsew 
neral  sessions,  they  think  fit,  at  which  they  may  exercise  all  those  pjvts  of  their  juriadictifli 
or  adjourned  which  are  not  expressly  limited  to  the  quarter  sessions ;  the  foUowiDg  qwrin 
quarter  sessions,  were  submitted  by  the  secretary  of  state  for  the  home  department  to  d*  bv 
for  the  trial  of     officers  4>f  the  crown,  vis.  — 

prisoners.  '*  Whether,  either  by  the  commission  of  the  peace  or  by  statute,  the  jirtb« 

are  empowered  to  hold  a  general  sessions,  or  an  adjournment  of  the  quarter  W' 
sions  for  the  trial  of  prisoners,  at  such  times  and  places  as  they  may  tiuakprapff, 
and  for  that  purpose  to  summon  jurors  and  compel  the  attendance  of  pnnecoton 
and  witnesses ;  and  if  empowered  so  to  do,  whether  it  would  he  adrissfale  to  IhU 
«ttch  sessions  ?  '* 

The  following  answer,  which  the  editor  has  great  pleasure  in  oomniiaictfiBSf 
was  received :  — 

«  The  Stat.  36  EdU  3.  c  12.  directs,  that  in  the  commission  there  sfasll  be  i 
clause,  that  the  justices  hold  their  sessions  four  times  a  year,  naming  the  periodi. 
The  form  of  this  commission  is  not  now  followed,  for  there  is  no  dircctioa  cos* 
tauned  in  the  present  commission  as  to  the  periods  of  the  year  at  which  the  sesM 
are  to  be  holden.  This  variation  from  the  form  so  directed,  has  probsbly  ariM 
from  the  time  at  which  sessions  are  to  be  holden  having  been  prescribed  by  ed  of 
parliament ;  namely,  by  the  stats.  12  £.  2.  c.  10.  and  2  H<^  5.  st.  1.  e.  4»  Itat 
statutes  are  directory  as  to  holding  sessions  once  in  every  quarter  of  the  jWt 
and  thence  called  the  quarter  sessions ;  but  do  not  restrict  the  justices  to  tlie 
holding  of  four  sessions  only  in  the  year,  because  the  wonb  are,  *  or  oAtncr  i 
need  be.' 

«  The  words  of  these  statutes^  therefore,  and  the  terms  of  the  conmiirioa  d 
the  peace,  authorise  the  justices  to  hold  a  general  sessions  of  the  peace  at  otitf 
and  different  times  than  at  the  four  periods  of  the  year  which  are  prescribed  bf 
statute  for  holding  the  general  quarter  sessions.  Ld.  HaUt  in  his  B-PC' 
vol.  ii«  c.  7.,  recognises  the  general  sessions  as  well  as  the  ^tuarter  sssbods.  He 
says,  the  public  sessions  are  of  two  kinds ;  vis.  the  general  quarter  seisioDi,  isd 
general  sessions  that  are  not  quarter  sessions. 

«  The  same  doctrine  is  laid  down  by  Mr.  Serjeant  Hawkins,  andbj  Zmstoi 
b.  4.  c.  2. 

**  There  are,  however,  dicta  in  several  settlement  cases,  in  which  the  court  a- 
press  an  opinion  that  the  words  *  qftener  if  need  be,*  in  the  statutes  of  S  H.  5.  i>» 
12  /?.  2.  only  authorise  adjournments  of  quarter  sessions,  and  not  the  boUiog  of 
other  original  general  sessions.  On  considering  the  cases  in  which  lodi  actt 
occur,  it  does  not  appear  to  us  that  they  militate  against  the  power  of  boUisS 
original  general  sessions  as  distinct  from  quarter  sessions ;  for  in  those  cases  tbe 
question  was,  whether  an  appeal  had  been  lodged  and  heard  at  the  next  '^'^^^ 
and  as  the  quarter  sessions  at  which  the  appeals  had  been  lodged  bed  been  w* 
/ered  to  expire,  and  the  sessions  at  which  they  were  heard  was  an  original  9» 
sions,  and  not  holden  by  adjournment,  and  no  adjournment  of  the  >PP^^ 
been  noade,  the  court  were  of  opinion  the  sessions  had  no  jurisdictioB  to  dccioa 


aw.]        ^emoni  of  tbt  Peace*  805 

Fhere  is  no  determination  by  any  statute  of  any  particular  Place  wbert 

ice  for  the  sessions  to  be  kept,  so  it  be  within  the  county.    And  *?*,?*■"?""!. 

I  place  within  the  county  be  incorporated,  and  have  justices  "•^  °*  hoUai, 

its  own,  yet  the  same  remains  part  of  the  county,  and  the  jus- 

es  of  the  county  may  notwithstanding  liold  their  sessions  there, 

liough  it  may  be  that  they  shall  not  intermeddle  with  matters 

sing  there,  save  only  such  as  shall  happen  in  their  sessions,  or 

h  relation  thereunto.    DaU.  c.  185*  p«  456« 

3y  28  G.  S.  c.  49.  $  4.,  **  It  shall  and  may  be  lawful  for  any  88  O.  s.  c  49. 

tice  or  justices  of  the  peace,  acting  for  any  county  at  large,  to  }^  ^^^  <:«*^ 

as  such  at  any  place  within  any  city,  town,  or  other  precinct,  J""*"^  ^"' 
ng  a  county  of  itself,  and  situate  within,  surrounded  by,  or  ^1^^%^^^^^^ 
oining^  to  any  such  county  at  large ;  and  all  and  every  such  dty  being  a 

and  acts,  matters  and  things,  done  by  such  justice  or  justices  county  of  itielf. 
the  peace  for  the  said  county  at  large,  within  such  city,  town, 
[>ther  prednct,  shall  be  as  valid  and  effectual  in  the  law  as  if 

same  had  been  done  within  the  said  county  at  large,  to  all 
mts  and  purposes  whatsoever :  Provided  always,  that  nothing 
his  act  contained  shall  extend  or  give  power  to  the  justices  of 

D  the  Appeal,  and  therefore  they  are  not  authorities  to  shew  that  justices  may 
bold  general  sessions  of  the  peace  distioct  from  quarter  sessions.  But  if 
sral  sessions  of  the  peace  were  to  be  assembled,  pending  a  continuation  of  the 
nal  quarter  sessions  of  the  peace  by  adjournment,  we  are  of  opinion  such 
sral  sesaifyiis  would  supersede  and  put  an  end  to  the  general  quarter  sessions, 
no  adjovnimcnt  thereof  could  be  holden  after  the  general  sessions.  But  we 
fclso  of  opinion  that  it  will  not  be  necessary  for  the  justices  to  resort  to  a  gene- 
sessions  of  the  peace,  as  distinct  from  the  quarter  sessions,  to  effect  their  object 
ying  oflenccs  which  may  be  committed  between  the  time  of  holding  thegene- 
[uarter  sessions  and  the  day  to  which  they  are  adjourned.  In  the  county  of 
vy  such  trials  are  frequently  had.  At  the  general  quarter  sessiona  of  the 
»,  a  day  of  adjournment  is  fixed  by  the  justices,  such  a  day  having  generally 
I  agreed  upon  before,  and  notice  is  given  to  all  the  magistrates  by  the  clerk  of 
peace,  as  well  as  advertised  in  the  newspaper.  The  grand  jury  and  the  petit 
,  before  they  are  dismissed  from  their  attendance,  are  informed  that  their 
idance  will  be  required  at  the  day  to  which  the  court  intend  to  adjourn,  and 
are  again  summoned  for  that  purpose  by  the  sheriff,  and  no  inconvenience  is 
from  this  mode  of  proceeding.  As  to  the  commitment  of  prisoners,  they 
committed  till  discharged  by  due  course  of  law  ;  and  under  such  commit- 
tfl  are  brought  by  the  gaoler  to  the  sessions  at  the  day  to  which  they  have  been 
umed  for  the  trial  of  such  offences.  If  the  accused  are  admitted  to  bail,  the 
gnizAnces,  as  well  as  the  recognisances  of  the  persons  bound  over  to  prose- 
!  or  give  evidence,  are  taken,  conditioned  to  appear  at  the  general  quarter 
ions  to  be  holden  by  adjournment  on  such  a  day  ;  and  in  this  county  the  jus- 
i  make  several  adjournments  for  these  purposes.  And  tkiij  we  are  ofofnmtmt 
be  ike  bewt  and  proper  mode  of  proceeding  for  the  jutiicet  of  the  county  ofStaf- 
;  —  ynil  efict  all  tkepurpoees  of  a  general  testUnUf  and  he  free  from  any  doubt 
y  the  power  of  holding  general  tetsions,  and  from  the  inconvenience  of  a  general 
ons  s-ypeneding  or  putting  an  end  to  any  ad^mmment  of  the  quarter  aemont* 

ma^fitrates  at  large  being  informed  of  this  course  of  proceeding,  will  of 
-se  make  their  commitments  and  take  recognizances  so  as  to  answer  the  exi- 
;ies  of  each  case,  according  to  the  time  when  the  offences  are  committed,  and 
he  adjournment  of  the  sessions  for  the  purpose  of  trying  them ;  and  as  to 
summoning  of  witnesses  who  have  not  entered  into  recognizances  to  appear, 
power  is  the  same  to  summon  them  for  the  day  of  the  adjournment  as  it  is  for 
ori^nal  day  of  holding  the  general  quarter  sessions. 

We  are  therefore  of  opinion  it  will  be  advisable  for  the  justices  to  hold  the 
eral  quarter  sessions  by  adjoumnient,  for  the  trial  of  felonies  and  other 
Dcca  triable  at  a  general  quarter  sessions. 

«  S.  SHEPHERD. 

SerjeanU  Inn,  9CA  June,  1819.  "  R.  GIFFORD.' 
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the  peace  for  any  county  at  largCt  not  bdne  Joi^ct  fior  Mch 
city,  town,  or  other  precinct,  or  any  constable  or  other  oftccr 
acting  under  them,  to  act  or  intermeddle  in  any  mattcn  or  thtigt 
arising  within  any  such  city,  town,  or  precinct,  in  any  maoDcr 
whatsoever." 

The  6tat.  1  &  2  G.  4.  c.  63.,  after  reciting  28  G.  3^  and  tbo 
reciting,  that  doubts  have  been  entertained,  whether  jostica  ef 
the  peace  for  counties  at  large  are  thereby  empowered  to  set  for 
such  counties  at  large,  within  any  city,  town,  or  other  prNiNt 
having  exclusive  jurisdiction,  but  not  being  a  county  of  iiKtC 
enacts,  "  That  it  shall  and  may  be  lawful  for  any  justice  or  jntioa 
of  the  peace  acting  for  any  county  at  large,  or  for  any  n^'^ 
division  of  a  county  in  which  there  are  several  and  dinct 
commissions  of  the  peace,  to  act  as  a  justice  or  justices  foriack 
county  at  large,  riding,  or  division,  in  sessions  or  otherviKt  a 
any  place  within  any  city,  town,  or  other  precinct  havisgn* 
elusive  jurisdiction,  but  not  being  a  county  of  itself,  andsitaac 
within,  surrounded  by,  or  adjoining  to  any  such  county  st  hrp. 
riding,  or  division ;  and  that  all  and  every  sucb  act  and  atf^ 
matters,  and  things  which  shall  be  done,  or  which  may  hereloCB 
have  been  done,  by  such  justice  or  justices  of  the  peace  forde 
said  county  at  large,  riding,  or  division,  within  such  city,  tovs,  or 
other  precinct,  shall  be  as  valid  and  effectual  in  the  lawssiftbi 
same  had  been  done  within  the  said  county,  riding,  or  divina^M 
all  intents  and  purposes  whatsoever :  Provided  always,  that  oottuBi 
in  this  act  contained  shall  extend  to  give  power  to  the  jasticos 
the  peace  for  any  county  at  large,  riding,  or  division,  not  be:a| 
justices  for  such  city,  town,  or  other  precinct,  or  any  coostsble' 
other  officer  acting  under  them,  to  act  or  intenneddle  in  ^ 
matters  or  things  arising  within  any  such  city,  town,  or  preoidL 
in  any  manner  whatsoever." 

II.  £>f  ttt  spont  of  appointing  S»t9$ion»y  aiA  ^ 

must  amtib. 

It  seems  that  any  two  such  justices  may  direct  their  precept  xm 
their  teste  to  the  sheriff  for  the  summons  of  the  sessions,  diere^ 
commanding  him  to  return  a  grand  jury  before  them,  or  t^J 
fellow  justices,  at  a  certain  day  and  place,  and  to  give  noticeuu 
stewards,  constables,  and  bailiffs  of  liberties  to  be  present  a«  ^ 
their  duties  at  such  day  and  place,  and  to  proclaim  in  proper  pbcf 
throughout  his  bailiwick  that  such  sessions  will  be  holdea  it  ssf 
day  and  place,  and  to  attend  there  himself  to  do  his  duty,  f  Bs^ 
e.  8.  §  42. 

Such  precept  shall  bear  teste  or  be  dated  fifteen  days  betV? 
the  return,  and  ought  forthwith  to  be  delivered  to  the  thert  ^ 
the  end  he  may  have  sufficient  time  to  proclaim  the  sew«^  '* 
summon  and  return  the  several  juries,  and  to  warn  all  officen  c- 
others  that  have  business  there,  to  attend.     Nels.  Inirodiut*  i> 

And  it  is  said  that  such  a  precept  by  any  two  justices  csBoa^sc 
superseded  by  any  of  their  fellows,  but  only  by  writ  out  of  ch^ 
eery.     2  Aito.  c,  8.  §  43. 

But  it  is  not  sufficient  that  the  precept  run  under  the  wtoi  ^ 
the  ctistos  rotutorum  alone  ;  for  he  hath  no  more  authority  is  ^ 
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ehalf  than  any  one  of  his  fellow'justices ;  and  the  words  of  the 

jmmissiott  are»  that  the  sheriff  shall  cause  a  jury  to  appear  at  such 

lys  and  places  as  the  said  justices,  or  such  iajo  or  more  of  them 

\  aforesaid,  shall'appoint.    Lamb,  S82* 

Mr.  Lombard  puts  a  case  from  Mr.  Marroto, — that  if  two  or  Tw6phcM 

ore  justices  appoint  the  sessions  to  be  holden  in  one  town,  and  cannot  be  ap- 

>  many  more  appoint  a  sessions  in  another  town  the  same  day,  pointad. 

-and  holds  they  may  be  so  held,  and  that  the  presentments  m  ^^'"^ 

>th  are  good ;  but  that  appearance  at  one  is  a  discharge  of 

rrice  at  the  other.     But  it  may  be  well  questioned  whether 

ey  are  not  both  void ;  for  they  make  two  courts  of  that  which 

ight  to  be  entire  and  but  one ;  for  it  doth  not  appear  that  the 

stices  are  required  or  enabled  to  hold  more  than  one  sessions  at 

time ;  and  so  their  authority  being  equal,  and  seeine^  no  prefer- 

ce  can  be  made  by  the  priority  of  time,  or  nature  of  the  service, 

ey  may  be  taken  to  be  both  void.     However,  the  justices,  by 

lose  forwardness  such  division  happens,  or  on  whom  such  mis- 

rriage  is  chargeable,  are  punishable  for  the  same  by  inform- 

OD  and  fine,  or  being  put  out  of  the  commission^  as  the  cause 

aJJ  require.    Daii.  c.  185.  p.  457. 

Indeed,  it  is  of  infinite  importance  that  the   proceedings   of  Pnxwedingtof 

igistratea  should  not  only  be  substantially  good,  but  also  that  they  junticcs  thould 

>uld  be  decorous.    Wherefore,  where  two  sets  of  magistrates  **  decorous. 

ve  concurrent  jurisdictions,  and  one  appoint  a  meeting  to  grant 

*  licences,  their  jurisdiction  attaches  so  as  to  exclude  the  others 

pointing  a  subsequent  meeting ;  but  they  may  all  meet  together 

the  first  day.     But  if  afler  such  appointment  the  other  set  of 

gistrates  meet  on  a  subsequent  day,  and  grant  other  licences, 

;ir  proceeding  is  illegal,  and  the  subject  of  an  indictment.     J?« 

T»  Sainsbury,  esq.  and  another^  4f  T*  R*  4p51. 

The  persons  who  ought  to  appear  at  these  sessions  are  as  fol-  Pervomwhoare 

^5  •  to  appear  there. 

1)  The  justices  of  the  peace :  these  without  doubt  are  compel*  Josdces. 
e  to  appear  at  the  sessions ;  for  without  their  appearance  the 

sions  cannot  be  holden.     Dalt.  c.  185-  p.  457« 

But  a  justice  ought  not  to  join  in  an  order  at  sessions  wherein  Justicee  being 
nself  is  concerned,  nor  ought  his  name  to  be  in  the  caption,  interwted. 
order  was  quashed  for  that  reason.    2  Salk,  607- 

2)  The  custos  rotulorum^  who  hath  custody  of  the   rolls  of  CuMot  rotulo- 
sions,  ought  (by  the  commission)  to  be  there  by  himself  or  ^'viii. 

his   deputy,  who  is  the  clerk  of  the  peace.     Dalt.  c.  185. 

V5S. 

3)  The  sheriff'  also,  by  virtue  of  the  commission,  by  himself  or  SherilE 
deputy ;  to  receive  the  fines,  or  return  jurors,  to  execute  pro- 

s,  and  what  else  to  his  office  doth  appertain,    /i. 

4-)   All  coroners.     Id.  Coroners. 

.5)  The  constables  of  hundreds  (that  is,  high  constables),  and  all  High  cooita- 
er  officers  to  whom  any  warrant  hath  been  directed,  in  order  to  I>1^* 
ke  return  thereof.     Id. 

6)  All  bailiffs  of  hundreds  and  libertiesy  in  respect  they  are  Baililfi. 
ind  to  give  an  account  of  all  sessions  process.     Id. 

7 )  The  gaoler ;  to  bring  thither  his  prisoners,  and  to  receive  Gaoler. 
:h  as  may  be  committed.    Id. 

8)  The  keeper  of  the  house  of  correction^  to  give  in  a  calendar  Keeper  of  the 
I  account  of  persons  in  his  custody.    Id.  houaeofcor- 

3  F  4.  ^^"^^ 
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Persons  re-  (9)  All  persoDS  returned  by  the  uhmSg  by  Yirtae  of  the  afore- 

turned  by  the  said  precept.  And  the  jurors  not  appearing  according  to  their 
'^^^*^'  summons  are  punishable  by  loss  of  issues,  which  usually  make 

part  of  the  estreats  of  sessions*    Dali.  c  185.  p.  468. 
Or  by  recog-  (10)  All  persons  returned  by  recognizance  to  answer,  or  to  pro- 

niunce.  secute  and  give  evidence.    Id. 

Freedom  of  All  persons  may  freely  attend  at  the  sessions  for  the  advance- 

aceess  to  the  ment  of  public  justice,  and  for  the  service  of  the  king.  And  to 
sessions,  and  (hig  end  they  are  (as  it  were)  invited  thither  by  a  certain  frw- 
Im^u^^^  ^"*™  dom  of  access,  and  by  protection  from  common  arrest ;  a  th  tg 

that  is  incident  to  each  court  of  record,  and  without  which  jostke 

would  be  greatly  hindered.    So  that  if  a  man  come  volnotanlT  t» 

the  sessions,  either  to  prefer  a  bill  of  indictment,  or  to  give  fr 

formation  against  another,  or  to  tender  a  fine  upon  an  iodictaot 

touching  himself;  or  do  come  compelled  to  make  appearance  f* 

saving  his  recognizance,   and   be  arrested  by  the  sheriff  vp 

common  and  original  process  in  his  comine  thither,  or  dose 

his  tarrying  there,  it  seemeth  (Mr.  Lombard  says)  that  (npoi  a- 

ami  nation  of  the  matter  under  his  oath)  he  shall  be  discfavi^ 

thereof  by  the  privilege  of  this  court,  even  as  it  ia  used  k  tt 

higher  courts  at  IVestminster.    Lamb.  402. 

Person  arrested       But  Mr.  Haxokins  puts  it  more  doubtfully,  saying,  it  ii  qoo- 

in  going  or  re-    tinned  whether  the  sessions,  as  also  all  courts  of  record,  ntj  sot 

turning  may  be  discharge  any  person  arrested  during  his  journeying  to  or  froa 

'^    ^^    '         such  courts,  or  necessary  attendance  there,  by  process  from  taf 

other  court.    However,  it  seems  to  be  agreed  that  any  tuck  co^ 

may  discharge  a  person  who  shall  be  so  arrested  in  the  face  ot  !• 

2  Haw.  c.  1.  §  18. 

So,  in  attend-  But  now  no  doubt  can  be  entertained  on  the  subject;  la^ 

ance  on  an  ar-  this  privilege  is  so  incident  to  the  duty  of  attendance  on  jwliai| 
bitration,  proceedings,  that  it  has  been  construed  to  extend  to  the  cm  ^ 

a  party  to  a  cause  attending  an  arbitrator  to  be  examined  iid^ 
an  order  of  nisi  prius  made  a  rule  of  court.   Spence  v.  SiMortf  ktfi- 

3  EaU,  89. 

or  commission-       On  general  principles,  this  privilege  from  arrest,  evdih  ** 
ers  of  bankrupt   randoy  et  redeundo,  applies  to  the  case  of  every  person  is  neces- 
sary attendance  on  a  court  of  justice ;  and  for  this  purpose  (^ 
sitting  of  commissioners  of  bankrupt  or  of  an  arbitrator  ii  i^ 
deemed.    8  T.  R.  534. 

And  it  seemeth  to  have  been  agreed  in  the  argument  opoo  Cit 

Pitt's  case,  2  Str^  987.  (which  was  an  arrest  in  his  retan  6« 

parliament),  that  not  only  in  the  high  court  of  paHiamcst,  ^ 

also  in  the  inferior  courts,  the  parties  to  the  suit,  aad  ako  l^ 

The  ti       oi      witnesses,  are  protected  in  going,  continuing,  and  retumii^.  T^ 

measured  returning  hath  never  been  very  nicely  scanned,  so  as  to  refue 

strictly.  a  man  to  go  the  direct  road.     Neither  is  the  law  so  strict  is  p'^ 

of  time  as  to  require  a  person  to  set  out  immediately  after  i^ 
trial  is  over  ;  ana  for  that  was  cited  the  case  of  Hatch  r.  Bli^-*  , 
T.  13  An.  She  had  a  trial  at  Winchester  assises,  wfaidi  w^  \ 
on  Friday  at  four  in  the  afternoon ;  she  stayed  there  till  after  dicxf 
on  Saturday ;  and  in  the  evening  at  seven  was  arrested  p^ 
home  to  Portsmouth^  which  is  20  miles  :  and  the  court  bcU  ^ 
she  ought  to  be  discharged,  her  protection  not  being  expire^SB 
a  little  deviation  of  loitering  would  not  alter  it. 
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But  vrhere  a  man  is  arrested  by  process  out  of  the  courts  at 
Vtttmituierf  it  doth  not  seem  that  the  justices  of  the  peace  (unless 
be  arrest  is  made  in  the  sessions)  have  power  to  discharge  him  ; 
at,  on  application  to  the  court  from  which  the  process  issued, 
fth  court  probably  may  discharge  him,  and  punish  the  person 
ho  made  the  arrest. 

III.  fanner  of  protee&ing  at  &e{i0ion0. 

The  manner  of  proceeding  at  the  sessions  is  as  follows : — First,  Manner  of  pro- 
e  justices  being  met,  the  cryer  makes  the  following  proclam-  ceeding  in  ms- 
ion,  OyeZf  oyez^  o^ez^  ail  manner  of  persons  toho  have  any  thing  '*^''*' 
do  at  the  general  quarter  sessions  of  the  peace  for  this  county  f 
BO  near,  and  give  your  attendance. 

He  then  calls  upon  the  sheriff  thus  :—  Sheriff' of  this  county,  re- 
II  the  several  precepts  to  you  directed,  and  returnable  here  this 
y*  that  his  majesty  s  justices  may  proceed  thereon ;  which  is 
cordiogly  done. 

The  derk  of  the  peace  then  calls  the  high  constables,  bai- 
%  &c. 

The  grand  jury  are  next  called  and  sworn.  Grand  jury 

The  king's  proclamation  against  vice,  &c«  is  then  read.  iwom. 

There  are  likewise  divers  acts  of  parliament  which  are  directed  Acts  to  be 
be  read  in  the  sessions,  viz,  the5£/.  c.  1.  against  popery, —  read, 
i  Riot  Act,  1  G.  1.  <^  5*  —  the  Black  Act,  9  (r.  1.  r.  22.  —  the 
&  12  W.  3.  e.  15.  about  ale  measures.     The  4  &  5  W.S.c.  24*., 
^  8  IF.  3.  c  32.,  3  &  4  Ann.  c.  18.,  and  3  G.  2.  c.  25.>  concerning 
ors,  are  to  be  read  in   Midsummer  sessions  yearly.     And  he 
^'  2.  c.  24.,  against  bribery  and  corruption  in  the  election  of  S  6. 9.  c.  S4. 
imbers  of  parliament,  is  to  be  read  at  every  Easter  sessions.   But 
3  reading  of  these  acts  is  now  generally  discontinued. 
Proclamation  is  then  made  to  keep  silence  while  the  charge  is  Cfaane  to 
ren  to  the  grand  jury*  grand  jury. 

By  Stat.  25  C.  2.  c.  2.  §  2.,  the  qualification  oaths  for  offices  ^^q^q  ^2 
i£t  be  taken  between  the  hours  of  9  and  12  in  the  forenoon.  QualiBcation 

By  Stat.  22  G.  2.  c.  46.  §  12.,   no  person  shall  act  as  solicitor,  oaths  in  offices, 
•orney,  or  agent,  or  sue  out  any  process  at  any  general  or  quar-  ss  g.  2.  c.  46. 
'  seasionii,  either  with  respect  to  matters  of  a  criminal  or  a  civil   Who  shall  act* 
ture,  unless  he  is  admitted  and  enrolled  according  to  law,  on  in  the  sesdons 
in  of  50/.,  to  him  who  shall  sue  in  12  months,  with  treble  costs  ;  ^  Mlidtor. 
d  if  any  attorney  shall  permit  any  person  to  make  use  of  his 
nie  in  the  said  court,  he  shall  in  like  manner  forfeit  50/. 
k  14.  And  no  clerk  of  the  peace,  under-sheriff,  or  their  deputies, 
all  act  as  solicitor,  attorney,  or  agent,  or  sue  out  any  process 
such  sessions,  on  the  like  pain  of  50/. 

The  business  of  the  sessions  is  then  proceeded  in  according  to 
e  rules  of  the  courts  of  the  respective  counties,  and  the  de- 
atch  of  which  is  now  greatly  facilitated  by  stat.  59  G.  3  c.  28.  59  6.  s.  c  S8. 
To  empower  Magistrates  to  divide  the  Court  of  Quarter  Sessions." 
|)at  act  directs,  **  that   whenever  and  as  often   as  any  court   Courts  of  quar- 
quarter  session  or  general  session  of  the  peace  shall  be  as-  ter  sesdons  or 
nibled  for  the  despatch  of  business  thereunto  belonging,  the  general  sessions 
su'ces  then  present  may  on  the  first  day  of  their  being  so  as-  o^  the  peace 
mbled  take  into  their  consideration  the  state  of  the  business  ^^^^'^^ 
it]y  to  be  brought  before  them  at  such  quarter  session  or  general  justices  to  form 


810  @)e00ion0  of  tbe  IPeace.   [Criminal 

59  6.  s.  c.  98.   session  ;  and  if  it  shall    appear  to  them  that  such  bostneat,  if 

1"^    heard  and  determined  by  the  whole  court,  is  likely  to  occtipj 

a  court  to  ut  more  than  three  days,  including  the  day  of  their  being  so  assembled, 
^^  ""^         it  shall  and  may  be  lawful  for  the  said  justices  to  appoint  two  or 

more  justices,  one  of  whom  shall  be  of  the  quorum^  to  sit  apart 
from  themselves  in  some  place  in  or  near  the  court,  there  to  bear 
and  determine  such  business  as  shall  be  referred  to  them,  whilst 
others  of  the  justices  are  at  the  same  time  proceeding  in  the  de- 
spatch of  the  other  business  of  the  same  court ;  and  that  the  pro- 
ceedings so  had  by  and  before  such  two  or  more  justices  so  aittiDg 
apart  shall  be  as  good  and  effectual  in  the  law  to  all  intents  and 
purposes  as  if  the  same  were  had  before  the  court  assembled  sod 
sitting  as  usual  in  its  ordinary  place  of  sitting,  and  shall  be  enrolled 
and  recorded  accordingly." 
Regulations  §  2.  provides  and  enacts,  <<  That  when  two  or  more  justices 

made  for  the  shall  have  sat  apart  in  manner  before  directed  by  this  act,  and 
apportionment  orders,  rules,  and  regulations  shall  have  been  made  for  the  appor- 
^l^'^^fbe  tionment  of  business,  such  orders,  rules,  and  regulations  shall 
Dewed  at  each  remain  and  continue  in  force  as  long  as  shall  be  thought  expe- 
■ucceeding  sea-  dient,  without  the  necessity  of  renewing  such  orders,  rules,  and 
lion.  regulations  at  each  succeeding  session,  to  the  intent  that  the  same 

may  become  public  and  better  known  to  all  professional  and  other 
persons  engaged  in  or  in  any  manner  interested  in  the  business  of 
such  quarter  session." 
Clerk  of  the  §  S.  enacts,  **  That  the  clerk  of  the  peace  or  his  deputy  (where- 

peace  to  appoint  ever  two  or  more' justices  shall  sit  apart  at  any  quarter  session) 
*  P^"P "  ^  ^''  shall  be  authorised  and  required  to  appoint  a  fit  and  sufficient 
ceedinin  of^  person  to  record  the  proceeding  so  had  before  the  justices  sitting 
such  separate  apart ;  and  such  proceedings  shall  be  delivered  over  to  the  clerk 
court.  of  the  peace,  or  his  deputy,  and  shall  be  equally  deemed  to  be  a 

part  of  the  records  or  such  session,  as  if  the  same  proceedings 
nad  been  recorded  by  the  clerk  of  the  peace  himself;  and  it  shaJi 
be  lawful  for  the  justices  assembled  at  the  quarter  session  to  make 
an  order  upon  the  treasurer  of  the  county  to  pay  to  the  clerk  of  the 
peace  such  sum  or  sums  of  money  as  they  shall  deem  a  fit  and 
reasonable  remuneration  to  the  clerk  of  the  peace  for  such  pur- 
pose as  aforesaid;  and  it  shall  be  lawful  for  such  justices  to 
appoint  an  additional  cryer,  and  to  grant  him  such  remuneration 
for  his  care  and  pains  as  they  shall  deem  reasonable,  which  shaD 
in  like  manner  be  paid  by  the  treasurer  of  the  county." 

The  power  of  the  sessions  to  try  felonies  and  other  offences  if 

derived  originally  from  the  following  statutes,  on  which  the  coo. 

missions  of  the  justices  of  the  peace  are  framed  :•— 

18  Ed.  3.  St  3.       18  Edxv.  3.  St.  2.  c.  2.  —  <<  Item,  that  two  or  three  of  the  best  of 

c*  s.  reputation  in  the  counties  shall  be  assigned  keepers  of  the  peace 

by  the  king's  commission;  and,  at  what  time  need  shall  be> 
the  same,  with  other  wise  and  learned  in  the  law,  shall  be  assigned 
by  the  king's  commission  to  hear  and  determine  felonies  and 
trespasses  done  against  the  peace  in  the  same  counties,  and  to 
inflict  punishment  reasonably,  according  to  law  and  reason,  and 
the  manner  of  the  deed.*' 
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34  Edw.S.  €n  I.  —  *^  First,  thai  in  ererj  county  of  England  shall  Wbo  iImiII  be 
le  ftuigDedi  for, the  keeping  of  the  peace,  one  lord,  and  with  hip  ^^''*^^**  ^^'^IL. 
bree  or  four  of  the  most  worthy  in  the  county,  with  some  learned  J^hotS  thw*^ 
n the  law,  and  they  shall  have  power  to  restrain  the  offenders,  ^iiUhi^er^ 
ioten,  and  ail  other  barrators*  and  to  pursue,  arrest,  take,  and 
bastise  them,  according  to  their  trespass  or  offence;  and  to 
attse  tbem  to  be  imprisoned  and  duly  punished,  according  to  the 
iw  and  customs  of  the  realm,  and  according  to  that  ^ich  to 
bem  shall  seem  best  to  do  by  their  discretions  and  good  advise- 
leot ;  and  also  to  inform  them,  and  to  inquire  of  all  those  that  have 
een  pillors  and  robbers  in  the  parts  beyond  the  sea,  and  be  now 
ome  again,  and  go  wandering,  and  will  not  labour  as  they  were 
out  in  times  past,  and  to  take  and  arrest  all  those  that  they  may 
nd  bj  iDdictroeot,  or  by  suspicion,  and  to  put  them  in  prison ; 
ad  to  take  of  all  them  that  be  not  of  good  fame,  where  they  shall 
e  found,  sufficient  surety  and  mainprise  of  their  good  behaviour 
)ward8  the  king  and  his  people,  and  the  other  duly  to  punish,  to 
le  intent  that  the  people  be  not  by  such  rioters  or  rebels  troubled 
or  endamaged,  nor  the  peace  t>lemished,  nor  merchants  nor 
ther  passing  by  the  highways  of  the  realm  disturbed,  nor  put  in 
le  peril  which  may  happen  of  such  offenders.    And  also  to  hear  Justices  of 
id  determine  at  the  king's  suit  all  manner  of  felonies  and  tres-  p««c«ni*yheer 
isses  done  in  the  same  county  according  to  the  laws  and  customs  f|[]orja^nd°^ 
bresaid ;  and  that  writs  of  o^er  and  determiner  be  granted  ac-  trespasses. 
)rding  to  the  statutes  thereof  made,  and  that  the  justices  which 
■all  be  thereto  assigned  he  named  by  the  court,  and  not  by  the 
trty.  And  the  king  will,  that  all  general  inquiries  before  this  time 
'anted  within  any  seigniorities,  for  the  mischiefs  and  oppressions 
hicb  have  been  done  to  the  people  by  such  inquiries,  shall  cease 
terly  and  be  repealed ;  and  that  fines  which  are  to  be  made 
efore  justices  for  a  trespass  done  by  any  person,  be  reasonable 
id  just,  having  regard  to  the  quantity  of  the  trespass,  and  the 
luses  for  which  they  be  made." 

For  the  form  of  conunission  grounded  on  the  above  statutes,  see 
•  3[u0tice0  of  Peace,  §  IL 

The  court  of  quarter  sessions  has,  by  the  express  terms  of  their  Trial  for  petit 
immission,  jurisdiction  over  ail  felonies,  and  it  appears  now  to  l^neny  and 
J  the  uniform  practice  throughout  England,  to  try  all  simple  ^^^^  offences, 
rcenies  in  this  court,  murders,  burglaries,  and  all  capital  of- 
nces  being  usually  reserved   for  a  more  solemn  investigation 

the  assizes :  but  the  sessions  appear  to  have  jurisdiction  over 
en  capital  offences  of  this  nature ;  though,  in  consequence  of 
e  caution  expressed  in  the  commission,  not  to  proceed  to  judg* 
eot  in  cases  of  difficulty,  they  do  not  ordinarily  proceed  to  try 
em;  but  if  the  sessions  do  proceed  to  judgment  in  cases  of 
Biculty,  their  judgment  is  not  void,  but  is  effectual  till  reversed 
r  real  error  by  a  superior  tribunal.  Lamb*  50.  2  Hale,  46. 
The  general  words  in  the  commission  of  the  peace  comprehend 
I  trespasses :  and  the  word  ^Urespastes"  in  the  commission  (sub- 
ct  to  certain  exceptions)  not  only  includes  direct  breaches  of  the 
.'ace,  but  also  all  such  offences  as  have  a  tendency  thereto ;  and 
I  that  ground  conspiracies  have  been  holden  to  be  cognisable  by 
e  sessions :  not  as  actual  breaches  of  the  peace,  but  as  tending 
ereto. 
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Although  justiceg  of  peace  have  a  clause  in  their  conumtBoii 
ai  audiendum  ei  terminandum  felonies^  &c.,  jet  justices  of  pace 
come  not  under  the  name  of  justices  of  oyer  and  termkm  within 
those  acts  of  parliament  that  mention  justices  of  c^,  for  onder 
this  description  are  specially  designated  the  justices  of  snize,  to 
whom  the  commissions  of  oyer  and  terminer  are  directed  on  the 
circuits.    2  Hale^  23. 

It  is  settled  that  justices  of  the  peace  have  no  jurisdiction  ova 
forgery  or  perjury  at  the  C.  L.    2  Ham,  c.  8.  $  28. 

But  libels  and  such  like,  having  a  direct  and  immediste  ten- 
dency to  cause  breaches  of  the  peace«  have  been  adjudged  ii- 
dictable  before  the  sessions.    Ibid* 

Upon  writ  of  error  it  was  held,  that  the  court  of  quarter  Masacs 
have  no  jurisdiction  to  try  an  indictment  for  usury,  and  nd 
judgment  was  founded  on  Uie  construction  of  the  statute  of  otoy. 
12  Car.  1.  c.  13.    Regina  v.  Smith,  2  Ld.  R.  1144. 

It  was  ruled  on  a  motion  for  arrest  of  judgment  that  the  qustff 
sessions  have  jurisdiction  to  try  the  offence  of  conspiracy;  ud^cr 
Ld.  Mansfieldt  "The  cases  of  perjury,  forgery,  and  usury ctw 
upon  their  own  special  grounds,  and  it  has  been  determined  tkt 
the  justices  have  no  jurisdiction  there.  This  offence  of  cooipincj 
is  a  trespass ;  and  trespasses  are  indictable  at  sessions,  thoofft 
not  committed  vt  et  armis ;  they  tend  to  a  breach  of  the  peve 
as  much  as  cheats  or  libels,  which  are  established  to  be  within  lite 
jurisdiction  of  sessions.  As,  therefore,  there  is  no  authority  to  the 
contrary,  I  think  that  the  justices  have  a  jurisdiction  here."  R-^* 
Rispal,  1  Bla.  R.  369. 

It  was  also  held  that  the  offence  of  soliciting  a  servant  to  iteil 
his  master's  goods  is  a  misdemeanor  which  may  be  indicted  mi 
tried  at  the  sessions :  wad^per  Ld.  Kenyan  C.  J.,  "  I  am  dearijof 
opinion  that  is  indictable  at  the  sessions,  as  falling  in  with  tto 
class  of  offences  which,  being  violations  of  the  law  of  the  had, 
have  a  tendency,  as  it  is  said,  to  a  breach  of  the  peace,  sod  ut 
therefore  cognizable  by  that  jurisdiction :  to  this  genosl  nie 
there  are,  indeed,  two  exceptions,  viz.  forgery  and  perjury:  vbr 
excepted  I  know  not;  but  having  been  expressly  so  adjudged,  I 
will  not  break  through  the  rules  of  law.  R.  v.  HigginSfi  Et4,S. 
See  ace.  2  Haw.  c.  8.  §  38. 

Indictments  found  before  sessions  of  the  peace  may  be  tried  bv 
the  judges  at  the  assizes.    2  Hato.  c.  6.  §  2. 

Two  bills  having  been  found  aeainst  the  prisoner,  one  for  la 
escape,  the  other  for  havine  assisted  in  the  escape  of  sootlKr 
prisoner,  the  court  ordered  him  to  be  committed  to  the  covBtr 
gaol  for  trial  at  the  next  assizes,  and  the  two  indictments  «tft 
transmitted  there  under  a  certificate  from  the  deputy  clerk  of  tie 
peace.  Wood  B.,  doubting  of  the  regularity  of  the  proceedirf* 
discharged  the  prisoner  by  proclamation ;  but,  on  refenis^  ^ 
question  to  the  judges,  they  held  that  he  ought  to  have  been  trie^ 
at  the  assizes  upon  the  indictments  found  at  the  sessions.  JZ<  '* 
lVetherell,C.C.R.38U 

Mr.  Haxvkins  observes,  that  every  person  at  the  tioie  of  bs 
arraignment  ought  to  be  used  with  all  the  humsnity  and  geBd^ 
ness  which  is  consistent  with  the  nature  of  the  thing,  and  soder 
no  other  terror  or  uneasiness  than  what  proceeds  from  a  sessecf 
his  guilt,  and  the  misfortune  of  his  present  circuoastanoei;  tfd 
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herefore  ought  not  to  be  brought  to  the  bar  in  a  contumelious 
oanner,  as  with  his  hands  tied  together,  or  any  other  mark  of 
gnominj  and  reproach ;  nor  even  with  fetters  on  his  feet,  unless 
iiere  be  some  danger  of  a  rescous  or  escape.    2  Hato.  c.  28.  $  1. 

And  the  court  ought  to  exhort  him  to  answer  without  fear,  and 
0  acquaint  him  that  he  shall  have  justice  done  to  him.  2  InsU  SI 6* 

After  the  delivery  of  the  bills  of  indictment  in  court  by  the   Holding  up  the 
;rand  jury,  one  of  the  prisoners  is  put  to  the  bar,  and  the  clerk  hand. 
f  the  peace  says  to  him,  A.  J9.,  hold  up  your  hand. 

It  is  not  necessary  that  he  hold  up  his  hand  at  the  bar,  or 
le  commanded  so  to  do ;  for  this  is  only  a  ceremony,  for  making 
:Down  the  person  of  the  prisoner  to  the  court,  and  if  he  answer 
hat  he  is  the  same  person,  it  is  all  one.    2  Hato.  c.  28.  §  2. 

You  stand  indicted  by  the  name  of  A.'B.^  late  off  Sfc.  Jot  that 
oui  Sfc.  [reciting  the  indictment].  Are  you  guiuy  or  not  guilty 
f  this  felony  9  If  he  say  not  guilty,  he  shall  be  deemed  by  such 
lea  to  have  put  himself  upon  the  country  for  trial,  without  further 
3rm.  7&8  G.4.  e.  28.  §  1.  And  the  clerk  of  the  peace  then 
writes  over  his  name  po.  «e.,  and  so  proceeds  with  the  other  pri- 
oners,  until  he  shall  have  arraigned  a  suflBcient  number,  when  he 
alls  the  jury  thus : —  You  good  men  toho  are  impannelled  to  try  the  Jury  called 
\svLe  joined  between  our  sovereign  lord  the  king  and  the  prisoners  ^^"' 
i  the  bar,  answer  to  your  names. 

When  the  jurors  have  appeared,  the  clerk  of  the  peace  calls 
D  the  bar  all  the  prisoners  who  have  pleaded  not  guilty,  and 
ays  to  them.  These  good  men  voho  shall  be  next  calledf  are  those 
m  are  to  pass  between  our  sovereign  lord  the  king  and  you^ 
pon  your  respective  trials*  If\  thereforcy  you^  or  either  of  you^  Jury  chal- 
^  challenge  them^  or  any  of  themy  you  must  challenge  them  as  Ifoged. 
^ey  come  to  the  book  to  be  stvorny  before  they  are  sxoorn,  and  you 
hall  be  heard. 

The  clerk  of  the  peace  then  calls  the  jury  severally,  and  Juryiwom. 
^e  cryer  swears  them  as  follows : —  You  shall  well  and  truly  try, 
nd  true  deliverance  make  between  our  sovereign  lord  the  king 
fid  the  prisoner  at  the  bar^  whom  you  shall  have  in  charge^  and  a 
'ue  verdict  give  according  to  the  evidence  ;  So  help  you  God. 

The  cryer  then  counts  the  jurors  as  the  clerk  of  the  peace  reads  juty  counted, 
leir  names,  and  asks  them  if  they  are  all  sworn.    All  the  pri* 
3Qer8,  except  one  to  be  tried,  are  then  put  from  the  bar,  and  the 
jerk  of  the  peace  charges  the  jury  as  follows :  —  The  prisoner  at  Jury  chnrged. 
\ebar  stands  indicted  by  the  name  of  A.  B.  (reading  the  indict- 
ment, as  upon  the  arraignment) :  upon  this  indictment  he  has  been 
nraigned^  upon  his  arraignment  has  pleaded  not  guilty^  and  for  his 
ialhas  put  himself  upon  God  and  his  country ,  which  country  you 
["^     Your  charge^  therefore^  is  to  inquire  whether  he  be  guuty  of 
^t felony  whereof  he  stands  indicted^  or  not  guilty^  and  to  hearken 
)  the  evidence* 

It  is  established  as  a  rule  of  clear  law,  that  where  a  jury  is  sworn  Jury  iwom  and 
nd  charged  in  a  capital  case,  they  cannot  be  discharged  till  they  charged  in 
ave  given  a  verdict,  except  in  certain  special  cases.  2  Haw.  P.C.  ^JJ^  i^' 

4-7.  §  1.  and  n.  ib.    See  case  of  the  Kinlochs,  Post.  16.  et  seq.        ^^^  geiTerilny!^" 

In  a  prosecution  for  a  common-law  forgery^  it  was  held  by  all  AtUer  in  misde- 
^e  judges,  that  though  the  jury  be  charged  and  sworn,  yet  a  juror  meanour. 
lay  be  drawn  or  the  jury  dismissed.    Ferrar's  case.  Sir  T.  Ray, 
^'C\UFost.Si. 
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So  in  cise  of  a 
madmAn  put 
on  his  trial. 

So,  in  high 
treason,  for 
prisoner's  bene- 
fit, on  motion 
of  bis  counseli 

So,  where  pri- 
soner is  sud- 
denly seised 
with  illness. 


Witnesses 
sworn. 


Verdict. 


Confession. 
Standing  mute. 


Pleading. 
Auterfiriit 
acquii* 

Hme  for  plead- 
ing in  abata> 
ment,  &c. 


Prisoner's 
counsel. 


Court  to  be  of 
counsel  with 
him. 
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If  a  person  in  a  state  of  lunacy  pleads,  and  puts  himsdf  onbij 
trial,  and  it  appears  to  the  court,  on  the  trial,  that  he  ii  mad,  the 
judge,  in  discretion,  may  discharge  the  jury  of  him.    1  Half,  SS 

In  a  case  of  high  treason,  it  was  held  that  the  coart  might 
discharge  the  jury  upon  motion  of  the  prisoner'i  coonstl, 
and  at  his  own  rcr]uc8t,  and  with  the  consent  of  the  attonej- 
general,  hefore  evidence  given,  in  order  to  let  the  prisoDer  into  i 
defence  which  could  not  otherwise  have  been  received.  Au- 
loch*t  ease.  Post.  16.  ei  teq. 

During  the  trial  of  a  woman  for  stealing  from  a  dwelling  house 
to  the  vflJue  of  40^.,  it  appeared  that  she  was  taken  with  the  pibi 
of  labour,  and  thereupon  the  court  remanded  her  to  prison,  to  be 
taken  care  of,  and  discharged  the  jury  of  her.  Case  of  BUM 
Meadows,  FosL  76. 

The  witnesses,  as  well  for  the  king  as  the  prisoner,  are  tb 
sworn  thus : —  The  evidence  you  shall  give  to  the  court  (adji% 
stoorttf  between  our  sovereign  lord  the  king  and  the  prisoner  ot  t^ 
bar,  shall  be  the  truths  the  whole  irulhy  and  nothing  but  thetrtti; 
So  help  you  God. 

When  the  jury  shall  have  agreed,  the  clerk  of  the  peace  ah 
them,  Are  you  agreed  on  your  verdict  9  Do  you  find  the  pritonff 
guilty  of  this  Jnony  whereof  he  stands  indicted,  or  not  pii^ 
rhe  verdict  having  been  given,  he  records  it,  and  says,  Heenti 
to  your  verdict  as  the  court  recordeth  it:  you  say  A. B.  tf^j 
of  the  Jelony  whereof  he  stands  indicted  ;  this  is  your  verdkt,  ni 
so  ye  say  alii 

If  he  answer  that  he  is  guilty,  then  the  confession  is  rtccM 
and  no  more  done  till  judgment.     Dalt.  c.  185.  p.  459. 

If  he  make  no  answer  at  all,  and  will  not  plead,  the  coart  oiy 
enter  a  plea  of  <*  not  guilty,"  and  proceed  accordingly.  7&6&f' 
c.  28.  §  2.    See  tit.  ;^ute* 

The  plea  of  auterfoits  acquit  cannot  be  pleaded,  anles  tk 
facts  charged  in  the  second  indictment  would  have  sustained  die 
first  indictment.  jR.v.  Vandercom  and  Abbott f  O.B.  1796,  2  £u^ 
P.  C.  519. 

If  the  prisoner  has  any  matter  to  plead,  either  in  abatenn: 
or  bar  of  the  indictment,  as  misnomer,  auterfoits  acquit,  autrff-* 
convict,  a  pardon,  Ac,  he  shall  plead  it  upon  arratgnment,  witbu' 
answering  to  the  felony.     2  Hale,  219. 

On  indictments  of  treason  [a)  or  felony,  the  prisoner  shall  p^ 
have  counsel  allowed  to  him,  unless  a  point  of  law  arise,  proper  :j 
be  debated ;  nor  a  copy  (<?)  of  the  indictment.  2  Haw.  c^-^i^^ 

But  in  offences  under  felony,  a  defendant  may  be  heutibjiij 
counsel.     Wood^s  Inst,  b.  4.  c.  5. 

And  of  late  years  the  judges  never  scruple  to  allow  the  prtsooc^t 
counsel  to  instruct  him  what  questions  to  ask,  or  even  toasif^ 
tions  for  him,  with  respect  to  matters  of  fact.    ^Blac  Om-i^ 

And  at  this  day  it  is  the  practice  never  to  object  to  (heill^* 
ance  of  counsel,  if  the  prisoner  can  procure  them.  If  there  ^ 
none  other,  the  court  is  to  be  of  counsel  with  the  piisooer,  o^ 
ou^ht  to  advise  him  for  his  good,  and  not  take  advantages  too 
strictly  against  him.     Dalt.  c.  185.  p.  460. 


(ff)  But  as  to  high  treason,  caostng  corruption  of  blood,  Kt7W.3.c& 

tit.  ereaaon* 
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upon  the  trial  of  issues  which  do  not  turn  upon  the  question  of  CoUatend 
uiltj  or  not  guilty,  but  upon  collateral  facts,  prisoners  under  a  u*uct. 
apital  charge,  whether  for  treason  or  felony,  always  were  entitled 
D  (he  full  assistance  of  counsel*    Fo$U  232 — 242. 

If  the  jury  cannot  agree  on  their  verdict  at  the  bar,  a  bailiff  Oathofbuliff 
lust  be  sworn  to  keep  the  jury,  thus :  —  You  $haU  stoear  thai  vou  ^  keep  the 
laUkeep  this  jury  toithout  meaty  drink^  Jire^  or  candle;  you  sMall  J"7*^ 
tffer  none  to  speak  to  them,  neither  shaU  you  speak  to  them  your* 
yi  but  only  to  ask  them  tohether  they  are  agreed;    So  help  you 
■od.    Dolt.  c.  185.  p.  460. 

The  jury  coming  back,  the  prisoner  is  brought  to  the  bar ;  the  VerdicL 
lines  of  the  jury  are  called  over,  and  the  verdict  taken  as  before. 
>alt.  c.  185.  p.  460. 

SeDtence  is  then  passed.  Judgnent. 

Id  a  case  at  the  quarter  sessions,  where  it  appeared  that,  after  jurymen  hold- 
le  evidence  was  closed  in  a  trial  for  larceny,  one  of  the  jury  ing  cooTene 
parated  himself  from  the  rest  without  the   permission  of  the  withaitnnger. 
)urt,  and  held  conversation  with  a  person,  who  was  not  on  the 
ry,upon  the  subject  of  the  trial,  and  concerning  the  verdict  that 
u  to  be  given ;  the  court,  after  verdict  of  guilty,  quashed  such  Verdict 
Tdict  for  the  reasons  above  stated,  and  tried  the  prisoners  over  quaehed. 
;aiD  at  a  subsequent  sessions ;  when,  after  a  second  conviction.   Second  trial 
nteoce  waspronounced.     On  writ  of  error  to  K.  B,,  it  was  ob-  »nd  sentence 
cted,  Ut,  That  there  ought  to  have  been  a  new  arraignment  and  ^^  fprm^r 
ea ;  and,  2dly,  That  the  sessions  could  not  grant  a  new  trial.  The  H^'fj^^ 
>uit|  however,  supported  the  judgment,  saying,  that  the  first 
^rdict  was  either  good  or  bad :  if  good,  the  second  trial  may  be 
tnsidered  a  nullity ;  if  the  first  verdict  were  bad»  the  prisoners 
^  already  put  themselves  on  the  country,  and  might  well  be 
ied  at  the  next  sessions ;  and  the  second  trial  could  not  be  con* 
iered  in  the  nature  of  a  new  trial,  the  first  trial  being  a  mis-trial, 
id  therefore  a  nullity.     R.  v.  Fowler  and  Sexton,  ^B.SfA.  27S. 
A  court  of  gaol  delivery  may  prohibit  publication  of  the  pro-  Publication  of 
-edings  pending  a  trial.     R.  v.  Clement,  ^B.SfA.  218.  proceedings 

**  No  lawyer  can  doubt  the  power  of  every  court  to  fine  for  Power  to  fine. 
>Qtempt.''  Per  Abbott  C.  J.,  R.  v.  Davison,  i^B.S^A.  334. 

iS>t  tU  %tial  of  %xal}tt0t0^ 

After  the  felonies  may  be  called  the  persons  bound  by  recog-  iVaverses  tried, 
zance  at  the  last  sessions,  to  prosecute  their  traverses  at  the 
'esent  sessions ;  for  if  a  person  indicted  for  an  assault  or  mis- 
smeanor  do  appear,  and  plead  not  guilty,  and  traverse  the  indict- 
cnt,  he  shall  enter  into  recognizance  to  prosecute  his  traverse  at 
le  next  quarter  sessions.  For  in  BumpsieiTs  case,  Cro.  Car,  448., 
te  whole  court  was  of  opinion,  that  Justices  of  the  peace  may  not 
quire,  try,  and  determine  civil  offences,  in  one  and  the  same 
^y ;  for  the  party  ought  to  have  a  convenient  time  to  provide  for 
le  trial. 

Persons  in  custody  for  a  misdemeanor  are  not  in  general  tried  Mildenicanon 
it'l  after  the  felonies.  >n  cuttody. 

Before  a  defendant  can  be  tried  on  any  traverse,  he  must  pro-  Entry  of  tra- 
xfe  from  the  clerk  of  the  peace  a  record  of  the  proceedings,  and  verte. 
v€n,fa,,  which  he  must  get  returned  by  the  under-sheriff,  and  he 
>ust  ^terwards  enter  his  traveKse  with  the  clerk  of  the  peace. 


816 

Mtadememon 
not  in  custody* 


Defendant 
must  person- 
ally  appear. 


Defendant 
agreeing  with 
prosecutor  in 
I  of  assault. 


Pleading 
guilty  in  trr* 
fling 
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Where  a  defendant  is  not  in  custody,  he  cannot  be  tned  at 
the  same  session  at  which  the  bill  for  an  assault  or  misdemeiDor 
shall  have  been  found,  unless  by  the  consent  of  the  prosecotor,  or 
under  sUt.  60  G.  S.  &  1  G.  4.  c.  4.,  for  which  see  tit.  foftcm, 
post. 

And  on  the  trial  of  a  traverse,  the  defendant  must  appesr  in  the 
court,  at  the  bar,  in  his  proper  person ;  and  then  the  indicuncot 
is  read  to  the  jury :  and  the  prosecutor  and  his  witnesses  arc  ctlled 
to  eive  evidence,  and  are  heard ;  and  if  the  defendant  be  foood 
guilty,  the  court  sets  a  fine  upon  him  adequate  to  the  offence,  er 
other  punishment,  as  the  law  directs. 

In  cases  of  assault,  the  court  frequently  recommends  tbe  d^ 
fendant  to  talk  with  the  prosecutor,  that  is,  to  make  bim  smendi 
for  the  injury  done  him  ;  and  if  the  prosecutor  come  and  ackiwv* 
ledge  a  satisfaction  received,  the  court  will  set  a  small  fine  on  tk 
defendant.     Vide  4  BL  Cam.  363,  364. 

Sometimes  the  prosecutor  and  defendant  agree  before  the  d^ 
fendant  pleads  to  the  indictment ;  and  then  the  defendant  coafi 
iito  court  in  his  proper  person,  and  pleads  guilty  to  the  indictaot; 
and  upon  proving,  by  a  subscribing  witness,  a  general  relesse  a* 
ecuted  by  the  prosecutor,  the  defendant  submits  to  a  small  &ie, 
such  as  the  court  is  pleased  to  impose.    Cro.  Cir.  C.21. 

There  are  frequent  prosecutions  at  the  sessions  for  tn^ 
assaults ;  in  which  case  it  is  advisable  for  a  defendant  not  to  pot 
himself  to  the  expense  of  trying  the  indictment,  but  to  give  notice 
to  the  prosecutor  that  he  intends  to  plead  guilty  to  the  indictmem, 
in  which  case  the  prosecutor  attends  the  court  with  his  witiiesse& 
and  gives  evidence  of  the  nature  of  the  offence ;  and  then  tk 
court  proceeds  to  fine  the  defendant :  but  the  court  will  admit  die 
defendant  to  call  such  witnesses  as  he  desires,  and  will  ezsmiae 
them  by  way  of  mitigation.    Cro.  Cir.  C.  22. 


Notice. 


Notice  need 
not  necessarily 
be  in  writing. 


Which  party  ia 
to  begin. 


Order  of 

moTal. 


jBroceetiiitg  in  gearing  iSppealtf,  ^u 

Upon  the  hearing  of  appeals,  the  first  step  in  all  cases  after  the 
appeal  is  called  on  is,  that  the  appellant  should  prove  his  socicev 
unless  it  be  admitted.    2  Not.  P.  L.  439.  3d  ed. 

The  notice  of  appeal  is  the  only  instrument  which  brin^  ^ 
appeal  before  the  court  of  quarter  sessions ;  and  if  required  u 
be  in  writing,  it  should  be  accurately  drawn.  Where  a  sutute  n- 
ouires  reasonable  notice  to  be  given,  it  does  not  necessarOy  moM 
that  the  notice  should  be  in  writing,  but  only  that  as  to  time  9»i 
number  of  days  it  should  be  reasonable.  Per  AbbaU  C.  J.«  ^  *• 
Justices  of  Surry^  SB.Sf  A.  539.  tit.  9nieal  (Notice)^  in  anotberf*. 

In  appeals  against  orders  of  removal,  the  respondeot  begics 
the  appellant  must  produce  the  pauper,  and  also  tbe  ongiss. 
orders  of  removal.  But  it  is  the  safest  practice  to  subpceos  p^' 
pers  as  witnesses,  where  they  are  to  be  used  as  such. 

If  only  a  copy  of  the  order  is  served,  the  appellants  AetU 
give  notice  to  the  removing  parish  to  produce  the  origiosi  st  ^ 
bearing. 

If  the  pauper  cannot  be  found,  and  the  order  appear  upos  ^ 
face  of  it  to  have  been  made  on  his  examination  upoaoscK^ 
appellant  begins.    2  Nol.  P.  L.  44a  n.  (4.)  3d  ed. 
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Upon  an  appeal  against  an  order  of  filiation,  the  respondents  are  FUiation. 
)  begin  by  supporting  their  order.     R,  v.  Knill^  12  EasU  50, 
If  a  party  appeal  against  a  poor-rate,  on  the  ground  that  he  has  poor-rate. 
ot  rateable  property  in  the  parish,  the  respondents  must  first 
itablish  their  case.     R.  v.  Netoburt^y  M.  S2  G.  3.,  4  T.R.  ^15. 
Hetpoood^  amicus  curiat  said,  that  at  the   Yorkshire  quarter 
t»ions,  when  the  appellant  objected  to  his  being  rated  at  all,  it 
tbe  practice  for  the  respondents  to  begin ;  but  if  he  object  to 
e  quantum  of  the  rate,  then  the  onus  lay  on  him. 
Ld.  Kenyon  C.  J.  said,  that  *'  in  writs  of  error  and  appeals  to 
e  house  of  lords,  where  each  party  is  in  possession  of  all  the 
idence  on  both  sides,  the  party  who  impeaches  the  decision 
low  always  begins ;  but  in  a  case  of  this  kind,  where  it  is  an  ex 
rte  proceeding,  and  where  the  appeal  comes  on  to  be  heard 
ked  and  destitute  of  all  evidence  before  the  court,  those  who 
ve  done  the  act  ought  to  establish  the  propriety  of  it  by  evidence. 
T.R.  476. 

Where  the  appellant  disputed  not  only  the  rateability  of  the   Appeal  against 
operty,  but  also  the  amount  of  his  •charge,  it  was  held  not  ^^"0  >^ted, 
flBcient  for  the  parish  officers  to  shew  that  he  had  some  rateable  Jlount  ****"' 
}pert3',  but   they  must  shew  some   probable  ground  for  the 
lount  at  which  they  charge  the  party  in  the  rate;  and  per  Ld. 
knboroughf] — "  The  mischief  would  be  enormous  if  a  small  occu- 
T  may  be  rated  at  1000/.,  and  left  to  struggle  his  way  out  of 
it  charge  as  he  can.     R.  v.  Topham^  12  East^  546. 

[n  a  subsequent  case,  where  appellant  gave  notice  of  appeal.  Rule  of  ses- 
the  ground  that  he  was  over-rated,  and  the  sessions  dismissed  sions  that  ap- 
I  appeal,  because  the  appellant  refused  to  begin  by  establishing  p«l**nt  should 
objection  to  the  rate,  pursuant  to  the  practice  of  the  sessions,  Jj^^f/^'^  •  * 
I  court  of  K.  B.  refused  to  interfere  by  mandamus  to  reverse  the  general  inter- 
ler  of  proceeding  at  the  quarter  sessions,  it  not  appearing  that  fere. 
J  injustice  was  created  by  it ;  and  it  was  said  that  R.  v.  Topham 
s  decided  upon  the  special  circumstances  of  that  case.     R,  v. 
\iices  of  Suffolk^  6  M.  Sf  S,  57. 

By  Stat.  5  G,2,  c,  19.,  upon  all  appeals  to  be  made  to  the  ses-  5  0. 2.  c.  19. 
ns  against  judgments  or  orders,  the  justices  shall  cause  any  de-  Errors  in  form 
t  of  form  in  such  original  judgment  or  orders,  to  be  rectified  *o  ^  amended. 
1  amended,  and  then  shall  proceed  upon  the  merits. 

Form  is  such  matter  of  course  as  the  clerk  may  supply  and  Form,  what  it 
end,  without  any  information  of  the  party.     The  power  given  it. 
Stat.  5  G.  2.  c.  19.  is  confined  entirely  to  the  amendment  of 
ects  or  mistakes  of  form,  which  appear  upon  the  face  of  the 
er.  2  Nol.  P.L,  451.  3d  ed.   See  R,  v.  Inhab,  of  Great  Bedwin^ 
rr.  S.  C.  163.|  etper  Lord  Kenton  C.  J.,  R.  v.  Chilvers  Coion, 
^.iJ.  178. 

IV.  M  tfft  potDeris  aiib  SDutied  of  t&e  &e00ionis 

qemxallp* 

Vhere  authority  is  given  to  two  justices  to  do  any  act,  the  ses-  The  sessions 
IS  may  do  it  in  all  cases,  except  where  appeal  is  directed  to  the  may  do  what 
$ions.    Per  HoU  C.J. y  I  Ld.Rai^m.  ^26.  twujusUces 

^ut  the  sessions  cannot  suppress  a  licensed  alehouse,  unless  for  ™*^' 
irder.     R.  v.  RandaU^  2  Salk.  470. 

^OL.  HI.  3  o 
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ceed by  indict- 
ment. 
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Power  to  ad- 
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peal properly 
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If  jurisdiction  be  given  to  the  sessions  to  hear  and  determine, 
and  doth  not  say  by  information,  this  shall  be  by  indictment,  and 
not  upon  information.     Dalt,  c.  191*  p.  469. 

Where  a  power  is  given  to  a  jurisdiction,  which  does  not  ordi- 
narily entertain  actions,  bills,  or  plaints,  in  general  terms  to  i»quirt 
off  hear  and  determine  the  offence,  it  must  be  tmderstood  to  mea: 
by  the  common-law  mode  of  proceeding,  viz.  by  indictment  or 
presentment.     Shipman  q.  t.  v.  Herbert^  ^  T.IL  109- 

The  sessions  may  proceed  to  outlawry  in  cases  of  indictmeots. 
found  before  them ;  and  that  by  the  common  law :  and  in  cases  of 
popular  actions,  by  stat.  21 «/.  1.  c*  4.  But  they  cannot  issue  a  ca:::' 
uilagatum^  but  must  return  the  record  of  the  outlawry  into  tk 
K.  b.,  and  there  process  o£  capitis  uilagatum  shall  issue.  2  Hak  si- 
Lamb.  521.  DaU.  C.19S.  p.  473. 

But  they  that  have  power  to  award  process  of  outlawry  ban 
also  a  power  to  award  a  capias  tUlagaium,  as  incident  to  \ki 
authority  and  jurisdiction.     12  Rep.  103. 

The  sessions  cannot  award  an  attachment  for  contempt  in  zx 
complying  with  their  orders ;  but  the  ordinary  and  proper  nedwl 
is  by  indictment.     R.  v.  Barllett^  2  Seu.  Ca.  176. 

The  sessions  are  not  obliged  to  give  any  reason  of  their  jodf* 
ment  in  the  orders  they  make^  no  more  than  any  other  U^ 
courts  of  law.    2  Salk.  607. 

The  sessions  is  all  as  one  day,  and  the  justices  may  alter  ikir 
judgments  at  any  time  whilst  it  continues.  Per  HoU  C.  X,  2Ss^ 
606.  2  Nol.  P.  L.  448.  3d  ed.  1  Str.  383. 

R.  V.  the  Just,  of  Westmoreland^  2  Sess.  Ca.  193.  Order  of  tn 
justices  of  the  borough  for  removing  a  poor  family ;  appeal  to  tk 
sessions  of  the  county,  at  which  tlie  justices  were  equally  diriiied: 
so  no  determination  was  made,  nor  the  appeal  adjoamed.  A 
mandamus  was  directed  to  all  the  justices  of  the  county  in  generi' , 
to  proceed  on  the  appeal.  And  it  was  said  that  the  justice!  €k^  | 
in  this  case  to  have  adjourned  the  appeal,  or  continued  it  orer  b 
a  subsequent  sessions,  till,  by  the  coming  of  more  justices,  it  m^  ' 
have  been  determined.  I 

Where  they  are  equally  divided  in  opinion,  that  is  s  vSo^ 
warrant  for  the  clerk  of  the  peace  to  enter  an  adjournment,  and  I 
is  his  duty  so  to  do.  Bodmin  v.  Warligen^  2  Boti^  735.  2A>^ 
P.L.  436.  3ded. 

An  inclosure  act  gave  the  parties  aggrieved  a  right  of  ippol 
to  any  quarter  sessions  to  be  holden  for  the  county  of  f*^ 
<*  within  four  calendar  months  af^er  the  cause  of  complaint  ^ 
have  arisen ;"  and  enacted,  **  that  the  justices  at  the  said  gec^^ 
quarter  sessions  are  hereby  required  to  hear  and  determiDC  ^^ 
matter  of  every  such  appeal,"  &c.   Per  Ld.  Ellenborongk  Cl*^ 
hold,  without  any  doubt,  that  the  court  who  are  to  try  theapp^ 
have  an  incidental  authority  to  adjourn  it  when  once  proper.. 
lodged,  if  it  be  necessary  for  the  advancement  or  confeoi^KC; 
justice :  and  the  sessions  are  to  judge  of  the  proper  occasitf  ^-^ 
doing  so.     But  the  act  of  the  party  himself  in  preferring  ^^ 
peal,  must  be  within  the  limited  time."     R.  y/jnstt*  of  ^*^ 
H.51  G.3.,  IS  East,  852. 

R.  V.  Houldgrave,  H.  58  G.3.,  I  B.SfA.  312.  ThejasW»;= 
sessions  have  no  power  to  order  a  per-centage  on  money  ni^?* 
the  repairs  of  bridges  within  a  certain  hundred,  to  be  ptid  ^  <^ 
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bnJge-aatler  to  the  clerk  of  the  peace  ia  lieu  of  all  fees  for  all 
court  boiinefa  done  in  regard  to  the  bridges  and  roads ;  tbej  can 
ooljr  direct  a  compensation  for  business  done,  but  not  substitute  an 
average  computation. 

R.  V.  George  JVittiams,  Esj.,  M.  60  O.  S^  9  ^.  ^  A.  815.    At  The  sestions 
the  annual  general  sessions  ot  the  peace  for  the  county  of  Laa^  ba^e  no  jurU- 
mtefy  holden  at  Preston^  on  the  25th  June  1818,  the  court  of  diction  to 
quarter  sessions  allowed  the  treasurer's  accounts,  on  the  debtor  °f^^  ^protpee- 
lidc  of  which  was  the  following  item:—"  To  the  clerk  of  the  Sira^n«ti^* 
>eace  —  his  fees  on  rolls  issued  in  Aprils  Julyt  and  October  1817,  thertafUr  to  be 
md  in  JoMuary  1818,  35,589^.  17^.,  at  Id,  per  pound,  148/.  Ss.  Sd."  made  to  the 
Fhe  order  of  sessions  havine  been  removed  into  this  court  by  eer*  ^1^^  of  the 
iorarif  Parke  obtained  a  ri3e  nisi  for  quashing  so  much  of  it  as  J?^**  ^a^^ 
"elated  to  the  above  iiem^  on  an  affidavit  stating,  that  such  allow-  nt^  nked^^ 
ince  bad  been  made,  not  upon  an  estimate  of  the  labour  of  the  and  therefore 
tierk  of  the  peace,  but  on  a  calculation  of  poundage  on  the  sums  where  a  county 
streated  by  the  rolls  issued.    In  answer  to  this,  the  affidavits  treasurer,  in 
tited  an  order  of  sessions,  dated  4th  December  1815,  which  was  ***^*'""^ 
M  follows;—"  That  the  clerk  of  the  peace  be  allowed  one  penny  ^^^ll^^y, 
0  the  pound  on  all  sums  raised  by  virtue  of  the  said  new  assess-  ment,  and  that 
aent,  in  lieu  of  his  usual  fees  heretofore  taken  for  making  the  payment  was 
ates  and  for  the  rolls,  exclusive  of  all  charges  and  expenses  in  afterwards,  by 
irintittg  and  preparing  the  said  rolls,  which  he  is  hereby  directed  *!*  order  of  ses- 
0  charge  in  his  annual  accounts.**    On  shewing  cause  it  was  con-  ?**jjf|  |[J!^n^ 
ended,  that  stat.  65  G.  S.  c.51.  gave  a  jurisdiction,  in  cases  like  uie  court  of    ' 
^if»  to  the  magistrates ;  for  §  16.  enabled  them  to  make  compen-  K.  B.  quashed 
ttion  to  all  their  officers,  and  their  jurisdiction  was  not  denied  in  "o  much  of  the 
?•  y*HouUgrave,  I  B.Sfji.  S12.;  but  there  the  order  was  before  order  of 
be  court,  and  it  appeared  that  the  justices  had  made  a  vicious  !t.^?*-/^ 
omputation.     E.  v.  Inhab.  of  Esses,  4  T.  R.  591.  was  also  cited.     ^ 
'Onlra  it  was  argued,  that  the  55  G.S.  c.51.  $16.  gave  no  juris- 
liction  to  the  magistrates  to  make  a  compensation  to  the  clerk  of 
be  peace ;  for  the  officers  enumerated  are  all  of  an  inferior  de- 
cription ;  and  the  general  words  at  the  end  must  be  construed 
'ith  reference  to  the  officers  enumerated.     Besides,  at  all  events, 
^e  order  of  December  1815  was  bad  on  the  face  of  it;  for  it  was 
general  order,  and  prospective,  and  the  justices  have  no  power 
0  make  a  prospective  order :  if  so,  the  treasurer  ought  not  to 
ave  obeyed  it.    Abbott  C  J.     This  case  has  come  before  the 
ourt  rather  in  an  imperfect  manner.     It  appears,  however,  to 
-and  thus: — By  an  order,  made  June  25th  1818,  the  treasurer's 
ccounts  for  the  county  of  Lancaster  were  allowed  at  the  annual 
eneral  sessions,  by  the  magistrates  there  assembled.    That  order 
as  been  brought  up  into  this  court  by  certiorarif  and  a  motion 
as  been  made  to  quash  such  part  of  the  order  as  allows  the  sum 
^  148^.  Ss.  &d.  to  the  treasurer.    That  motion  is  supported  by  an 
ffi^vit,  stating,  that  the  allowance  was  made,  not  upon  any  cal- 
ulation  of  the  work  done  by  the  clerk  of  the  peace,  but  by  a 
^^ddage  upon  the  sums  levied  under  the  rate.    On  the  other 
^^c>  an  order  of  sessions,  dated  4th  December  1815,  is  produced, 
y  vhich  this  poundage  was  allowed  ;  and,  supposing  that  order 
^  We  been  made  by  a  competent  tribunal,  I  might,  perhaps, 
oink  that  that  order  ouaht  to  have  been  removed  into  this  court 
^'^ce  we  could  proceed  to  quash  the  part  of  the  present  order 
efore  referred  to,  inasmuch  as  the  treasurer  would  be  warranted 
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in  making  such  payment,  in  obedience  to  the  order  of  Dtcemkr 
1815.  But  I  am  of  opinion  that  the  sessions  have  do  joriidictioD 
to  make  a  prospective  order  of  this  sort,  for  an  allowance  to  the 
clerk  of  the  peace  by  way  of  poundage.  And  if  that  order  was 
made  by  a  tribunal  which  had  no  such  jurisdiction,  the  payment 
by  the  treasurer  was  without  authority,  and  ought  not  to  be  allowed 
in  his  accounts.  It  has  been  ingeniously  put  in  argument,  thai 
the  order  in  1818,  afler  the  work  had  been  done  by  the  clerk  of 
the  peace,  may  be  considered  as  an  original  order,  bj  the  coan 
making  him  a  proportionate  allowance  for  his  trouble.  But  I 
think  that  it  is  impossible  so  to  consider  it.  In  the  first  place, 
it  is  not  the  ordinary  course  of  proceeding  to  make  sacb  an  ori- 
ginal order  at  the  time  of  examining  the  treasurer's  accounts.  The 
magistrates,  upon  that  occasion,  only  examine  whether  he  has 
properly  given  credit  for  the  sums  received  by  him,  and  that  ik 
sums  stated  to  be  paid  by  him  are  properly  vouched.  In  the 
second  place,  it  is  to  be  observed,  that  the  voucher  for  this  indi- 
vidual payment,  which  is  here  returned  with  the  order  of  seaioes, 
shews  most  manifestly  that  this  sum  was  paid  by  virtoeofthe 
order  of  December  1815.  It  is  impossible,  therefore,  tocoosiiff 
the  order  of  June  1818  as  an  original  and  substantive  order;  or, 
indeed,  as  any  thing  else  than  an  order  following  an  account  ex- 
pressly founded  on  the  order  of  December  1815,  which,  it  appears, 
was  made  by  a  court  wholly  without  jurisdiction.  I  am,  thei^ 
fore,  of  opinion,  that  that  part  of  the  order  of  sessions,  makini; 
allowance  to  the  clerk  of  the  peace,  should  be  quashed.  Bat/Uifh 
and  Holroyd  J.  concurred.  —  Order  of  sessions  quashed. 

It  seemeth  certain  that  the  sessions  hath  no  authority  to  amerce 
any  justice  for  his  non-attendance  at  the  sessions,  as  the  jiidires  o! 
assize  may  for  the  absence  of  any  such  justice  at  the  gaol  ddtTerr: 
for  it  is  a  general  rule  that  inter  pares  non  est  potestas^  it  bein; 
reasonable  rather  to  refer  the  punishment  of  persons  in  a  jodictal 
office,  in  relation  to  their  behaviour  in  such  office,  to  other  jato 
of  a  superior  station,  than  to  those  of  the  same  rank  with  tbeo- 
selves.  And  therefore  it  seems  to  have  been  holden,  that  if  a 
justice  at  the  sessions  who  is  not  of  the  quorumj  shall  uie  ^ 
expressions  towards  another  who  is  of  the  ^or«m,  for  which,  it  1|0 
were  a  private  person,  he  might  be  committed  or  bound  to  w 
good  behaviour,  yet  the  sessions  hath  no  authority  to  connvtnBi 
or  to  bind  him  to  his  good  behaviour;  and  yet  it  seemitobc 
agreed  that  if  a  justice  give  just  cause  to  any  person  todesaw 
the  surety  of  the  peace  against  him,  he  may  be  compelled  by  wf 
other  justice  to  find  such  security  ;  for  the  public  peace  reqww 
an  immediate  remedy  in  all  such  cases.    2  Hem,  r.  8.  ^4& 

Generally,  it  is  said,  that  the  justices  are  not  ponishahle  w 
what  they  do  in  sessions.  Slaunf.  173.  Unless  there  be  i«« 
manifest  act  of  oppression,  or  wilful  abuse  of  power-  £Ar««^ 
24-9,  250.  See  R.  v.  Seton,  7  T.  R.  374.  In  which  ca»W. 
Kenyan  C.  J.  said,  "  I  believe  there  are  insUnces  in  whick  a 
criniinal  information  has  been  granted  against  magistrates  tct»g 
in  sessions." 

R.  V.  the  Just,  of  Sea  ford,  1  Bla.  Rep.  SS2.  It  was  rooted  w 
an  information  against  four  persons  who  were  churchwardens  >J" 
overseers  of  the  poor  of  Seqfordy  and  also  the  only  ja8tic»  of  iw 
peace  of  the  said  borough,  for  refusing  to  put  a  stthstaatial  h«»^ 
holder  upon  the  poor-rate  (which  is  a  necessary  requisite  towirds 
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giving  a  vote  for  members  of  parliament),  and  upon  appeal,  refus- 
ing to  amend  the  rate,  or  give  relief  in  sessions.  But  as  they  were 
acting  in  a  court  of  record,  with  powers  entrusted  to  them  by  the 
constitution,  the  court  said  it  must  be  a  very  strong  case  indeed» 
withjlagrani  proofs  of  their  having  acted  from  corrupt  motives, 
that  will  warrant  a  rule  for  an  information ;  and  therefore  refused 
to  grant  a  rule  to  shew  cause. 

In  R,  V.  Hardingi  2  Salk.  ^T?*,  it  is  delivered  as  the  resolution  Whether  the 
of  the  court,  that  a  judge  ofnisiprius^  by  consent  of  parties,  may  aeasiona  can  re- 
make a  rule  to  refer  a  cause ;  but  tlie  sessions  cannot  do  so,  ^^^  *  matter, 
though  by  consent.     They  may  refer  a  thing  to  another  to  examine, 
and  make  report  to  them  for  their  determination,  but  cannot  refer 
a  thing  to  be  determined  by  the  other. 

But  in  R,  V.  the  Justs,  of  Northamptgnt  Cald,  30.,  on  a  motion  Matter  may  be 
to  quash  an  order  of  sessions  quashing  a  poor-rate,  on  the  ground  referred  by 
that  the  rate  was  by  the  sessions  referred  to  two  justices  out  of  conient,and 
sessions,  and  that  the  sessions  afterwards  adopted  their  opinion,  adopted  by  the 
without  exercising  their  own  judgment ;  Ld.  Mansfield  said,  *'  If  sesuoiia. 
they  did  this  of  their  own  accord,  without  the  consent  of  the 
parties,  it  cannot  be  supported :  they  are  not  warranted  to  delegate 
their  authority :  but,  if  they  acted  with  the  consent  of  the  parties, 
1  think  they  have  done  very  right ;  and  we  will  never  suffer  the 
party  who  consented  to  the  reference  to  come  here  to  set  it  aside ; 
and  I  think  it  sufficient  if  the  attorneys  consented,  and  attended 
at  the  reference.     The  case  was  sent  back  to  the  sessions  to  cer« 
tify  whether  it  was  referred  by  consent ;  and  afterwards  the  order 
was  affirmed." 

A  bill  of  exceptions  will  not  lie  to  the  justices  in  sessions  on  an  Bill  of  ezcep- 
appeal ;  for,  as  observed  by  Ld.  Hardwicke,  in  the  common  case  ^jons  will  not 
of  bills  of  exceptions  tendered  to  the  judges,  the  jury  alone  are  the  !*®  ^  ju»t*ce8 
proper  persons  who  would  be  to  decide  whether  they  believe  the  *"  »«»>o'^ 
evidence  or  not ;  the  judges  have  nothing  to  do  with  the  belief  of 
the  evidence ;  they  are  not  to  determine  on  its  credibility,  but  on 
the  consequence  of  law  arising  from  it.     But  the  justices  at  ses- 
sions are  judges  of  the  fact  as  well  as  law ;  they  are  jury  as  well 
^  judges ;  it  is  in  their  breast  only  whether  to  believe  or  dis- 
believe the  evidence  ;  and  who  is  to  take  upon  himself  to  say  what 
portion  of  the  evidence  they  do  believe,  and  what  they  do  not  ? 
Suppose  six  of  the  justices  believe  the  evidence,  and  two  of  them 
do  not  believe  it;  are  the  two  to  conclude  the  six  as  to  the  belief 
of  the  fact  ?     When  the  justices  specially  state  the  fact,  it  is  the 
&ct  of  the  whole  court ;  but  here  only  two  out  of  the  whole  number 
have  sealed  the  bill  of  exceptions.     R,  v.  Preston^  Burr.  S*  C  77« 

Case  of  Foxham  Tithing^  IViltSs  2  Salk.  607.   A  justice  cannot,  Justice  cannot 
upon  general  principles,  vote  in  a  case  in  which  he  is  himself  inter-  vote  when  in- 
ested.  Where  a  justice  was  surveyor  of  the  highways,  and  he  joined  '«"«^d. 
in  making  an  order  in  a  matter  concerning  his  office,  which  came 
before  the  sessions,  and  his  name  appeared  in  the  caption,   Holt 
C.  J.  held  that  it  ought  not  to  be  so,  and  the  order  was  quashed. 

On  the  trial  of  an  appeal  against  an  order  of  removal,  eight  Ace. 
justices  voted  for  confirming,  and  seven  for  quashing  the  order ; 
^ut,  of  the  eighty  one  was  interested,  as  being  rated  in  the  re- 

So  3 
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spondent  parish ;  the  sessioot  confirmed  ^e  order,  lod  oo  «  cne 
stating  these  facts,  B.  R.  quashed  the  order  of  sosioos,  and  ordered 
them  to  enter  contiDuances,  and  decide  the  appeal  at  the  next 
sessions.  R.  v.  YarpoU,  4  T.  i2.  71. 
Or  do  any  ju-  So,  formerly,  the  circumstances  of  a  magistrate  being  chsrgssbie 
dicial  act.  iq  (}|g  poor-rate  rendered  him  incompetent  to  join  in  the  renonl 

of  a  pauper :  and  per  cur.^  it  is  a  judicial  act,  and  the  pvtj 
interested  is  tacitly  excepted :  no  practice  can  ever  orertan  m 
fundamental  a  rule  of  justice,  as  that  a  piirty  interested  csDMt 
be  a  judge.  Great  Charte  v.  Kennington,  2  Sir,  1173. 
But  by  statute  But  now  by  16  G.  2.  c.  18.,  justices,  though  rated  or  clHrg^ 
hemayremoTe,  ^^jg^  jj^gy  ^^^  j,j  regard  to  the  execution  of  pooNlii*  ad 

'  parochial  ratings.    See  R.  ▼•  Justices  of  EsseSf  5  M.^  &  511 

tit.  i^oor,  in  another  voL 

It  is  no«r  establishedi  that  if  the  sessions  have  heard  sndpia 
judgment  on  an  appeal,  the  court  of  B»  R*  will  not  islcr^ 
to  review  it,  unless  upon  a  case  stated. 
Judgment  of  An  order  having  been  confirmed  by  a  majority  of  one  ooly,iK 

J^**'*^™^^°  of  the  magistrates  forming  the  majority  withdrew  his  vote,  k* 
K.  R^will'not  co'^i"^  ^^  l^^  practice  of  that  sessions,  on  finding  that  the  oidcr 
interferes  had  been  signed  by  him :  the  numbers  were  then  equal,  ssd  tbe 

appeal  ought  to  have  been  adjourned,  but  by  mistake  tbe  onlff 

was  quashed.    These  facts  being  stated  on  affidavits,  the  eovtif 

B.  R,  refused  a  mandamtu  to  enter  continuances,  on  thegrood 

that  they  would  not  hiterfere  with  a  judgment  of  the  MMMii  kf 

looking  to  matter  dehors  the  record,  though  they  might  htfeii^ 

terposed  if  no  judgment  had  been  pronounced ;  »id  that  the  crnr 

ought  to  have  been  noticed  and  corrected  at  the  sessieoi.   I^f* 

Justices  of  Leicestershire,  I  M.  Sp  S-  442. 

But  K.  B.  will       However,  where  the  question  before  the  sessions  was,  vhctfccr 

notice  an  error    a  case  should  be  granted,  and  the  court  had  refined  it;  hot  after* 

at  •esuona         wards,  when  several  of  the  justices  had  gone  away,  it  was  slJsvrf 

<Lwri  hubeen    ^^  three  to  two,  One  of  the  three  being  intereated ;  after  m^Hf^ 

issued  impro-     iMued  to  bring  tlie  case  up,  B.  /{.,  on  these  fiu:ts  appesrisg  ^ 

perly.  affidavit,  quashed  such  writ  quia  improwde  emmuivii*   /L  ▼•  ^"^ 

ridge,  oB.Sf  C.  45a 
B.  R.  will  not        Where  it  appeared  that  the  sessions  had  refused  to  hearvitBewi 
interfere  on  ac-  in  reply  tendered  on  the  part  of  the  respondent,  and  qoaihedtte 
count  of  rejec-    order ;  on  motion  for  mandamus  to  enter  continuances  and  rehegf 
tion  of  w:t.        j^  ^^  refused,  for  that  after  the  sessions  had  decided,  even  thoogk 

they  may  have  done  wrong,  B.  R.  will  not  interfere  unwit  t»^ 
be  a  case ;  and  per  Holroyd  J.,  **  If  they  had  heard  only  oaea^t 
it  would  have  been  no  nearing,  and  a  mandamus  shoakl  hivt 
g^iie^  but  that  this  was  merely  a  question  on  their  prKtice.  fi* 
V.  Justices  of  Caernarvon^  4t  B>8f  A.  86. 
js    e     A  On  an  appeal  against  an  order,  die  court,  consisting  of  finvj''' 

journing  where  ^'^*  ovAj,  were  equally  divided,  but  it  appeared  that  one  o/'^J*' 
tiie  order  ought  who  voted  for  the  respondents  was  interested  in  thst  ptn^* 
to  have  been  the  sessions  however  adjourned  the  appeal :  on  sffdsfit  im 
quashed.  motion  for  certiorari  to  brins  op  the  orders  and  qnsfh  tb»  "^ 

was  refused,  on  the  ground  ttiat  even  if  it  were  assooed  that  <■< 
judgment  was  erroneous,  the  court  of  B.  R.  had  not  jcuHd^ 
as  a  court  of  error  to  review  the  judgments  of  seoioB*-  ^^' 
Justices  of  Monmouthshire,  S  B.  Sp  C^  ld7.  i^ 

But  K.  B.  will      Where  a  court  of  quarter  sessions,  hanog  entered  apos  iw 
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learing  of  an  appeal  against  the  oreneen'  accounts,  afterwards  interfere  if  tba 
iismissed  it,  upon  the  ground  that  one  overseer  could  not  appeal  9^  ^  °?* 
igaiost  the  accounts  of  the  other ;  the  court  of  K.  B.  granted  a       °  <>Mrd. 
mandamus  to  enter  continuances^  &c.,  on  the  ground  that  an  er- 
roneous preliminary  objection  had  prevailed,  and  that  the  appeal 
bid  not  in  fact  been  heard.    B.  y.  Justices  of  Gloucestershire^ 
iB.SfAd.!. 

But  where,  on  the  hearing  of  an  appeal  against  an  order  of  Om  hetrd  and 
removal,  the  quarter  sessions  refused  to  admit  certain  evidence  <*^^<^«1»  K.  B. 
that  bad  been  offered,  and  dismissed  the  appeal,  declining  to  grant  J^^  ^^h'* 

I  esse,  and  a  motion  was  made  in  K.  B.  for  a  mandamust  because  eTidence  hu 
:he  e?idence  was  improperly  rejected ;  the  court  held  that,  even  been  impro- 
louining  the  justices  to  have  been  wrong,  K.  B.  could  not  in*  p«rly  rejected, 
erfere  where  the  justices  had  heard  and  decided  the  appeal,  and 

lad  not  sent  up  a  case.     R.  v.  Friesion,  6  B.  Sf  Ad.  597* 
A  local  inclosure  act  required  ten  days'  notice  to  be  given  for  Mandamus 
m  appeal,  and  such  appeal  having  been  regularly  preferred,  it  granted  where 
rai  respited.     At  a  subsequent  sessions  the  justices  dismissed  the  f«««i<">*  ^ 
ippeal,  on  account  of  there  not  having  been  ten  days*  notice  quiJ^^LiT 
^veaof  such  respited  appeal;  as  to  which,  neither  the  act  nor  lanttobaTe" 
he  sessions  practice  gave  any  directions.    Under  these  circum-  gi^en  notice, 
•tances  the  court  of  K.  B.  granted  a  mandamus.    R.  v.  Justices 
}fW.  Biding  of  Yorkshire,  5  B.  8f  Ad.  667. 

The  justices  at  sessions  may  alter  their  judgment  during  the 
:oDtinuance  of  the  sessions.  St.  Andrew's  Holbom  v.  St.  Clement 
Danes,  2  Sali.  660. 

Rex  V.  ^  Jusi.  of  Salop,  2  B.  Sf  A.  694.     A  rule  nisi  had   Where  a  sta- 
been  obtained  for  a  mandamus  to  the  sessions  to   enter  con-  tute  giTet  a 
tiauanccs,  and  hear  the  appeal  of  John  Rogers,  against  the  con-  iw«y  *ggrieTed 
victioQ  of  a  magistrate,  under  stat.  52  G.  3.  c.  93.  sched.  L.  rule  12.  * 'i%J,  giXg 
'The  defendant  was  convicted  in  the  penalty  of  10/.  for  using  grey-  Mcurity  to  a 
hounds  for  the  purpose  of  killing  a  hare,  not  having  taken  out  a  specified 
certifioite.    Immediately  upon  his  conviction  he  entered  into  the  amount,  he  may 
fecognizance  required  by  the  act,  to  prosecute  his  appeal  against  en««>^  •"^  ^^ 
\^    At  the  next  sessions  he  accordingly  entered  his  appeal,  and  "J'^f^  "  !f?^ 

If  w...  •      «   .        1  At      //li       •  "^  »  .      at  toe  next  ses- 

II  was  respited  by  the  court.     At  the  followmg  sessions  he  agam  ,io„s  i^f^r  1,^^. 
appeared  for  the  purpose  of  trying  the  appeal ;   but  it  bemg  ing  given  such 
objected  that  there  had  not  been  eight  days'  notice  given  to  the  security,  with- 
convicting  magistrate,  as  required  by  the  rule  of  the  sessions,  the  out  notice  to  the 
«agi«tnites  dismissed  the  appeal,  and  confirmed  the  conviction.  2u/t",*l™J 
On  moving  for  the  rule  nisi,  the  case  of  Rex  v.  the  Justices  of  has  been  re^U- 
i-ctdi,  4p  r.  B.  583.,  was  relied  on,  and  it  was  contended,  that  the  «d,  if  he  does 
CDtering  into  the  recognizance  before  the  magistrate  dispensed  with  not  give  the 
the  necessity  of  giving  the  usual  notice  to   him  of  trying  the  "»»!»1  '!<'*'«*  ^^ 
appeal.    After  cause  shewn  against  the  rule,  Abbott  C.  J.  said,  it  i^lbnl^riUbe 
^^t  perhaps,  sufficient  for  the  party  to  entitle  himself  to  enter  his  authorised  to 
appeal  at  the  January  sessions,  that  he  had  given  the  security  dismiss  it  alto- 
I'equired  by  the  act,  although  no  notice  of  appeal  had  been  given  gether. 

^y  him;  but  when  once  he  had  entered  his  appeal,  he  was  bound 
^0  conform  to  the  practice  of  the  sessions.  It  was  therefore 
accessary  for  him  to  have  given  the  usual  notice  of  trying  his 
^^^piled  appeal  at  the  ^a^/^r  sessions;  and  not  having  done  so, 
P^j^^^istrates  were  authorised  to  dismiss  the  appeal  altogether* 
^' D.  with  costs, 
^bere  the  sessions  quashed  a  conviction,  for  a  defect  apparent  Con? iction 
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on  the  face  of  it,  without  going  into  the  merits ;  and  oo  remonl, 
by  cerliorariy  K.  B.  was  of  opinion  that  the  form  of  the  convictiM 
was  sufficient,  they  quashed  the  order  of  sessions,  but  sent  it  back 
to  be  heard  upon  the  merits.     R,  v.  Ridgway,  5  B.Sf  Ad,  577. 

£Df  0tattttg  a  &pttjal  Cage* 

Tl)e  sessions  cannot  be  compelled  to  state  a  special  case.  Nor 
will  the  court  permit  them  to  raise  a  general  question^  by  omitting 
to  state  particular  circumstances  belonging  to  the  case.  Bat  lif 
the  sessions  order  a  special  case  to  be  made,  and  before  it  is  settled 
the  sessions  is  inadvertently  adjournedt  the  court  of  K.  E  tiI 
grant  a  mandamus  to  compel  them  to  proceed  in  the  sppeil. 
R.  V.  Oulton,  2  Boit.  73.  R.  v.  Francis  HiU,  1  Boh.  280.  JIt. 
Jtists.  of  Sussex^  2  DoU.  751. 

'<  The  magistrates  ought  not  to  be  induced  to  send  19  csm 
for  our  opinion,  if  they  have  no  doubt  upon  the  question  in  their 
own  minds,  in  order  to  avoid  incurring  unnecessary  expeoKi' 
Per  Bayley  J.,  /2.  v.  Inhab.  of  Darley  Abbey ^  14  EaU^  285. 

The  sessions  should  not  grant  cases  unless  they  entertaisiffiofi 
doubts.     Per  Bayley  J.,  R.  v.  Burbach,  1  M.  ^  S.  376. 

The  court  will  not  send  a  case  down  to  the  sessions  to  be  re- 
stated on  a  mere  formal  objection,  if  enough  appear  to  cn&«e 
them  to  decide  according  to  the  merits  of  the  case.  Ri^Ui 
ofMiddlezoy,  \  T.R.^l. 

If  a  special  case  be  sent  back  to  be  re-stated,  the  sesMis 
should  proceed  as  if  it  were  an  entirely  new  business;  for  it  is  it 
the  nature  of  a  new  trial ;  wherefore  they  have  no  right  to  uke 
any  notice  of  what  passed  before.     i2.  v.  Page^  2  Botf.  745. 

But  the  sessions,  in  order  to  re^state  a  case  in  which  the  evidesce 
had  been  set  out,  and  not  the  facts,  need  not  hear  new  evideoce. 
/?.  V.  Bray^  2  Boit.  743.     Burr.  S.  C.  684. 

However,  the  court  will  send  back  a  special  case,  in  order  dot 
it  may  be  amended  as  to  a  particular  fact,  whicii  wsi  before 
omitted,  by  new  evidence.    R.  v.  Hitckam^  Burr,  S.  C  48d. 

Special  orders  of  sessions  are  considered  in  the  nature  of  ipedi- 
verdicts,  which  are  not  to  state  the  evidence  of  the  fact,  but  tk 
fact  iuelf.     R.  v.  Martley,  Burr.  S.  C.  120.     2  Boti.  741. 

It  has  been  held  that  the  sessions  may  state  a  case  for  the 
opinion  of  B.  i2.  on  appeals  against  convictions.  R.  v.  J^Vm 
15  East,  333. 

But  on  a  prosecution  for  the  non-repair  of  a  bridge,  it  vs5^o 
a  great  irregularity  to  state  a  case  on  the  trial  of  an  indictneit* 
and  that  the  court  would  take  no  notice  of  it.  R.  v.  St^ 
13  East,  95. 

Stat.  8  &  9  IV.  3.  c.  30.  §  3.,  for  the  more  effectual  prevesUB? 
of  vexatious  removals  and  frivolous  appeals,  enacts,  tbtt  the 
justices  of  the  peace  of  any  county  or  ridmg,  in  their  genenl* 
quarter  sessions  of  the  peace,  upon  any  appeal  before  theia  cktc 
to  be  had,  for  and  concerning  the  settlement  of  any  poor  perso&t 
or  upon  any  proof  before  them  there  to  be  made,  of  notice  of  aaj 
such  appeal  to  have  been  given  by  the  proper  oficcr  to  tae 


tiurcliwardens  or  overseen  of  the  poor  of  any  parish  or  place 

bough  they  did  not  afterwards  prosecute  such  appeal),  shall,  at 

le  same  quarter-sessions,  award  and  order  to  the  party  for  whom 

id  in  whose  behalf  such  appeal  shall  be  determined,  or  to  whom 

ich  notice  did  appear  to  have  been  given,  as  aforesaid,  such  costs 

id  charges  in  the  law  as  by  the  said  justices  in  their  discretion 

lall  be  thought  most  reasonable  and  just,  to  be  paid  by  the 

tiurchwardens,   overseers  of  the  poor,  or  any  other  person, 

gainst  whom  such  appeal  shall  be  determined,  or  by  the  person 

lat  did  give  such  notice  as  aforesaid ;  and  if  the  person  ordered  Penon  ordered 

>  pay  such  costs  shall  happen  to  live  in  any  county,  riding,  city,  to  pay  cosuHt- 

r  town  corporate,  or  elsewnere,  out  of  the  jurisdiction  of  the  said  !"*8:.  ojj*  ^  ^ 

Durt,  it  shall  and  may  be  lawful  for  any  justice  of  the  peace  of  the  jurtice'^S'^iSe 

ounty,   riding,    city,  liberty,  or  town  corporate,  wherein  such  county,  &c. 

ergon  shall  inhabit,  and  every  such  justice  is  hereby  required,   where  such  pcr- 

pon  request  to  him  for  that  purpose  to  be  made,  and  a  true  copy  >on  inhabits, 

f  the  order  for  the  payment  of  such  costs  produced,  and  proved  "*y  ^"**h?* 

y  some  credible  witness  upon  oath,  by  warrant  under  his  hand  Jj^^ied^*^ 

nd  seal  to  cause  the  money  mentioned  in  that  order  to  be  levied 

ij  distress  and  sale  of  the  goods  of  the  person  that  is  ordered  and 

>ught  to  pay  the  same ;  and  if  no  such  distress  can  or  may  be  had,   if  no  distress, 

0  commit  such  person  to  the  common  gaol  of  that  county  or  offe«MJer  to  be 

iberty,  there  to  remain  by  the  space  of  20  days.  committed  to 

The  words  of  the  statute  seem  imperative  upon  the  magistrates,  ^^ ' 
0  allow  some  costs  where  an  appeal  is  heard,  or  notice  of  appeal 
las  been  given  against  an  order  of  removal     2  NoL  P.  L»  473- 
9ded. 

It'  v.  Justices  of  Nottingham,  5  G.  1 .,   2  Boti.  756.    A  man-  The  aUowance 
iarau*  was  directed  to  the  justices  to  give  costs  to  the  party  in  o''<^<w'«uponan 
whose  favour  the  appeal  had  been  determined.    But  upon  the  re-  ©rder  ofre!^  *° 
turn,  the  court  held  it  reasonable  for  them  to  have  the  power  of  moval  is  discre- 
judging  whether  costs  should  be  allowed  or  not,  and  quashed  the  tionary  in  the 
writ  of  mandamus.  sessions. 

The  sessions  cannot  order  costs  on  the  mere  adjournment  of  an 
appeal,  without  hearing  it.  R.  v.  Stanfield,  Burr,  S.  C.  205. 
2  Bott,  756. 

As  the  justices  have  a  discretionary  power  over  the  amount, 
It  is  customary  to  give  40f .,  unless  the  case  has  been  accompanied 
with  circumstances  of  vexation  or  fraud.  2  NoL  P.  L.  474. 3d  ed. 

And  by  stat.  9  G.  1.  c.  7-  §  9.,  it  is  enacted,  that  after  24th  9  G- 1-  c*  7. 
^»ne  1723,  if  the  justices  of  the  peace  shall,  at  their  quarter  ^^^^^^ 
&e&»ons,  upon  an  appeal  before  them  there  bad  concerning  the  J|^i*iant  on  unl 
settlement  of  any  poor  persons,  determine  in  favour  of  the  appel-  due  remofsls. 
lant,  that  such  poor  person  or  persons  was  or  were  unduly  re- 
'^oved,  that  then  the  said  justices  shall,  at  the  same  quarter  ses- 
sions, order  and  award  to  such  appellant  so  much  money  as  shall 
Appear  to  the  said  justices  to  have  been  reasonably  paid  bv  the 
parish  or  other  place,  on  whose  behalf  such  appeal  was  made  for 
or  towards  the  relief  of  such  poor  person  or  persons,  between  the 
time  of  such  undue  removal  and  the  determination  of  such  appeal ; 
the  said  money  so  awarded  to  be  recovered  in  the  same  manner  as 
cogts  and  charges  upon  an  appeal  are  prescribed  to  be  recovered 
by  the  said  statute  made  in  the  9th  year  of  his  late  majesty  king 
*^iUiam  the  third,  intituled  An  act  for  supplying  some  defects  in  sA  9  W.  S. 
'««  hmfor  the  relief  of  the  poor  of  this  kingdom.  c.  so. 
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Stat.  9  G.  1.  c.  7.  is  imperathre  upon  the  quarter  bobom  to 
allow  the  expenses  and  charges  of  maintenance  to  the  appellant, 
where  the  appeal  is  decided  for  hin.  SL  Marys  NMtin^tem  ▼. 
Kirklington,  £•  S  O.  3.  2  Se$s.  Cos.  67.  2  BOi.  756.  8  Nd 
P.  L.  476.  Sd  edit-- 

As  to  Uie  power  to  allow  costs  in  criminal  cases,  see  tit  Cms. 


Adjournment 
of  the  sessions, 
style  of. 


Adjournment 
cannot  be  be- 
yond the  fol- 
lowing quarter 
sessions. 


18  R.  2.  c.  10. 
Wages  of  the 
justices  and 


14R.  S.  c  11. 

Estreats. 


Fees  in  sea* 
sions. 


Nonpayment 
not  a  cause  of 
commitment. 

Allowances  to 
constables. 


Local  jurisdic- 
tion. 


Where  the  sessions  is  adjoamed,  the  stjle  of  the  sessions  OQgirt 
not  to  run,  at  suck  a  sessions  held  by  adjournment ;  hut  die  onginal 
meeting  of  the  sessions  ought  to  be  set  forth,  and  that  it  wai  coo- 
tinued  from  thence  to  such  further  time  by  adjoamment  8  Sfr. 
8S2.  865.     See  also  R.  v.  WaUcer^  2  Sess.  Ca.  21. 

But  such  adjournment  ought  not  to  be  beyond  the  tine  d 
meeting  of  the  next  quarter  sessions.  As  in  the  cue  of  /^.t. 
Grince^  T*  4*  G.  1.,  an  indictment  was  found  before  the  jostictf 
for  the  county  of  Lincoln  against  a  constable  for  refusing  to  dxr 
an  order  of  the  justices ;  and  the  defendant  was  tried,  coovktd, 
and  had  judgment  given  against  him,  at  a  general  sessions  bdddie 
Sd  day  of  May  (which  was  after  the  Easier  sessions  began)  bjtbe 
adjournment  of  the  Epiphany  sessions ;  but  by  the  court  of  E.& 
the  judgment  was  reversed,  because  the  justices  cannot  costiBae 
one  general  sessions  to  a  day  subsequent  to  the  time  appointed  br 
Stat.  2  ff.  5.  c.  4.  for  the  holding  another  original  sessions.  19  Tn. 
Abr.  358. 

By  sUt.  12  A.  2.  c.  10.,  the  justices  shall  take  for  their  wi^ 
4^.  the  day  for  the  time  of  their  sessions,  and  their  clerk  2r.  oftfae 
fines  and  amerciaments  arising  and  coming  of  the  same  wasm, 
by  the  hands  of  the  sheriffs.  And  the  lords  of  franchises  ibtll  be 
contributory  to  the  said  wages,  after  the  rate  of  thdr  partofta 
and  amerciaments. 

But  by  Stat.  Hi2. 2.  c.  II.,  no  duke,  earl,  baron,  or  }0Bff^ 
shall  take  any  wages. 

And  the  estreats  of  the  justices  shall  be  doubled,  andtheoof 
part  delivered  by  them  to  the  sheriff,  to  levy  the  money  tbercoi 
rising,  and  thereof  to  pay  the  justices  their  wages  by  the  band  <i^ 
the  sheriff,  by  indenture  betwixt  them  thereof  to  be  made. 

The  fees  m  sessions  for  traversing,  trying,  or  discharging  i>- 
dictments,  discharging  recognizances  of  the  peace  and  good 
behaviour,  and  the  like,  do  vary  according  to  the  custom  of  the 
country ;  and  in  that  case  the  custom  of  the  place  is  to  be  obienred. 
Dah.  c.  41.    See  tit.  Clerk  of  t^t  l^race,  in  another  volume. 

By  HoU  C.  J.,  the  court  cannot  commit  for  nonpajment  of  feff* 
for  if  there  be  right  there  is  remedy ;  and  indebiiaius  awt»^ 
sit  will  lie,  if  the  fee  be  certain ;  if  uncertain,  quantum  ncnni' 
2  Ld.  Raym.  70S. 

With  regard  to  the  allowances  to  constables  and  olhen  bjjoi' 
tices  in  sessions,  vide  tit.  Con^taMe* 

VI.  £Df  ILotal  JurijJWetiotitf, 

Many  cities  and  boroughs  are  authorised  by  charter  or  pre* 
scription  to  exercise  local  jurisdiction,  in  some  cases  coBesrreBt 
with,  in  others  exclusive  of,  the  general  jurisdictioo  of  die  Dip 
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tet  of  the  county ;  coaceraing  which,  in  their  various  relations, 

ire  have  been  several  dcdsioBS  in  the  coarts  at  Wesiminsierf 

\  several  legisiattve  enactments  have  passed  for  the  better  regu* 

loB  of  their  proceedings,  and  of  the  powers  vested  in  such  local 

^trates. 

Lord  Halef  treating  on  this  subject,  says,  if  the  king  by  char-  Nothing  lets 

grant  to  a  corporation  that  the  mayor^  and  recorder,  or  other,  than  ezpreM 
ill  be  justices  wkhia  the  same,  yet  if  there  be  no  words  of  ex*  ^ords  of  ezdu. 
ttioD,  the  juaticOB  of  the  county  have  a  concurrent  jurisdiction :  ''^"  ^p'  confer 
t  if  this  frandiise  of  being  justices  be  granted,  so  that  the  jj^ri^ction? ' 
iicegqf  the  comnhf  shtM  not  intermeddle  (ge  non  intromittant)^ 
sn,  though  a  subsequent  commission  be  granted  in  the  county  at 
ge,  it  seems  they  have  no  jurisdiction  in  this  corporation  or  town ; 
t  it  is  questionable,  whether  an  indictment  in  the  franchise  be 
id,  or  only  a  contempt  in  the  justices.     2  HaUf  47* 
In  Talbot  V*  Hmbbhy  3  Str*  1154*,  the  question  was,  whether.  Crown  may 
the  city  of  Nees  Sarum  had  an  exclusive  commission  of  the  grant  ezclusire 
ace,  the  justicea  of  the  county  of  Wilts  could,  by  virtue  of  stats,  jurisdiction. 
!  C.  2.  e.  23.  and  15  C.  2,  c.  2.,    act  in  excise  matters  within 
c  city.    This  case  was  argued  three  thnes  at  the  bar,  and  this 
nn    {T,  14 G. 2.)    Lee  C.J.   delivered  the  resolution  of  the 
Hirt:  1.  That  the  crown  might  grant  to  any  city  to  have  justices 
'  their  own  within  themselves,  and  exclude  the  county  justices 
Mu  intermeddling  in  the  ordinary  business  of  a  justice  of  the 
^e.     2.  That  in  such  case,  tlie  act  of  the  county  justices  in  which  caie 
oold  be  x>oidf  and  not  to  be  considered  only  as  a  breach  of  the  act  of  county 
ancb'ise.    8.  That  though  the  12  C.  2.  gives  the  jurisdiction  in  magistrate 
Je  excise  matters  to  the  justices  of  the  peace  residing  near  the  ^  ®"'^  ^  ^^^ 
lace  where  the  forfeiture  shall  be  made  or  ofience  committed, 
et  it  never  was  the  design  of  the  legislature  to  make  any  alter- 
tion  in  the  respective  jurisdictions  of  the  justices,  but  only  to 
ttt  the  excise  jurisdiction  of  justices  of  counties,  cities,  and 
^^ceBy  with  respect  to  their  several  local  jurisdictions  within 
ttch  places. 

And  m  BlanUey  v.  Winstanley,  S  7.  R.  279.,  it  was  adjudged  County  magts- 
l^t  a  charter  granting  jurisdiction  to  borough  magistrates  over  *J*^"°*J^"  * 
^district  not  within  the  borough,  does  not  exclude  the  county  exprwa  w'ordil 
u^tices  from  having  a  concurrent  jurisdiction,  without  express 
^ordfl  in  the  charter ;  and  though  such  charter  contain  words  of 
^erence  to  former  charters  in  which  exclusive  jurisdiction  is 
dven  to  the  borough  justices  within  the  borough,  and  add  that 
^^y  shall  have  jurisdiction  within  the  new  district  in  tarn  amnio 
^odo  et  finrmdf  ^Ct  yet  if  there  be  in  the  latter  charter  a  saving 
^laiMe  of  the  rights  of  the  crown  and  of  all  other  persons,  the 
borough  magistrates  have  only  a  concurrent  jurisdiction  with  the 
county  jusUces. 

,  In  truth,  the  exclusion  of  county  justices  from  acting  in  par- 
ticular districts  has  always  been  watched  with  a  jealous  eye; 
^nd  nothing  but  express  words  are  sufficient  to  exclude  them. 
3  T.  R.  287.,  per  Ld.  Kenyon,  C.  J. 

%  charter,  the  mayor  and  some  of  the  aldermen  of  London 
*^^^«  jurisdiction  in  Southvoark:  but  as  th^  charter  contains  no 
"on  iniromUtant  clause  as  to  the  justices  of  the  county  of  Surrey^ 
^l^  latter  have  a  concurrent  jurisdiction  with  the  former.  R.  v. 
^*  ^intUry,  esq.  and  another^  4  T.  R.  451. 
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Liability  to 
county  rates. 


15G.  2.  c.  24, 
Justices  of 
liberty,  &c. 
day  commit 
offenders  to 
bouse  of  cor- 
rection, &c.  of 
the  county,  &c. 
in  which  such 
liberty,  &c 
situate* 


Borough  con- 
tributory to 
county  rate. 

Borough  ses- 
sions may  im- 
prison in  the 
county  house  of 
correction. 


^lilert  on  a 
conviction 
under  local  act. 


So,  the  borough 
justices  may 
commit  for 
trial  at  their 
borough  ses- 
sions. 


@e00JOn0  of  tbe  locate.    [Criminal 

A  charter  granted  a  jurisdiction  to  boroagh  josticei  within  a 
borough,  in  exclusion  of  the  county  justices,  and  likewiie  gsre 
them  jurisdiction  over  a  place  beyond  the  limits  of  the  borough, 
but  not  in  exclusion  of  the  county  justices :  Held^  that  the  Utter 
might  assess  such  place  to  the  county  rates.  Bates  r.  WiMtianln. 
ifM.SfS.  429. 

The  city  of  Bathy  in  which  the  justices  have  a  sepaiate  jam- 
diction  for  some  purposes,  but  not  for  all,  and  who  commit  fekn 
to  the  county  gaol  for  trial  at  the  assizes,  and  thereby  burtbea 
the  county,  is  not  a  liberty  or  franchiie  having  a  sepmte  jani- 
diction  ;  and  is  consequently  liable  to  the  SomeneUhire  coootj 
rate.     R.  v.  Clarke,  SB.S^A.  665. 

By  Stat.  15  G.  2.  c.  24.,  when  any  person  liable  by  law  to  be  c»- 
mitted  to  the  house  of  correction  shall  be  apprehended  vithio 
any  liberty,  city,  or  town  corporate,  whose  inhabitanti  vtetB' 
tributory  to  the  support  and  maintenance  of  the  house  orbotts^f 
correction  of  the  county,  riding,  or  division  in  which  sudi  i^» 
city,  or  town  corporate  is  situate,  it  shall  and  may  be  lai^^ 
the  justices  of  the  peace  of  such  liberty,  city,  or  town  corponte 
to  commit  such  person  to  the  house  of  correction  of  tbermonr, 
riding,  or  division  in  which  such  liberty,  city,  or  town  cwpontt 
is  situate  ;  which  person  so  committed  shall  and  may  be  recefei 
detained,  dealt  with,  and  ordered,  and  be  set  and  kept  to  ^ 
labour,  or  conveyed  and  sent  away,  or  discharged  and  be  nbJK^ 
and  liable  to  the  same  correction  and  punishment,  to  all  iottts 
and  purposes,  as  if  committed  by  any  justice  or  justices  of  peiR 
of  the  same  county,  riding,  or  division. 

Where  the  justices  of  the  borough  of  Liverpool  had  mxatf^  j 
ally  held  quarter  sessions  for  the  trial  of  offenders,  thoagh  notio ei-  | 
elusive  jurisdiction,  and  the  borough  was  contributory  to  the  cofl?  | 
rate,  an  indictment  was  preferred  against  the  keeper  ofthecoBiiT 
house  of  correction,  for  refusing  to  receive  a  prisoner  conricM^ 
of  petit  larceny  at  the  borough  sessions,  and  sentenced  to  be  iap 
soned  in  the  house  of  correction  for  three  months :  on  case  stftK 
the  court  held,  on  referring  to  15  G.  2.  c.24.,  and  also  toSM 
C.6.  and53G.  S.  <;.)62.,  that  it  was  the  intention  ofthele^is' 
lature,  that  where  a  borough  was  contributory  to  the  coantjntft 
they  should  have  the  power  of  committing  an  offender  of  tw 
description  to  the  house  of  correction  of  the  county  for  punish 
ment ;  and  judgment  was  given  for  the  crown.  R,  v.  H^t^^ 
SM.SfS.  800. 

But  on  another  indictment  against  the  same  defendioti  axl 
with  reference  to  the  same  borough,  the  court  held,  thttthej^ 
tices  there  could  not  commit  an  offender  to  the  county  h<Mi^^ 
correction  for  an  act  of  vagrancy  created  by  a  local  act  spplict^ 
to  that  borough  only.     R,  v.  Houghton^  5  M*  ^  5.  311. 

On  a  further  case  respecting  the  same  borough  the  questioovttr 
Whether,  where  a  borough  justice  had  committed  a  priiooerfiv 
felony  to  the  county  house  of  correction,  to  be  tried  at  theboRMS^ 
sessions,  the  keeper  was  bound  to  obey  an  order  of  the  saidsesiia^ 
for  delivering  him  uo  to  be  tried  accordingly?  The  court  ^ 
judgment  against  tM  keeper  (defendant),  holding,  thit  ooJff 
15  G.  2.  c,  24.,  the  boroughs  contributing  to  a  county  ntev^^ 
entitled  to  equal  advantages  from  the  county  house  of  correction 
with  the  county  at  large,  and  consequently  that  the  boroog^"  i*^ 


aw.]        &ts0ion^  of  tbe  l^eace.  829 

es  might  commit  there  for  trial  at  their  borough  eessions.   R.  v. 

nosf  ^B,SfA.  533. 

rVhere  it  appeared,  in  another  case,  that  a  part  only  of  a  borough   Though  part 

ntributed  to  the  county  rate»  and  that  the  other  part  was  ex-  o°ly  of  the 

isive,  and  did  not  so  contribute,  the  court  held,  on  the  authority  *xj«>"g'»  ^  con- 

i?.  V.  AmoSf  that  for  an  offence  committed  within  the  part  which  ^^^'Ji^  *  * 

1  contribute,  the  borough  justices  might  commit  to  the  county 

ol,  and  order  the  prisoner  to  be  delivered  for  trial  at  the  borough 

isioDs.    R,  V.  Musson,  6  B.SfC.  74. 

By  38  G«  3.  c.  52.,  reciting  that,  **  Whereas  there  at  present  ex-  38  G.  s.  c.  52. 

s,  in  the  counties  of  cities  and  of  towns  corporate  within  this  Preamble. 

Qgdom,  an  exclusive  right,  that  all  causes  and  offsuces  which  arise 

thin  their  particular  limits  should  be  tried  by  a  jury  of  persons 

siding  within  the  limits  of  the  county  of  such  city  or  town  cor. 

•rate ;  which  ancient  privilege,  intended  for  other  and  good  pur- 

«es,  has  in  many  instances  been  found,  by  experience,  not  to 

mduce  to  the  ends  of  justice :  and  whereas  it  will  tend  to  the 

ore  effectual  administration  of  justice,  in  certain  cases,  if  actions, 

dictment8,and  other  proceedings,  the  causes  of  which  arise  within 

te  counties  of  cities  and:  owns  corporate,  were  tried  in  the  next 

Ijoining  counties :  in  order  therefore  to  remedy  this  mischief  for  in  actiont  in 

le  future,"  it  is  enacted,  ^*  That  from  and  after  the  passing  of  this  Any  court  of 

Jt,  in  every  action,  whether  the  same  be  transitory  or  local,  which  record  at  West- 

)all  be  prosecuted  or  depending  in  any  of  his  majesty's  courts  of  Jk*"***'^'  *hl*^ 

5cord  at  Westminster^  and  in  every  indictment  removed  into  his  ii^dliTthe 

isjesty's  court  of  king's  bench  by  writ  of  certiorari^  and  in  every  county  of  any 

^formation  filed  by  his  majesty's  attorney  or  solicitor  general,  or  by  city  or  town 

tie  leave  of  the  court  of  king's  bench,  and  in  all  cases  where  any  corporate  in 

«reon  or  persons  shall  plead  to  or  traverse  any  of  the  facts  con-  ?"*^*"*''  *^" 

lined  in  the  return  to  any  writ  oimandamusy  if  the  venue  in  such  direct Uieksue 

ction,  indictment,  or  information,  be  laid  in  the  county  of  any  to  be  tried  by 

'ity  or  town  corporate  within  that  part  of  Great  Britain  called  a  jury  of  the 

England,  or  if  such  writ  of  mandamus  be  directed  to  any  person  county  next 

^r  persons,  body  politic  and  corporate,  that  it  shall  anci  may  be  *4i<»™°g* 

awful  for  the  court  in  which  such  action,  indictment,  information, 

>r  other  proceeding  shall  be  depending,  at  the  prayer  and  instance 

>f  any  prosecutor  or  plaintiff,  or  of  any  defendant,  to  direct  the 

ssue  or  issues  joined  in  such  action,  indictment,  information,  or 

>roceeding,  to  be  tried  by  a  jury  of  the  county  next  adjoining  to 

'He  county  of  such  city' or  town  corporate,  and  to  award  proper 

^nts  of  venire  and  distringas  accordingly,  if  the  said  court  shall 

^omk  it  fit  and  proper  so  to  do." 

i  2*  '*  It  shall  and  may  be  lawful  for  any  prosecutor  or  prose-  Bilk  of  indicu 
cutors  to  prefer  his,  her,  or  their  bill  or  biils  of  indictment  for  any  ment  for  of* 
offence  or  offences  committed  or  charged  to  be  committed  with-  fences  com- 
»n  the  county  of  any  city  or  town  corporate,  to  the  jury  of  the  ^******  '''**'*" 
cotttity  next  adjoining  to  the  county  of  such  city  or  town  cor-  anVd"y  or° 
porate,  8worn  and  charged  to  inquire  for  the  king,  for  the  body  town  corporate 
o>  such  adjoining  county,  at  any  sessions  of  oyer  and  terminer  may  be  pre. 
^'  general  gaol  delivery  ;    and  every  such  bill  of  indictment,  ferred  to  the 
found  to  be  a  true  bill  by  such  jury,  shall  be  valid  and  effectual  in  J"^^^^*^*^ 
^«*>  as  if  the  same  had  been  found  to  be  a  true  bill  by  any  jury  ^joiSn'g  * 
sworn  and  charged  to  inquire  for  the  king  for  the  body  of  the 
county  of  such  city  or  town  corporate." 
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38  G.  3.  c.  52.         ^  3«  ^  If  it  shall  apptar  to  any  cowl  of  ojer  nd  touier  ar 
— ^  general  gaol  delivery  for  the  county  of  any  city  or  tovB  im^mmt, 

Indictments  ^^^^  ^^y  indictment  found  by  any  imnd  jury  of  tke  coiBtT  of  mteh 
Sra&;or  city  Jto^  cor^e,  ^  ^j  li:^^^^ 
any  city  or  ^^  coroners  of  the  county  of  such  city  or  tomi  corporite,  or  oifae 
town  corporate,  franchise,  is  fit  and  proper  to  be  tried  by  a  jury  sf  any  nemt  ad- 
or  inquisitions  joining  county,  it  shall  and  may  be  lawful  lor  the  nid  court  st 
uken  before  the  ^y^j.  n^^  terminer  or  general  gaol  delivery,  at  the  pnyer  of  say 
orden^'tobe  defendant,  to  order  such  indictment  or  loqniskioa,  and  the  setcnl 
filed  with  the  recognizances,  examinations,  and  depositions  relative  to  weh  ta^- 
proper  oflSccr  of  ments  and  inquisitions  to  be  filed  irith  the  proper  offcer,  to  be  by 
the  next  adjoin-  him  kept  among  the  records  of  the  courts  of  oyer  andtcmuncr  smI 
ing  county,  and  general  gaol  delivery  for  such  next  adjoining  coanty,  and  to  ttim 
!^o^"totbL  ^^®  defendant  or  defendanto  in  such  indictment  to  be  removcabf 
gaol  thereof,  ^^^  ^^  habeas  corpus  to  the  gaol  of  such  next  adjoiaiiig  coancy ; 
&c.  at  the  '  which  writ  the  said  court  is  hereby  directed  and  aothoriscd  to 
prayer  of  any  issue,  if  such  defendant  or  defendants  be  in  the  prisoa  of  soch  an 
defendant*  qp  town  corporate ;  and  if  he,  she,  or  they  be  not  in  soch  vntm, 

to  commit  such  defendant  or  defendants  to  the  gaol  of  ma  tax 
adjoining  county,    and  to  cause  the  proaecutora  and  witxMi 
against  such  defendant  or  defendants  to  enter  into  a  rscogoioHie 
or  recogniaances  to  prosecute  and  give  evidence  agaioft  ssA 
defendant  or  defendants  at  the  sessions  of  oyer  and  temincrisd 
general  gaol  delivery  for  sudi  next  adjoining  coanty ;  aaA  tk 
same  proceedings  and  trial  shall  be  had,  and  the  taiae  jdg- 
ment  shall  be  given  in  such  last-mentioned  court  of  oyer  td 
terminer  or  general  gaol  delivery,  as  would  and  might  be  had  vl 
given  in  cases  of  indictments  or  inquisitions  for  the  like  ofescci. 
committed  within  such  next  adjoining  countiea." 
The  judges  of         §  4<«  *'  It  shall  and  may  be  lawful  for  any  of  the  judscsff  kir 
the  court  of       majesty's  court  of  king's  bench,  or  any  of  the  justices  of  oyer  ai 
king's  bench,      terminer  or  general  gaol  delivery,  for  such  next  adjoinnig  or  ode 
ueTWMiT*^*^    county  as  aforesaid,  on  the  application  of  any  soch  procecotor  or 
custody  for        prosecutors  ten  days  next  before  the  holding  of  aoy  seisioBS«| 
offences  com-     oyer  and  teruuneror  general  gaol  delivery,  for  such  last-mentiMa^ 
mitted  within      county,  by  proper  writs  of  habeas  corpus^  which  they  are  kcrefc? 
the  county  of      empowered  and  authorised  to  issue,  to  cause  any  person  or  perw" 
town  rorporatc,  ^^®  °**y  ^  '"  ****  custody  of  any  sheriff  or  sherift,  or  rf  *« 
to  be  remored  '  keepers  of  an?  gaol  or  prison,  charged  with  any  oience  or  ofoco 
into  Uie  custody  committed  within  the  county  of  any  such  city  or  town  corp0n^> 
of  the  sheriff  of  to  be  removed  into  the  custody  of  the  sheriff  of  soch  nextadljai- 
S*  count^^lrw  *"^  county,  in  order  that  he,  she,  or  they  may  for  such  ofaw«f 
triaP^ai^dii^  ofences  as  aforesaid  be  tried  in  such  last-mentioned  cooDty»i»i 
coronera  tore-    hy  order  under  the  hand  of  any  one  of  the  said  judges  or  j«tt^ 
turn  to  the         of  oyer  and  terminer  and  general  gaol  delivery,  to  direct  the  oor^ 
«>iirtof  oyer      or  corooers  of  the  county  of  any  such  city  or  town  corpant*** 
T^  Stfe  °*''      **^'  ''■*"*chise,  to  return  to  the  next  court  of  oyer  ami  teroi^ 
ft^'onthT'        or  general  gaol  delivery,  to  be  holden  for  such  nextadjooff 
application  of     county,  any  inquisition  or  inquisitioiis,  examiaatioii  or  defMNi^ 
any  prosecutor,  taken  touching  the  death  of  any  person  or  persona  vitmB  ^ 

limits  of  his  or  their  jurisdictions ;  and  whenever  in  pomtf^ 
of  this  act  any  bill  or  bills  of  indictment  shall  be  foaad  hjf^ 
grand  jury  as  aforesaid,  against  any  person  or  peraoef  ^  f 5 
offence  or  offences  committed  or  charged  to  be  comaaitted  ^^ 


Law.]        ig^06iond  of  tbe  l^eacc.  831 

Jie  countj  of  any  city  or  town  corporatet  that  it  shall  and  may  be  ^  ^«  *•  ^  S9» 

avful  for  the  said  courts  of  oyer  and  terminer  and  general  gaol 

delivery  to  issue  process  for  apprehending  the  person  or  persons 

igaiDSt  whom  such  bill  or  bills  ot  indictment  shall  be  found,  if  not 

in  custody,  and  to  compel  the  attendance  of  witnesses  upon  the 

trial  of  such  indictments,  in  like  manner  as  in  cases  of  indictments 

found  in  any  such  court  of  oyer  and  terminer  or  general  gaol 

delivery,  for  offences  committed  within  such  adjoining  counties." 

$  5.  "  Every  recognizance  which,  after  the  passing  of  this  act,  Rceognianees 
iball  be  entered  into  for  the  prosecution  of  any  person  or  persons  ®"^'^  \^^  ^'^^ 
for  any  offence  or  oflfenees  committed  or  chareea  to  be  committed  ^!!!!!1"^^  ^ 

•  1  •  •'^1  n  •  •  1  •  Persons  for 

ffilQin  the  county  of  any  city  or  town  corporate,  or  withm  any  offences  com- 

liberty  or  franchise,  and  every  recognizance  for  the  appearance,  as  mitted'within 

veil  of  witnesses  to  give  evidence  upon  any  bill  of  indictment  to  be  tbe  county  of 

ireferred,  or  any  inquisition  found  for  any  such  offence  or  offences  ""^  *^**y  ^ 

tt  aforesaid,  as  for  the  appearance  of  any  person  or  persons  to  ^^ u>be^i^ 

inswer  our  lord  the  king  for  or  concerning  the  same,  shall  be  fetted  if  the  * 

brfeited,  if  the  prosecutor  shall,  ten  days  previous  to  the  holding  parties,  on  no. 

)f  the  next  court  of  oyer  and  terminer  or  gaol  delivery  in  the  '»ce  of  inten- 

lext  adjoining  or  other  county,  give  notice  to  the  person  bound  ^^^^J^I!^ 

0  such  recognizance  to  give  evidence  upon  such  bill  of  indict-  ^enex^lld](Hn• 

nent,  or  to  answer  our  said  lord  the  king  as  aforesaid,  of  the  ing  county,  do* 

Qtention  to  prefer  such  indictment,  or  to  remove  such  inquisition,  not  appear,  &c. 

a  or  into  the  next  adjoining  or  other  county,  and  the  party  bound 

n  such  recognizance  shall  not  appear,  prosecute,  or  give,  or  be 

'eady  to  give  evidence  at  such  court ;  but  if  the  person  bound  in 

mch  recognizance,  after  notice  as  aforesaid,  shall  appear  at  such 

:ourt  of  the  next  adjoining  or  other  county,  prosecute,  give,  or  be 

ready  to  give  evidence  on  such  indictment  before  the  grand  jury, 

and  on  the  trial  thereof*  or  on  the  trial  of  such  inquisition,  then  the 

said  recognizance  shall  be  discharged  in  such  and  the  like  manner 

as  if  the  person  bound  in  such  recognizance  had  complied  with  the 

terms  thereof." 

i  6.  "  Provided  also,  that  in  case  the  person  or  persons  who  Notice  left  at 

sball  enter  into  such  recognizance  or  recosnizances  as  aforesaid  ^  abode  of 

cannot  be  found,  and  such  notice  as  aforesaid  be  left  at  his,  her,  or  ^^^"^^ 

their  last  place  of  abode,  ten  days  previous  to  the  holding  such  found,  to  be 

seBsioos  as  last  aforesaid,  the  same  shall  be  as  good  and  effectual  as  effectual. 

jf  the  same  were  left  with  the  person  or  persons  who  shall  enter 

mto  such  recognizance  or  recognizances ;  and  that  no  such  recog-  ^f?^^^^^ 

nizance  shall  be  estreated  or  returned  into  the  court  of  exchequer  ^l^nted  undl^tbe 

until  the  next  following  sessions  of  oyer  and  terminer  or  general  nest  following 

gaol  delivery  to  be  holden  for  such  next  adjoining  county,  in  sessiont. 

order  that   such   recognizance  or   recognizances   may  be  dis« 

charged,  in  case  the  person  or  persons  who  shall  have  entered 

iQto  the  same  shall  snew  to  such  court  of  oyer  and  terminer 

0'  general  gaol  delivery  sufficient  cause  for  discharging   the 

i  ?•  **  All  and  every  person  and  persons  before  whom  any  such  Penons  befbre 
recognisance  or  recognizances'as  aforesaid  shall  be  entered  into,  or  whom  such 
by  whom  any  examination  or  deposition  shall  be  taken  touching  rocogniiancee 
^^y  «uch  offence  or  offences  as  aforesaid,  shall  and  they  are  hereby  ™*  Ac^tTl^ 
'^Quired  to  return  the  same  to  the  next  court  of  oyer  and  terminer  J"nj'  j|,^  ^ 
and  general  gaol  delivery  for  such  next  adjoining  county  as  afore-  the  next  court 
^iQi  upon  such  prosecutor  or  prosecutors  as  aforesaid   caving  at  of  oyer  and 
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terminer  for 
the  next  adjoin- 
ing county, 
upon  notice  of 
intention  to 
prosecute  at 
such  sessions 
for  any  offence 
committed 
within  the 
county  of  any 
city  or  town 
corporate. 
After  such 
notice,  bills 
shall  not  be 
preferred,  &c. 
at  any  sessions 
for  the  county 
of  the  city  or 
town  corpo- 
rate. 

Justices  of 
oyer  and  ter- 
miner for  the 
county  may 
order  the  ex- 
penses of  pro- 
secution, &c. 
to  be  paid,  as 
if  the  indict- 
ment had  been 
tried  in  the 
court  of  the 
county  of  the 
city  or  town 
corporate. 

York  to  be  con- 
sidered as  next 
county  to 
Kingston- 
upon-HuU,  and 
Northumber- 
land as  next 
to  Newcastle- 
upon-Tyne. 

Act  not  to 
extend  to  cer- 
tain places ; 
nor  to  take 
away  any  other 
ancient  privi- 
leges of  corpo- 
rations, who 
shall  not  be 
liable  to  attend 
as  jurymen 
upon  the  trial 
of  any  cause  in 
the  county  at 
large. 
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the  dweHing  house  or  other  place  of  abode  of  the  penoo  or  per- 
sons before  whom  such  recognizaoce  or  recog:iiizaDces  shall  be 
entered  into,  or  by  whom  such  examination  or  deposition  ihtll  be 
taken,  ten  days  before  the  holding  of  any  sessions  of  oyer  ud 
terminer  or  general  gaol  delivery  for  such  next  adjoining  or  other 
county  as  aforesaid^  notice  in  writing  of  his,  her,  or  their  iiiteiition 
to  prosecute  such  indictment  or  inquisition  at  such  last-mestioDed 
sessions  of  oyer  and  terminer  or  general  gaol  delivery  for  asr 
offence  or  offences  committed  within  the  county  of  any  cttj  « 
town  corporate ;  and  after  the  delivery  as  aforesaid  of  any  d 
the  said  notices,  it  shall  not  be  lawful  for  any  person  or  perms 
to  prefer  any  bill  or  bills  of  indictment,  or  to  return  any  isqitis- 
tion  for  any  offence  or  offences  mentioned  in  the  said  recorii- 
zances,  or  any  of  them,  at  or  to  any  sessions  of  oyer  and  ternaer 
or  general  gaol  delivery  for  the  county  of  such  city  or  ten 
corporate," 

§  8.  *'  In  all  cases  of  indictments  and  other  proceedings  Mt 
may  be  tried  before  his  majesty's  justices  of  oyer  and  tensioerff 
general  gaol  delivery  for  any  county,  in  pursuance  of  tbc  pn- 
visions  contained  in  this  act,  it  shall  and  may  be  lawful  fdrsi^ 
justices  to  order  the  expenses  of  the  prosecution,  and  of  the  wit- 
nesses, and  of  the  several  rewards  payable  in  pursuance  of  tbe 
statutes  in  such  cases  made  and  provided  on  the  conned  d 
offenders,  to  be  paid  by  and  to  the  same  persons,  and  in  tbeaae 
manner  as  the  same  would  be  payable  if  such  indictment  hidbeo 
tried  in  the  court  of  oyer  and  terminer  or  general  gaolddivtfyfl^ 
the  county  of  such  city  or  town  corporate." 

§  9.  **  For  the  purposes  of  this  act,  the  county  of  York  Mi  be 
considered  as  the  next  adjoining  county  to  the  county  of  tbe 
town  of  Kingston'upon'Hull ;  the  county  of  NorikumbnUMi  ^ 
the  next  adjoming  county  to  the  county  of  the  town  of  NataA' 
upoH'Tyne" 

§  10.  ''Provided  always.  That  nothing  in  this  act  shall  extea' 
or  be  construed  to  extend  to  the  cities  of  London  and  WetttMP' 
or  the  borough  of  Southwarkf  or  the  city  or  county  of  the  city  at 
Bristol,  or  the  city  or  county  of  the  city  of  Chetier,  or  to  die 
criminal  jurisdiction  of  the  city  of  Exeter  and  county  of  tbe  m^ 
city,  unless  in  cases  of  indictment  removed  into  bis  nu^cstji 
court  of  king's  bench  by  writ  of  certiorari^  from  any  cwrt  « 
criminal  jurisdiction  within  the  said  city  or  county  of  tbeiaidcitT 
of  Exeter." 

§  11.  *<  Provided  also,  that  nothing  in  this  act  shall  extend  or 
be  construed  to  extend  to  take  away  any  other  rights  or  p 
vileges  which  have  been  anciently  granted  to  such  corpontio* 
by  royal  charters  or  grants,  and  which  have  been  ioiineaMniB|r 
held  and  enjoyed  by  such  corporations ;  but  that  they  shall  <^ 
tinue  in  the  full  possession  of  all  their  other  exclusive  ^^^'^\^ 
privileges  as  much  as  if  this  act  of  parliament  had  never  ptfsei 
and  that  they  shall  not  be  obliged  to  attend  as  jarymen  ^ 
the  trial  of  any  cause  or  any  indictment  which  may  be  n*><^ 
from  the  limited  jurisdiction  to  the  county  at  large,  nor  npoe  t» 
trial  of  any  other  cause  or  any  other  indictment  which ,"^7^ 
tried  before  his  majesty's  justices  of  assize,  oyer  and  tenniatfis^ 
general  gaol  delivery,  in  the  next  adjoining  county." 
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^  12.  **  Ptrovided  always,  and  be  it  farther  enacted,  that  nothing  S8  6.  3.  c.  5S. 

I  this  act  contained  shall  extend  or  be  construed  to  extend  to  — 

nable  any  person  to  prefer  any  bill  of  indictment  for  any  offence  ^^t?^  ^^ 
ommitted  or  ebarged  to  be  committed  within  the  county  of  any  pTeferrinjr  anj 
ity  or  town  corporate,  to  the  jury  of  such  next  adjoining  county  bill  of  indict- 
}  aforesaid,  or  to  remove  any  indictment  or  other  criminal  pro*  ment  for  an 
eeding,  except  the  person  preferring  such  bill,  or  applying  for  offence  com- 
jch  removal,  shall  enter  into  a  recognizance  before  the  court  ?'*^^  witfain 
'here  such  bill  shall  be  preferred,  or  the  court  or  magistrate  to  any^tTor^ 
rbom  such  appli<:ation  shall  be  made,  as  the  case  may  be,  in  the  town  corpo- 
(iiD  of  forty  poands,  conditioned  to  pay  the  extra  costs  attending  rate  to  the  jury 
he  prosecution  of  such  offences  in  such  next  adjoining  county,  p^.^^  ^^^  "d- 
fovided  the  court  before  whom  the  trial  is  had  shall  be  of  opinion  J^ni^S  county 
bst  he  ought  to  pay  the  same."  STa^'^n. 

Prisoners  were  tried  at  the  assizes  for  the  county  ofNoilinghamf  (end  into  to 
nd  the  indictnaent  charged  the  offence,  viz.,  the  putting  on  of  a  day  the  extra 
)Tged  note,  to  have  been  committed  in  the  county  of  Noiting'  costs. 
am  ;  but  it  appeared  in  evidence  to  have  been  committed  in  the  Indictment 
>wn  of  Nottingham^  which  is  a  town  corporate,  separated  from  '^**  ^V  ^ 
be  county  at  large,  having  an  exclusive  jurisdiction,  and  separate  bewiSmmittSl 
ommissioners    c£  oyer  and  terminer  and  gaol  delivery :  after  in  ii,^  county 
onviction,  the  point  being  reserved,  the  judges  held,  that  although  of  the  city  or 
uder  38  G.  3.  c*  52.  the  offence  might  be  tried  in  the  county  at  town, 
vge,  yet  the  offence  should  have  been  laid  in  the  county  of  the 
own.    R.  V.  Mellor  and  anoiherf  C.  C.  R.  144. 

Where,  for  a  murder  committed  in  the  town  and  county  of  But  need  not 
^oviAampfon,  an  indictment  was  preferred  before  the  grand  jury  of  •▼«r  that  the 
he  county  of  Hants,  under  38  G.  S.  c.  52.  §  2.,  after  conviction,  on  ^^^^{^^ 
^e  reserved,  the  question  was,  whether  it  was  necessary  that  the  ^„  ^  n^^ 
ndictment  should  allege  that  the  county  of  Hants  was  the  next  adjoining 
idjoining  county  to  the  town  and  county  of  Southampton,     The  county. 
udges  held  the  conviction  right,  for  that  such  an  averment  on 
i^e  face  of  the  indictment  was  not  required ;  but  that  it  might 
appear  in  the  memorandum  or  caption  of  the  record,  [citing  Rex 

f'  Aikos,  1  Str.  553.    8  Mod.  135.   S.  C]   Rex  v.  Gok  C.  C  R. 

179. 

By  51  G.  3.  c.  100.,  reciting  §  2.  and  3.  of  38  G.  3.  c.  52.,  and  51  G.  3.  c.  loa 
that  no  power  was  given  in  cases  of  conviction,  in  pursuance  of 
^°y  of  the  provisions  in  the  said  recited  act,  of  ordering  the  ex- 
ecution of  the  sentence  in  the  county  of  the  city  or  town  corporate 
within  which  the  offence  had  been  committed,  and  was  charged  to 
have  been  committed :  and  whereas  it  may  be  fit  and  expedient, 
that  in  sach  cases  the  punishment  should  be  infiicted,  and  the  sen* 
fences  put  in  execution,  in  the  respective  counties  of  the  cities  or 
tovQs  corporate  where  such  offences  had  been  so  committed ;"  it  is  In  cases  of 
enacted,  <«  that  from  and  after  the  passing  of  this  act  it  shall  and  conviction 
^ay  be  lawful  for  the.court  before  which  any  conviction  shall  have  JJJjf*^^^^ 
taken  place  in  pursuance  of  the  provisions  of  the  said  recited  act,  ^^  mj^^be 
to  order  every  such  convict  to  be  punished  according  to  law,  executed  in  the 
either  within  the  county  where  such  conviction  shall  have  taken  county  of  the 
place,  or  within  the  county  of  the  city  or  town  corporate  wherein  city  or  town 
*uch  offence  shall  have  been  committed  :  and  in  cases  where  the  corporate, 
court  shall  order  such  convict  to  be  punished  within  the  county 
ot  such  city  or  town  corporate,  it  shall  be  lawful  for  the  court, 

^01*.  III.  3  H 
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ProTiding  for 
psyment  of  ex- 
penses not  be- 
fore proTided 
for  by  the 
county  of  a 
city  or  town 
corporate. 


60  O.  S.  & 
1  G.  4.  c.  14. 
Power  to  jus- 
tices, acting  in 
any  place  not 
being  a  county, 
to  commit 
offenders  to  the 
gtol  of  the 
county. 
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after  passing  sentence  upon  every  such  con?ict,  to  order  him  to 
be  delivered  into  the  custody  of  the  sheriff,  gaoler,  or  other 
proper  officer  of  the  county  of  such  city  m*  town  corponte; 
and  the  sheriff,  gaoler,  or  other  proper  officer  of  the  cooot?  of 
such  city  or  town  corporate  is  commanded  to  receiTe  into  ha 
custody  every  such  convict,  and  to  execute  the  sentence  so  possei 
upon  him  in  such  adjoining  county,  as  if  he  had  been  tried  od 
had  received  such  sentence  in  the  county  of  such  city  or  ton 
corporate." 

$  2.  "  And  whereas  it  is  provided  by  the  said  in  part  recited  Kt 
{§  8.),  that  in  all  cases  of  indictments  and  other  proceeding wbd 
may  be  tried  before  H.M.'s  justices  of  oyer  and  terminer  or  |«m- 
ral  gaol  delivery,  for  any  county,  in  pursuance  of  the  proitMi 
contained  in  the  said  act,  it  should  and  might  be  lawful  for  net 
justices  to  order  the  expenses  of  the  prosecution,  and  of  ^ 
witnesses,  and  of  the  several  rewards  payable  in  pursuance  o^i^ 
statutes  in  such  cases  made  and  provided  on  the  confictMB  / 
offenders,  to  be  paid  by  and  to  the  same  persons  and  in  d»flK 
manner  as  the  same  would  have  been  payable  if  such  iadicttfs 
had  been  tried  in  the  court  of  oyer  and  terminer  or  geoenlftt 
delivery  of  the  county  of  sucn  city  or  town  corponte:  t^ 
whereas  it  is  just  and  expedient  that  a  similar  provision  shodd  )e 
made  for  the  payment  of  all  other  expenses  which  maybei&emi 
by  any  such  adjoining  county  in  relation  to  any  person  vitw 
be  tried  or  removed  for  trial  to  such  adjoining  county,  for  «y 
offence  committed  or  charged  to  have  been  committed  m  t:^ 
county  of  any  such  city  or  town  corporate  ;  the  jus^ces  of  orr 
and  terminer  or  general  gaol  delivery,  at  any  sessiooB  tba«s 
holden  for  such  county,  shall  order  all  expenses  wfaatsoerer » 
curred  by  such  county  in  relation  to  any  person  who  shall  be  ?i^ 
in  such  county,  or  removed  thither  for  trial,  for  any  ofeace  00- 
mitted  or  charged  to  have  been  committed  within  the  coii0' 
any  such  city  or  town  corporate,  as  well  in  maintaining  auii^ 
porting  such  person  and  carrying  the  sentence  into  executioo.tf ' 
any  other  respect,  to  be  repaid  to  the  treasurer  of  such  couotj  r 
other  person  acting  as  treasurer  of  such  county,  orwhoifaiii^* 
actually  paid  such  expenses,  by  the  same  person  and  iotfceaa^ 
manner  as  the  same  would  have  been  payable  if  such  tttode* 
supposed  offender  had  remained  in  the  county  of  such  dtj^ru**- 
corporate,  and  had  been  tried  in  the  court  of  oyer  and  ternac' 
general  gaol  delivery  of  the  county  of  such  city  or  town  corp^ 
and  as  if  the  sentence  with  respect  to  such  offender  had  beci^ 
ried  into  execution  within  the  county  of  such  city  or  to«f  ^ 
porate.*' 

Stat.  60  G.S.&1  G.  4.  c.  H.,  after  reciting  that  *«  whef«»» 
trial  of  capital  offences  before  justices  of  peace,  within  to*- 
exclusive  jurisdictions  not  being  counties,  may  beatteodf''* 
inconvenience,  and  it  is  desirable  that  some  remedy  sbooU  be p 
vided  for  the  same,"  enacts,  "  that  the  justices  of  the  peaces!^' 
within  and  for  any  town,  liberty,  soke,  or  place,  not  bea: ' 
county,  but  having  an  exclusive  jurisdiction  for  the  trial  ^^"^ 
nies  and  misdemeanors  committed  within  the  same,  c^  '^ 
and  after  the  passing  of  this  act  (28th  Feb.  1890)  haveiaUp^ 
within  their  respective  limits,  at  their  discretion,  to  am^  ^ 
person  duly  charged  before  them,  or  any  of  them,  with  aarc^^ 


-^aw.  ]        S>eB0m0  of  tbe  Peace.  835 

flfence  committed  within  such  limits,  to  the  gaol  of  the  county  ^o  O.  s.  & 
'itiun  which  such  town,  liberty,  soke,  or  place  shall  be  situated,  i  G.  i.  c.  14. 
len  to  be  tried  at  the  next  session  of  oyer  and  terminer  or 
eneral  gaol  delivery,  to  be  held  in  and  for  such  county,  in  the 
iine  manner  as  if  such  offence  had  been  committed  within  any 
tber  part  of  the  same  county,  and  as  if  such  person  had  been 
ommttted  by  any  other  justice  of  the  same  county,  not  being 
rjthin  such  limits." 

§  2.  **  In  all  cases  where  any  justice  or  justices  of  the  peace,   Justices  autho- 
uder  the  authority  of  this  act,  shall  commit  any  person  to  the  ^^^  to  b>°<l 
ounty  gaol,  it  shall  be  lawful  for  such  justice  or  justices,  and  he  °^*'  ^>*"^«»*« 
nd  they  is  and  are  hereby  authorised  and  required  also  to  bind  .^  ^^F^^"" 

11  ^'  t      '^  i_  •  wince,  to  give 

ver  all  necessary  parties  and  witnesses  by  recognizance,  to  pro.  evidence  ut  the 
?cute  and  give  evidence  against  such  offenders  at  the  next  ses-  sessions  of  oyer 
ons  of  oyer  and  terminer  and  general  gaol  delivery,  and   to  and  terminer; 
ansmit  such  recognizance,  and  all  depositions  taken  before  him  ^"^  transmit 
•  them  relating  to  the  charge,  to  the  clerk  of  the  crown,  clerk  of  tjl^'bdbre 
aize*  and  other  proper  officer,  to  be  filed  in  the  court  of  oyer  them  to  the 
id  terminer  and  general  gaol  delivery  for  such  county,  to  the  clerk  of  the 
tent  that  the  same  may  be  used  or  put  in  force  by  the  judge  or  crown,  &c. 
dges  of  the  said  court,  as  he  or  they  shall  deem  proper,  accord- 
g  to  law." 

§  3.  **  In  all  cases  of  any  commitments  to  tlie  county  gaol  under  Eipensei  of 
e  authority  of  this  act,  all  the  expenses  to  which  the  county  the  prosecution 
ay  be  put  by  reason  of  such  commitment,  together  with  all  such  |?  ^  P**^  ^^ 
:penfles  of  the  prosecution  and  witnesses  as  the  judge  shall  be  pi^^Hl,^^ 
eased  to  allow  by  virtue  of  any  law  now  in  force,  shall  be  borne  which  the  !^. 
id  paid  by  the  said  town,  liberty,  soke,  or  place  within  which  fence  shall  be 
ch  ofience  shall  have  been  committed,  in  like  manner  and  to  be  committed. 
ised  by  the  same  means  whereby  such  expenses  would  have  been 
ised  and  paid  if  the  offender  had  been  prosecuted  and  tried 
ithin  the  limits  of  such  exclusive  jurisdiction ;  and  the  judge  or 
mrt  of  oyer  and  terminer  and  general  gaol  delivery  shall  have 
11  power  and  authority  to  make  such  order  touching  such  costs 
id  expenses  as  such  judge  or  court  shall  deem  proper ;  and  also 
direct  by  whom  and  in  what  manner  such  expenses  shall  in  the 
"St  instance  be  paid  and  borne,  and  in  what  manner  the  same 
tall  be  repaid  and  raised  within  the  limits  of  such  exclusive  juris- 
ction,  in  case  there  be  no  treasurer  or  other  officer  within  the 
\me,  who,  by  the  custom  and  usage  of  such  place,  ought  to  pay 
le  same  in  the  first  instance.*' 
See  1  &  2  G.  4.  c.  63.  ant^  §  1.  of  this  tit. 

By  4  &  5  fF.4.  c»  27.,  reciting  that,  **  whereas  the  justices  of  the   4&  5  w.  4. 
3ace  acting  in  and  for  certain  boroughs  and  franchises  in  that  c.  S7. 
irt  of  the  United  Kingdom  called  England^  not  being  empowered 
.  y  charter  or  otherwise  to  hear  and  determine  felonies  at  the 
,  eneral  sessions  of  the  peace  held  in  and  for  such  boroughs  and 
anchiseSf  are  by  law  required  to  send  for  trial  at  the  general 
.  nizes  for  the  county  wherein  such  borough  or  franchise  may  be 
M  ituated,  e\ery  person  charged  with  felony,  whereby  the  adminis- 
'  ration  of  justice  is  injuriously  delayed,  and  the  expenses  to  which 
.he  county  insuch  cases  is  liable  are  grievously  increased  ;  "  it  is  J"»**co*  ?^*^* 
;  «acted,  ••that  froraandafter  the  passing  of  this  act,  the  justices  of  b^oughs^ay 
he  peace,  and  any  such  justice  acting  in  and  for  any  borough  or  commit  persons 
..  tftnchise  in  that  part  of  the  United  Kingdom  called  England^  not  for  felonies 
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being  empowered  by  charter  or  otherwise  to  hear  and  determioe 
felonies,  shall  and  may  commit  every  person  charged  with  anj 
such  felony  as  the  court  of  quarter  sessions  may  have  jorisdicuoQ 
to  try,  to  be  tried  at  the  general  quarter  sessions  of  the  pesce 
for  the  county,  riding,  or  division  wherein  such  borough  or  fran- 
chise shall  be  situate,  or  at  any  adjournment  thereof;  sod  the 
justices  of  the  peace  acting  in  and  for  such  county,  ndm^,or 
division  are  hereby  empowered  to  try  persons  so  committed  ai  tbe 
general  quarter  sessions  of  the  peace  held  for  such  county,  ridicf, 
or  division,  or  at  any  adjournment  thereof." 

§  2.  '*  And  whereas  the  justices  of  the  peace  acting  in  snd  for 
certain  boroughs  and  franchises  in  that  part  of  the  said  UoitAl 
Kingdom  called  £n^/!aiuf  have  jurisdiction,  at  the  general  sessiob  at 
the  peace  held  in  and  for  such  borough  or  franchise,  to  hesr  lad 
determine  divers  felonies,  and  it  is  expedient  that  any  such  jof- 
tice  or  justices  should  have  power  in  certain  cases  to  cominit  far 
trial  at  the  general  quarter  sessions  of  the  peace  for  the  cousij, 
riding,  division,  or  shire  in  which  such  borough  or  franchise  nir 
be  situate,  any  person  charged  with  felony  which  the  saidjustiai 
are  not  authorised  or  empowered  to  hear  and  detennine  stdx 
eeneral  sessions  of  the  peace  held  in  and  for  such  borough  or 
franchise  ;  be  it  therefore  enacted,  that  from  and  after  the  (mbb^ 
of  this  act  it  shall  and  may  be  lawful  to  and  for  a  justice  oribr 
justices  of  the  peace  acting  in  any  of  the  said  last-meoMud 
boroughs  or  franchises  to  commit  to  the  gaol  of  the  cooBti. 
riding,  division,  or  shire  in  which  such  borough  or  franchise  mir 
be  situate,  to  be  tried  at  the  general  quarter  sessions  of  the  peace 
in  and  for  such  county,  riding,  division,  or  shire,  any  person  chsrged 
with  a  felony  which  the  said  court  of  quarter  sessions  maj  ^ 
jurisdiction  to  try,  and  to  the  trial  of  which  the  jurisdiction  oftk 
justices  of  such  borough  or  franchise  at  the  general  sessions  of  tk 
peace  in  and  for  such  borough  or  franchise  does  not  extend ;  ib^ 
the  justices  of  the  peace  acting  in  and  for  such  last-nieotiooe>l 
county,  riding,  division,  or  shire  are  hereby  authorised  snd  eo- 
powered  to  try  any  such  person  so  committed  as  last  afivcstid  it 
the  general  ouarter  sessions  of  the  peace  held  in  and  for  such  ooaB- 
ty,  riding,  division,  or  shire." 

§  3.  **  In  all  such  towns  or  franchises  which  have  a  recorder  mi 
a  prison  fit  for  the  confinement  of  prisoners,  the  roagistratei « 
such  town  or  franchise  shall  commit  to  the  prison  of  such  t«n 
all  persons  charged  with  having  committed  within  such  town  f 
franchise  any  felony  or  misdemeanor  which  might,  ifthessincli*! 
been  committed  out  of  such  town  or  franchise,  and  witfaio  ^ 
body  of  any  county,  have  been  tried  by  the  justices  of  qta^^. 
sessions  of  such  county ;  and  the  court  of  quarter  sesstou  <i 
such  town  or  franchise  shall  have  the  same  authority  to  iaqoir€«^* 
hear,  determine,  and  punish  any  persons  charged  with  such  felositf 
or  misdemeanors  as  the  courts  of  quarter  sessions  of  coaDtiesha««' 
which  quarter  sessions  the  justices  for  such  town  or  frsnchise  i^ 
hereby  required  to  hold." 

VIL  ^(t^t  Cetttral  Crimtttal  Conrr^ 

An  important  act  has  been  framed  by  the  legislature,  for  e^* 
blishing  a  new  court  for  the  trial  of  offences  committed  io  ^ 
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netropolts  and  parts  adjoining.    By  this  act  the  jurisdictions  of 

he  magistrates,  not  only  in  the  county  of  Middlesex,  but  also  in 

be  counties  of  Essex,  Kent,  and  Surrey,  are  limited  and  regulated 

Q  many  important  particulars. 

Bj  4&  5  ^.  4.  c.  36.,  reciting  that  << whereas  it  is  expedient,  for  4  &  5  W.  4 

lie  more  effective  and  uniform  administration  of  justice  in  criminal  c.  S6. 

ases,  that  offences  committed  in  the  metropolis  and  certain  parts 

djoining  thereto  should  be  tried  by  justices  and  judges  of  oyer 

nd  terminer  and  gaol  delivery  in  the  city  of  London;"  it  is 

nacted,  •«  that  the  lord  mayor  for  the  time  being  of  the  city  of  The  lord  mayor 

,ondon,  the  lord  chancellor  or  lord  keeper  of  the  great  seal,  and  ?[^^^'^ 

II  the  judges  for  the  time  being  of  his  majesty's  courts  of  kine's  thejudlrwrihe' 

ench,  common  pleas,  and  exchequer,  the  chief  judge  and  tne  aldermen,  re- 

vo  other  judges  in  bankruptcy,  the  judge  of  the  admiralty,  the  corder,  and 

ean  of  the  arches,  the  aldermen  of  the  city  of  London,  the  common  ler- 

jcorder,  the  common  serjeant,  the  judges  of  the  sheriffs'  court  of  Jf*"*  of  Lon- 
•.#»»•        >       f      .i»»i«  J  don.  and  such 

le  city  of  London  for  the  time  bemg,  and  any  person  or  persons  ^^^  ^  ^ 

ho  hath  or  shall  have  been  lord  chancellor,  lord  keeper,  or  a  majesty  may 

idge  of  any  of  his  majesty's  superior  courts  of  Westminster,  to*  appoint,  to  be 

ether  with  such  others  as  his  majesty,  his  heirs  and  successors,  judges  of  a 

lall  from  time  to  time  name  and  appoint  by  any  general   com-  f^'}'^^*^ 

iission  as  herein -a  Aer  stated,  shall  be  and  be  taken  to  be  the  <<  Central  Cri- 

idges  of  a  court  to  be  called  the  *  Central  Criminal  Court,'  to  niinal  Court." 

hich  his  majesty,  and  his  heirs  and  successors,  may  direct  his 

?nera]  commission  as  herein-afler  mentioned ;  and  which  court 

lall  have  jurisdiction  to  hear,  try,  and  determine  all  offences 

3mmitted  or   alleged  to  be  committed  as  herein-aAer  speci- 

3d." 

k  2.  **  It  shall  be  lawful  for  his  majesty,  his  heirs  and  successors,  His  mijesty 
om  time  to  time  to  command  and  cause  to  be  issued   com-  may  issue  a 
lissions  of  oyer  and  terminer  to  inquire  of,  hear,  and  determine  ^""J^^r^ 
1  treasons,  murders,  felonies,  and  misdemeanors  committed  within  n^ner  and  gaol 
le  city  oi  London  and  county  of  Middlesex,  and  those  parts  of  delivery  for 
\t  counties  of  Essex,  Kent,  and  Surrey  within  the  parishes  of  London  and 
'arking,  East   Ham,    West   Ham,  Little  Ilford,  L<m   Layton,  Middlesex,  and 
"^aUhamstffw,  Wanstead  St.  Mary,  Woodford,  and  Ching/ord,  in  ^,"^j, 
le  county  of    Essex ;    Charlton,   Lee,    Lewisham,    Greentvich,  ,mj  Surrey. 
Woolwich,  Eltham,  Plumstead,  St.  Nicholas  Deptford,  that  part  of 
^  Paul  Deptford  which  is  within  the  said  county  of  Kent,  the 
)erty  of  Kidbrook,  and  the  hamlet  of  Mottingham,  in  the  county 
'  Kent ;  and  the  borough  of  Southvoark,  the  parishes  of  Battersea, 
'ermondsea,  Cambertoell,   Christchurch,  Clapham,  Lambeth,    St, 
lary  Netoington,  Rotherkithe,  Streatham,  Barnes,  Putney,  that 
irt  of  St.  Paul  Deptford  which  is  within  the  said  county  of 
^trrey^  Tooting  Graveney^  Wandsrvorih,  Merton,  Mortlake,  Kevo, 
ichmond,   Wimbledon,  the   Clink  Liberty,  and  the  district   of 
ambeth  jPalace,  in  the  county  of  Surrey;  and  also  commissions 

gaol  delivery  to  deliver  his  majesty's  gaol  of  Newgate  of  the 
isoners  therein  charged  with  any  of  the  offences  aforesaid, 
)n)mitted  within  the  limits  aforesaid ;  and  it  shall  be  lawful  for 
le  justices  and  judges  of  the  central  criminal  court  aforesaid,  or 
^y  two  or  more  of  them,  to  inquire  of,  hear,  determine,  and 
ijudge  all  such  treasons,  murders,  felonies,  and  misdemeanors, 
^d  all  treasons,  murders,  felonies,  and  misdemeanors  which  might 
£  inquired  off  heard,  and  determined  under  any  commission  of 

3h  3 
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4  &  5  W.  4.       oyer  and  terminer  for  the  city  of  London  or  county  of  MiddUuxf 
c.  36.  or  commission  of  gaol  delivery  to  deliver  the  gaol  of  NewgaUy  or 

which,  in  case  the  parts  of  the  counties  of  Eisex,    Keni^  and 
Surrey  respectively  comprised  within  the  limits  aforesaid  had  been 
counties  of  themselves,  might  have  been  inquired  of,  heard,  and 
determined   under  commissions  of  oyer  and  terminer  and  gaol 
delivery  for  such  counties,  and  to  deliver  the  said  gaol  of  Nnegaie 
at  such  times  and  places  in  the  said  city  or  the  suburbs  thereof  as 
by  the  said  commissions  shall  be  appointed,  or  as  the  said  justices 
and  judges  by  virtue  and  in  pursuance  thereof,  or  any  two  or 
more  of  them,  shall  appoint,  and  to  award  and  issue  all  precepts 
and  process,  and   use  and  exercise  all  powers  and  authorities 
belonging  to  justices  of  oyer  and  terminer  and   gaol  delivery: 
Provided  always,  that  such  court  shall  have  power  and  juns- 
diction  to  proceed  on  every  such  commission  so  issued  as  afore- 
said, and  act  under  such  commission,  until  a  new  commission  shall 
be  issued." 
New  district  to       §  ^*  "  "^^^  district  situated  within  the  limits  of  the  junsdictioB 
be  considered  as  herein-before  established  shall  be  deemed  and  taken  to  be,  in  all 
one  county,  and  cases  tried  before  the  said  justices  and  judges,  one  coanty  for  afl 
venue  to  be        purposes  of  venue,  local  description,  trial,  judgment,  ana  execa- 
"'mTco  rt""    ^*®"»  "^^  herein  specially  provided  for;  and  in  all   indictnieDts 
to' wit,"  &C.        ^"^  presentments  preferred  and  tried  before  the  said  justices  and 

judges  the  venue  laid  in  the  margin  shall  be  as  follows,   <  Central 
Criminal  Court  to  wit  ;*  and  all  offences  which  in  other  indictmeDti 
would  be  laid  to  have  been  committed  in  the  county  where  the 
trial  is  had,  and  all  material  facts  which  would  be  in  other  indict- 
ments averred  to  have  taken  place  in  the  county  where  the  trial 
is  had,  shall,  in  indictments  prepared  and  tried  in  the   said  court, 
be  laid  to  have  been  committed  and  averred  to  have   taken  place 
*  within  the  jurisdiction  of  the  said  court.' " 
Power  to  sum-        $  4.  *'  The  sheriffs  of  the  city  of  London^  and  of  the  counties  of 
mon  juries  from  Middlesex^  EsseXi  Kenty  and  Surrey  respectively,  shall  execute 
London  or  from  ^^^  obey  all  precepts  and  process  which  the  said  justices  and 
^  ^".u^-^-®*^  judges  shall  award,  issue,  and  direct  unto  them  respectiv^j,  and 

from  both  mdis-  •',    «       .  •      i        j  i  j  j    ^ 

criminately,  to    shall,  whenever  required  and  commanded,  summon  and  retura 

try  all  offences  from  the  said  city  of  London  and  county  of  Middlesex^  and  from 
cognizable  by  the  parts  of  the  said  counties  of  Essex^  Kenty  and  Surrey  withia 
the  act.  tiie  limits  of  this  act,  a  competent  number  of  persons  qualified 

according  to  law  to  inquire  of,  present,  and  try  all  oflences  and 

other  matters  cognizable  by  the  said  justices  and  judges  ;  and  the 

persons  so  returned,  whether  taken  wholly  from  the  city  of  London 

or  the  said  counties,  or  taken  indiscriminately  from  the  said  city 

and  the  said  counties,  shall  have  authority  to  inquire  of,  present, 

hear,  try,  and  determine  all  such  offences  and  other  matters,  and 

all  issues  and  all  matters  of  fact  arising  out  of  such  trials  or  relating 

thereto,  notwithstanding  that  such  persons  are  not  inhabitants  of 

the  city,  county,  or  place  where  such  offences  or  other  matters 

As  to  jurors       ^^y  ^®  committed  or  arise;  and  any  person  having  served  upon 

residing  within    any  grand  jury  or  petty  jury  summoned  and  returned  from  the 

the  limiu  of       said  counties  of  Essexy  Kenty  and  Surreyy  under  the  authority  of 

the  act  in  ^his  act,  shall  henceforth  be  exempt  for  and  during  twelve  calendar 

aoTsunw  **      months  next  after  such  service  from  serving  upon  any  jury  in  any 

'^^'        court  (except  the  sessions  of  the  peace)  to  be  holden  ror  the  county 

in  which  such  juror  shall  reside. 


Law.]        ^miontf  of  tbt  l^tace.  889 

§  5L  *'  And  whereas,  for  the  more  convenient  distribution  of  4  &  5  W.  4. 
prisonersy  as  well  before  trial  as  after,  and  also  for  rendering  ^*  ^' 
more  effectual  the  punishment  of  imprisonment,  it  may  be  expe-  „.  „«•  *-  ^r 
dient  that  power  should  be  given  to  appoint  from  time  to  time  in  order  in^un<? 
what  places  of  confinement  within  the  limits  of  this  act  such  to  appoint  the 
prisoners  shall  be  kept  in  custody ;  be  it  therefore  further  enacted,  places  of  con- 
tbat  it  shall  be  lawful  for  his  majesty,  by  and  with  the  advice  of  *n«n«nt  for 
bis  privy  council,  from  time  to  time  to  order  and  direct  in  what  P"***"**"- 
gaol,  house  of  correction,  or  other  prison,  being  within  the  limits 
of  this  act,  any  person  or  persons  charged  with  or  convicted  of 
offences  committed  or  alleged  to  have  been  committed  within 
the  limits  of  this  act  shall  be  imprisoned  or  kept  in  custody  ;  and 
that  when  and  so  often  as  his  majesty,  by  and  with  the  advice  of 
his  privy  council,  shall  be  pleased  to  give  such  orders  and  direc- 
tions, the  said  justices  and  judges  of  oyer  and  terminer  and  gaol 
delivery,  and  all  justices  of  the  peace,  coroners,  and  other  magis- 
trates acting  within  the  limits  ot  this  act,  shall  commit  all  persons 
charged  or  convicted  before  them  to  such  gaol,  house  of  correction, 
or  other  prison  as  in  such  orders  or  directions  shall  be  expressed 
and  commanded,  any  law,  usage,  or  custom  to  the  contrary  not* 
withstanding  :  Provided  nevertheless,  and  it  is  hereby  declared,   Expenses  to  be 
that  the  city,  county, 'or  place  in  which  the  offence  of  such  person  borne  by  the 
or  persons  was  committed  or  alleged  to  have  been  committed  shall  ^^,"."5^'  «*'  '** 
be  liable  to  and  charged  with  the  expense  of  supporting  and  ^„  ^mStted 
maintaining  such  prisoner  during  his  imprisonment  in  such  gaol, 
house  of  correction,  or  other  prison,  at  and  after  such  rate  as  his 
majesty,  by  and  with  the  advice  of  his  privy  council,  shall  order 
and  direct,  and  shall  be  paid  by  the  treasurer  of  the  said  city, 
county,  or  place  in  which  such  offence  was  committed  or  alleged 
to  have  been  committed  :  Provided  nevertheless,  that  the  county 
of  Middlesex  and  city  of  fVeslminster  and  liberty  of  the  Totoer  of 
London  shall  not  be  liable  to  any  charge  for  the  support  and  main- 
tenance of  any  prisoner  charged  with  any  offence  in  the  said 
county,  city,  or  liberty,  who  shall  be  committed  to  his  majesty's 
g^\  oT  Netogate" 

§  6.  "  The  general  penitentiary  at  Milbank  shall  be  considered  Penitentlaiy  at 
one  of  the  prisons  in  which  his  majesty  by  virtue  of  this  act  may,  Milbank  to  be 
with  the  advice  of  his  privy  council,  direct  any  persons  charged  one  of  the  pri- 
or convicted  of  offences  within  the  limits  of  this  act  to  be  im-  J^» '^n^""  •his 
prisoned  and  kept  in  custody." 

§  7.  "  It  shall  be  lawful  for  his  majesty,  by  an  order  in  writing   Persons  sen- 
to  he  notified  in  writing  by  one  of  his  majesty's  principal  secre-  tenced  to  im- 
taries  of  state,  to  direct  that  persons  who  may  be  sentenced  to  pnsonment 
imprisonment  by  any  court  or  competent  authority  for  any  offence  {;®y?°^  ^ 
committed  beyond  the  limits  of  this  act,  and  who,  having  been  iJcT may  be*re- 
examined  by  an  experienced  surgeon  or  apothecary,  shall  appear  moved  to  the 
to  be  free  from  any  putrid  or  infectious  distemper,  and  fit  to  be  penitentiary  at 
removed,  shall  be  removed  to  the  penitentiary  at  Milbankf  there   Milbank, 
to  be  imprisoned  for  and  during  their  respective  terms  of  imprison- 
ment." 

k  8.  <'  All  provisions  and  regulations  expressed  and  contained  in  Regulations  in 
<^1)  acts  made  for  the  government  of  the  general  penitentiary  at  all  penitentiary 
Milbank^  and  all  powers  given  by  such  acts  for  the  confinement,  '^ta  shall  apply 
employment,  and  management  of  convicts  removed  thereto  in  ^^^P"*^^'*®" 
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4  &  5  W.  4.       oyer  and  terminer  for  the  city  of  London  or  county  of  MiMexi, 
c-  36.  or  commission  of  gaol  delivery  to  deliver  the  gaol  of  NeagaUt  or 

which,  in  case  the  parts  of  the  counties  of  £»ex,  Kent  nd 
Surrey  respectively  comprised  within  the  limits  aforesaid  had  bees 
counties  of  themselves,  might  have  been  inquired  of,  beard,  asd 
determined   under  commissions  of  oyer  and  terminer  and  gaol 
delivery  for  such  counties,  and  to  deliver  the  said  gaol  of  Anqrs/f 
at  such  times  and  places  in  the  said  city  or  the  suburbs  thereof 21 
by  the  said  commissions  shall  be  appointed,  or  as  the  said  justices 
and  judges  by  virtue  and  in  pursuance  thereof,  or  any  tvo  <f 
more  of  them,  shall  appoint,  and  to  award  and  issue  all  prece?ti 
and  process,  and   use  and  exercise  all  powers  and  autboritM 
belonging  to  justices  of  oyer  and  terminer  and  gmA  delirerr: 
Provided  always,  that  such  court  shall  have  power  aad  jurit- 
diction  to  proceed  on  every  such  commission  so  issued  ai  afore- 
said, and  act  under  such  commission,  until  a  new  commission  sbl! 
be  issued.*' 
New  district  to       §  ^'  ''  '^^^  district  situated  within  the  limits  of  the  jorisdicNi 
be  considered  as  herein-before  established  shall  be  deemed  and  taken  to  be,  ia  ail 
one  county,  and  cases  tried  before  the  said  justices  and  judg^,  one  county  fori! 
venue  to  be        purposes  of  venue,  local  description,  trial,  judgment,  aodexeo 
"nd  Court"*    ^^^^*  ^^^  herein  specially  provided  for;  and  in  all  indictaflts 
to  wit,**  &C.        ^^^  presentments  preferred  and  tried  before  the  said  justiceiiad 

judges  the  venue  laid  in  the  margin  shall  be  as  follows,  <  Cntnl 

Criminal  Court  to  wit ;'  and  all  offences  which  in  other  indictiBeits 

would  be  laid  to  have  been  committed  in  the  county  where  {k 

trial  is  had,  and  all  material  facts  which  would  be  in  other  indic!- 

ments  averred  to  have  taken  place  in  the  county  where  the  tr^ 

is  had,  shall,  in  indictments  prepared  and  tried  in  the  said  cofft 

be  laid  to  have  been  committed  and  averred  to  have  taken  pbce 

*  within  the  jurisdiction  of  the  said  court.'" 

Power  to  sum-        §  4.  ''  The  sheriffs  of  the  city  of  London,  and  of  the  coaotia« 

mon  juries  from  Middlesex,  Essex,  Kent,  and  Surrey  respectively,  shall  ner£i 

London  or  from  ^^^  Q\^y  ^\  precepts  and  process  which  the  said  jusdca  em 

frombotMndis^  judges  shall  award,  issue,  and  direct  unto  them  respectiTdj. »£ 

criminately,  to    shall,  whenever  required  and  commanded,  summon  and  retir: 

try  all  offences    from  the  said  city  of  London  and  county  of  Middlesex,  and  fns 

cognisable  by      the  parts  of  the  said  counties  of  Essex,  Kent,  and  Surrof  wida 

the  act.  (iiQ  limits  of  this  act,  a  competent  number  of  persons  qtialiM 

according  to  law  to  inauire  of,  present,  and  try  all  oieaces  vi 

other  matters  cognizable  by  the  said  justices  and  judges;  soivi 

persons  so  returned,  whether  taken  wholly  from  the  dty  of  X^** 

or  the  said  counties,  or  taken  indiscriminately  from  the  said  c:^ 

and  the  said  counties,  shall  have  authority  to  inquire  iiHf  prefr*- 

hear,  try,  and  determine  all  such  offences  and  other  malten-  c« 

all  issues  and  all  matters  of  fact  arising  out  of  such  triaborreltf^ 

thereto,  notwithstanding  that  such  persons  are  not  bbabftano  ^ 

the  city,  county,  or  place  where  such  offences  or  otber  onifen 

As  to  jurors       ^^Y  ^®  committed  or  arise ;  and  any  person  having  served  wftc 

residing  wiUiin    any  grand  jury  or  petty  jury  summoned  and  returned  fron  tke 

the  limits  of       said  counties  of  Essex,  Kent,  and  Surrey,  under  the  aothority  d 

Ewe*^  K    L      ^^^^  *^''  *^*''  henceforth  be  exempt  for  and  during  tweli«  calecir 

and*Sunw^        months  next  after  such  service  from  serving  upon  any  jury  in  irr 

court  (except  the  sessions  of  the  peace)  to  be  holden  for  die  coobit 
in  which  such  juror  shall  reside. 
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§  5.  ''  And  whereas,  for  the  more  convenient  distribution  of  4  &  5  W.  4. 
'isoners,  as  well  before  trial  as  after,  and  also  for  rendering  ^*  ^* 
ore  effectual  the  punishment  of  imprisonment,  it  may  be  expe-  „.       •  ♦▼  br 
ent  that  power  should  be  given  to  appoint  from  time  to  time  in  order  in^^midT 
hat  places  of  confinement  within  the  limits  of  this  act  such  to  appoint  the  ' 
isoners  shall  be  kept  in  custody ;  be  it  therefore  further  enacted,  placet  of  con* 
at  It  shall  be  lawful  for  his  majesty,  by  and  with  the  advice  of  Anftn^t  for 
s  privy  council,  from  time  to  time  to  order  and  direct  in  what  P"***"**"- 
lol,  house  of  correction,  or  other  prison,  being  within  the  limits 
'  this  act,  any  person  or  persons  charged  with  or  convicted  of 
Fences  committed  or  alleged  to  have  been  committed  within 
le  limits  of  this  act  shall  be  imprisoned  or  kept  in  custody  ;  and 
at  when  and  so  often  as  his  majesty,  by  and  with  the  advice  of 
s  privy  council,  shall  be  pleased  to  give  such  orders  and  direc* 
)ns,  the  said  justices  and  judges  of  oyer  and  terminer  and  gaol 
.'livery,  and  all  justices  of  the  peace,  coroners,  and  other  magis- 
ites  acting  within  the  limits  of^this  act,  shall  commit  all  persons 
lai^ed  or  convicted  before  them  to  such  gaol,  house  of  correction, 
other  prison  as  in  such  orders  or  directions  shall  be  expressed 
id  commanded,  any  law,  usage,  or  custom  to  the  contrary  not* 
ithstaoding  :  Provided  nevertheless,  and  it  is  hereby  declared,   Expenses  to  be 
at  the  city,  county,  *or  place  in  which  the  offence  of  such  person  borne  by  the 
persons  was  committed  or  alleged  to  have  been  committed  shall  ^^,""J^*5*^'  *" 
f  liable   to  and  charged  with  the  expense  of  supporting  and  ^^i  committed. 
lintainiDg  such  prisoner  during  his  imprisonment  in  such  gaol, 
»use  of  correction,  or  other  prison,  at  and  after  such  rate  as  his 
ajesty,  by  and  with  the  advice  of  his  privy  council,  shall  order 
id  direct,  and  shall  be  paid  by  the  treasurer  of  the  said  city, 
unty,  or  place  in  which  such  offence  was  committed  or  alleged 
have  been  committed  :  Provided  nevertheless,  that  the  county 
Middlesex  and  city  of  fVeslminster  and  liberty  of  the  Totoer  of 
ondon  shall  not  be  liable  to  any  charge  for  the  support  and  main* 
nance  of  any  prisoner  charged  with  any  offence  in  the  said 
lunty,  city,  or  liberty,  who  shall  be  committed  to  his  majesty's 
tol  of  Netvgaie.'* 

§  6.  **  The  general  penitentiary  at  Milbank  shall  be  considered  Penitentiary  at 
le  of  the  prisons  in  which  his  majesty  by  virtue  of  this  act  may,  Milbank  to  t>e 
ith  the  aovice  of  his  privy  council,  direct  any  persons  charged  on«of*hepn- 
convicted  of  offences  within  the  limits  of  this  act  to  be  im-  "^  '*"^*'  ^^ 
isoned  and  kept  in  custody." 

§  7.  ''  It  shall  be  lawful  for  his  majesty,  by  an  order  in  writing  Persons  sen- 
be  notified  in  writing  by  one  of  his  majesty's  principal  secre-  tenced  to  tm- 
ries  of  state,  to  direct  that  persons  who  may  be  sentenced  to  pritonment 
iprisonment  by  any  court  or  competent  authority  for  any  offence  K^Ug^f^ihj» 
iromitted  beyond  the  limits  of  this  act,  and  who,  having  been   ^rt 'nwy  be  re- 
;amined  by  an  experienced  surgeon  or  apothecary,  shall  appear  moved  to  the 
be  free  from  any  putrid  or  infectious  distemper,  and  fit  to  be  penitentiary  at 
moved,  shall  be  removed  to  the  penitentiary  at  Milbank,  there   Milbank. 
be  imprisoned  for  and  during  their  respective  terms  of  imprison- 
ent." 

§  8.  '*  All  provisions  and  regulations  expressed  and  contained  in  Regulations  in 
I  acts  made  for  the  government  of  the  general  penitentiary  at  all  penitentiary 
Hibanky  and  all  powers  given  by  such  acts  for  the  confinement,  "cts  shall  apply 
aployment,  and  management  of  convicts  removed  thereto  in  ^  pn*^''"*" 
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confined  there 
by  the  autho- 
rity of  this  act. 

Commitments, 
to  what  prison 
by  the  justices 
and  judges  of 
oyer  and  ter- 
miner, &c. 


Sheriffs  of 
London  may 
execute  judg- 
ments. 


Justices  and 
coroners  in 
Essex  and 
Kent  to  com- 
mit offenders 
to  Newgate, 
and  justices  and 
coroners  in 
Surrey  to  com- 
mit offenders  to 
Horsemonger 
lane,  and  cer- 
tify examin- 
ations to  the 
court. 


Justices  and 
coroners  to 
specify  that 
persons  are 
committed 
under  this  act, 
and  to  take 
examinations, 
&C.  as  required 
under  7  G.  4. 
C64. 
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pursuance  of  such  acts,  shall  be  applicable  and  made  anilable  in 
respect  of  all  persons  who  may  be  removed  or  sent  to  sodi  peni- 
tentiary in  pursuance  of  any  order  in  council  madeby  theaotlMffitj 
of  this  act,  as  fuUy^  to  all  intents  and  purposes,  as  if  the  aid 
regulations,  provisions,  and  powers  were  expressed  sod  gifcn  br 
this  act." 

§  9.  "  It  shall  be  lawful  to  and  for  the  said  justioa  and  jndga 
of  oyer  and  terminer  and  of  gaol  delivery,  or  any  tvo  or  msre  ef 
them,  to  commit  any  person  or  persons  who  shall  be  brou^ 
before  them  charged  with  any  offence  cognizable  by  such  jatlicci 
and  judges  under  and  by  virtue  of  this  act,  or  who  shall  be  cob* 
victed  or  attainted  before  them,  to  such  gaol,  house  of  coirectia, 
or  other  prison  as  may  be  specified  in  any  order  of  council  to  be 
made  by  virtue  of  this  act,  or  if  no  such  order  shall  hare  bn 
made,  then  to  the  common  gaol*  house  of  correction,  or  odur 
prison  o^  the  city,  county,  or  place  to  which  such  offender  o^ 
nave  been  committed  if  this  act  had  not  passed,  or  to  his najcsj's 
gaol  ofNexvgaUf  there  to  remain  until  discharged  by  doe  come  of 
law,  or  in  execution  of  his  or  their  respective  judgments;  sd^bi 
case  of  such  commitment  to  the  said  gaol  of  NengaU,  utaim. 
of  such  judgments  shall  and  may  be  had  and  done  upon  sdi 
person  or  persons  by  the  sherife  of  the  said  city  of  Lon^is^ 
same  way  and  as  fully  to  all  intents  and  purposes  as  if  theote 
of  which  such  person  or  persons  was  or  were  convicted  hadbeo 
committed  in  the  said  city  of  London" 

§  10. ''  Until  his  majesty  shall  be  pleased,  by  and  with  tbeabioe 
of  his  privy  council,  to  order  and  direct  in  what  gaol,  hooie  ^ 
correction,  or  other  prison,  persons  charged  with  or  coDTicto)  ot 
offences  committed  or  alleged  to  have  been  committed  withiDtbe 
limits  of  this  act  shall  be  imprisoned  or  kept  in  custody,  it  iliill  be 
lawful  for  any  justice  of  the  peace  or  coroner  acting  in  and  for  (be 
said  counties  of  Essex  or  Kent^  so  far  as  relates  to  the  said  lefSi 
parishes  lying  within  their  respective  counties,  to  cooraiitflif 
person  or  persons  charged  with  any  of  the  offences  aforessid  ctt 
nizable  by  the  said  justices  and  judges  of  oyer  and  teroioervi 
gaol  delivery  by  virtue  of  this  act  to  his  majesty's  gaol  of  Aira^' 
and  also  for  any  justice  of  the  peace  or  coroner  acting  in  suifef 
the  said  county  of  Stirrej/,  so  far  as  relates  to  the  several  ptfis^ 
above  mentioned  lying  within  the  said  county  of  Sirrr^,  toeoos^ 
any  person  charged  with  any  of  the  offences  aforesaid  copoJ^ 
by  the  justices  and  judges  of  oyer  and  terminer  and  gaol  delire:! 
by  virtue  of  this  act  to  his  majesty's  gaol  of  Horsemongif  ^ 
or  NeMMgtoH  in  and  for  the  county  of  Surrey" 

§  11.  '*  Every  justice  or  coroner  acting  within  the  limiu  of t» 
act  shall  specify  in  the  commitment  that  the  person  or  fH^ 
charged  are  committed  under  the  authority  of  this  act;  9»^ 
justice  or  coroner  shall  in  all  such  cases  take  the  Hke  exao^ 
ations,  informations,  bailments,  and  recognizances,  and  certi^t* 
same  to  the  said  justices  of  oyer  and  terminer  and  gad  de&v<^' 
as  they  are  required  by  an  act  passed  in  the  seventh  year  of  <*^ 
reign  of  his  late  majesty  king  George  the  fourth,  intituled  A»  ^ 


for  improving  the  administration  of  criminal  justice  is  ^"P^' 
and  any  justice  of  the  peace  or  coroner,  in  default  of  so  doiip 
shall  be  hable  to  the  same  fines  and  penalties,  to  be  imp<»^^J^ 


i 
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(aid  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery  4  &  5  W.  4. 

n  the  same  manner  as  is  mentioned  in  the  said  act ;  and  when  any  ^'  ^- 

)erson  or  persons  shall  be  committed  to  his  majesty's  gaol  for  the 

»>anty  of  Surrey  for  any  offence  coenizable  by  the  said  justices  and  J!Z^  ^  **!— 
j/!»  ^j-^-  jiji'  ■_       •*'^  <••_•     more  pmoncn 

udges  of  oyer  and  termmer  and  gaol  delivery  by  virtue  of  this  ^om  countj 

ict,  by  a  commitment  specifvins  that  such  person  or  persons  is  or  gaol  of  Sunvj 

ire  committed  under  the  authonty  of  this  act,  the  sheriff  of  the  said  ^  Newgate. 

county  of  Surrey,  or  the  keeper  of  the  gaol  for  the  said  county, 

ihall,  six  days  at  least  before  the  sitting  of  the  next  court  of  oyer 

ind  terminer  and  gaol  delivery  appointed  under  the  authority 

>f  this  act,  or  at  such  other  time  as  the  said  justices  and  judges 

>r  oyer  and   terminer  and  gaol  delivery,  or  any  two  or   more 

)f  them,  shall  from  time  to  time  direct,  cause  such  person  and 

persons,  with  their  commitments  and  detainers,  to  be  safely  re- 

Qoved  from  the  gaol   of  the  said  county   of   Surrey ^  without 

he  issuing  of  any  writ  of  habeas  corpus^  or  other  writ,  to  the  said 

raol  of  Newgaief  there  to  remain  until  delivered  by  due  course  of 


aw." 


§  12.  ^*  It  shall  be  lawful  for  any  two  of  the  said  justices  and  Power  to  order 
udges  of  oyer  and  terminer  and  of  gaol  delivery  to  order  and  payment  of  ex- 
lirect  the  costs  and  expenses  of  prosecutors  and  witnesses,  in  all  penses  to  pro. 
rases  where  prosecutors  and  witnesses  may  be  by  law  entitled  'y^"*"d 
hereto,  to  be  paid  by  the  treasurer  of  the  county  in  which  the  ^*°*""**- 
offence  of  any  person  prosecuted  would  have  been  tried  but 
or  this   act;  and  every  such  treasurer  or  some  known  agent  Treaiuierof 
hall  attend  the  said  justices  and  judges  of  oyer  and  terminer  county,  or  his 
ind  iraol  delivery  during  the  sitting  of  the  court,  to  pay  ail  such  "gent,  to  attend 

§  13.  **  No  bill  of  indictment  for  any  misdemeanor  (other  than  ^     .. 

)er]ury  or  subornation  of  perjury)  which  can  or  may  be  presented  aictment  to'be 

o  the  grand  jury  at  any  sessions  of  the  peace  for  the  said  city  of  presented  to  the 

Wettminsier  and  borough  of  Souihwarkf  and  counties  of  Middlesex^  grand  jury  un. 

Essex^  Kenif  and  Surrey,  respectively,  in  which  such  misdemeanor  lc»  the  prose- 

VBS  committed  or  alleged  to  have  been  committed,  shall  be  pre-  f"*^'.**?*  ***"* 

lented  to  the  srand  jury  to  be  summoned  under  the  authority  of     "°:,.ill*" 
,.  i^**'''  I  ••'i     cognisance, 

his  act,  unless  the  prosecutor  or  other  person  presenting  such 

ndictment  shall  have  been  bound  by  recognizance  to  prosecute 
}r  give  evidence  at  the  sessions  to  be  hela  under  the  authority 
}f  this  act  against  the  person  or  persons  accused  of  such  misde- 
neanor,  or  unless  such  person  or  persons  accused  shall  have  been 
:ommitted  to  or  detained  in  custody,  or  shall  be  bound  by  recog- 
nizance to  appear  at  the  said  sessions  to  be  held  under  the  author- 
ty  of  this  act." 

§  14*  "It  shall  be  lawful  for  the  court  of  the  lord  mayor  and  Court  of  the 
ildermen  of  the  city  of  London,  having  the  government  and  ^^^  mayor  and 
ordering  of  the  said  gaol  of  Newgate,  to  enter  into  agreement  ^«™«n  of 
vrhh  the  justices  of  the  peace  for  the  said  counties  of  Essex,  Kent,  contiw^  wi^ 
Eind  Surrey  f  for  the  support  and  maintenance  in  the  said  gaol  of  the  justices  of 
Newgate  of  any  prisoner  or  prisoners  so  committed  or  removed  Essex,  Kent, 
thereto  under  the  authority  or  this  act ;  and  the  sum  to  be  paid  ^^  Surrey,  foi 
for  the  support  and  maintenance  of  such  prisoner  or  prisoners  ^^^^pportof 
in  the  said  gaol  of  Newgate,  and  for  their  removal  therefrom,  shall  ^^  N^nte!" 
be  after  such  rate  and  in  such  manner  as  shall  be  settled  and  agreed 
by  and  between  a  committee  of  the  said  aldermen  to  be  appointed 
from  time  to  time  by  the  said  court  of  aldermen  and  a  joint  or 
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4  &  5  W.  4.  cases  of  removal  from  the  jurisdiction  of  jnslioes  of  Uie  petce  for 
c-  S6.  the  said  cities  of  London  or  Wctlminsterf  the  liberty  of  the  Taitr 

^   .        .  of  London^  the  borough  of  Southwarkj  or  counties  of  MiddU*a 

men  to  parties  <^^  Surrey^  two  dajs'  noUce,  and  in  case  of  removal  from  dx 
entcriog  into  jurisdiction  of  the  justices  of  the  peace  for  the  coantiet  of  L^^n 
rccognuanccs  and  Kent^  one  week's  notice,  shall  have  been  give  either  persona  r 
of  change  of  or  by  leaving  the  same  at  the  place  of  residence  as  of  which  the 
^^"^^^  parties  bound  by  such  recognizance  are  therein  described,  to  ip- 

pear  before  the  court  of  oyer  and  terminer  and  gaol  delnrenr 
instead  of  the  said  other  justices :  Provided  also,  that  it  th^l  b« 
lawful  for  the  court,  judge,  or  recorder  who  shall  grant  racfa  vn 
of  certiorari  or  habeas  corpus^  and  it  is  hereby  required,  thst  nd 
court,  judge,  or  recorder  shall  cause  the  party  applying  for  fach 
writ  or  writs,  whether  he  be  the  prosecutor  or  party  durgedt.n 
such  offence,  to  enter  into  a  recognizance  in  such  sum,  and  wli 
or  without  sureties,  as  the  court,  judge,  or  recorder  msj  direct, 
conditioned  to  give  such  notice  as  aforesaid  to  the  parties  bosnj 
by  such  recognizance  to  appear  before  the  said  court  of  oyer  vi 
terminer  and  gaol  delivery  instead  of  before  the  said  other  justica 
respectively,  and  to  do  such  other  things  as  such  court,  jodgei  cr 
recorder  shall  direct." 
Justices  of  §  19.  "  It  shall  be  lawful  for  the  said  justices  of  the  pesoetctaf 

peace  may  de^    Jn  ^^d  for  the  Said  cities  of  London  and  fVesiminsUr,  the  " 


dul^^tefo^nd  ®^  ^^  Tower  or  London,  the  borough  of  Souiktoark^mdh^ 
at  sessions  to  ^'^  counties  of  Middlesex,  Essex,  Kent,  and  Surrey,  if  tbejsbS 
the  justices  of  think  fit,  to  certify,  transmit,  and  deliver  to  the  said  joslictt  lod 
oyer  and  ter-  judges  of  oyer  and  terminer  and  gaol  delivery,  any  indictmeoior 
miner  and  gaol  presentment  found  or  taken  before  them  at  their  said  respectin 
deliTery.  general  or  quarter  sessions  of  the  peace,  or  at  any  adjoimaKc^ 

thereof,  for  any  offence  or  offences  cognizable  by  the  said  josdcs 

and  judges  o?  oyer  and  terminer  and  gaol  delivery  by  nrtne  < 

this  act,  in  the  same  manner  to  all  intents  and  purposes  u  tbeni^ 

justices  of  the  peace  might  or  could  do  if  the  said  coort  of  onr 

and  terminer  and  gaol  delivery  was  holden  in  the  county  vkre 

such  indictments  or  presentments  were  found  or  taken.** 

Justices  to  $  ^  *'  ^^  shM  be  lawful  for  the  said  justices  and  judges  of  onr 

settle  officers*      and  terminer  and  gaol  delivery,  in  sessions  assembled,  snd  tbcy 

fees,  or  a  salary,  are  hereby  authorised  and  required  to  ascertain,  make,  and  settle  a 

Jh^^'**j^^r    ^^^^  ®^  ^^^  *"^  allowances  to  be  received  and  taken  by  the 

ht^Mu  several  officers  of  the  said  court,  and  from  time  to  time  to  slw 

and  vary  the  same  as  may  to  them  appear  just  and  reasonsbit 
which  said  table  of  fees  and  allowances  shdl  be  hong  iid  io  t!v 
court  of  sessions,  and  a  copy  thereof  transmitted  to  the  derbs^ 
the  peace  of  the  said  counties  o?  Middlesex,  Essex,  Ke^  ^ 
Surrey  ;  or  it  shall  be  lawful  for  the  said  justices  and  y»^  ^ 
ascertain,  make,  and  settle  a  salary  in  lieu  of  such  fees  m  ^' 
ances,  to  be  paid  to  the  said  officers  or  either  of  them  ^^f^ 
formance  of  their  respective  duties,  as  to  the  said  justices  s" 
judges  of  oyer  and  terminer  and  gaol  delivery  shall  seen  retasfi* 
able  and  just,  and  to  order  and  direct  how  and  in  what  i"^|"ff' 
and  by  whom  such  fees  and  allowances  or  salary  shali  ^J^ 
and  also  to  order  and  direct  such  portion  as  they  sbsll  tbns  u 
of  the  expense  of  preparing  calendars  and  sessions  papers*  sss^ 
other  expenses  incident  to  this  act,  to  be  borne  >o^  (^^g^I 
treasurer  of  each  of  the  said  counties,  and  such  portifls  m^  ^ 
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laid  by  such  treasurers  accordingly :  ProTided  nevertheless,  that  4  &  5  W.  4. 
he  county  of  Middlesex  shall  not  be  liable  to  any  portion  of  the  ^  ^* 
expense  of  preparing  calendars  or  sessions'  papers,  or  of  any  other 
expenses  incident  to  this  act,  to  which  the  said  county  would  not 
lave  been  liable  in  case  this  act  had  not  been  passed." 
i  21.  "  Provided  nevertheless,  and  be  it  further  enacted,  that  Settions  of  the 
lothing  herein  contained  shall  hinder  or  prevent,  or  shall  be  con-  p«ace  not  to  be 
trued  to  binder  or  prevent,  the  justices  of  the  peace  for  the  said  ^^^^  u^i?* 
ities  of  London  and  fVestminsier,  the  liberty  of  the  Tower  of  IHunu^w^of 
^ndottf  the  borough  of  Southwarky  and  the  said  counties  of  Mid'  this  act. 
^ex,  Essex,  Kent,  and  Surrey^  from  holding  their  respective 
eneral  or  ouarter  sessions  of  the  peace  in  their  respective  juris- 
ictions  during  the  sitting  of  the  said  court  of  oyer  and  terminer 
ad  gaol  delivery  to  be  held  in  pursuance  of  this  act ;  and  that 
either  this  act,  nor  the  commissions  of  oyer  and  terminer  and  gaol 
elivery  from  time  to  time  to  be  issued  under  the  authority  of 
lis  act,  shall  supersede,  interfere  with,  or  affect  any  other  com- 
ission  or  commissions  of  oyer  and  terminer  to  be  at  any  time 
sued  by  his  said  majesty,  his  heirs  and  successors,  in  the  said 
)unties  of  EsseXf  Kent,  and  Surrey,  or  the  jurisdiction  by  virtue 
lereof,  nor  hinder  or  prevent  the  justices  of  oyer  and  terminer  Nor  other  com- 
'  be  from  time  to  time  appointed  by  any  commission  to  be  issued  miasioDs  of 
ider  the  authority  of  this  act  from  holding  their  respective  ses-  ^^,^J^ 
)Ds  at  one  and  the  same  time,  it  being  the  true  intent  and  mean-  g^i  deliverT. 
g  of  this  act,  that  the  justices  to  be  named  and  appointed  in 
id  by  any  other  commissions  of  oyer  and  terminer  and  gaol 
(livery  to  be  hereader  issued  in  the  said  counties  of  Essex,  Kent, 
d  Surrey,  shall  have  the  like  power  and  jurisdiction  to  inquire 
)hear,  and  determine  all  offences  by  virtue  of  such  commissions 
^ich  they  would  have  had  if  this  act  had  not  been  made :  Pro- 
ied  nevertheless,  that  they  shall  not  be  required  or  obliged  to 
c|uire  of,  hear,  and  determine,  or  to  deliver  the  respective  gaols 
prisons  of  the  same  last-mentioned  counties  of  any  person  or 
rsoDs  whose  offence  or  offences  is,  are,  can,  or  may  be  inquired 
t  dealt  with,  tried,  and  determined  under  and  by  virtue  of  the 
mmissions  of  oyer  and  terminer  and  gaol  delivery  to  be  from 
ne  to  time  issued  under  the  authority  of  this  act." 

§  22.  «  And  whereas  it  is  expedient  that  persons  charged  with   Authorising 
rtain  offences  committed  on  the  high  seas  and  other  places  court  to  try 
thin  the  jurisdiction  of  the  admiralty  of  England  should  speedily  ^^^^  *^^- 
brought  to  trial,  it  shall  and  may  be  lawful  for  the  justices  and  ^^^  **°  ™ 
%e8  of  oyer  and  terminer  and  gaol  delivery  to  be  named  in  and 
pointed  by  the  commissions  to  be  issued  under  the  authority  of 
>s  act,  or  any  two  or  more  of  them,  to  inquire  of,  hear,  and  de- 
inline  any  offence  or  ofl^ences  committed  or  alleged  to  have  been 
mmitted  on  the  high  seas,  and  other  places  within  the  jurisdiction 
the  admiralty  of  England,  and   to  deliver  the  gaol  of  Netv 
ie  of  any  person  or  persons  committed  or  detained  therein  for 
y  offence  or  offences  alleged  to  have  been  done  and  committed 
OD  the  high  seas  aforesaid  within  the  jurisdiction  of  the  ad- 
ralty  of  England ;    and  all  indictments  found  and  trials  and 
ler  proceedings  had  and  taken  by  and  before  the  said  justices 
d  judges  of  oyer  and  terminer  and  gaol  delivery  shall  be  valid 
d  effectual  to  all   intents  and  purposes  whatsoever;   and   it 
^1  and  may  be  lawful  for  any  three  of  the  said  justices  and 
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judges  of  oyer  and  terminer  and  gaol  delivery  to  order  and  direct 
the  payment  of  the  costs  and  expenses  of  such  protecadoos  b 
manner  prescribed  and  directed  by  the  before-recited  act  of  the 
seventh  of  George  the  Fourth." 

§  23.  *'  Provided  always,  that  nothing  in  this  act  cootained 
shall  extend  or  be  construed  to  extend  to  prejudice  or  affect  the 
rights,  interests,  privileges,  franchises,  or  authorities  of  the  iord 
mayor,  aldermen,  and  recorder  of  the  city  of  London,  or  their 
successors,  the  sheriflfe  of  the  city  of  London  and  county  of  AfW- 
dlesext  for  the  time  being,  or  to  prohibit,  defeat,  alter,  or  diminiak 
any  power,  authority,  or  jurisdiction  which  at  the  time  of  makiog 
this  act  the  said  lord  mayor,  aldennen,  and  recorder  for  the  tbe 
being,  of  the  said  city,  did  or  might  lawfully  use  or  exercise;  ud 
that,  notwithstanding  any  practice  or  custom  of  the  said  citjof 
London  to  the  contrary,  it  shall  be  lavrful  for  the  lord  mj&i 
court  of  the  city  o£  London  to  sit  on  any  day  on  which  anyssnn 
of  the  peace,  oyer  and  terminer  and  gaol  delivery  shaU  bebeld 
within  the  said  city ;  and  that  all  proceedings  of  the  laidloid 
mayor's  court  that  could  or  might  have  been  had  or  takeo  if  s^ 
sessions  were  not  held  shall  and  may  be  had  and  taken,  ui 
practice,  custom,  or  law  to  the  contrary  notwithstanding." 

§  26.  '*  This  act  shall  be  deemed  and  taken  to  be  a  public  act: 
and  shall  be  judicially  taken  notice  of  as  such  by  all  judges,  justKC* 
and  others,  without  being  specially  pleaded/' 

Precept  to  summon  the  Sessions. 

[Lamb.  381.] 

County  of  1  J    P-  and  K.  P.,  esquires,  justices  of  our  scneniphn 

—•J      *  the  kingf  assigned  to  keep  the  peace  in  the  cv^f 

aforesaid^  ana  also  to  hear  and  determine  divers  fdosif'' 


trespasses,  and  other  misdemeanors  committed  in  the  said  ct^r 
ana  one  of  us  of  the  quorum  ;  to  the  sheriff^  of  the  same  coiXh 
greeting ;  on  the  behalf  of  our  said  sovereign  lord  ike  kin^,  c 
command  you  that  you  omit  not,  by  reason  of  any  liberty  vtka 
your  county,  but  that  you  enter  therein,  and  thai  you  cause  io  <^ 
before  us,  or  others,  justices  assigned  to  keep  the  peace  in  ik  to^ 
county,  and  also  to  hear  and  determine  divers  jdonies,  trtsftsu^ 

and  other  misdemeanors  in  the  said  county  committed,  on ^' 

the day  of  now  next  ensuing,  at  the  hour  ^in  a  w 

forenoon  of  the  same  day,  at  ■  in  the  said  county,  twentf^ 

good  and  lavful  men  of  the  body  of  the  county  tLforesaid,  ikn  ^ 
there  to  inquire,  present,  do,  and  perform  all  and  nngiderff^^ 
things  tohich,  on  the  behalf  of  our  said  sovereign  lord  the  Jang*  3^ 
be  enjoined  them  ;  also,  that  you  make  known  to  all  coronerh^^ 
of  gaols  and  houses  of  correction,  high  constables,  and  beilS^*^ 
liberties  tvithin  the  county  aforesaid,  that  they  be  then  then  t^i 
and  fulfil  (hose  things  xvhich  by  reason  of  their  offices  tktdl  U  • 
be  done :  moreover,  that  you  cause  to  be  proclaimed  throng  i^^ 
county,  in  proper  places,  the  aforesaid  sessions  of  the  peace  to  tt*^ 
at  the  day  and  place  aforesaid;  and  do  you  be  then  there,  iodo^ 
execute  those  things  tohich  belong  to  your  office  ;  and  hwae  y^  ^ 
there  as  tvell  the  names  of  the  jurors,  coroners,  keepers  ^'^ 
and  of  houses  of  correction,  high  constables  and  baiUfi  amti^ 
as  also  this  precept.     Given  under  our  seals,  at  h.  ta  tk  »«*^/ 
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foresaid,  the  ■     -  day  of  ,  in  the  year  of 

le  reign  of* 

When  the  sheriff*  hath  received  this  precept,  he  must  direct 
*vera]  warrants  to  the  several  bailiffs  of  hundreds  and  liberties, 
^ntalning  in  them  the  substance  of  the  said  precept. 

The  Style  of  the  Sessions. 

ounty  of  1  'T'HE  general  quarter  sessions  of  the  peace  holden 

'■  J         at %n  and  for  the  said  county y  on  the 

rfflv  of'  in  the year  of  the  reign  of  our 

vereign  lord  George  the  fourth  ^  of  the  united  kingdom  of  Great 
ritain  and  Ireland  king,  defonder  qfthefoith^  before  J.  P.  and 
.  P.  esquires y  and  others^  justices  of  our  said  sovereign  lord  the 
nv^  assigned  to  keep  the  peace  in  the  said  county^  and  also  to  hear 
m  determine  divers  fodoniest  trespasses,  and  other  misdemeanors  in 
e  said  county  committed ,  and  of  the  quorum,  and  so  forth. 

ondition  of  a  Recognizance  to  appear  and  give  Evidence  at 
the  Sessions,  in  case  where  the  King  is  a  Party. 

fVE  condition  of  this  recognizance  is  such,  that  if  the  ahove^bound 
'  A.  W.  shall  personally  appear  at  the  next  general  quarter  seS' 
07U  of  the  peace,  to  be  nolden  at  — ^—  in  and  for  the  county  of 
—     ■>  and  then  and  there  give  such  evidence  as  he  hnovoeth  against 

\for  having  foloniously  taken  and  carried  atoay  ,  the 

roperty  of  -,  and  do  not  depart  thence  toithout  leave  of  the 

'id  court,  then  this  recognizance  to  be  void. 

ubpoena  to  give  Evidence  in  case  where  the  King  is  not 

Party, 

JEORGE  the  fourth —  To  A.  W.,  B.  W,,  and  C.  W.,  of 

— — ,  yeomen,  greeting.  We  command  you,  and  every  of 
OU)  that,  all  business  being  laid  aside,  and  all  excuses  ceasing,  you 
0  in  your  proper  persons  appear  before  our  justices  assigned  to  keep 
y  peace  in  the  county  of  -  -  ,  and  also  to  hear  and  determine 
ivers  fdonies,  trespasses,  and  other  misdemeanors  in  our  said 
^unty  committed,  at  the  sessions  of  the  peace  to  be  holden  at  ■ 

•i  and  for  the  said  county,  on the day  of 

oto  next  ensuing,  at  the  hour  often  in  the  forenoon  of  the  same  day, 
3  testify  all  and  singular  those  things  which  you,  or  any  of  you, 
^11  knoto,  in  a  certain  appeal  noto  depending  between  the  church' 
wardens  and  overseers  of  the  poor  of  the  parish  of  ,  appellants, 

^d  ike  churchwardens  and  overseers  of  the  poor  of  the  parish  of 

[ 9  respondents,  touching  and  concerning  the  removal  of  A.V. 

^om  the  said  parish  of  "  to  the  said  parish  of [or,  in 

^e  where  tne  king  is  a  party  ■  to  testify  the  truth  and 

ixe  evidence  on  our  behalf  against  A.  O.for  assaulting  C.  D.]  And . 
nis  you  and  every  of  you  are  in  no  wise  to  omitt  under  the  penalty 
flOl.for  you  and  every  of  you.     Witness  J.  Pt  and  K.  P.  esquires, 
^^  of  his  majesty  s  justices  of  the  peace  for  the  said  county,  the 
day  of . 

Note;  there  may  be  four  witnesses  put  in  one  subpoena. 
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A  Subpoena  Ticket  for  a  Witness. 

TlfR'  A.  W.     Btf  virtue  of  a  vorit  of  subpoena  to  you  and  oiher$ 

directed^  and  herewith  shewn  unto  you^  you  are  required  per* 

sonatly  to  he  and  appear  at  the  next  general  quarter  seuions  of  the 

peace  to  be  holden  at  ,  in  and  for  the  county  of » to 

testify  the  truth  according  to  your  knowledge  in  a  certain  appeal  now 
depending  bettoeen  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  >,  appellants^  and  the  churchwardens  and  over- 

seers  of  the  poor  of  the  parish  of ,  respondents^  concerning  tie 

removal  of  A.  F.Jrom  the  said  parish  of to  the  said  parish 

of  t  on  the  part  of  the  said  appellants  ;  and  herein  you  are 

not  to  foil,  on  pain  of  lOl,      Dated       ■'  day  of is 

the  '  year . 

Other  matters  relating  to  the  very  extensiye  office  of  a  magis- 
trate may  be  found  under  their  proper  beads,  in  almost  every  title 
of  this  work. 


^tSSiOne,  Petty  and  Special. 


Statutes  autho-   T^^  various  Statutes  justices  of  the  peace  are  empowered  to  hold 
rising  petty  petty  and  special  sessions  for  especial  purposes,  e»  g*  by 

and  special         stat.  43  Eliz.  c.  2.  and  64f  G.  3.  c.  91.,  to  appoint  overseers  of  the 
*euioo$,  poor ;  stat.  1 3  G.  3.  c.  78,  and  55  G.  3.  c,  68.,  to  appoint  surveyors  of 

thehig  hways ;  by  stat.  37  G*  3.  c.  143.  §  4.,  for  appointing  exa- 
miners of  weights  and  balances ;  9  G.  4.  e.  61. 9  for  licensing  ale* 
houses,  &c. 

Power  is  now  vested  in  magistrates  at  sessions  to  make  such 
arrangements  and  alterations  in  the  divisions,  for  the  holding  of 
special  sessions,  &c.,  as  may  suit  best  with  general  convenience. 
9  G.  4.  c.  43.  By  stat.  9  G.  4.  c.  43.,  after  reciting,  *'  whereas  by  divers  acts 

now  in  forcjs  it  is  enacted,  that  certain  matters  and  things*  to  the 
same  respectively  mentioned,  shall  be  transacted  and  determined 
within  the  divisions  or  limits  within  which  the  same  shall  arise,  or 
the  parties  therein  concerned  inhabit  or  exercise  their  trade  or 
calling,  and  by  or  before  one,  two,  or  more  justices  of  the  peace 
dwelling  within  or  near  to,  or  usuallv  acting  within,  such  diviaions 
or  limits  respectively ;  and  whereas  tlie  boundaries  of  such  divisioas 
or  limits  are  in  some  instances  uncertain,  and  in  many  have  become 
inconvenient  to  the  inhabitants  within  the  same,  from  the  change 
or  increase  of  trade  or  population,  or  from  other  causes  ;  and 
whereas  doubts  have  arisen  as  to  the  authority  by  which  such 
divisions  or  limits  may  from  time  to  time  be  constituted,  defined, 
or  altered  ;  and  it  is  expedient  that  such  doubts  should  be  removed, 
and  due  provision  made  for  the  constituting,  defining,  and  rego- 
lating  from  time  to  time  such  divisions  or  limits,  as  the  convenience 
of  the  inhabitants  within  the  same  may  require : "  it  is  enacted. 
Justices  to  foT"  « that  at  any  time  or  times  after  the  Michaelmas  quarter 


^\^  *r  hf  "®*'  following  the  passing  of  this  act,  it  shall  be  lawful  for  any  two 
MM  a  rtste-  ^■'  ™°''®  justices  of  the  peace  for  any  count;^,  riding,  or  division  in 
meat  of  the        England  or  Wak^^  having  a  separate  conunission  of  the  peace,  to 
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smit  to  the  clerk  of  the  peace  a  statement  in  writing,  signed  96.4.  c.  43. 
:uch  justices^  of  the  parishes,  tithings,  townships,  and  places 


lin  the  same,  which  in  the  opinion  of  such  justices  would  form  *°^"*^'P»» 
;ther  a  coDTenient  and  a  proper  division  within  and  for  which  ^ould  form  a 
;ial  sessions  should  thenceforward  be  held  ;  or  of  any  parishes,  proper  division 
ngs,  townships,  or  places,  which  in  the  opinion  of  such  justices  for  which  spe- 
ht  to  be  annexed,  for  the  same  purposes,  to  any  other  division  ^^^  •essiom 
le  said  county  than  those  or  that  of  which  at  the  time  of  making  •**°"^*^  ^  ^'"' 
1  statement  they  form  part;  and  that  every  such  statement 

1,  among  other  things,  set  forth  within  what  existing  divisions 
ivision,  limits  or  limit,  the  several  parishes,  sittings,  townships, 
places  enumerated  in  the  same  are  situated  or  deemed  to  be ; 
also  whether  one  or  more,  and  what  existing  divisions  or  limits 
be  altered  by  such  proposed  new  divisions,  or  by  the  change 
ny  place  or  places  from  one  division  to  another ;  and  also  the 
es  of  such  justices  of  the  peace  as  at  the  date  of  such  statement 
usually  resident  or  acting  as  such  within  the  boundaries  of  such 
losed  new  division." 

2.  "  That  at  the  quarter  sessions  next  following  the  receipt  of  Sutement  to 
J  such  statement,  settins  forth  such  particulars  as  are  above  belaid  before 
tnerated,  and  not  otherwise,  the  clerk  of  the  peace  shall  and  he  ^  j"»*ice«  at 
ereby  required  to  lay  the  same  before  such  justices  of  the  peace  JesaionL^'ho 
uch  sessions  assembled ;  and  the  justices  of  the  peace  for  such  are  to  adopt  or 
Dty,  riding,  or  division,  having  such  separate  commission  of  the  reject  the  same, 
ce,  shall  and  they  are  hereby  required  (except  in  the  cases 

sin*after  provided  for)  to  proceed,  at  the  quarter  sessions  next 
owing  the  laying  of  such  statement  before  them  as  aforesaid,  to 
consideration  thereof,  and  at  their  discretion  to  adopt  the  same 
)lly  or  in  part,  or  to  reject  the  same  altogether,  or  to  adjourn 
ir  determination  thereupon  to  the  next  or  any  succeeding  quarter 


sions." 


I  3*  '*  That  immediately  after  the  quarter  sessions  at  which  such  Clerk  of  the 

tement  shall  have  been  first  laid  before  the  justices  of  the  peace  pe»»  to  adver- 

'  clerk  of  the  peace  shall  cause  to  be  published  a  copy  of  such  *^**Jf"*"' 

tement  in  three  successive  numbers  of  one  or  more  weekly  Jjcui^in^" 

vspapers  usually  published  or  circulated  within  the  same  county,  newspapen. 

^pg»  or  division,  and  in  which  the  advertisements  of  county 

siness  are  usually  inserted ;  and  at  the  foot  of  such  copy  shall 

0  cause  notice  to  be  given  that  such  statement  has  been  laid 

fore  such  justices  in  pursuance  of  the  directions  of  this  act,  and 

kt  the  same  will  be  taken  into  consideration  by  the  court  at  the 

^n  next  ensuing  quarter  sessions." 

§  4.  <<  That  when  and  so  often  as  the  justices  of  the  peace  of  if  justices 

y  &vich  county,  riding,  or  division,  having  a  separate  commission  approve,  an 

the  peace,  shall  adopt  wholly  or  in  part  any  such  statement  so  o^lf"  J?  he 
d  before  them,  and  shall  determine  to  change  any  parish,  tithing,  J^J^jin   ^l^new 
'unship,  or  place,  from  one  division  to  another,  or  to  constitute  divUioif  and*^ 
J  new  division  within  which  special  sessions  shall  thenceforward  the  clerk  of  the 

holden,  the  said  justices  of  the  peace  shall  thereupon  make  an  peace  to  pub. 
uer  for  such  alteration,  or  for  the  constituting  and  defining  such  Ush  the  same. 
'W  division,  and  in  such  last-mentioned  order  shall  particularly 
numerate  the  several  parishes,  tithings,  townships,  and  places 
'  ^^.^pi^pnsed  within  such  new  division,  and  shall  also  specify 
^^  division  or  divisions  within  which  respectively  any  parishes, 
things,  townships^  and  places  disannexed  by  such  order  from  any 

VOL.  III.  3  I 


850 

9  G.  4.  c  43. 


No  new  divi- 
sion to  be  con- 
stituted unless 
five  justices  at 
least  shall  be 
proved  to  be 
resident 
therein. 


New  divisions 
to  be  deemed 
lawful  divisions 
for  holding  spe* 
dal  or  petty 
sessions,  or 
other  meetings 
of  justices. 


Justices  at  ses- 
sions to  cause 
inquiry  into  the 
extent  of  divi- 
sions, and  alter 
the  same,  and 
affix  names 
thereto. 
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former  division,  and  not  forming  part  of  such  new  diiision,  shaQ 
thenceforward  be  taken  to  be»  and  also  shall  affix  to  sadi  new  divi- 
sion the  name  of  some  principal  and  convenient  parish,  town^ip,  or 
place  within  the  same,  and  also  shall  in  either  of  such  orders,  ts  the 
case  may  be,  particularly  set  down  the  day  from  which  svch  onkr 
shall  take  effect;  and  the  clerk  of  the  peace  for  such  coantj,  riding. 
or  division  shall  forthwith  publish  a  copy  of  such  order  id  thret 
successive  numbers  ofone  or  more  such  weekly  newspapers  as  afore- 
said, and  shall  transmit  a  copy  of  such  order  to  every  high  co3- 
stable  within  the  limits  of  such  new  or  altered  division  or  divisioB»" 

§  5.  '*  That  nothing  in  this  act  shall  be  taken  to  authorise,  and 
that  it  shall  not  be  lawful  for  any  justices  in  any  court  of  qums 
sessions  to  make  any  order  constituting  such  new  di vision,  uckse 
upon  due  proof  before  them  made  in  open  court  upon  oath,  tk 
for  two  years  next  before  the  making  of  such  proof  there  htre 
been,  and  at  the  time  of  making  the  same  there  are,  at  the  ios. 
five  justices  of  the  peace  residing  in  or  usually  acting  within  tat 
boundary  line  proposed  to  be  the  limits  of  any  such  new  divisou' 

§  6*  *'  That  from  and  after  the  day  so  specified  in  sudi  ords. 
for  the  term  of  twenty -one  years,  and  until  further  order  of  sesna 
afler  the  expiration  of  that  time,  and  subject  to  no  alteratioo  ^ 
revision  during  such  term,  except  as  herein-after  provided,  i^ 
matters  and  things  which  by  law  are  now  or  hereafter  maj  be  R- 
quired  to  be,  or  which  now  are  usually  transacted  or  deteraiBtd 
within  the  division  within  which  the  same  shall  have  arisen,  on^ 
parties  therein  concerned  inhabit  or  exercise  their  trade  or  caliiif^ 
and  by  or  before  one,  two,  or  more  justices  of  the  peace  dve^^ 
or  usually  acting  within  the  same,  shall  be  transacted  and  detff* 
mined,  so  far  as  the  same  matters  and  things  arise  within  or  coactn 
the  inhabitants  of  such  new  or  altered  division,  or  any  of  tbas^ff 
the  persons  exercising  their  trade  or  calling  therein,  within  tk 
boundaries  of  such  new  or  altered  division ;  and  such  new  oraitcia 
division  shall  thenceforward  be,  and  be  reputed  and  taken  10  ^ 
for  all  purposes  and  in  the  construction  of  all  statutes  now  infcto 
or  hereafter  to  be  made,  and  containing  no  special  provisioototk 
contrary,  a  lawful  division  for  the  holding  of  speciid  sessions:  ^ 
all  bailiffs,  constables,  tithingmen,  surveyors,  overseers  of  thcpo* 
and  other  officers,  publicans,  keepers  of  taverns,  cofiee-hovnesi^ 
victualling-houses,  and  other  persons,  shall  and  they  are  ^eif 
thenceforward  required  to  give  their  attendance  to  and  upoo  0^ 
justices  of  the  peace  at  any  time  assembled  in  such  special  sess«a 
within  the  same  division,  as  fully  and  effectually  as  by  lav  ^ 
had  been  bound  to  do  within  any  division  reputed  or  taken  bf^ 
the  passing  of  this  act  to  be  a  lawful  and  accustomed  divinn  > 
justices  for  the  purposes  aforesaid." 

§  ?•  "  That  at  the  quarter  sessions  next  after  the  laying  of  ^ 
such  statement  before  the  justices  in  such  sessions  assembkd. ' 
shall  and  may  be  lawful  for  such  justices,  if  they  shall  deem  it  <>^ 
pedient  and  proper,  not  to  proceed  to  die  single  considerst»B  - 
such  statement,  but  instead  thereof,  to  cause  to  be  made  an  iof-^ 
and  examination  into  the  boundary  lines,  extent,  and  other  v^ 
circumstances  o£  all  the  existing  and  accustomed  divisions  ^^ 
holding  of  special  sessions  within  the  commission  of  such  jtfitxtf 
and  at  such  or  any  succeeding  quarter  sessions,  to  which  the  cx 
elusion  of  such  inquiry  and  examination  may  from  time  to*^^*^ 
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idjourned,  by  order  of  sessions  to  regulate,  alter^  newnnodel,  and  9  G.  4.  c.  43. 

lubdjvide  all  or  any  of  such  divisions,  in  such  manner  as  shall 

ippear  to  them  proper  and  convenient,  particularly  specifying  in 

lucb  order  the  names  of  all  such  divisions,  whether  newly  consti- 

uted,  altered,  or  unaltered,  the  several  parishes,  tithiogs,  townships, 

ind  places  to  be  comprised  in  each,  and  affixing  or  continuing  to 

ach  the  name  of  some  principal  and  convenient  parish,  township, 

r  place  within  the  same/' 

§  8.  *'  That  the  clerk  of  the  peace  for  any  county,  riding,  or  Clerk  of  tbe 
ivision  in  which  such  order  shall  have  been  made  as  last  aforesaid  P^*^  ^  pul>- 
ball  forthwith  publish  a  copy  of  the  same  in  three  successive  ^**''  *  ^P^  °^ 
umbers  of  one  or  more  such  weekly  newspapers  as  aforesaid,  and  *"^  order, 
ball  also  forthwith  transmit  by  the  post  a  copy  of  the  same  to  the 
hurchwardens  and  overseers  of  the  poor  of  each  parish  within  the 
lid  county,  riding,  or  division,  to  be  by  them  affixed  on  the  prin- 
ipaJ  door  of  the  church  of  such  parish ;  and  at  the  foot  of  every 
ich  copy  80  published  or  transmitted  shall  add  a  notice  specifying 
:  what  time  such  order  will  be  enrolled  as  herein-after  provided, 
id  at  what  time  and  in  what  manner  any  person  or  persons,  or 
^y  corporate,  aggrieved  by  such  order,  may  petition  against  the 
ime,  or  any  part  thereof,  as  hereinafter  provided/' 

§  9.  *'  That  in  every  such  order,  some  time,  not  earlier  than  the  Order  to  ipe- 
•urtb  quarter  sessions  next  after  the  making  thereof,  shall  be  cify  time  when 
'ovisionally  specified,  on  which  the  same  shall  be  enrolled  as  '^{SJ|!^^^'^~ 
.Tein-after  provided,  subject  to  such  alteration  as  may  thereaAer 
i  made  either  in  the  particulars  of  the  said  order,  or  in  the  time 
'  its  enrolment ;  and  that  at  any  court  of  quarter  sessions  pre*  Parties  allowed 
^ing  such  time,  it  shall  and  may  be  lawful  for  any  one  or  more  to  petition 
iTsoD  or  persons,  or  body  corporate,  jointly  or  severally,  to  pre-  agunst  such 
nt  a  petition  in  writing  to  such  court,  against  all  or  any  part  of  o^^' 
ich  order,  and  to  produce  witnesses  in  support  of  such  petition ; 
id  the  justices  at  such  court  assembled  shall  and  they  are 
ireby  required  to  hear  and  determine,  in  a  summary  way,  the 
erits  of  such  petition,  and  to  amend  such  order  so  »r  as  may, 
H>n  such  hearing,  appear  proper  and  convenient:   provided 
trays,  that  no  sucn  petition  shall  be  received  or  examined  into, 
(less  ELder  due  proof  that  a  notice  in  writing,  specifying  the 
ounds  thereof,  which  upon  the  hearing  shall  alone  be  inquired 
to,  hath  been  served,  ten  clear  days  before  the  commencement 
such  sessions,  upon  one  of  the  overseers  of  the  poor,  or  the 
hingman  or  constable,  or  two  substantial  housekeepers  of  the 
rfsh,  tithing,  township,  or  place  respective! v,  as  the  case  may 
,  wherein  such  petitioner  or  petitioners  shall  be  resident  at  the 
oe  of  presenting  such  petition,  and  also  lodged,  twenty  clear 
ys  before  such  commencement,  at  the  office  of  the  clerk  of  the 
ace,  who  shall  and  he  is  hereby  required  forthwith  to  transmit 
:opy  thereof  to  each  of  the  justices  usually  acting  within  or  for 
3  district  or  places  or  place  named  in  such  notice/'  ^^, 

§  10.  **  That  so  soon  as  all  such  petitions  against  such  order  ^JJ^Mi!^^* 
all  have  been  determined,  and  such  amendments  made  therein  as  ^  petitions 
all  have  appeared  necessary  or  proper,  the  justices  at  such  against  the 
arter  sessions  shall  cause  to  be  inserted  therein  some  day  not  wme  lif^e  been 
rlier  than  one  month  after  such  sessions  from  which  the  same  *^*^J'?'i'!**^*  ,^ 
all  take  effect,  and  shall  cause  the  same  order  to  be  enrolled,  subject  to°i^ 
d  the  same  shall  remain  an  order  of  sessions,  controlling  any  teration  for  ten 

S  I  2  years. 
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96.4.  C.43. 


Clerk  of  peace 
to  publish  copy 
of  enrolmeoL 


Proceedings 
not  to  be 
quashed  for 
want  of  form. 


Not  to  extend 
to  MiddleseXi 
&c 


Special 
sions,  what 


Precepts  for 
holding. 
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order  or  orders  of  sessions  heretofore  made  for  the  sqpante  cod- 
stitution  of  any  new  divisions,  or  the  partial  alteration  of  m 
accustomed  divisions,  under  the  former  provisions  of  this  act,  and 
not  subject  itself  to  revocation  or  alteration  of  any  kind  for  the 
space  of  ten  years  thence  next  ensuing;  and  during  such  ten}e35 
DO  such  statement  shall  be  received  or  proceedings  had  thertr. 
as  above  mentioned,  but  during  all  that  time,  and  until  furJier 
order  of  sessions  afler  the  expiration  of  that  time,  the  se^d 
divisions,  as  limited,  modelled,  or  constituted  in  and  hy  ivd 
order,  shall  be  and  be  taken  to  be,  for  all  the  purposes  in  thi!  yi 
mentioned,  the  lawful  divisions  of  such  coimtyy  riding,  or  difisi.e. 
having  such  separate  commission  of  the  peace,  for  the  meei.^ 
of  justices  in  special  sessions,  under  any  statute  now  in  force.  "* 
hereafter  to  be  made,  and  containing  no  special  provision  to  tx 
contrary  ;  and  all  bailiffs,  constables,  tithingmen,  surveyors,  o^t?- 
seers  of  the  poor,  and  other  officers,  publicans,  keepers  of  taur^ 
coffee-houses,  and  victualling-houses,  and  other  persons,  shai>  l. 
they  are  hereby  required  thenceforward,  during  the  time  j^ 
above  limited,  to  give  their  attendance  to  and  upon  the  jus:? 
of  the  peace  at  any  time  assembled  in  such  special  sessions,  v>r': 
the  same  divisions  respectively,  as  fully  and  effectually  as  by  \^ 
they  have  been  bound  to  do  within  any  division  reputed  and  u^ 
before  the  passing  of  this  act  to  be  a  lawful  and  accustomed  s^^ 
sion  for  the  meetings  of  justices  for  any  of  the  purposes  aforea^i' 

§  11.  **  That  immediately  afler  the  enrolment  of  such  ^a 
the  clerk  of  the  peace  shall  and  he  is  hereby  required  to  aasti 
be  published  a  copy  of  the  same  in  three  successive  naisben^ 
one  or  more  such  weekly  newspapers  as  aforesaid,  and  shaL  U 
transmit  one  copy  thereof  to  each  justice  of  the  peace  dve^ 
within  or  usually  acting  within  and  for  such  cotmty,  riding  i 
division,  having  such  separate  commission  of  the  peace." 

§  12.  *'  That  no  order  to  be  made,  nor  any  proceeding  toij 
had  or  taken,  in  pursuance  of  this  act,  shall  be  quashed  or  tici^ 
for  want  of  form,  or  removed  by  certiorari,  or  any  other  n 
or  process  whatever,  into  any  of  his  majesty's  courts  of  rfc>^ 
at  Westminster  s  any  law  or  statute  to  the  contrary  do(t> 
standing." 

§  13.  '<  That  nothing  in  this  act  contained  shall  extendi' 
construed  or  taken  to  extend  to  the  county  of  Middleu:* 
England,  or  to  Scotland  or  Ireland" 

A  special  sessions  means,  a  sitting  convened  by  reasooabk'* 
tice  to  the  other  magistrates  of  the  division.  Per  BajfUtfL'^' 
the  Justices  ojf  Worcestershire^  ^  B.  Sf  A.  233. 

Any  occasional  sitting  of  two  magistrates  is  not  a  special  se^ 
within  the  meaning  of  the  statute  relating  to  the  di?ertise  '<*• 
turnine  of  highways.     S.  C. 

In  the  above  case  the  precepts  for  holding  a  special  se^ 
for  diverting  a  highway  were  issued  September  12th,  anti*-* 
served  on  the  respective  magistrates  on  the  14th,  and  theses^ 
was  held  and  the  order  made  on  the  15th.  The  court  of  q^^'-' 
sessions  refused  to  confirm  the  order,  and  the  matter  >- 
brought  before  B.  R.  on  motion,  they  held  that  reasonable  r. 
had  not  been  given,  and  that  the  quarter  sessions  had  acted  r: 
S.C.^B.^  A.  228. 

Under  the  provisions  of  13  G.  3.  c.  78.  §  62.  (the  bighvsf  >^ 
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>  notice  of  the  special  sessions  must  be  executed  by  the  high 

nstable  or  by  some  analogous  officer ;  and  therefore,  in  a  case 

lere  it  appeared  that  the  notices  had  been  served  by  the  clerk 

the  magistrates,  it  was  held  bad,  and  that  the  proceedings  under 

rere  irregular.     R.  v.  Justices  of  Surrey,  5  B.  Sf  C.  241. 

But  where  the  notices  were  signed  by  the  high  constables,  but 

ved  on  the  magistrates  by  one  of  the  magistrates'  clerks  under 

!  authority  of  the  high  constables,  it  was  held  sufficient.     A.  t. 

stices  of  Suffolk,  6  B.  4*  C.  110. 

See  also  R.  v.  the  Justices  ofDevon^  I  B.  Sf  A.  588. 

Form  of  High  Constable's  Precept  for  a  Petty  or  Special  Ses- 

ns,  see  tit.  91?j0i^tDa?0  in  general ;  Forms,  in  another  volume. 

&ffttp*    See  tit  €attlt. 


^i[)ip0. 


[12  G.  3.  c.  24 — I  &  2  G.  4.  c.  75.-7  &  8  G.  4.  c.  30.] 

Y  Stat.  II  G,  I.e.  99.  §  6.  (now  repealed),  if  any  owner  of,   ii  G.  i. c.  89 
or  captain,  roaster,  mariner,  or  other  officer  belonging  to  any  §  6.  (now  re- 
Pi  shall  wilfully  cast  away,  burn,  or  otherwise  destroy  the  ship  p«led),  det- 
which  he  is  owner,  or  unto  which  he  belongeth,  or  in  any  wise  'J."*^^" 
ect  or  procure  the  same  to  be  done,  with  intent  to  prejudice  \^^  ^  ^^"*  * 
^  person  that  shall  underwrite  any  policy  of  insurance  thereon, 
any  merchant  that  shall  load  goods  thereon  ;  he  shall  be  guilty 
felony  without  benefit  of  clergy. 

^nd  if  any  of  the  said  offences  are  committed  within  the  body  of 
ounty,  they  shall  be  tried  there ;  if  on  the  high  seas,  they  shall 
tried  'as  in  cases  of  piracy  under  the  statute  28  Hen*  8.  c.  15* 
f  tit.  amniialf;  Court* 

Jpon  this  statute  fV.  Codlings  the  master  of  the  ship,  was  in-  Acceasariei  on 
ted  at  the  admiralty  sessions,  October  1802,  for  wilfully  de-  land  to  destmc- 
)ying  the  ship  on   the  high   seas,  and    fT.  Macfarlane  and  *"°"  °^  "^*P " 
Easierby,  the  owners  of  the  ship,  for  procuring  the  roaster  on  '^** 
high  seas  to  destroy  the  ship,  with  intent  to  defraud  the  under- 
ters.     CoiUingf  the  master,  was  convicted  and  executed  :  but 
the  owners  had  only  given  orders  when  on  shore  to  the  master 
effect  this  purpose,  it  was  objected  that  they  had  committed  no 
mce  within  the  jurisdiction  of  the  admiralty,  and  consequently 
re  entitled  to  an  acquittal.    The  jury  found  them  guilty  won 
facts  ;  but  the  question  of  law  was  reserved  for  the  consider- 
)n  of  the  judges ;  who,  aAer  having  heard  the  case  twice  argued^ 
re  all  of  opinion,  that  as  no  act  had  been  done  by  the  owners 
bin  the  jurisdiction  of  the  admiralty,  they  were  not  subject  to 
t  jurisdiction,  and  consequently  that  the  trial  was  improperly 
I*     Case  of  Easterby  and  Macfarlane^  I  Easfs  P.  C.    Add. 

But  see  7  G.  4.  c.  64.  %  9.  anti^  tit.  ^ttttnmt%  k  4*. 

B>y  7  &  8  G.  4.  c.  80.  §  9.,  if  any  person  shall  unlawfully  and   Setting  fire  to 

liciously  set  fire  to,  or  in  any  wise  destroy  any  ship  or  vessel,  or  destroying  a 

ether  the  same  be  complete  or  in  an  unfinished  state,  or  shall  ***"P»  7'***  '"* 

*-     S,3  tent,&c. 
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7&8G.4.  C.30.  unlawfully  and  maliciously  set  fire  to,  cast  away,  or  in  tnj  viie 

destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice  idj 

owner  or  part-owner  of  such  ship  or  vessel,  or  of  any  goods  m 

board  the  same,  or  any  person  that  hath  underwritten  or  duJ 

underwrite  any  policy  of  insurance  upon  such  ship  or  vesKl,oroo 

the  freight  thereof,  or  upon  any  goods  on  board  the  same,  eferr 

such  offender  shall  be  guilty  of  felony,  and,  being  convicted  tberefli 

shall  suffer  death  as  a  felon. 

Damaging  ships       §  10.   If  any  person  shall  unlawfully  and  maliciously  daisiee, 

with  intent,  &c.  otherwise  than  by  fire,  any  ship  or  vessel,  whether  complete  cm 

otbewise  than      ^^  unfinished  state,  with  mtent  to  destroy  the  same,  or  to  Twaer 

y   re,  e  ony.     ^^^  game  useless,  every  such  offender  shall  be  guilty  of  rek>nT,aC 

being  convicted  thereof,  shall  be  liable,  at  the  discretion  ot  tt 

court,  to  be  transported  beyond  the  seas  for  the  term  of  «m 

years,  or  to  be  imprisoned  for  any  term  not  exceeding  tvo  jw!; 

and,  if  a  male,  to  be  once,  twice  or  thrice  publicly  or  priTtisr 

whipped  (if  the  court  shall  so  think  fit),  in  addition  toiochfi' 

prisonment. 

False  signals.  §  11.  If  any  person  shall  exhibit  any  false  li^t  or  8igDaI,>fi 

Destruction  of    intent  to  briuff  any  ship  or  vessel  into  danger,  or  shall  uniavtkj 

ship  or  goods.     ^^^  maliciously  do  any  thing  tending  to  the  immeditte  ioe  * 

destruction  of  any  ship  or  vessel  in  distress,  or  destroy  sdy  psraf' 
any  ship  or  vessel  which  shall  be  in  distress,  or  wrecked,  stnM 
or  cast  on  shore,  or  any  goods,  merchandise,  or  articles  o(  or 
Impedinir  ^'"^  belonging  to  such  ship  or  vessel,  or  shall  by  force  preteflt* 

wrecked  per-      impede  any  person  endeavouring  to  save  his  life  from  such  ^« 
sons.  vessel  (whether  he  shall  be  on  board,  or  shall  have  quitted  the 

Capital.  same),  every  such  offender  shall  be  guilty  of  felony,  and  besc 

convicted  thereof,  shall  suffer  death  as  a  felon. 
Setting  fire  to         Prisoner  was  indicted  under  §  9.  of  the  foregoing  act,  forKfiis? 
vessel  must  be    fire  to  a  barge,  the  property  of  M.  <S.,  but  there  was  no  vva^ 
averred  to  be      (^^^  y^^  ^j^  j^  ^j^li  ^^  intent  to  prejudice  any  one:  it  wastheopstf 

prejudlw"i)I^e    ^f  Alderson  J.  and  of  Gazelee  J.,  that  the  indictment  was  ii$^ 
one.  cient  on  this  account,  and  this  point  would  have  been  reserFedir 

Barge,  whether  ^^^  opinion  of  the  judges,  and  also  the  point  whether  a  barp^ 
within  the  act.     within  the  meaning  of  the  act.     But  the  prisoner  was  acqnBs<> 

Cambr.  Spring  Ass.  1831,  72.  v.  Smith,  4  Car.  Sf  P.  569. 
Pleasure  boat,         The  indictment  charged  prisoner,  under  §  10. »  with  damaf^* 
whether  within    vessel  by  beating  a  hole  in  the  bottom,  with  intent  to  render  it  sfr 
le  act.  YesB.    It  appeared  that  the  vessel  was  a  small  pleasure-bott,  tbs^ 

eighteen  feet  long.     It  was  contended  that  this  was  not  an* 
within  §  10.,  by  reference  to  §  17.  of  the  same  act ;  and  Pattafi^ 
would  have  reserved  the  point,  but  the  jury  acquitted  Cbe'pff""^- 
Paiieson  J.  held,  there  was  a  sufficient  averment  of  the  djaor 
being  done  otherwise  than  by  fire.     Gloucester  Spring  Ass.  1^ 
R.  V.  Botvyer  and  others,  4  Car.  Sf  P,  559. 
Part-owner  set-       The  prisoner  was  indicted  for  setting  fire  to  a  vessel,  tJwp 
ting  fire  to  ves.   perty  oP  himself,  and  of  A.  &  B.,  with  intent  to  prejudice  A-  ^  ** 
sel,  to  prejudice  being  part-owners.     It  appeared  that  the  prisoner  had  insnn^^ 
ownerT  ^'^      *^^P'  *"«^  ^^^  verbally  promised  A.  &  B.  that  they  should  hv^;^ 

benefit  of  it.  On  case  reserved,  one  of  the  questions  was»  «k(^ 
^  prisoner  was  part-owner,  and  there  was  no  proof  of  malice.^ 
intent  to  prejudice  A.  &  B.  was  made  out.  The  judges  bei^J^ 
conviction  right,  as  the  intent  to  prejudice  must  be  ka^ed  ^' 
the  act.    E.  T.  1830,  R.  v.  Phiip,  I  M.  263- 
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By  12  G>  S.  c,  24.,  after  reciting  that  "  the  safety  and  pre-  Penont  wil- 
erration  of  \i\%  majesty's  ships  of  war,  arsenals,  magazines,  dock-  ^^^^J  "^"^  f 
ards,  rope-yards,  victualling-offices,  military,  naval,  and  victualling  ^^ ."  ^Y^ 
tores,  and  the  places  where  such  stores  are  kept  or  deposited,  y^^  majesty's 
ither  within  this  realm,  or  in  any  of  the  islands,  countries,  forts,  dock-yards,  or 
r  places  thereunto  belonging,  is  of  great  importance  to  the  wel-  any  military, 
ire  and  security  of  the  kingdom ; "  it  is  enacted,  **  that  if  any  "•''■|»  ^^  ^**^- 
erson  or  persons  shall,  either  within  this  realm,  or  in  any  of  the  J"*"*"8  »*ore% 
lands,  countries,  forts,  or  places  thereunto  belonging,  wilfully 
ad  maiiciously  set  on  fire,  or  burn,  or  otherwise  destroy,  or  cause 
I  be  set  on  fire,  or  burnt,  or  otherwise  destroyed,  or  aid,  procure, 
itt^  or  assist  in  the  setting  on  fire,  or  burning,  or  otherwise  de- 
roylog  of  any  of  his  majesty's  ships  or  vessels  of  war,  whether 
le  said  ships  or  vessels  of  war  be  on  float  or  building,  or  begun 
» be  built,  in  any  of  his  majesty's  dock-yards,  or  building  or 
pairiog  by  contract  in  any  private  yards,  for  the  use  of  his  ma- 
sty,  or  any  of  his  majesty's  arsenals,  magazines,  dock-yards, 
pe-yards,  victualling-offices,   or  any  of  the  buildings  erected 
ereio,  or  belonging  thereto ;  or  any  timber  or  materials  there 
aced,  for  building,  repairing,  or  fitting  out  of  ships  or  vessels  ;  or 
y  of  his  majesty's  military,  naval,  or  victualling  stores,  or  other 
iniunition  oif  war,  or  any  place  or  places  where  any  such  mili- 
7,  naval,  or  victualling  stores,  or  other  ammunition  of  war  is, 
iy  or  shall  be  kept,  placed,  or  deposited ;  that  then  the  person  or  Capital, 
nons  guilty  of  any  such  offence,  being  thereof  convicted  in  due 
m  of  law,  shall  be  adjudged  guilty  of  felony,  and  shall  suffer 
ath,  as  in  cases  of  felony,  without  benefit  of  clergy." 

§  2.  "  That  any  person  who  shall  commit  any  of  the  offences  Penon  offend- 
fore-mentioned  in  any  place  out  of  this  realm,  may  be  indicted  >ng  out  of  tUs 
d  tried  for  the  same,  either  in  any  shire  or  county  within  this  ^gjjn™^ 
iIiQi  in  like  manner  and  form  as  if  such  offence  had  been  com-  ^^^  within 
tted  within  the  said  shire  or  county,  or  in  such  island,  country,  this  realm, 
place,  where  such  offence  shall  have  been  actually  committed, 
bis  majesty,  his  heirs  or  successors,  may  deem  most  expedient 
r  bringing  such  offender  to  justice ;  any  law,  usage,  or  custom 
twithstanding." 

By  1  &  2  G.  4.  c.  75.  §  ll.»  ''If  any  person  or  persons  shall  Persons  cutting 
Ifuliy  cut  away,  cast  adrift,  remove,  alter,  deface,  sink,  or  de-  fway  or  deface 
oy,  or  shall  do  or  commit  any  act,  with  intent  and  design  to  jng  buoy  ropes, 
t  away,  cast  adrift,  remove,  alter,  deface,  sink,  or  destroy,  or  in  ^jj^-uilty of*™" 
y  other  way  injure  or  conceal  any  buoy,  buoy  rope,  or  mark  f^iony,  &c. 
longing  to  any  ship  or  vessel,  or  which  may  be  attached  to  any 
chor  or  cable  belonging  to  any  ship  or  vessel  whatever,  whether 
distress  or  otherwise,  such  person  or  persons  so  offending  shall, 

being  convicted  of  such  offence,  be  deemed  and  adjudged  to 
guilty  of  felony,  and  shall  be  liable  to  be  transported  for  any 
in  not  exceeding  seven  years,  or  in  mitigation  of  such  punish- 
(Dt  to  be  imprisoned  for  any  number  of  years,  at  the  discretion 
tbe  court  in  which  the  conviction  shall  be  made." 
See  also  tit.  Earcen;,  §  6. 
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Words  directly 
tending  to 
breach  of  peace. 


fitter  as  to 
words  of  com- 
mon abuse. 


Slander  of  a 
magistrate. 


Scandalum 
magnatum. 


Slander»&c.  of 
great  men  pun- 
ishable. 


Unless  by  legal 
charge. 


[3Ed.I.c.S4.  — 2R.2.  bUI.  c.5.— 12  R.2.  ell.] 

T  DO  not  find  it  anywhere  clearly  settled  how  far  riander  or 
scandalous  words  became  objects  of  the  criminal  jurisdictii:. 
and  so  cognizable  before  justices  of  the  peace,  by  reason  oi  'hi 
different  circumstances  in  matters  of  so  indeterminate  a  nstcre: 
for  the  same  words,  when  spoken  of  different  persons,  and  eren  i 
the  same  person  with  a  different  emphasis  and  manner  of  ddiTer^: 
them,  may  receive  a  very  different  interpretation. 

In  general,  it  seemeth  that  words  which  directly  tend  ic  > 
breach  of  the  peace,  as  if  one  man  challenge  another,  are  ct^: 
nizable  before  justices  of  the  peace ;  for  which  the  parlr  nay  bi 
bound  to  the  good  behaviour,  and  even  indicted.     2  Sdi  '-^ 

1  Keb.  931. 

But  if  they  do  not  tend  directly  to  a  breach  of  the  king  s  pert 
but  are  matters  only  of  private  slander  between  party  and  pr^ 
which  no  way  affect  the  public  administration  of  justice,  as  utci^ 
where  the  common  people  are  wont  to  call  one  another  \si^ 
and  rogues,  and  whores,  and  thieves,  I  do  not  find  it  asscttei&J 
any  good  authority  that  justices  of  the  peace  have  any  jaris6c:oi 
at  all  in  such  matters ;  but  the  proper  remedy  seems  to  be  is  «< 
of  these  two  ways, — either  by  a  prosecution  in  the  spiritoal  coc^ 
or  by  an  action  upon  the  case  at  the  common  law. 

It  appears  that  abusive  words  spoken  of  a  magistrate,  as  foA- 
when  he  is  not  present,  are  not  indictable:  but  if  they  arespo^ 
while  he  is  in  the  execution  of  his  office,  the  party  may  be  dt^ 
committed  for  the  contempt,  or  indicted.  R.  v.  Wrightstm,- ^ 
698.  R.  v.  Revel,  1  Sir.  420.  R.  v.  Pocock,  2  Sir.  1157.  R- 
Weltie,  2  Camph.  143. 

There  is  one  species  of  slander,  of  which  the  law  takesaofij 
special  notice ;  and  that  is,  when  it  relates  to  the  great  o^^ 
the  realm,  concerning  whom  it  is  enacted  by  stats.  3  £i.  1*  ^-^ 

2  R.  2.  St.  1.  c.  5.,  and  12  i2. 2.  c.  11.,  that  none  shall  tell  orpc^^ 
any  false  news  or  tales,  whereby  discord,  or  occasion  of  dk*^- 
or  slander,  may  grow  between  the  king  and  his  people,  or  the  f^ 
men  of  the  realm ;  and  that  none  shall  devise,  speak,  or  t&'l  t] 
false  news  or  lies  of  any  prelates,  lords,  judges,  or  other  f^ 
men  of  the  realm,  whereof  any  discord  or  slander  may  arise:  * 
pain  of  impriaonment  until  he  hath  brought  into  court  tfaef< 
author  of  the  tale;  if  he  cannot  find  the  author,  he  shall  be  pie^ 
by  advice  of  council.  . 

Publish  any  false  netvs  or  tales.'}     But  this  cxteuds  «»T : 
extra-judicial  slanders ;  for  if  a  man  charge  them  in  doe  cot^-' 
law,  although  the  charge  be  false,  yet  there  will  lie  do  act* . 
scandalis  magnatum^  neither  at  common  law,  nor  by  tbe  stst-- 
2  Inst.  228. 
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[5G-4.  c.  113.] 


DY  5  G*  4.  c.  113.  variouB  enactments  are  made  for  the  suppres- 
sion of  the  slave  trade. 

By  §  9.  the  dealing  in  slaves  on  the  high  seas  is  constituted 
»iracj.     See  anle  U^intt* 

§  10.  enacts,  ''that  (except  in  such  special  cases  as  are  in  ^  ^*  ^-  c  119. 
md  by  this  act  permitted,  or  otherwise  provided  for)  if  any  person  P"^"  deal- 
haJl  deal  or  trade  in,  purchase,  sell,  barter,  or  transfer,  or  con-  ©"^xporUngor 
ract  for  the  dealing  or  trading  in,  purchase,  sale,  barter,  or  importing 
ransfer  of  slaves,  or  persons  intended  to  be  dealt  with  as  slaves,  davet; 
r  shall,   otherwise  than  as  aforesaid,  carry  away  or  remove,  or 
ontract  for  the  carrying  away  or  removing  of  slaves,  or  other 
•arsons,  as  or  in  order  to  their  being  dealt  with  as  slaves ;  or  shall 
nport  or  bring,  or  contract  for  the  importing  or  bringing,  into 
ny  place  whatsoever,  slaves  or  other  persons,  as  or  in  order  to 
beir  being  dealt  with  as  slaves ;  or  shall,  otherwise  than  as  afore- 
aidy  ship,  tranship,  embark,  receive,  detain,  or  confine  on  board, 
r  contract  for  the  shipping,  transhipping,  embarking,  receiving, 
etaining,  or  confining  on  board  of  any  ship,  vessel,  or  boat,  slaves 
r  other  persons,  for  the  purpose  of  their  being  carried  away  or 
grooved,  as  or  in  order  to  their  being  dealt  with  as  slaves ;  or  ^^  shipping 
tiall  ship,  tranship,  embark,  receive,  detain,  or  confine  on  board,  slaves  in  order 
r  contract  for  the  shipping,  transhipping,  embarking,  receiving,  to  exportation 
etaining,  or  confining  on  board  of  any  ship,  vessel,  or  boat,  slaves  "  importation; 
r  other  persons,  for  the  purpose  of  their  being  imported  or  brought 
ito  any  place  whatsoever,  as  or  in  order  to  their  being  dealt  with 
8  slaves ;  or  shall  fit  out,  man,  navigate,  equip,  despatch,  use,  em-  Or  fitting  out 
loy,  let,  or  take  to  freight  or  on  hire,  or  contract  for  the  fitting  slave-ships; 
ut,  manning,  navigating,  equipping,  despatching,  using,  employ- 
ig,  letting,  or  taking  to  freight  or  on  hire  any  ship,  vessel,  or 
oat,  in  order  to  accomplish  any  of  the  objects,  or  the  contracts 
I  relation  to  the  objects,  which  objects  and  contracts  have  herein- 
efore  been  declared  unlawful ;  or  shall  knowingly  and  wilfully  or  embarking 
;nd  or  advance,  or  become  security  for  the  loan  or  advance,  or  capital  in  the 
Dntract  for  the  lending  or  advancing,  or  becoming  security  for  »l«'«-trade; 
ie  loan  or  advance  of  money,  goods,  or  effects  employed  or  to 
e  employed  in  accomplishing  any  of  the  objects,  or  the  contracts 
I  relation  to  the  objects,  which  objects  and  contracts  have  herein - 
efore  been  declared  unlawful ;  or  shall  knowingly  and  wilfully  be-  or  guarantce- 
oncie  guarantee  or  security,  or  contract  for  the  becoming  guarantee  ing  slave  ad- 
r  security  for  agents  employed  or  to  be  employed  in  accomplishing  ▼«»tiires; 
ny  of  the  objects,  or  the  contracts  in  relation  to  the  objects,  which 
t>jects  and  contracts  have  herein-before  been  declared  unlawful 
r  in  any  other  manner  to  engage,or  to  (a)  contract  to  engage,directly  (a)  Sic. 
r  indirectly  therein,  as  a  partner, agent, or  otherwise ;  or  shall  know-  or  shipping 
igly  and  wilfully  ship,  tranship,  lade,  receive,  or  put  on  board,  or  goods, &c.  to 
ontract  for  the  shippmg,  transhipping,  lading,  receiving,  or  putting  ^  *T^^°^^'". 
n  board  of  any  ship,  vessel,  or  boat*  money,  goods,  or  effects,  to  *  *     ▼©•trade ; 
e  employed  in  accomplishing  any  of  the  objects,  or  the  contracts 
1  relation  to  the  objects,  which  objects  and  contracts  have  herein- 
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or  serving  on 
board  slave- 
ships  as  captain, 
master,  &c.  sur- 


dlaiie  €^raDe. 


[Criminal 


geon, 


&c. 


or  insuring 
slave  adven- 
tures; 


or  forging  in- 
struments re- 
lating to  the 
slave  Laws; 


declared  guilty 
of  felony,  &c. 


Nothing  herein 
shall  prevent 
persons  from 
purchasing 
slaves  in  any 
island,  &c. 
belonging  to 
his  majesty, 
provided  such 
slaves  shall  be 
employed  in 
the  same  island, 
&c. 


Process  and 
trial. 


before  been  declared  unlawful ;  or  shall  take  the  charge  or  com- 
mand, or  navigate,  or  enter  and  embark  on  board,  or  contract  for 
the  taking  the  charge  or  command,  or  for  the  navigating  or  enter- 
ing and  embarking  on  board  of  any  ship,  vessel,  or  boat,  as  cap- 
tain, master,  mate,  surgeon,  or  supercargo,  knowing  that  such  ship. 
vessel,  or  boat,  is  actually  employed,  or  is  in  the  same  voyage,  -x 
upon  the  same  occasion,  in  respect  of  which  they  shall  so  take  the 
charge  or  command*  or  navigate,  or  enter  and  embark,  or  contnct 
so  to  do  as  aforesaid,  intended  to  be  employed  in  accomplUhi:: 
any  of  the  objects,  or  the  contracts  in  relation  to  the  objed . 
which  objects  and  contracts  have  herein-before  been  declared  x- 
lawful ;  or  shall  knowingly  and  wilfully  insure,  or  contract  for  t^ 
insuring  of  any  slaves,  or  any  property  or  other  subject-mitter 
engaged  or  employed  in  accomplishing  any  of  the  objects,  or  tt 
contracts  in  relation  to  the  objects,  which  objects  and  contrt::! 
have  herein-before  been  declared  unlawful ;  or  shall  wilfully  vA. 
fraudulently  forge  or  counterfeit  any  certificate,  certi6cate  i 
valuation,  sentence  or  decree  of  condemnation  or  restitution,  ccr^ 
of  sentence  or  decree  of  condemnation  or  restitution,  or  m 
receipt  (such  receipts  being  required  by  this  act),  or  any  [>ar:  i 
such  certificate,  certificate  of  valuation,  sentence  or  decreed 
condemnation  or  restitution,  copy  of  sentence  or  decree  of  cr- 
demnation  or  restitution,  or  receipt  as  aforesaid ;  or  shall  ki.^^^ 
ingly  and  wilfully  utter  or  publish  the  same,  knowing  it  ts^ 
forged  or  counterfeited,  with  intent  to  defraud  his  majesij,  H 
heirs  or  successors,  or  any  other  person  or  persons  whatsoere^ 
or  any  body  politic  or  corporate;  then  and  in  every  such  casei^ 
person  or  persons  so  offending,  and  their  procurers,  coum^ei!  i 
aiders,  and  abettors  shall  be  and  are  hereby  det^lared  to  be  fi^<s| 
and  shall  be  transported  beyond  seas  for  a  term  not  ezceec:^ 
fourteen  years,  or  shall  be  confined  and  kept  to  hard  labour  fr 
term  not  exceeding  five  years,  nor  less  than  three  years,  at  '^ 
discretion  of  the  court  before  whom  such  offender  or  offecie' 
shall  be  tried  and  convicted." 

§  IS.  ''That  nothing  in  this  act  contained  shall  prerefi!^ 
be  construed  to  prevent  any  persons  from  dealing  or  tradicsi 
purchasing,  selling,  bartering,  or  transferring,  or  from  the 
tracting  for  the  dealing  or  trading  in,  purchase,  sale,  barter. 
transfer  of  any  slaves  or  slave  lawfully  being  within  any  ty- 
colony,  dominion,  fort,  settlement,  factory,  or  territory  belocj: 
to  or  in  the  possession  of  his  majesty,  in  case  such  des^ 
or  trading,  purchase,  sale,  barter,  transfer,  or  contract  ^ 
be  made  and  entered  into  with  the  true  intent  and  purpose 
employing  or  working  such  slaves  or  slave  within  such  aoi 
same  island,  colony,  dominion,  fort,  settlement,  factory,  or : 
tory,  in  which  they,  he,  or  she  may  lawfully  be  at  the  time  (K^ 
making  or  entering  into  any  such  dealing  or  trading,  purc^^ 
sale,  barter,  transfer,  or  contract." 

§  50.  **  That  all  offences  committed  against  this  act  o^ 
inquired  of,  tried,  determined,  and  dealt  with,  as  if  the  ssm  > 
been  respectively  committed  within  the  body  of  the  county ' 
Middlesex:' 
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[8  &  4.  W.  4.  c.  53-] 

THE  various  fiscal  regulations  which  have  been  provided  by  dif- 
ferent statutes  for  the  prevention  of  frauds  upon  the  revenue,  and 
le  particular  enactments  under  which  penalties  and  forfeitures  of 
fferent  descriptions  are  incurred,  will  be  found  under  their  pro- 
}r  title  in  another  volume.     The  following  legislative  provisions 
Jate  to  such  offences  as  may  be  properly  denominated  crimes. 
By  S&  4e  JV,  4em  c.  53*  §  8.,  **  in  case  any  vessel  or  boat  liable  s&4  W.4.c.5S. 
seizure  or  examination  under  any  act  or  law  for  the  prevention  Smuggling  ves- 
smuggline,  shall  not  bring  to  (a)  on  being  required  so  to  do>  on  mU  not  bring- 
ing  chased  by  any  vessel  or  boat  in  H.  M.'s  navy,  having  the  '"*  ^^^^^ 
oper  pendant  and  ensign  of  H.  M.'s  ships  hoisted,  or  by  any  ves-  J^^^o^'j^t 
I  or  boat  duly  employed  for  the  prevention  of  smuggling,  having  jq  navy  or  pre- 
proper  pendant  and  ensign  hoisted,  it  shall  be  lawful  for  the  ventiTe  service, 
ptain,  master,  or  other  person  having  the  charge  or  command  may  be  fired 
such  vessel  or  boat  in  H.  M.'s  navy,  or  employed  as  aforesaid,  ^"^- 
st  causing  a  gun  to  be  fired  as  a  signal),  to  fire  at  or  into  such 
tsel  or  boat ;  and  such  captain,  master,  or  other  person  acting 
his  aid  or  assistance,  or  by  his  direction,  shall  be  and  he  is 
'eby  indemnified  and  discharged  from  any  indictment,  penalty, 
ion,  or  other  proceeding  for  so  doing." 

i  53.  *<  And  be  it  furtner  enacted,  that  no  person  shall,  after  taking  signals 
set  and  before  sunrise,  between  the  twenty-first  day  of  Septeni'  to  smuggling 
and  the  first  day  of  Aprils  or  after  the  hour  of  eight  m  the  Tessels. 
ning  and  before  the  hour  of  six  in  the  morning,  at  any  other 
e  in  the  year,  make,  aid,  or  assist  in  making  any  signal,  in  or 
board  or  from  any  vessel  or  boat,  or  on  or  from  any  part  of 
coast  or  shore  of  the  United  Kingdom,  or  within  six  miles  of 
part  of  such  coasts  or  shores,  for  the  purpose  of  giving  any 
Ice  to  any  person  on  board  any  smuggling  vessel  or  boat,  whe- 
'  any  person  so  on  board  of  such  vessel  or  boat  be  or  be  not 
lin  distance  to  notice  any  such  signal :  and  if  any  person,  con- 
y  to  the  true  intent  and  meaning  of  this  act,  make  or  cause  to 
nade,  or  aid  or  assist  in  making,  any  such  signal,  such  person 
'ffending  shall  be  guilty  of  a  misdemeanor ;  and  it  shall  be  law-  ^i,demeftDor» 
br  any  person  to  stop,  arrest,  and  detain  the  person  or  persons 
shall  so  offend,  and  to  carry  and  convey  such  person  or  per- 
so  offending  before  any  one  or  more  of  H.  M.'s  justices  of  the 
:e  residing  near  the  place  where  such  offence  shall  be  corn- 
ed, who,  if  he  sees  cause,  shall  commit  the  offender  to  the 
:  county  gaol,  there  to  remain  until  the  next  court  of  oyer  or 
liner,  great  session,  or  gaol  delivery,  or  until  such  person  or 
ons  shall  be  delivered  by  the  due  course  of  law  ;  and  it  shall 
be  necessary  to  prove  on  any  indictment  or  information,  that 
vessel  or  boat  was  actually  on  the  coast ;  and  the  offender  or 
iders  being  duly  convicted  thereof  shall,  by  order  of  the  court 
re  whom  such  offender  or  offenders  shall  be  convicted,  either 
at  and  pay  the  penalty  or  forfeiture  of  one  hundred  pounds,  Punishment. 
It  the  discretion  of  such  court,  be  sentenced  or  committed  to 

(a)  See  B.  ▼.  RejfnoUt,  po9ty  86S. 
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Proof  of  signal 
not  being  in- 
tended to  lie  on 
defendant. 


Any  person 
xnay  enter  upon 
lands  to  prevent 
signals  being 
made. 

Three  or  more 
armed  persons 
assembled  to 
assist  in  the 
landing  of  any 
goods,  dEC.  or 
in  rescuing 
goods  seized, 
&c.  or  persons 
apprehended, 
or  to  prev<>nt 
apprehension, 
or  so  aiding. 


felony ; 
capital. 

Persons  shoot- 
ing at  vessel  or 
boat  in  nary  or 
revenue  service, 
or  at  oflScer,  &c. 
in  execution  of 
his  duty, 


felony, 
capital. 


Person  found 
with  smuggled 
goods  in  com- 
pany vrith  more 
than  four,  or 
with  one  only, 
armed  or  dis- 
guised, felony ; 


the  common  gaol  or  house  of  correction ,  there  to  be  kept  to  bard 
labour  for  any  term  not  exceeding  one  year.'* 

§  54.  **  Provided  always,  and  be  it  further  enacted,  that  in  case 
any  person  be  charged  with  or  indicted  for  having  made  or  cau«cd 
to  be  made,  or  been  aiding  or  assisting  in  making  any  such  si(.T>al 
as  aforesaid,  the  burthen  of  proof  that  such  signal  so  charged  :s 
having  been  made  with  intent  and  for  the  purpose  of  giviogcuc^ 
notice  as  aforesaid,  was  not  made  with  such  intent  and  for  vi<^. 
purpose,  shall  be  upon  the  defendant  against  whom  such  chi.-:^ 
18  made  or  such  indictment  is  found. " 

§  55.  ^'  And  be  it  further  enacted,  that  it  shall  be  lawful  for  rr 
person  whatsoever  to  prevent  any  signal  being  made  as  afore -a^f. 
and  to  enter  and  go  into  and  upon  any  lands  for  that  purple, 
without  being  liable  or  subject  to  any  indictment,  suit,  or  kuz 
for  the  same." 

§  58.  '*  If  any  persons,  to  the  number  of  three  or  more,  vni 
with  fire-arms  or  other  offensive  weapons  (a),  shall,  withio  tu 
United  Kingdom,  or  within  the  limits  of  any  port,  haibooi,  or 
creek  thereof,  be  (b)  assembled  in  order  to  be  aiding  and  assi$d<t 
in  the  illegal  landing,  running,  or  carrying  away  of  any  prohibitr: 
goods,  or  any  goods  liable  to  any  duties,  which  have  not  bee 
paid  or  received,  or  in  rescuing  or  taking  away  any  such  s^ 
as  aforesaid,  after  seizure,  from  the  officer  of  the  custos  t 
other  officer  authorised  to  seize  the  same,  or  from  any  pe^^ 
or  persons  employed  by  them  or  assisting  them,  or  from » 
place  where  the  same  shall  have  been  lodged  by  them,  ^ 
in  rescuing  any  person  who  shall  have  beerr  apprehended  fv 
any  of  the  offences  made  felony  by  this  or  any  act  relstJBf  'J 
the  customs,  or  in  the  preventing  the  apprehension  of  any  p^ 
who  shall  have  been  guilty  of  such  offence;  or  in  case  any  perl's 
to  the  number  of  three  or  more,  so  armed  as  aforesaid,  siu^ 
within  the  United  Kingdom,  or  within  the  limits  of  aoj  p^* 
harbour,  or  creek  thereof,  be  so  aiding  or  assisting,  every  pen> 
so  offending,  and  every  person  aiding,  abetting,  or  KssiM 
therein,  shall,  being  thereof  convicted,  be  adjudged  guiity^ 
felony,  and  suffer  death  as  a  felon.'* 

§  59.  ''  If  any  person  shall  maliciously  shoot  at  any  vessel' 
boat  belonging  to  his  majesty's  navy,  or  in  the  service  ofdr 
revenue,  within  one  hundred  leagues  of  any  part  of  theco^' 
the  United  Kingdom,  or  shall  maliciously  shoot  at,  maim,  or  tf- 
gerously  wound  any  officer  of  the  army,  navy,  or  marinec,  b^ 
duly  employed  for  the  prevention  of  smuggling,  and  on  full;^ 
or  any  officer  of  the  customs  or  excise,  or  any  person  sctii^  t 
his  aid  or  assistance,  or  duly  employed  for  the  preventk<rf 
smuggling,  in  the  due  execution  of  his  office  or  duty,  rff 
person  so  offending,  and  every  person  aiding,  abetting,  or  9es^^ 
therein,  shall,  being  lawfully  convicted,  be  adjudged  gwl?" 
felony,  and  suffer  death  as  a  felon." 

§  60.  **  If  any  person,  being  in  company  with  rooretto:' 
other  persons,  be  found  with  any  goods  liable  to  forfeiture  m' 
this  or  any  other  act  relating  to  the  revenue  of  customs  or  es:4 
or  in  company  with  one  other  person,  within  five  miles  of  tbc  "^ 

(a)  See  Rate*t  case,  pott  863.,  and  the  cases  there  fbllowing. 
{b)  See  HuUkhuon*$  one,  potif  863. 
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oast,  or  of  any  navigable  river  leading  therefrom,  with  such  s&4W.4.c.5S. 
oods,  and  carrying  offensive  arms  or  weapons,  or  disguised  in 
Qj  way,  every  such  person  shall  be  adjudged  guilty  of  felony, 
id  shall,  on  conviction  of  such  offence,  be  transported  as  a  felon  Thuisportatioa 
T  the  space  of  seven  years."  "e^n  y««»- 

§  61.  **  If  any  person  shall,  by  force  or  violence,  assault,  resist,  Aasauldng 
)pose,  molest,  hinder,  or  obstruct  any  officer  of  the  army,  navy,  officer  of  army. 
•  marines,  being  duly  employed  for  the  prevention  of  smuggling,  "*^y»  ^^'  ^ 
id  on  full  pay,  or  any  officer  of  customs  or  excise,  or  other  [J^^execution  of 
inoQ  acting  in  his  or  their  aid  or  assistance,  or  duly  employed  his  duty; 
r  the  prevention  of  smuggling,  in  the  due  execution  of  his  or 
eir  office  or  duty,  such  person,  being  thereof  convicted,  shall  be 
losported  for  seven  years,  or  sentenced  to  be  imprisoned  in  any  tnnsportation 
*use  of  correction  or  common  gaol,  and  kept  to  hard  labour,  f^®"  years; 
r  any  term  not  exceeding   three  years,  at  the  discretion  of  *™|h*'dUb"' 
e  court  before  whom  the  offender  shall  be  tried  and  convicted 
aforesaid." 

§  77.  "  In  case  any  offence  shall  be  committed  upon  the  high  Offences  on 
is  against  this  or  any  other  act  relating  to  the  customs,  or  any  ^'g^  seasdeem- 
naJty  or  forfeiture  shall  be  incurred  upon  the  high  seas  for  any  ***  ^^'JfJ^'*?®" 
each  of  such  act,  such  offence  shall,  for  the  purpose  of  prose-  y,^  ^^  l^^ 
tion,  be  deemed  and  taken  to  have  been  committed,  and  such  which  such  of- 
Qalties  and  forfeitures  to  have  been  incurred,  at  the  place  or  fender  shall  be 
d  iu  the  United  Kingdom,  or  tlie  Isle  of  Man^  into  wnich  the  brought,  or  in 
rson  committing  such  offence,  or  incurring  such  penalty  or  for-  7^'^^  ^  " 
ture  shall  be  taken,  brought,  or  carried,  or  in  which  such  per-    ^^^  ' 
\  shall  be  found;  and  in  case  such  place  or  land  is  situated 
hin  any  city,  borough,  liberty,   division,  franchise,   or   town 
'porate,  as  well  any  justice  of  the  peace  for  such  city,  borough, 
srty,  division,  franchise,  or  town  corporate,  as  any  justice  of 
!  peace  of  the  county  within  which  such  city,  borough,  liberty, 
ision,  franchise,  or  town  corporate  is  situated,  shall  have  juris* 
tion  to  hear  and  determine  all  cases  of  offences  against  such 
so  committed  upon  the  high  seas,  any  charter  or  act  of  parlia« 
Dent  to  the  contrary  notwithstanding:  Provided  always,  that 
ere  any  offence  shall  be  committed  in  any  place  upon  the  water, 
being  within  any  county  of  the  United  Kmgdom,  or  where  any 
ibt  exists  as  to  the  same  being  within  any  county,  such  offence 
iii  for  the  purposes  of  this  act,  be  deemed  and  taken  to  be  an 
nee  committed  upon  the  high  seas." 

)n  a  conviction  under  6  G.  4w  c.  108.  (a),  one  of  the  questions  was,  ^^  ^Wctoi^in 
ither  the  convicting  magistrates  had  jurisdiction;  it  was  for  an  the  place  Into 
nee  committed  on  the  high  seas,  and  it  appeared  that  the  ves«  which  he  is  car. 
had  been  seized  and  detained  within  the  jurisdiction  of  the  n«d,  though  the 
ices  of  Suffolk  or  of  Ipsvoich ;  but  defendant  was  taken  into  fJ^P  ™y  ^»7® 
rviicht  by  the  justices  of  which  place  he  was  convicted :  Under  J^u,er  ^uriiT 
!••  of  6  G.  4«,  containing  an  enactment  similar  to   that  of  diction.'^"  '"'' 
4  IV.  4'.  c.  53.  §  77.,  the  court  of  K.  B.  held  that  the  con- 
ion  was  proper.   In  the  matter  of  James  Nunn^  S  B.  Sf  C,  644. 
117.  **  All  persons  employed  tor  the  prevention  of  smuggling  F^rsont  em« 
er  the  direction  of  the  commissioners  of  his  majesty's  customs,  ployed  in  pre- 

Tentire  service 
■  to  be  deemed 

duly  employed, 
)  The  Stat  6  G.  4.  c.  108.  has  not  been  repealed,  but  most  of  its  penal 
isions  are  superseded  by  those  of  S  &  4  W.  4.  c  53. 
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and  averment 
to  that  effect  in 
information  or 
suit  to  be  Buffi- 
cient,unless,&c. 
evidence  of 
officer  of  armf, 
navjT,  &c.  and 
of  officer  of 
customs  and 
excise,  having 
acted  as  such, 
sufficient  proof 
that  be  is  such, 
unless,  &c. 


Officer  or  other 
person  acting  in 
his  aid  a  com- 
petent witness 
though  entitled* 
to  share  or 
reward. 

Indictments  or 
informations 
may  be  tried  in 
any  county  in 
England,  Scot- 
land or  Ireland 
respectively. 

Revenue  vessel 
firing  on  a 
smuggler  to 
bring  him  to, 
proper  pendant, 
&c.  must  be 
hoisted. 


S^muggling. 


[Crimiittl 


**  Armed  with 
offensive  wea- 
pons,** person 
hastily  taking 
up  a  hatchet 
not  deemed  to. 


or  of  any  officer  or  officers  in  the  senrice  of  the  cnstomi,  iball  be 
deemed  and  taken  to  be  duly  employed  for  the  prerenuon  ot 
smuggling ;  and  the  averment,  in  any  information  or  suitt  thit  sue 
party  was  so  duly  employed,  shall  be  sufficient  proof  thereot 
unless  the  defendant  in  such  information  or  suit  shall  prove  to  tiie 
contrary." 

§  1 18.  *'  If  upon  any  trial  a  question  shall  arise  whether  any  per- 
son is  an  officer  of  the  army,  navy,  or  marines,  bebg  duly  «r- 
ployed  for  the  prevention  of  smuggling,  and  on  fuU  pay,  or  a 
officer  of  customs  or  excise,  evidence  of  his  having  acted  »»::* 
shall  be  deemed  sufficient,  and  such  perscm  shall  not  be  reips 
to  produce  his  commission  or  deputation,  unless  sufficient  ^ 
shall  be  given  to  the  contrary;  and  every  such  officer,  and  a? 
person  acting  in  his  aid  or  assistance,  shall  be  deemed  t  as* 
petent  witness  upon  the  trial  of  any  suit  or  information  od 
count  of  any  seizure  or  penalty  as  aforesaid,  notwitf 
such  officer  or  other  person  may  be  entitled  to  the  whole  or 
part  of  such  seizure  or  penalty,  or  to  any  reward  upon  the  os^^ 
tion  of  the  party  charged  in  such  suit  or  information." 

§  122.  *'  Any  indictment  or  information  for  any  ofience 
this  or  any  other  act  relating  to  the  customs  shall  and  dp 
inquired  of,  examined,  tried,  and  determined  in  any  cour 
England^  where  the  ofience  is  committed  in  England^  and  i: 
county  in  Scotland  where  the  ofience  is  committed  in  kit 
and  in  any  county  in  Ireland  where  the  ofience  is  commiutd 
Ireland,  in  such  manner  and  form  as  if  the  offence  had  been 
mitted  in  the  said  county  where  the  said  indictment  or 
mation  shall  be  tried." 

In  a  case  under  52  G.  S.  c.  143.  HI-  (now  repealed), 
an  enactment  similar  to  that  contained  in  3  &  4  IT.  4>  ^ 
§  59.  (supra),  the  prisoner  was  charged  with  shooting  at  and 
a  vessel  being  in  the  service  of  the  customs,  &c.,  and  als<? 
shooting  at  &c.  T,  T.,  an  officer  of  the  customs,  &c  (a)  Itapf^ 
that  the  revenue  vessel  having  fired  a  gun  to  bring  to  the  sib^^ 
pursuant  to  56  G.  S.  c.  104.  $  8.  (now  repealed),  a  regalsrese^ 
ment  ensued.  By  the  same  section  it  was  required  that  thertf^:^ 
vessel,  in  doing  so,  should  have  a  pendant  or  ensign  hoisted,  <^' 
description  as  H.  M.  should  by  proclamation  or  order  in  c 
direct.     The  officer  had  hoisted  colours  pursuant  to  orden 
him^  but  there  was  no  evidence  of  any  order  in  council  orrof^ 
clamation  ;  in  the  case  reserved  it  was  stated,  that  there  bk 
an  order  in  council  in  the  Gazette,  directing    the  pend^ 
ensign  to  contain  particulars  tMch  had  not  been  proud. 
judges  were  unanimous  that,  as  the  revenue  vessel  nad  w^^ 
plied  with  what  was  required  by  the  statute  to  make  the  f^ 
legal,  the  firing  by  the  smugglers  could  not,  in  point  of  \^ 
considered  malicious,  and  a  pardon  was  recommended.  A* 
1821,  R.  V.  Reynolds,  C.  C,  R.  465. 

In  a  decision  on  19  G.  2.  c.  S4.,  containing  similar  wor^^ 
those  of  3  &  4  fT.  4.  c.  5S.  §  58.,  as  to  persons  to  the  nuia^ 
three  or  more,  armed  with  fire-arms  or  other  ofiensive  wesp^ 
was  held  that  a  person  catching  up  a  hatchet  accidental!/ 


(a)  See  3  &  4W.4,  c.  53.  §  6.  tti^nn. 
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e  beat  of  an  affray,  was  not  so  armed  within  the  meaning  of  the 
t.  0.  B,  1784,  Rose's  case,  1  Leach,  342.  n.  (a),  cit.  1  Russ.  124u 
In  another  case  it  was  laid  down  by  the  court,  that  bludgeons  Bludgeons,  &c. 
operly  so  called,  clubs,  and  any  thing  that  was  not  in  common  ^r  be  offen- 
B  for  any  other  purpose  than  a  weapon,  were  clearly  offensive  "^*  weapons, 
apons  within  the  meaning   of  the  legislature.     O.  B*  1785, 
^ans  case,  1  Leach,  S42.  «.  (n.)  ;  cit.  1  Russ.  J  24. 

Id  a  case  on  6  G.  4.  c.  108.  §  SS.,  against  prisoner  for  being  Whether  a  bat, 
embled,  with  others,  armed  with  fire-arms  and  other  offensive  ^^*fo^°^* 
apons,  for  aiding  and  assisting  in  the  illegal  landing  of  uncus-  Hfg  tulM  wm«i 
lied  goods,  it  appeared  that  the  prisoner  carried  a  bat  (a  hop-  offenuve  wea. 
e  about  seven  feet   long),  as  others  did,  for  the  purpose  of  pon,  question 
ryJDg  the  tubs  :  there  was  another  party  acting  separately,  for  jury, 
led  with  muskets.    LUtledale  J.  left  it  to  the  jury  to  say  how 
bats  were  intended  to  be  used ;  for  though  they  were  brought 
carrying  away  small  casks,  yet  they  might  be  used  for  offensive 
poses.    Prisoners  were  acquitted.      O.  B.  May,  1832,  R.  v. 
^hes,  5  Car.  Sf  P.  326. 

(^here  a  person,  not  being  armed  himself,  is  in  company  with   Person  not 
srs  who  are  armed,  and  is  active  with  them,  he  comes  within  f™o«d,  but  act- 
enactment  of  the  statute.    Franklin's  case,  1  Leach,  255.  S.  C.  JJ*|fo  .^  s^g" 
/.  244.,  cit,  1  Russ.  124.     Ace.  R.  v.  Smith  Sf  others,  S.  P.  in  within  the 'stat 
ime  prosecution,  C.  C.  R.  368.   See  tit.  ^me* 

has  been  decided  on  19  G.  2.  c.  34.  (now  repealed),  that  the  Th®  •«*"- 
iembling,"as  stated  in  that  and  in  other  statutes,  must  be  ^"J5ru^'d!Jli!* 
)erate,  and  for  the  purpose  of  committing  the  offence  described  berate  purpose' 
e  statute ;  and  that  therefore,  where  a  parcel  of  drunken  men  of  commiuing 
an  ale-house  hastily  set  about  carrying  away  some  gin  which  the  offence, 
revenue  officers  had  seized,  it  was  doubted  whether  it  came 
in  the  act,  and  the  prisoners  were  acquitted.     Hutchinson's 
I  Leach,  343. ;  cit.  1  Russ.  125.,  and  n.  (q)  ib. 

&tiare0.   See  dDatmt 
^Ddomp.    See  ]l5u0gerp  and  Itlobberpf 

[7  &  8  G.  4.  c.  1 18.] 

the  7  &  8  G.  4.  c.  18.  ^  ].,  reciting,  <'  whereas  it  is  expe-  7&8  6. 4.c.i8. 
ent  to  prohibit  the  setting  of  spring-guns  and  man-traps,  and  P««wi«  setting 
engines  calculated  to  destroy  human  life,  or  inflict  grievous  **'"  P"""K 
'  harm,"  it  is  enacted,  "  that  from  and  after  the  passing  of  2im°frap«" 'ic 
ct,  if  any  person  shall  set  or  place,  or  cause  to  be  set  or  guilty  of  amis- 
I,  any  spring-gun,  man-trap,  or  other  engine  calculated  to  demeanor. 
y  human  life,  or  inflict  grievous  bodily  harm,  with  the  intent 
le  same  or  whereby  the  same  may  destroy  or  inflict  grievous 
harm  upon  a  trespasser  or  other  person  coming  in  contact 
irith,  the  person  so  setting  or  placing,  or  causing  to  be  so  set 
:;ed,  such  gun,  trap,  or  engine  as  aforesaid,  shall  be  guilty 
isdemeanor." 
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Prorision  for 
traps  for  des- 
troying vermin. 

Persons  permit- 
ting guns,  traps, 
&c.  set  by 
others,  to  con- 
tinue, deemed 
to  have  set  the 
same. 


Proviso  for 
guns,  traps,  &c. 
set  for  the  pro- 
tection of  dwel- 
ling-houses. 


Not  to  affect 
proceedings  al- 
ready com- 
menced. 

Not  to  extend 
to  Scotland. 
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§  2.  provides  and  enacts,  '^  That  nothing  herdn  contained  shall 
extend  to  make  it  illegal  to  set  any  gin  or  trap  sach  as  may  bare 
been  or  may  be  usually  set  with  the  intent  of  destroying  Termin." 

§  3.  enacts  and  declares,  **  That  if  any  person  shall  knowingij 
and  wilfully  permit  any  such  spring-gun,  man*trap,  or  other 
engine  as  aforesaid,  which  may  have  been  set,  fixed^  or  left  in  aor 
place  then  being  in  or  afterwards  coming  into  his  or  her  pose- 
sion  or  occupation,  by  some  other  person  or  persons,  to  continue 
so  set  or  fixed,  the  person  so  permitting  the  same  to  condci^ 
shall  be  deemed  to  have  set  and  fixed  such  gun,  trap,  or  engine, 
with  such  intent  as  aforesaid." 

§  ^.  provides  and  enacts,  *'  That  nothing  in  this  act  shall  k 
deemed  or  construed  to  make  it  a  misdemeanor,  within  the  mes- 
ing  of  this  act,  to  set  or  cause  to  be  set,  or  to  be  continued  set, 
from  sunset  to  sunrise,  any  spring-gun,  man-trap,  or  other  esr^ 
which  shall  be  set,  or  caused  or  continued  to  be  set,  inadveliisf 
house,  for  the  protection  thereof." 

§  5*  provides  and  enacts,  **  That  nothing  in  this  act  cooti^ 
shall  in  any  manner  affect  or  authorise  any  proceedings  in  cj 
civil  or  criminal  court,  touching  any  matter  or  thing  dene  s 
committed  previous  to  the  passing  of  this  act." 

§  6.  provides  &nd  enacts,  "  That  nothing  in  this  act  contasK^ 
shall  extend  or  be  construed  to  extend  to  Uiat  part  of  the  l^ 
Kingdom  called  Scotland^* 

&iiutb0.   See  #tretoor60. 
Stabbing.   See  ^amtcttie. 


t^tocft  of  Compameis. 

T^HE  offences  of  making  false  entries  or  wilful  alteratioos  ir '  - 
books  of  accounts  of  owners  of  stock  at  the  bank  or  Sosi^  "^ 
house  ;  or  of  making  transfer  of  public  stock  there  in  aoj  c.^ 
name  than  the  true  owners  ;  of  forging  a  transfer  of  public  s:^ 
or  of  stock  of  body  corporate,  &c.,  or  power  of  attorney  forr:> 
ferring  the  same,  or  for  receiving  dividends  thereon  ;  of  tracf-*' 
ring  stock,  or  receiving  dividends  by  false  personation ;  of  ^ 
personating  the  owner  of  stock,  and  endeavouring  to  make  t:^* 
fer,  or  to  receive  dividends ;  of  forging  the  attestation  to  i  p*-' 
of  attorney  for  transfer  of  stock  or  receipt  of  dividend ;  ofnin: 
out  dividend  warrant  for  a  greater  or  less  sum  than  is  ^ 
due,  &c.,  are  provided  for  by  1  W.  4.  c.  QIS.  See  tit.  JFanoM* 
p.  2^6.,  et  seg. 
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S)tot!itng  fxamtsi. 

[28  G.  S.  c.  55.2 

If  Stat.  28  G>  3.  c.  55.  $  1.,  if  any  framework-knittery  who  shall  as  G.  s.c.  55. 
rent  or  take  by  the  hire  any  stocking-frame^  either  with  or  Framework- 
iout  any  machine  or  engine  thereto  annexed,  or  therewith  to  tnitten  hiring 
smployedy  shall  refuse  to  yield  up  and  re-deliver  the  same  with  ?*^**\^*^  7n 
machine  or  frame  to  the  person  of  whom  he  shall  so  rent  it,  thon^oiTiiotice! 
r  14  days'  previous  notice,  he  sliall,  on  conviction  by  the  oath 
lolemn  affirmation  of  the  owner  or  employer  of  such  frame,  or 
ny  other  witness,  before  one  justice  where  the  offence  is  com- 
;ed,  or  where  the  person  so  charged  shall  inhabit,  for  every 
1  offence  forfeit  20s.  to  the  poor ;  and  if  not  immediately  paid, 
such  frame,  &c.  delivered  up  to  the  owner  within  six  days 
r  conviction,  such  justice  shall  commit  such  offender  to  Raol 
>ther  public  prison  to  hard  labour  for  any  time  not  exceeding 
e  Dor  less  than  one  calendar  month. 

2.  3.  If  any  person  so  renting  or  taking  to  hire  any  stocking-  Porfons  so 
le,  with  or  without  such  machine  as  aforesaid,  shall  sell  or  hiring  frame* 
iwfully  dispose  thereof,  or  the  machine,  &c.  therewith  let,  JJjf^     * 
lOut  the  consent  of  the  owner ;  or  shall  wilfully  and  knowingly 
live  or  purchase  any  such  so  sold  or  unlawfully  disposed  of  as 
esaid,  contrary  to  the  true  intent  and  meanmg  of  this  act; 
y  such  offender,  being  convicted  upon  indictment,  shall  suffer 
ary  imprisonment  in  the  gaol  or  house  of  correction  for  not 
than  three  nor  exceeding  tioelve  calendar  months. 
Be  7  &  8  G.  4.  c.  30.  §  3.  ante,  tit.  iSalictouiB  3[niucir0,  §  2. 
49.,  and  R.  v.  Tacey^  %b» 

lien  Cooti0.  See  ^rarcS^tearratit  and  Itletfrirurtati. 


[9  &  10  W.  3.  c.  41.  —  1  G.  1.  Stat.  2.  c.  25.  —  9  G.  1.  c.  8. 

—  17  G.  2.  c.  40.  — 9  G.  3.  c.  30.—  12  G.  3.  c.  24.— 
39  &  40  G.  3.  c.  89.-49  G.  3.  c.  122 54  G.  3.  c.  60. 

—  54  G.  3.  c.  159.  — 55  G.  3.  c.  127.-56  G.  3.  c.  80. 

—  4  G.  4.  c.  53.] 

Vide  Stat.  1  &  2  G.  4.  c.  75.  §  16,  ll.post^  tit.  *  aaHrecl/] 

Stat.  4  G.  4.  c.  53.,  after  reciting  that  by  stat.  22  C.  2.  c.  5.  4  G.  4.  c.53. 
he  benefit  of  clergy  is  taken  away  from  persons  convicted  of 
ing  or  embezzling  any  of  H.  M.'s  sails,  cordage,  or  any  other 
'.  M.'s  naval  stores,  to  the  value  of  20«. ;  provided  that  it  shall 
iwful  for  the  judges  to  grant  a  reprieve  for  the  staying  of  the 
ution  of  such  offenders,  and  to  cause  them  to  be  transported 
he  space  of  seven  years,  and  kept  to  hard  labour ;  and  also 
ing  that  it  is  expedient  that  a  lesser  degree  of  punishment  than 

DL.    III.  3   K 
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46  G.  4.  c  53.  that  of  death  should  be  provided  for  the  offences  from  which  the 
,.„  —   benefit  of  clergy  is  so  taken  away  as  aforesaid,  and  that  the  sarne 

So  much  of  Stat,  punishment  should  be  extended  in  manner  after  meotioDed:  it:s 
22  C.  2.  c  5.  enacted,  that  so  much  of  the  said  recited  act  as  takes  away  the 
f***^^*^"^  benefit  of  clergy  from  the  persons  convicted  of  the  offeocej 
from  persons  before  mentioned,  shall  be  repealed  ;  and  that  from  and  after  l'i 
conricted  of  passing  of  this  act,  every  person  who  shall  be  lawfully  convictu 
stealing  naval  of  Stealing  or  embezzling  H.  M.'s  ammunition,  sails,  cordage,  i*: 
or  military  naval  or  military  stores,  or  of  procuring,  counselling,  aidinp.  it 

*^d^^^rs  abetting  any  such  offender,  shall  be  liable,  at  the  discretion  ot  L 
liable  to  trans-  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  urz 
portation  or  im-  not  less  than  seven  years,  or  to  be  imprisoned  only,  or  to  be  im- 
prisonment,       prisoned  and  kept  to  hard  labour  in  the  common  gaol  or  booie  i 

correction  for  any  term  not  exceeding  seven  years. 
9  G.  s.  c.  so.  By  Stat.  9  G.  3.  c  30.  §  5.,  the  treasurer*  comptroller,  sone^.f. 

Who  may  act  clerk  of  the  acts,  or  any  commissioner  of  the  navy,  may  act  k 
as  justices.         justices,  in  causing  the  offenders  to  be  appreheoded,  comBira-:. 

and  prosecuted  for  the  same. 
1  G.  1.  St.  2.  By  Stat.  1  G.  1.  st.  2.  c.  25.  §  3.,   any  of  the  principal  officers  <r 

c.  25.  commissioners  of  the  navy  may  issue  warrants  to  search  forcr^ 

Summary  ju-  storeSy  as  justices  may  in  cases  of  felony,  and  punish  the  oiaitr> 
risdiction  in  \^y  ^qq  qqi  exceeding  20i.f  or  imprisonment  not  exceeding  >v 
cas«  of  small  ^^^^  ^y^^  value  of  the  goods  not  exceeding  20*.;  and  i  a 
em     z  ements,  ^^^^^^  requires  a  higher  punishment,  may  commit  him  to  the  sii 

gaol  or  to  the  custody  of  their  messenger  till  he  finds  somy  n 
sureties  to  appear  in  the  exchequer,  or  other  court  wl^re  v. 
king  shall  question  him  for  the  same  within  one  year,  od  procbi 
duly  served  for  that  purpose  on  such  offender. 
Counterfeiting        §  6.  And  every  person  who  shall  counterfeit  the  band  of 'ir 
the  hand  of  the  treasurer,  comptroller,  surveyor,  clerk  of  the  acts,  or  of  aoj  cat- 
treasurer,  &c.      missioner  of  tne  navy,  or  the  hand  of  the  aigning  or  foadnc 

officer  of  H.  M.*s  navy,  ships,  or  yards,  to  any  bill,  ticket,  orpape^ 
by  virtue  whereof  H.  M.'s  naval  treasure  maj  be  disposed  or  •^ 
knowingly  produce  the  same,  he  may  be  committed  to  pn»: '/ 
the  said  omcers  and  commissioners,  or  any  of  them,  until  bet- 
surety  to  appear  at  the  next  assizes  or  quarter  sessions,  u  k 
there  proceeded  against  according  to  law. 
9  &  10  W.  s.  B^  Stat.  9&  10  fV,  3.  c.  41.  it  is  enacted,  <<  That  it  shaD not' 

C.41.  lawful  for  any  person  or  persons  whatsoever,  other  than  yea» 

No  warlike  or  authorised  by  contracting  with  the  king's  principal  officers' 
nayal  stores,  commissioners  of  the  navy,  ordnance,  or  TictaalMog-ofct)^ 
except  for  the  jj^  y^*^  ^^^  j^  make  any  stores  of  war  or  naval  stores  whafe*^ 
be"made"with  ^^^^  ^^^  marks  usually  used  to  and  marked  upon  H.  M.'>  ^ 
the  king's  warlike  and  naval  or  ordnance  stores;  via.  any  cordage  of  c^ 

marks.  inches  and  upwards,  wrought  with  a  white  thresMl  laid  the  cocsr 

way ;  or  any  smaller  cordage,  viz.  from  three  indies  dowiv^^  \ 
with  a  twine  in  lieu  of  a  white  thread,  laid  to  the  contrary  vp* 
aforesaid ;  or  any  canvass  wrought  or  unwroiwht,  widi  i  ^' 
streak  in  the  middle ;  or  any  other  stores  with  ue  brotd  i^ 
by  stamp,  brand,  or  otherwise;  upon  pain  that  every  mAf* 
or  persons  who  shall  make  such  goods  so  marked  as  aforesaid  ^ 
being  a  contractor  with  H.  M.'s  principal  officers  or  commisp^ 
of  the  navy,  ordnance,  or  victuallers  for  H.  M.'s  use,  or  enf>^ 
by  such  contractor  for  that  purpose  as  aforesaid,  shall  for  ^ 
such  offisnce  forfeit  such  goods  and  MOL,  together  with  tbe  c^ 
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'  prosecution,  one  moiety  to  the  king,  the  other  to  the  informer,  9  &  io,W.  s. 
be  recovered  by  action  of  debt,"  &c.  c.  4U 

By  §  2.,  *<  Such  person  or  persons  in  whose  custody,  posses-  Persons  in 
m,  or  keeping  such  goods  or  stores  marked  as  aforesaid  shall  be  whose  custody 
jDd,  not  being  employed  as  aforesaid  ;  and  such   person  or  •"^**  marked 
rsons  who  shall  conceaJ  such  goods  or  stores  marked  as  afore-  fom,j  ^^  ^ho 

d,  being  indicted  and  convicted  of  such  concealment,  or  of  the  shall  «>nce«l 
ving  such  goods  found  in  his  custody,  possession,  or  keeping,  the  ssme,  shall 
all  forfeit  such   goods  and  20(V.,   together  with  the  costs  of  Torfeit  such 
osecution,  one  moiety  to  the  king,  and  the  other  to  the  in-  g<>odsand  200/. 
•mer,  to  be  recovered  as  aforesaid  ;  and  shall  also  suffer  im-  toned  tiU^pay- 
sonment  till  payment  and  performance  of  the  said  forfeiture ;  menu 

less  such  person  shall  upon  his  trial  produce  a  certificate  under 
i  hand  of  three  or  more  of  the  king's  officers  or  commissioners 
the  navy,  ordnance,  or  victuallers,  expressing  the  numbers, 
intities,  or  weights  of  such  goods  as  he  or  she  shall  then  be 
iicted  for,  and  the  occasion  and  reason  of  such  goods  coming  to 
ir  hands  or  possession/*     Vide  Cole's  case,  post,  873. 
In  addition  to  which,  by  stat.  9  G.  1.  c.  8.  §  3.y  "  Every  person  Extended  to 
fully  convicted  of  having  in  his  custody  any  timber,  thick  stuff,  timber,  &c.  by 
[>lank,  marked  with  the  broad  arrow,  by  stamp,  brand,  or  other-  ^  ^'  i*  <^-  s* 

e,  or  of  concealing  any  timber,  Ac.  so  marked,  shall  suffer, 
feit,  and  pay  as  for  having,  keeping,  or  concealing  any  other 
rlike,  naval,  or  ordnance  stores,  contrary  to  the  said  act "  of 
:  10  fV.  S.  c.  41. 

ly  Stat.  9  G.  1.  c.  8.  §  4.,  the  court  may  mitigate  the  penalty  Corporal  pun- 

icted  by  the  st.  9  &  10.  fV.  3.  as  they  shall  see  cause,   and  ishment  or  im- 

amit   the  offender  so  convicted  to  the  common  gaol  of  the  pri»o°«nent. 

ntj  or  place  where  the  offence  shall   be  committed,  until 

ment  of  the  penalty  and  forfeiture,  or  punish  such  offender  cor- 

ally  by  causmg  him  to  be  publicly  whipped,  OR  (a)  committed 

some  public  workhouse,  there  to  be  kept  to  hard  labour  for 

months,  or  a  less  time,  as  to  such  judge  in  his  discretion 

II  seem  meet. 

tat.  17  G.  2.  C.40.  §  10.,  after  reciting  doubts  whether  the  two  17  G.  2.  c.  40. 

utes  9  &  10  fT.  3.  c.  41.  and  9  G.  1.  c.  8.  gave  jurisdiction  to  O/Tcnce  may  be 

ices  of  assize,  justices  of  peace,  Ac.   to  try  such  offences,  *"*^  **  assises 

eta  and  declares,  that  ''justices  of  assize  and  justices  of  the  ^'*^^*°"'* 

ce  at  the  general  quarter  sessions  for  any  county,  city,  &c. 

^  hear  and  determine  such  offences,  &c.,  and  may  impose  any 

not  exceeding  200/.>  and  mitigate  the  penalty,  &c.,  and  com- 
the  offender  to  the  common  gaol  of  the  county  until  payment, 

or  in  lieu  thereof  may  punish  such  offender  corporally,  by  Punishment. 
sing  him  to  be  publicly  whipped,  AND  committed  to  some 
se  of  correction  or  pubuc  worknouse,  there  to  be  kept  to  hard 
rnr  for  three  months,  or  less  time,  as  to  such  judge,  &c.  in  his 
retion  shall  seem  meet." 

1  the  case  of  R.  v.  Bland,  5  T,  A.  370.>  the  defendant's  counsel  Court  may  in- 
tended that,  as  their  client  could  pay  the  penalty,  the  court  had  flict  corporal 
uthority  to  inflict  corporal  punishment.  But  the  court  said  that  fho^h™defend. 
veords  of  the  statutes  were  in  the  disjunctive,  enabling  them   ^n^^^ffer  to^pay 
er  to  impose  a  penalty,  or  to  punish  the  offender  corporally :   the  penalty. 

I  In  Stat.  9  G,  1.  c.  8.  $  4.  it  is  OR  committed.  In  17  G.  2.  c.  40.  §  10. 
AlI^D  committed. 
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and  that  this  construction  had  already  been  put  on  the  8tatutf$ 
in  several  instances,  particularly  in  the  case  of  R.  ?.  SneL, 
Af.  33  G.  3.  And  this  appearing  to  the  court  to  be  a  gross 
case,  they  sentenced  the  defendant  to  CUrkentoell  prison  for  ikti 
months,  there  to  be  kept  to  hard  labour,  and  during  that  time  to  be 
publicly  whipped  on  Clerkenxoell  Green  for  the  space  of  lOOyarc?. 
May  award  Though  there  was  no  instance  prior  to  Trin»  term,  46  G.  S.  in 

coatf.  which  the  defendant  had  been  ordered  to  pay  the  costs,  the  mn 

of  K.  B.  adjudged  the  defendant  (A,  Chappie)  to  pay  the  petirj 
of  200^.,  together  with  the  costs.    5  T.  i2.  371-  n. 
S9&40  6. 3.  By  Stat.  39  &  40  G.  S.  c.  89.  $  1.,  every  person  (not  beicz  i 

c.  89.  contractor,  or  employed  as  by  9&  10  JV.  3.  c.  41.  is  roentioocii. 

Persons  (oUier  who  shall  willingly  or  knowingly  sell  or  deliver,  or  cause  to  'jt 
than  contrac-  g^j^  ^^^  delivered,  or  shall  knowingly  receive,  or  have  in  his  oa- 
OThavhiff  stores  ^^^Y'  possession,  or  keeping,  any  stores  of  war,  or  naval  ordnacii. 
ofwar  in  their  or  victualling  stores,  or  any  goods  whatsoever  marked  as  is  id; 
possession.  said  recited  act  is  expressedi  or  any  canvass,  marked  either  vj: 

a  blue  streak  in  the  middle,  or  with  a  blue  streak  in  a  serpe:iu 

form,  or  any  bewper,  otherwise  called  bunting  wrought  with  ortr 

more  streaks  of  raised  tape,  the  same  being  in  a  raw  or  w» 

verted  state,  or  being  new,  or  not  more  than  one  third  vcr^-. 

and  such   person  who  shall  conceal  any  such  stores  or  p^ 

marked  as  aforesaid  shall  be  deemed  a  receiver  of  stolen  go^ 

knowing  them  to  have  been  stolen,  and  shall,  on  convictioi;.  ^ 

transported  for  fourteen  years ;  unless  he  shall   upon  hij  r:* 

produce  a  certificate  under  the  hands  of  three  or  more  of  ui 

principal   officers  or  commissioners   of  the    navy,  ordnance.  ^ 

victualling,  expressing  the  number,  quantity,  or  weight  of  ^^^' 

stores   or  goods,  and  the   reason  of  the  same  coming  ioto  > 

possession.     2  East,  P.  C.  760.  2  Rtiss.  267. 

Further  punish-       §  2.    And  every  person  (except  as  aforesaid),  in  whose  co^^ 

ment  of  persons  shall  be  found  any  canvass  or  buntin  marked  or  wrought  as  l:> 

convicted  of       gajd^  not  being  new,  nor  more  than  one  third  worn,  and  all  .t 

0^*1  rfw*^""  sons  who  shall  be  convicted  of  any  offence  contrary  to  so  mcf- 

9&  10  w.  3.      ^j^^  ^^.^  ^^^  of  9  &  10  fT.  3.  as  relates  to  the  making  whv^ 

in  possession,  or  concealing  any  such  stores,  besides  forfe:^ 
such  stores  and  the  sum  of  200^  as  therein  specified,  sh^  - 
punished  by  pillory  (a),  whipping,  and  imprisonment,  or  bj  e} 
the  said  ways,  in  such  manner  and  for  such  time  as  to  the  j^ 
or  justices  before  whom  such  offender  shall  be  convicted  s 
seem  meet:  Provided  that  such  judge  or  justices  may  mi^' 
such  penalty  of  200/.,  as  they  shall  think  fit. 
How  far  9&  10       §  ^*  provides,  that  nothing  in  the  said  act  of  9  &  10  Jf- 
W.  8.  shall  ex-    this  act  contained  shall  extend  to  exempt  from  the  operr^' 
tend  to  con.       this  act  any  contractor  or  person  employed  as  aforesaid,  s^ 
tractors.  QQ]y  go  far  as  concerns  stores  marked  as  aforesaid,  which  sb>*' 

bondjide  provided,  made  up,  or  manufactured  by  such  ^^ 
and  which  shall  not  have  been  before  delivered  into  H.  M.'s^^' 
unless,  having  been  so  delivered,  they  shall  have  been  colds'' 
turned  to  such  person  by  the  said  commissioners. 
Defacing  §  4.  And  if  any  person  shall  wilfully  and  fraudulently  dar 

marks.  beat  out,  take  out,  cut  out,  deface,  obliterate,  or  erase,  wh^. 

in  part,  any  of  the  marks  mentioned  in  the  said  act  of  9  &  10  ^  - 
or  this  act,  denoting  such  stores  to  be  the  property  of  H.M^ 
cause  any  other  person  to  do  so,  for  the  purpose  of  cosce^^ 
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rJ.  M/s  property  therein,  he  shall  be  deemed  guilty  of  felony,  and  S9  &  40  O.  s. 
hall  be  transported  for  fourteen  years.  ^^^^• 

§  5.  If  any  person,  convicted  of  any  offence  against  this  act,  Penont  coiu 
or  which  he  shall  not  have  been  transported,  or  contrary  to  the  ▼icted  ^  *  *^ 
aid  act  of  9  &  10  fV.  3.  shall  be  guilty  of  a  second  offence,  which  ^^'^^^ 
rould  not  otherwise  as  the  first  offence  subject  him  to  transport-  ponco* 

tion,  he  shall,  on  conviction  for  such  second  offence,  be  trans- 
orted  for  fourteen  years. 

§  7.  And  the  court  before  whom  any  offender  shall  be  con-  Puniihment^ 
icted  for  offences  punishable  with  transportation,  may  mitigate  may  be  mitl- 
16  same  by  causing  such  person  to  be  set  on  the  pillory  (a),  gated, 
ubiicly  wmpped,  fined,  or  imprisoned,  or  by  all  or  any  of  the 
ud  ways,  as  such  court  shall  think  fit.    One  moiety  of  all  such 
lies  shall  go  to  H.  M.,  and  the  other  to  the  informer ;  and  the 
)urt  may  also  order  such  offender  to  be  imprisoned  until  such 
le  be  paid. 

By  Stat.  54  G.  S.  c.  6O.9  the  provisions,  matters,  and  things,  in  54  6  s.  c.  60. 
spect  to  the  making,  selling,   delivering,  receiving,  having  in  ProTitiansof 
)8session,  and  concealing  any  cordaee  wrought  either  with  a  ?^/°  j  fo«. 

,.       ,  ii'ji.i  ^°        ^  •.!_  •       t   •  ■«  .    ^»  c.  41.  and  39  & 

lite  thread  laid  the  contrary  way,  or  with  a  twme  laid  to  the  con-  ^  q,  3,  ^.  89^ 

iry  way,  contained  in  stats.  9  &  10  fF.  S.  c.  41.  and  39  &  40  G,  3.  extended  to 

89.,  or  in  any  other  act  or  acts  of  parliament,  shall  extend  to  the  cordage  worked 

iking,   selling,  delivering,  receiving,  having  in  possession,  and  ^^  worsted 

ncealing  any  cordage  wrought  with  one  or  more  worsted  threads,  ""■*"• 

ovided  this  shall  not  repeal  any  of  the  statutes  now  in  force,  in 

spect   to  cordage  wrought  either  with  a  white  thread  laid  the 

ntrary  way,  or  with  a  twine  laid  to  the  contrary  way. 

By  Stat.  54  G.  3.  c.  159.  §  10.,    all  persons,  except  such  as  are   Persona  pn>> 

ly  licensed  thereto  by  a  commissioner  of  H.  M.'s   navy,  are  hibited  from 

>hibited  from  creeping  or  svoeeping  for  anchors,  cables,  ropes,  f]J[**P'?^  !'*'* 

>e  yarns,  or  other  stores,  lost  or  supposed  to  be  lost  in  har-  v"" 

urs,  &c.  within  certain  prescribed  limits,  under  a  penalty  of  10/. 

R.  V.  Bridgesy  8  East,  53.    The  detendant  was  brought  up  to   Punishment 

:eive  judgment  after  conviction  on  stat.  9  &  10  ^.  3.  c.  41.  §  2.  ?^*i*^***^^ 

unlawfully  having  in  his  possession  naval  stores,  &c.,  and  judg-  ^"^  *  "'* 
nt  was  about  to  be  pronounced  that  he  should  be  imprisoned  in 
'  house  of  correction  for  the  county  of  Surrey,  and  there  kept  to 
'd  labour  for  three  calendar  months,  and  once  during  that  time 
jlicly  whipped.  This  would  have  been  warranted  by  stat. 
Cx.  2.  c.  40.  $  10.  reciting  stats.  9&i0  W.  3.  c,  41.  and  9  G.  1. 
(.,  but  a  doubt  occurring  how  far  the  power  of  sentencing  to 
d  labour  was  taken  away  by  the  subsequent  stat.  39  &  40  G.  3. 
(9*  §  2.,  the  court,  upon  further  consideration,  and  comparing 

di  Cerent  provisions  of  these  statutes,  were  of  opinion  that  the 
irer  of  sentencing  to  hard  labotrr  was  taken  away  by  the  latter 
:ute,  and  therefore  pronounced  judgment  that  the  defendant 
uid  be  imprisoned  in  the  house  of  correction  for  the  county  of 
-ret/  for  three  calendar  months,  and  be  once  during  that  time 
^licly  whipped. 

\y  stat.  12  G.  3.  c.  24.,  if  any  person  shall,  either  in  this  realm   is  G.  s.  c.24. 
fi  any  place  thereto  belonging,  wilfully  and  maliciously  set  on   Burning  or  de- 
,    burn,  or  otherwise  destroy,  or  cause  or  aid  therein,  any  of  ^'^''^^^^^  stores^ 

^     Tbis  punishment  is  abolished,  except  in  certain  cases,  by  stat.  56  G.  %. 
3.  iiMlit.  Ipfltorf. 
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H.  M.'s  military,  naval,  or  victualling  stores,  or  other  ii!imumtio& 
of  war,  or  any  place  where  any  such  stores  or  amnittiutioii  shall 
be  placed  or  kept,  he,  his  aiders  and  abettors,  shall  be  guiltj  of 
felony  without  benefit  of  clergy.  And  they  who  commit  sod 
offence  out  of  the  realm  may  be  tried  either  where  the  offence  vii 
committed,  or  in  any  county  within  this  realm*  2  Etu^t  P.  C 
1094. 
Stealing  stores  Though  the  statute  (31  El,  e.  4.)  only  speaks  of  embezzliof  tr 
larceny  at  C.  L.  stealing  Stores  to  the  value  of  20f.,  still  any  of  the  officen  who  bite 

a  bare  charge  of  the  stores  in  the  king's  warehousei,  or  a  mse 

authority  to  deliver  them  out,  may  be  guilty  of  fdooy  st  coobkb 

law  in  stealing  them  to  any  amount  from  such  places  of  depon 

Accordingly,  in    Thome  s  case,  2  East's  P.  C.  622^  where  it 

Thome's  case,     appeared  that  the  prisoner  was  foreman  of  one  of  the  stordwose 

Exeter  Spr.        in  Plymouth  dock  containing  naval  stores,  and  had  given  secgnr 

ass.  1800.  ID  200/.  for  the  faithful  discharge  of  his  duty,  and  was  eotnsui 

with  the  receiving  and  delivering  out  again  of  the  storei  in  n 
absence  of  the  clerk,  whose  proper  duty  it  was  when  present;  at 
that  certain  kersey  was  cut  off  by  him  from  a  bale  in  the  store. 
and  delivered  by  him  to  an  accomplice  to  be  taken  oat  of  trc 
yard,  though  the  value  was  under  20f.>  he  was  by  the  directiofifit 
the  court  convicted  of  larceny  at  common  law  in  stesliagt^ 
kersey. 

Under  the  statutes  for  protecting  the  king's  stores,  the  kkt 
mark  denotes  the  original  ownership ;  and  there  the  omii  jv'o^ 
lies  on  the  party  to  account  satisfactorily  for  his  possession  actsr}- 
ing  to  the  regulations  prescribed,  otherwise  the  bare  fact  of  jtf- 
session  concludes  him.  But  even  here  the  presumption  ofu 
malus  animus  from  the  bare  fact  of  possession  may  be  rebutted » 
One  became  Circumstances,  as  in  the  followmg  case : — A  widow  woman  w£^ 
iHMsessed  oa  the  dieted  before  Mr.  Justice  Foster^  Fast.  Append*  439*  edit  of  1T£ 
death  of  her  2  Easfs  P.  C.  765.,  upon  the  western  circuit,  on  sUU  9&  10^-^ 
vass^ttor^^*^***"  ^*  *^'  ^^^  ^^ving  in  her  custody  divers  pieces  of  canvass,  D«ifi> 
which  h^been  ^^^^  ^^^  king's  mark,  in  the  manner  described  in  the  act,  she  Est 
purchased  by  being  a  person  employed  by  the  commissionera  of  the  oavr  'j 
him  in  his  life-  make  the  same  for  the  king's  use.  The  canvass  was  marked* 
time  at  a  public  charged  in  the  indictment,  and  was  clearly  proved  to  be  n^  ^ 
sale,  and  had  ^^  made  for  the  use  of  the  navy,  and  to  have  been  found  a  ^ 
ycare  miide  up  defendant's  custody.  The  defendant  did  not  attempt  to  ^"^ 
into  household  that  she  was  within  any  exception  of  the  act,  as  being  a  p^' 
furniture,  but  employed  to  make  canvass  for  the  use  of  the  navy ;  nor  (bd  »^ 
no  evidence  was  offer  to  produce  any  certificate  from  any  officer  of  thecrt^ 
^  ii'ifi  ^[^r  touching  the  occasion  and  reason  of  such  canvasa  coming  iou^ 
such  sale  being  Possession.  Her  defence  was,  that  when  there  happened  U^' 
lawful,  as  re-  H.  M.'s  Stores  a  considerable  quantity  of  old  aaila,  no  loe^' 
quired  by  sut.  for  that  use,  it  had  been  customary  for  the  persons  entrusted  ^ 
9  &  10  W.  3.,  the  stores  to  make  a  public  sale  of  them  in  lots,  larger  or  sat- 
aUo^Adb^^thir  **  ^^^^  suited  the  purpose  of  the  buyers ;  and  that  the  ca^ 
act^  yet  the  ^  produced  in  evidence,  which  happened  to  have  been  made  ^  «"*' 
possession  since,  some  for  table  linen  and  some  for  sheeting,  bad  htff 

being  by  act  of    common  use  in  the  defendant's  family  a  considerame  time  V* 
law,  wiihout       her  husband's  death,  and  upon  his  death  came  to  the  6^^- 
wfthin  t^^^^         and  had  been  used  in  the  same  public  manner  by  her  to  i^-" 
pcimity  of  the     "^  the  prosecution.     This   was   proved  by  some  of  the  U^^ 
!>tatutc.  and  b}'  the  woman  who  had  frequently  washed  the  Hoca   • 
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rt  of  evidence  was  strongly  opposed  by  the  counsel  for  the 
DVDy  who  insisted,  that,  as  the  act  allows  of  but  one  excuse, 
3  defendant,  unless  she  could  avail  herself  of  that,  could  not 
lort  to  any  other :  that  if  the  canvass  were  really  bought  of 
*  commissioners,  or  of  persons  acting  under  them,  there  ought 
have  been  a  certificate  taken  at  the  time  of  the  purchase ; 
d  the  second  section  admits  of  no  other  excuse.  But  the 
Ige  was  of  opinion,  that  though  the  clause  of  the  statute,  which 
ects  the  sale  of  these  things,  had  not  pointed  out  any  other 
J  for  indemnifying  the  buyer  than  the  certificate  ;  and  though 
\  second  section  seemed  to  exclude  any  other  excuse  for  those 
whose  custody  they  should  be  found;  yet  still  the  circum- 
noes  attending  every  case  which  might  seem  to  fall  within  the 
ought  to  be  taken  into  consideration ;  otherwise  a  law  calcu- 
li for  wise  purposes  might,  by  too  rigid  a  construction  of  it,  be 
de  a  handle  for  oppression.  There  was  no  room  to  say,  that 
\  canvass  came  into  the  possession  of  the  defendant  by  any  act 
ler  own.  It  was  brought  into  family  use  in  the  lifetime  of  her 
band,  and  it  continued  so  to  the  time  of  his  death;  and  by  act 
law  it  came  to  her.  Things  of  that  kind  had  been  frequently 
losed  to  public  sale;  and  though  the  act  pointed  out  an  ex- 
lient  for  the  indemnity  of  the  buyers,  yet  probably  few  buyers, 
ecially  where  small  quantities  had  been  purchased  at  one  sale, 
I  used  the  caution  suggested  to  them  by  the  act.  And  if  the 
sndant's  husband  really  bought  the  linen  at  a  public  sale,  but 
lected  to  take  a  certificate,  or  did  not  preserve  it,  it  would  be 
trary  to  natural  justice,  after  such  a  length  of  time,  to  punish 
for  his  neglect.  He  therefore  thought  the  evidence  given  by 
defendant  proper  to  be  left  to  the  jury;  and  directed  them» 
;  if,  upon  the  whole  evidence,  thev  were  of  opinion,  that  the 
mdant  came  to  the  possession  of  the  linen  without  any  fraud 
nisbehaviour  on  her  part,  they  should  acquit  her;  and  she  was 
^rdingly  acquitted.     Anon,  Post*  439. 

1  R,  V.  Banks,  1  Esp,  144.,  which  was  the  case  of  an  informa-  A  defendant, 
upon  staU.  9&  10  fF.  3.  c.  41.  and  17  G.  2.  c.  40.  §  10.,  Ld.  Jgf^"»*  ^^»?™ 
1/on  C.  J.  said,  that  though  in  prosecutions  under  these  statutes  oAtMea  b***° 
as  sufficient  for  the  crown  to  prove  the  finding  of  the  stores  proved,  may 
1  the  king's  mark  in  the  defendant's  possession,  to  call  upon  discharge  him- 
to  account  for  that  possession  and  the  manner  of  his  coming  self  by  other 
hem,  so  as  to  throw  the  onus  upon  the  defendant  of  proving  evidence  than 
he  had  legally  become  possessed  of  them  ;  yet,  that  the  de-  i^Mrf  cer Ja-^' 
!ant  had  other  means  of  shewing  that  he  had  lawfully  become  d^e. 
essed  of  them  than  by  the  production  of  the  certificate  from 
navy  board:  as  for  example,  he  might  shew  that  he  had  bought 
1    from  another  person  who  was  in  the  practice  of  buying 
?s  at  the  navy  sale ;  and  who,  therefore,  might  fairly  be  pre« 
cd  to  have  had  the  regular  certificate,  but  who,  when  he  sold 

to  the  defendant,  could  not,  consistent  with  his  own  safety,. 

with  the  certificate  he  had  obtained  of  his  having  been  the 
rhaser  of  the  whole  lot. 

y  Stat.  S9  &  40  G.  3.  c.  89.  §  25.  it  is  enacted,  that  the  com-  99&  40  G.  s. 
ioners  of  the  nav}^  ordnance,  or  victualling,  may  sell  and  dis-  ^  ^^'  .  . 

of  marked  stores,  as  before  the  making  of  the  act,  and  that  oT^na^JT^ 
ons  buying  them  of  the  commissioners  may  keep  them  without  &c.  may  sell 
rring  any  penalty,  upon  producing  a  certificate  under  the  marked  stores 
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and  the  buyer 
be  protected  by 
a  certificate. 
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53  G.3.  c.  127. 
Recited  acts  of 
9  *  10  W.  3. 
c.  41.  9G.  1. 
c.  8.    17  G.  2. 
c.  40.  and  39  & 
40G.3.  c.  89., 
M)  far  as  relate 
to  naval  stores, 
shall  extend  to 
all  public  stores 
&c.  and  to  all 
persons  not 
authorised  in- 
tcrmeddling 
therewith. 


56  Geo.  8.  c.80. 
Principal  offi- 
cer! and  com-' 
mistioners  of 
the  navy  at 
foreign  stations 
may  grant  cer- 
tificates of 
stores  sold  by 
ihcm. 


hand  and  seal  of  three  or  more  of  the  comrais&ioiiers,  that  they 
bought  the  stores  from  them,  or  a  certificate  from  such  persons  ii 
shall  appear  to  have  bought  the  stores  from  the  commissioDtrs, 
that  such  stores  were  stores  or  part  of  stores  bought  of  the  coa- 
missioners.  In  these  certificates  the  quantity  of  the  stores  are  to 
be  expressed,  and  the  time  when  and  where  bought  of  the  cos- 
missioners  ;  and  the  commissioners,  or  any  three  of  them,  aD<l:iL«c 
the  persons  selling  the  stores,  are  directed,  from  time  to  time,  to 
give  such  certificate  to  the  buyers  desiring  the  same. 

By  55  G.  3.  c.  127.  reciting  the  several  statutes  from  9  &  10  VA 
c.  4*1 .  to  53  G.  3.  c.  1 26.  (Which  last-mentioned  act,  by  reason  of  i'^a 
omissions  and  imperfections,  is  repealed),  it  is  enacted,  that  \m. 
thenceforth  '<not  only  the  said  recited  acts  of  9  &  10  fT.  S^bit 
also  the  several  acts  of  9  G.  !•  c.  8.,  17  G.  2.  c*  40.,  and  39  ^  k- 
G.  3.  c.  89.»  so  far  as  the  same  severally  relate  to  H.  M.'i  oia. 
ordnance,  and  victualling  stores  therein  respectively  menbooei 
and  all  the  pains,  penalties,  forfeitures,  r^ulations,  rcftriciio^i. 
powers,  provisions,  clauses,  matters,  and  things  therein  respectiicj 
contained,  relating  to  H.  M.'s  naval,  ordnance,  and  TictiOL^ 
stores  therein  respectively  mentioned,  shall  extend  andbecss- 
strued  to  extend  to  aU  public  stores  whatsoever  under  the  care. 
superintendence,  or  controul  of  any  officer  or  persons  tntbev- 
vice  of  H.  M.,  his  heirs  or  successors,  or  employed  in  aoj  pj^f 
department  or  office  (marked  as  therein  is  specified),  and  t:  i 
and  every  person  and  persons  not  authorised  by  the  proper  oir 
or  officers,  person  or  persons,  in  H.  M.'s  service,  in  that  beb«h'« 
to  doy  using  any  such  marks,  or  making  any  goods  mariEed  r^ 
such  marks  or  any  of  them,  and  to  all  and  every  person  aiid  pff* 
sons  in  whose  custody,  possession,  or  keeping  any  such  fO^ 
stores  so  marked  as  aforesaid  shall  be  found,  or  who  shall  vhnif 
or  knowingly  receive,  or  have  in  his,  her,  or  their  custody,  poai^ 
sion,  or  keeping,  or  who  shall  conceal  any  such  public  stores  k 
marked  as  aforesaid,  unless  such  person  or  persons  shall,  upoc  ^ 
her,  or  their  trial,  produce  a  certificate  under  the  handorbaocs* 
the  proper  officer  or  officers,  person  or  persons,  in  H.  M.'s  f«n» 
authorised  to  grant  the  same,  of  such  and  the  like  nature  aii^ 
certificate  in  the  said  recited  acts  of  9  &  10  ^.  S.  a&d40&' 
mentioned ;  and  to  all  and  every  person  and  persons  wbo  »^ 
wilfully  and  fraudulently  destroy,  beat  out,  take  out,  coi  ^ 
deface,  obliterate,  or  erase,  wholly  or  in  part,  any  of  the  w 
marks,  or  cause,  procure,  employ,  or  direct  any  other  petsc ' 
persons  so  to  do,  for  the  purpose  of  concealing  the  propern  '- 
H.  M.  &c.  therein,  as  fully  and  effectually,  to  all  intents  ttd  9-'- 
poses,  as  if  the  same  pains,  penalties,  &c.  were  here  re-enacted 

By  the  56  G.  3.  c.  80.,  it  is  enacted,  <'  That  from  and  a/i^^ 
passmg  of  this  act  it  shall  and  may  be  lawful  to  and  for  aii^' 
every,  or  any  one  of  the  principal  officers  and  commisMoeR' 
H.  M.'s  navy,  resident  on  any  foreign  station,  to  grant  catk^ 
under  his  or  their  respective  band  or  hands*  for  any  soob^*^ 
or  goods  which  shall  hereafter  be  sold  by  or  by  the  order  of' - 
such  principal  officer  or  commissioner,  at  any  such  forngn  stsi*  • 
of  such  and  the  same,  or  the  like  tenor  and  effect;  and  this ^ 
same  certificates  so  to  be  granted  as  aforesaid,  shall  be  t,  - 
places  uf  such  and  the  same  force  and  effect  as  certificate;  ^^ 
the  hands  of  three  or  more  of  the  principal  officers  and 
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oners  of  the  navy  in  England  are  of,  for  any  such  stores  or  goods 
}]d  by  or  by  the  order  of  the  said  commissioners  in  England.'' 
By  the  Mutiny  Act  (4  fT.  4.  r.  6.  §  8.)  every  paymaster,  &c.  or  4  W.  4.  c.  6. 
erson  employed  in  the  ordnance  or  commissariat  department,  or  (Mutiny  Act). 
»  the  care  or  distribution  of  money,  &c,  or  stores,   who  shall  ^"»*^»leroent 
nabezzle  or  fraudulently  misapply,  &c.  any  money,  provisions,  ^|^,'    ^ 
c.  or  other  military  stores,  may  be  tried  by  a  general  court  Trial  by  gene- 
lartial,  who  may  adjudge  him  to  be  transported  as  a  felon,  for  nU  court  mar- 
fe,  or  for  any  term  of  years,  or  to  suffer  fine,  imprisonment,  &c.     ^^* 
An  indictment,   Winchester ^  March  1801,    cor.  Le  Blanc  J.  Cole's  caw. 
Easfs  P.  C.  767m  charged  that  Thomas  Cole,  on  the  28th  Janu- 
'-^  iSOly  unlawfully,  willingly,  and  knowingly  did   receive  and 
ive  in  his  custody,  possession,  and  keeping,  certain  naval  stores 
*  the  king,  being  all  marked  with  the  broad  arrow,  he  not  being 
contractor,  &c.  against  the  statute,  &c«    The  jury  found  the 
'isoner  guilty ;    but   said    they  did   not  find  that  he  received  Difference  be 
e  stores  afler  the  SiSth  July  1800,  but  only  that  he  had  them  in  |„een  receiving 
s  possession  after  that  day.    Judgment  was  thereupon  respited  and  having  in 
take  the  opinion  of  the  judges,  a  majority  of  whom  inclined  to  possession, 
ink,  that  the  statute  was  to  be  construed  in  the  disjunctive,  and 
e  word  or  (receive  or  have)  not  to  be  taken  as  and;  but  because 
'the  disagreement  of  some,  and  that  the  case  was  not  likely  to 
:cur  again,  the  prisoner,  on  the  finding  of  the  jury,  was  recom- 
ended  to  mercy.    It  seemed,  however,  to  be  agreed  that  the 
ise  was  not  within  stat.  9  &  10  /F.  S.  c.  41.,  because  the  goods 
;re  not  charged  to  have  been  found  in  the  prisoner's  possession. 
By  Stat.  49  G.  3.  c.  122.  §  17.,  all  persons  who  shall  trade  or  49G.s.c.  122. 
>al  in  buying  and  selling  anchors,  cables,  sails,  or  old  junk,  old  P®*1«" »"  ™^ 
)n,  or  marine  stores  of  any  kind  or  description,  shall  have  their  "w  Uie^ 
mes,  with  the  words  '* dealer  in  marine  stores,"  painted  distinctly  names  painted 
letters  of  not  less  than  six  inches  in  length  upon  the  front  of  all  on  their  store, 
cir  storehouses,  warehouses,  and  other  deposits  for  such  goods ;  houses. 
I  pain  of  forfeiting,  on  conviction  by  oath  of  one  witness,  or  con-  Penalty  sot 
ssion  before  any  justice  or  magistrate  of  any  jurisdiction  where  See  also  stat. 
ch  storehouse,  &c.  shall  be,  a  sum  not  exceeding  20/.  nor  less   1  &  2  G.  4. 
an  10/.,  half  to  the  informer,  and  half  to  the  poor  where  thq  ^'  '^^'  §  ^^• 
Pence  shall  be  committed.    And  such  dealers  or  traders  shall  not  ^^'^!)|*, 
It  up  any  cable  or  part  of  a  cable,  exceeding  five  fathoms  in   ^    h  d '  1 
upth,  'or  uncant,  untwine,  or  unlay  the  same  into  junk  or  paper  gh^ji  ^^j^  ^^ 
iff",  without  a  permit  from  some  neighbouring  justice  or  niagis-  cabks  without  a 
ite ;  which  permit  shall  not  be  granted  unless  upon  affidavit  that  permit  from  a 
had  been  bondjide  purchased  and  without  fraud  by  such  person,  magistrate,  to 
id  without  any  knowledge  or  suspicion  on  his  part  that  the  same  ^5"^^*^  °" 
id  been  or  were  dishonestly  come  by ;  and  in  which  affidavit  shall 
>  specified  the  particular  quality  and  description  of  such  cable, 
e  name  of  the  seller ;  and  tne  affidavit  shall  be  set  forth  at  length 
the  permit,  on  pain  of  forfeiting  for  the  first  offence  not  ex- 
eding  20/.  nor  less  than  10/. ;  for  every  second  or  further  offence 
»t   exceeding  50/.  nor  less  than  20/-,  to  be  recovered  before  a 
Btice,  one  half  to  the  informer  and  the  other  half  to  the  poor. 
By  §  18.,  all  such  dealers  in  marine  stores  shall  keep  a  book,  in   Dealers  shall 
tiich  shall  be  regular  entries  of  all  such  old  marine  stores  bought  ^^S^l?!"  ■^*^"n' 
'  them  from  time  to  time,  containing  an  account  when  bought,  ki    ttb^'of 
id  of  the  names  and  abodes  of  the  sellers.     And  before  any  per-  gu  fi  ^  J"*' 
n  obtaining  such  permit  shall  cut  up  the  same,  there  shall   be  before^cutting 

up  of  cordage. 
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49G.3.  c.  122.  published,  one  week  at  least  before,  an  advertisement  io  sorse 

public  newspaper  printed  nearest  to  the  storehouse,  &c.  ootifviog 

that  such  party  had  obtained  such  permit  for  cutting  up  such 

cable,  of  such  kind  and  quality,  and  specifying  where  5kt  artities 

are  deposited ;  whereupon  all  persons  who  may  have  just  caust  tv 

Inspection  of     suspect  that  such  articles  are  the  property  of  such  person,  acd 

such  accounu     jj|,g^||  j^g^g  verified  such  suspicion  on  oath  before  some  justice  or 

miinded  by  pw-  magistrate,  near  the  said  storehouse,  &c^  may  by  warrant  thfr^ 

ties  interested,     upon  granted  require  of  such  dealer  the  production  and  euxi- 

ation  of  such  book  of  entries,  and  inspection  of  the  an.ii 
Penalties  on  described  in  the  permit ;  and  in  case  such  dealer  shall  neglec;  v 
dealers  for  refuse  to  produce  to  such  person  such  book,  or  to  keep  such  bo>.L 

neg  ect.  ^^  ^^  permit  such  inspection  or  examination,  or  neglect  so  to  p<.> 

lish  one  such  advertisement  as  aforesaid,  he  shall  forfeit  for  t& 
first  offence  not  more  than  20L  nor  less  than  10/.,  for  everj  further 
offence,  not  exceeding  50/.  nor  less  than  20/.,  one  half  on  cor^.- 
tion  before  any  justice  or  magistrate  residing  near,  ai  sfore^a.. 
to  go  to  the  informer,  and  half  to  the  poor  where  the  offeoces'* 
be  committed;  and  if  the  said  penalties  by  this  act  imp^xi 
together  with  the  charges  incident  to  the  conviction,  be  do:  > 
mediately  paid,  they  may  be  levied  by  warrant  of  distress  aiui  su 
under  hand  and  seal  of  such  justice  or  magistrate;  and  if  there  > 
no  sufficient  distress  found,  the  offender  may  be  committed  bv^.:^ 
justice,  &c.  to  gaol;  in  case  of  any  first  ofience,  for  six  csit::: 
months,  and  in  case  of  any  second  or  further  offence,  for  12  cdtr-.' 
months,  unless  the  penalty  and  charges  shall  be  sooner  paid. 
For  the  power  of  appeal,  see  this  statute,  §  21.  et  seq, 

Subornation.    See  tit.  )3eriurp» 


t>utetp  for  tfte  0eace. 

Surely  of  the      QUT  of  the  Latin  word  pax,  the  Normans  formed  their  ;^ 
***"**  and  we  (out  of  that)  our  peace.     Lamb,  5. 

Surety  of  the  peace  is  the  acknowledging  of  a  recogni&oct. ' 

bond  to  the  king,  taken  by  a  competent  judge  of  reconl,for^> 

ing  the  peace.    Dalt.  c,  116. 

Justices  of  the        ^^^  ^^'^  surety  of  the  peace  every  justice  of  the  peace  sr 

peace  may  take,  take  and  command  by  a  twofold  authority : — 1.  As  a  minister,r« 

manded  thereto  by  a  higher  authority ;  as  when  a  writ  of  a' 
cavitf  directed  out  of  the  chancery  or  K.  B.,  is  delivered  to : 
2.  As  a  judge,  and  by  virtue  of  his  office,  derived  fnanbisv' 
mission.     Dalt.  c.  116. 

Concerning  which  I  will  shew, 

I.  For  what  Cause  Surety  of  the  Peace  shall  begro^- 
\h  At  whose  Request  it  shall  he  granted. 

III.  Against  whom  it  shall  be  granted. 

IV.  In  what  Manner  it  shall  be  granted. 

[21J.  1.  C.8.] 

i 
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V.  Htm  the Peace-Warrant  may  he  superseded. 

VI.  Ham  the  Peace^Warrant  shall  be  executed. 

VIL  JVhat  ought  to  he  the  Form  of  a  Recognizance  of  the 
Peace* 

VIII.  Ham  such  Recognizance  shall  he  certified, 

IX.  Ham  such  Recognizance  may  he  forfeited. 
[3  H.  7.  c.  1.] 

X.  Hcfm  the  RecogmzancCf  heing  forfeited,  shall  he  pro* 
ceeded  on. 

XI.  Ham  such  Recognizance  may  he  discharged. 

I  fM  togat  Causie  &iitrtp  of  tjge  iaeac:e  dBall  be 

granteO* 

(y  the  commission  of  the  peace,  justices  of  peace  have  power  For  what  cause 
ause  to  come  before  them,  or  any  one  of  them,  all  those  who  ^  ^  granted. 
ny  of  the  king's  people  concerning  their  bodies,  or  the  firing  of 
r  houses,  have  used  threats,  to  find  sufficient  security  for  the 
ce,  or  their  good  behaviour  towards  the  king  and  his  people ; 
if  they  shall  refuse  to  find  such  security,  to  cause  them  in 
king's  prisons  to  be  safely  kept,  until  they  shall  find  such 
irity. 

^pon  which  Mr.  Hawkins  observes,  that  it  seemeth  clear  that  pear  of  cor- 
rever  a  person  has  just  cause  to  fear  that  another  will  burn  his  poral  hurt»  or 
sc,  or  do  him  a  corporal  hurt,  as  by  killing  or  beating  him,  or  burning  his 
he  will  procure  others  to  do  him  such  mischief,  he  may  de-  ^^"'®* 
d  the  surety  of  the  peace  against  such  person,  and  that  every 
ce  of  the  peace  is  bound  to  grant  it,  upon  the  party's  giving 
satisfaction  upon  oath  that  he  is  actually  under  such  fear,  and 
he  has  just  cause  to  be  so,  by  reason  of  the  other's  having 
atened  to  beat  him,  or  laid  in  wait  for  that  purpose ;  and  that 
loth   not  require  it  out  of  malice  or  for  vexation.     1  Haw. 
K  §6. 

^here  the  defendant  was  bound  over  by  a  magistrate  to  keep  Magistrate  is 
3eace,  in  consequence  of  words  used  and  a  letter  written  to  to  ezerdse  his 
i:oaiplainant,  in  which  defendant  spoke  of  there  being  a  rod  in  discretion,  and 
(e,  from  which  complainant  must  expect  to  receive  a  castiea-     .??**  bench 

*  .  J  ^,  *i         "^         •  J  •   !•     ^       will  not  inter- 

a  motion  was  made  to  remove  the  recognizance  and  mforma-  f^^e  where  the 
for  the  purpose  of  discharging  the  recognizance  or  reducing  information  is 
imount  of  it,  on  the  ground  that  there  was  no  threat  of  bodily  regular, 
y,  and  that  the  language  used  was  metaphorical  only ;  but 
court  held  that  the  magistrate  having  proceeded  on  a  suffi- 
;   information  onoath,  and  having  exercised  his  judgment  and 
etion,  the  court  could  not  interfere.      R.  v.  Tregarthen^  5  B. 
d.  678. 

seems  also  the  better  opinion  that  he  who  is  threatened  to  be  Being  threat- 
fscned  by  another,  has  a  right  to  demand  the  surety  of  the  ened  with  im- 
e  ;  for  every  unlawful  imprisonment  is  an  assault  and  wrong  prisonment 
e  person  of  a  man.     And  the  objection  that  one  wrongfully 
isoncd  may  recover  damages  in  an  action,  and  therefore  needs 
he  surety  of  the  peace,  is  as  strong  in  the  case  of  battery  as 
i^jonraent ;  and  yet  there  is  no  doubt,  but  that  one  threatened 
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Aliter  where 
demanded 
through  malice 
or  vexation. 


Fear  of  harm 
to  his  servants 
or  cattle. 
Not  sufficient 
ground. 


But  special 
writ  out  of 
chancery. 
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to  be  beaten  may  demand  the  surety  of  the  peace.    1  Haz. 
c.  60.  §7. 

And  although  the  fact  from  which  the  fear  arises  be  pardoned, 
the  court  will  receive  it  as  a  ground  upon  which  to  grant  iU 
security.     /?.  v.  Mendcz,  I  Sir,  473. 

But  if  the  justice  shall  perceive  that  surety  is  demanded  mereij 
of  malice,  or  for  vexation  only,  without  any  just  cause  or  fear,!: 
seemeth  he  may  safely  deny  it.     Dali.  c.  116. 

Also,  if  a  man  will  require  the  peace,  because  he  is  at  vanr-* 
or  in  suit  with  his  neighbour,  it  shall  not  be  granted.  Dalt.  c  li^ 

Also  Mr.  Lombard  says,  he  takes  it  to  be  somewhat  clear  i- 
a  justice  may  not  by  the  commission  award  a  precept  of  the  pescc 
in  behalf  of  a  man  that  will  require  it,  because  he  feareththtb: 
will  do  harm  to  his  servants  or  cattle.     Lamb.  83. 

And  Mr.  Dalton  says,  where  a  man  is  in  fear  that  another  vu 
hurt  his  servants,  or  his  cattle  or  other  goods,  the  surety  of  rbt 
peace  shall  not  be  granted  by  the  justice.  But  in  this  case  f.> 
Herbert  saith,  the  party  may  have  a  special  writ  out  of  the  c'-r- 
cery  directed  to  the  sheriff,  that  he  shall  cause  such  per?^^  :: 
find  surety,  that  he  shall  do  no  hurt  or  damage  to  the  other  or 
in  his  body  or  to  his  servants  or  goods;  and  if  he  will  Do:r^ 
surety,  that  then  he  shall  arrest  and  detain  him  in  prisoa  ull  i: 
shall  find  surety.    Dalt.  c.  1 16. 

The  reason  why  a  man  may  not  have  sureties  of  the  pei^ 
against  another,  for  that  he  feareth  he  will  do  harm  to  his  ttrc-- 
seemeth  to  be,  because  it  should  be  the  servants  fear  io  f^c 
case  and  not  the  masters ;  and  the  servant's  own  oath  before n 
justice  is  necessary.  And  as  to  his  froods,  it  seemeth  clert**! 
no  sureties  of  the  peace  ought  to  be  granted  in  that  case;  fo^  •- 
recognizance  of  the  peace  when  taken  is  only  that  the  partj i* 
keep  the  peace  towards  the  king  and  all  his  liege  people. 

But  Mr.  Dalton  says,  that  if  a  man  shall  threaten  to  hzr'ii 
ujife  or  childf  he  thinks  he  may  crave  the  peace  at  the  ju>-' 
hands,  by  the  words  of  the  commission,  and  that  the  justice  l%*' 
to  grant  it.     Dalt.  c.  116. 

Note  also,  the  surety  of  the  peace  shall  not  be  grantei  -< 
where  there  is  a  fear  of  some  present  or  future  danger,  udi* 
merely  for  a  battery  or  trespass  that  is  past,  or  for  any  brric^< 
the  peace  that  is  past ;  for  this  surety  of  the  peace  is  ODljtV'^ 
security  of  such  as  are  in  fear:  but  the  party  wronged  msjp^ 
the  offender  by  indictment ;  and  the  justice*  if  he  see  cause,  3^ 
bind  over  the  affrayer.  Dalt*  ell.  That  is,  he  may  bini^ 
over  to  answer  unto  the  indictment. 


II.  Zt  tD&o0e  Eeqiirdt  it  0gall  be  gramrt. 

May  bede-  As  to  this,  Mr.  Havokins  says,  it  seems  to  be  agreed  at  this ^ 

manded  by  any    tliat  all  persons  whatsoever,  under  the  king's  protection,  bea^j 


Threatening  a 
man's  wife  or 
child,  sufficient, 
semb. 

Must  be  a  fear 
of  present  or 
future  danger, 
not  past. 


Wife  against 
husband, 
and  vice  versa. 


sane  memory^  whether  they  be  natural  and  good  subjects,  or  c^ 
or  attainted  of  treason^  &c.  have  a  right  to  demand  suretv  ^^ 
peace.     And  it  I 
band  threatening 

also  may  nave  it  bi^amoi,  me  wuc     x  naw.  c.  ou«  ^z.  x^nm^'  - 
Upon  which  Mr.  Crompton  observeth,  that  if  the  wife  a*-* 
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ise  cannot  find  sureties  she  shall  be  committed ;  and  sOf  says  he, 
man  may  be  rid  of  a  shrew.     Cromp,  118.  , 

And  if  the  marriage  be  disputed,  the   court   will   order   the 
icognizance  to  be  worded  so  as  not  to  admit  the  fact.     And  it 
as  directed  to  be  as  follows :  *'  To  keep  the  peace  towards  our 
vereign  lord  the  king,  and  all  his  liege  people,  and  particular  It/ 
wards  Hannah  Penn,  tvho  hath  exhibited  articles  of  the  peace 
ainst  him,  the  said  James  Barobridge,  by  the  name  of  Hannah 
unbridge,  toife  of  him  the  said  James,  and  that  he  shale  not  depart 
f  court  toithout  teavef*  8fc,    R,  v.  Bambridge,  2  Str,  1231. 
And  Mr.  Dalton  says,  an  infant  under  the  age  of  14  years  may  Infant  ander 
mand  this  surety,  and  it  shall  be  granted  to  him.    Dalt.  c.  117*  ftHiiteen. 
But  as  to  a  person  of  non^sane  memory,  Mr.  Dalton  says,  this  jinier  as  to 
rety  shall  neither  be  granted  against  him  nor  to  him  upon  his  non-^e  per- 
il request;  but  yet  if  there  shall  be  cause,  the  justice  ought  to  ^d* 
ivide  for  his  safety.    Dalt*  c.  1 1 7.  p.  27 1  • 

III.  agatttfit  tD^om  it  0gall  be  grantrtr. 

rhere  seems  to  be  no  doubt  but  that  it  ought,  upon  a  just  cause  Against  whom. 

complaint,  to  be  granted  by  any  justice  of  the  peace  against 

'  person  whomsoever,  under  the  degree  of  nobility,  being  of 

e  memory,  whether  he  be  a  magistrate  or  private  person,  and 

2tber  he  be  of  full  age,  or  under  age.     But  infants  and  femes  Infant,  femes 

crts  ought  to  find  security  by  their  friends,  and  not  to  be  bound  <^verts. 

naselves.     And  the  safest  way  of  proceeding  against  a  peer,  is 

complaint  to  the  court  of  chancery  or  K.  B.  1  Hato,  c.  60.  §  3. 

i  peer  or  peeress  cannot  be  bound  over  in  any  other  place  than  P^n  to  be 

courts  of  K.  B.  or  chancery.    4  Blac.  Com.  253.  ^""<*  on'y  «n 

L  peeress  may  demand  surety  of  the  peace  against  her  husband,  eery    *^'  *^'""" 

Q  the  cases  of  the  Marquis  of  Carmarthen,  Fort.  359. — Lord  p    ' 

ff,  2  Str.  1202.  13  East,  171.{w).— Earl  of  Stamjord,  Cas.  temp,  her  1^3"*' 

rdw.  74 Earl  Ferrer*,  1  Burr.  631.  703.  —  Lady  Strath- 

e,  I  T.  R.  696.  —  Lord  Hovoard,  11  Mod.  109. 

;  is  said,  the  fear  of  one  cannot  be  the  fear  of  another,  and 

efore  every  recognizance  must  be  separate.  Pult.  18.    But  in  Articles  by 

23  G.  2.,  the  court  of  K.  B.  allowed  three  women  to  file  joint  three  women. 

:Ies  of  the  peace  against  three  men.  R*  v.  Nettle^  Sfc.  1  Haxo. 

7.  c.  60.  §  5.  (71.  2.)  7th  edit. 

IV.    Sin  tDj^at  ^anmr  it  0SaII  be  gratitttr. 

seemeth  certain  that,  if  the  person  to  be  bound  be  in  the  pre-  Manner  of 
e  of  the  justice,  he  may  be  immediately  committed,  unless  he  granting  sure- 
sureties  ;  and  from  hence  it  follows  djbrtiori,  that  he  may  ^^ 
ommanded  by  word  of  mouth  to  find  sureties,  and  committed 
lis  disobedience ;  but  it  is  said  that  if  he  be  absent,  he  cannot 
3mmitted  without  a  warrant  from  some  justice  in  order  to  find  Warrant  neces- 
lies,  and  that  such  warrant  ought  to  be  under  seal,  and  to  sary  if  the 
the  cause  for  which  it  is  granted,  and  at  whose  suit,  and  that  pftrty  be  absent. 
ly  be  directed  to  any  indiTOrent  person.    1  Haxo.  c.  60.  §  9. 
justice  cannot  enjoin  another  to  keep  the  peace  under  a  Party  cannot 
Ity.  3  Com.  Dig.  370.     Nor  commit  for  not  finding  security ;  be  committed 
the  party  has  been  required  and  refuse  so  to  do.    Per  unless  he  re- 
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fuse  to  find 
sureties. 


Warrant  to 
bring  up  the 
party. 


2]  J.  I.e. 8. 
Process  out  of 
the  chancery  or 
K.B. 


Truth  of  the 
articles  not  to 
be  controverted 
by  defendants. 

Court  may 
grant  a  review 
where  they  see 
cause  of  sus- 
picion. 


Defendant  not 
allowed  to  con- 
tradict the 
arUclea. 


@uretg  for  tbe  Iptm.  [Criminal 

PraU  C.  J.,  R.  V.  Wilks,  E.  3  G^.  d.  1  Ha\».  c.  6a  note  to  \  9. 7ih 
edit.     Bac>  Abr.,  Surety  of  Peace,  F. 

The  court  will  not  receive  articles  of  the  peace  if  the  parties 
live  at  a  distance  in  the  country,  unless  they  have  prefiousiy  made 
application  to  a  justice  in  the  neighbourhood.  R.  v.  Witit, 
2  Burr,  780.  On  an  affidavit  of  the  defendant,  being  70  years  ot 
age,  and  unable  to  travel,  a  mandamus  was  granted  to  three  joy 
tices  in  Brecon  to  take  security  on  articles  of  the  peace  exhib/fd 
in  the  K.  B.  R.  v.  Letaisj  2  Sir,  835.  And  where  articles  of  the 
peace  were  exhibited,  and  it  appeared  that  the  facts  charged  wctc 
done  at  Portsmouth^  the  court  ordered  an  indorsement  to  be  made 
upon  the  attachment  of  the  peace,  authorising  and  directing  asr 
justice  in  that  county  to  take  the  security  there,  specifying  tk 
particular  sums  wherein  the  principals  and  also  their  gareta 
should  be  bound.  Margaret  HtUt's  case^  2  Burr,  1039.  1  B^ 
Rep.  233.  S.  C. 

The  justice  may  make  the  warrant  to  bring  the  party  befi^ 
himself  or  some  other  justice,  or  he  may  make  it  to  bring  the  p:rT 
before  himself  only ;  for  he  that  maketh  the  warrant  for  the  c:s: 
part  hath  the  best  knowledge  of  the  matter,  and  therefore  he  i>:i)? 
fittest  to  do  justice  in  the  case.    5  Rep,  59. 

As  to  granting  process  of  the  peace  or  good  behavioor  -.a 
of  the  chancery  or  the  K.  B.,  it  is  enacted  by  stat.  21 «/.  !•' '• 
that  it  shall  not  be  granted  but  upon  motion  in  opencoan,ii 
declaration  in  writing,  and  upon  oath  to  be  exhibited  by  the  ptty 
desiring  such  process,  of  the  causes  for  which  such  process  ih.. 
be  granted;  the  motion  and  declaration  to  be  mentioned ootk 
back  of  the  writ.  And  if  it  shall  afterwards  appear  that  ihtaasa 
are  untrue,  the  court  may  order  costs  to  the  party  griered,  tJ 
commit  the  offender  till  paid. 

The  court  will  not  permit  the  truth  of  the  allegatioDS  in  tk 
articles  to  be  controverted  by  the  defendant,  but  will  order  seo- 
rity  to  be  taken  immediately,  if  no  objections  arise  on  theCMxe^ 
the  articles.    Ld,  Vane*s  ccuet  2  Str,  1202. 

Where  R,  P.  exhibited  articles  of  the  peace  against  Sir  Tkaas. 
Allen  and  others  in  K.  B.,  and  before  the  recognizances  «c$ 
entered,  R.  P.  presented  a  petition  reciting  and  explaining  f^ 
of  the  articles,  a  rule  nisi  was  then  granted  to  review  the  artiest 
and  affidavits  were  made  contradicting  the  facts  stated  in  tk» 
The  court,  on  the  whole,  committed  R,  P,  for  perjoryi  <^ 
directed  that  the  proceedings  on  the  articles  should  ttM.  ^^ 
Sir  T.  Allen  and  others.  Bac.  jibr..  Surety  of  the  ract  F 
S.  C.  2  Burr.  806. 

In  another  case,  where  articles  of  the  peace  were  esle^ 
against  a  married  woman  and  three  others,  a  role  wmas^^ 
reviewing  the  articles,  upon  affidavits,  which  stated  that  fk^ 
fendants  did  not  know  such  a  person  as  the  articalant,aDdi^ 
suggested  that  it  was  a  fresh  plan  of  the  woman's  hosbsad  »^ 
press  her;  no  cause  being  shewn,  the  articles  were  orAacdte>* 
taken  off  the  file.     R,  v.  Bennett  and  others,  Bac.  Abr.  Hid^ 

In  the  case  of  R.  v.  Doherty,  IS  Eastf  171.,  arttdes  of  tile  p0^ 
had  been  exhibited  against  the  defendaat  by  his  wife;  pn^*^ 
issued  thereon  to  enforce  appearance:  when  he  appeared  is ^^ 
with  his  sureties,  he  tendered  affidavits  in  contradictioa  of  <^ 
facts  sworn  to  in  the  articles,  for  the  purpose  of  dischargn^t^ 
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iut  Lord  Eilenborough  C.  J.  said,  the  court  were  satisfied  they 
;ould  not  receive  affidavits  on  the  part  of  the  defendant  to  con- 
radict  the  truth  of  the  articles  exhibited  against  him,  and  prevent 
lis  giving  surety. 

In  the  above  case,  Le  Blanc  J.  adverted  to  the  case  of  R.  v.  Qu^  Qi^y  ex. 
Srinsloe,  M,  7  G.  2.  temp,  Ld.  Hardtoicke,  in  which  it  was  re-  plain, 
useuthe  defendant  to  controvert  the  facts,  but  explanation  was 
llowed  of  such  parts  of  the  articles  as  were  ambiguous.     1 3  Eastf 
74.  no/i>. 

Formerly  the  articles  roust  have  been  verified  by  the  oath  of  the 
xhibitant,  and  an  affirmation  was  not  sufficient.     R»  v.  Greeny 

Str.  59n.    HUton  v.  Byron,  12  Mod.  243. 

But  it  is  presumed  that  the  rule  is  now  different  since  9  G.  4.  9  q.  4.  c.  S3. 

32.,  which  allows  Quakers  and  Moravians,  when  required  to  Affirmation  of 
ive  evidence  in  any  case  whatsoever,  criminal  or  civil,  to  make  Quakers  and 
leir  solemn  affirmation  or  declaration,  which  is  to  be  of  the  same  Moravians. 
»rce  and  effect  as  an  oath. 

By  3  &  4  fF.  4.  c.  49.,  Quakers  and  Moravians  are  permitted  to  3&4W.  4.  c.49. 

ake  an  affirmation  or  declaration  in  all  cases  where  an  oath  is 

.'quired  by  law. 

By  3  &  4  W.  4.  c.  82.,  a  similar  provision  is  made  with  respect  3&4W.4.C.82. 

>  Separatists.     See  tit.  I^n^ucif,  p.  666,  667* 

V.  j^oto  tfie  peace^C^Harrant  map  be  {itiperdetetrf 

It  is  said,  that  if  one  who  fears  that  the  surety  of  the  peace  will  Finding  sure- 

!  demanded  against  him,  find  sureties  before  any  justice  of  the  ^^  before 

me  county,  either  before  or  after  a  warrant  is  issued  against  *"^^ 

VI)  he  may  have  a  supersedeas  from  such  justice,  which  shall  dis- 

arge  him  from  arrest  from  any  other  justice  at  the  suit  of  the 

me  party,  for  whose  security  he  has  given  such  surety.     1  Haxv, 

60.  §  14. 

In  which  supersedeas  it  is  not  necessary  to  name  either  the  Supersedeas. 

reties  or  the  sums  in  which  they  are  bound :  but  yet  it  is  the 

tter  form  to  express  them  both.    Dalt.  c,  118.  p.  274. 

Also,  it  is  said,  that  an  appearance  upon  a  recognizance  for  the  Supersedeas  io 

ice  may  be  superseded,  by  finding  sureties  in  the  chancery  or  the  chancery  or 

B.^and  purchasing  a  writ  testifying  the  same;  but  this  practice  K*  ^' 

ring  been  often  abused,  it  is  enacted  by  stat.  21  «/.  1.  c.  8.  that  ^^  •!•  ^'  ^*  ^' 

writs  of  supersedeas  shall  be  granted  out  of  the  chancery  or 

B.,  but  upon  motion  in  open  court,  and  on  such  sufficient  sure- 

)  as  shall  appear  on  oath  to  the  court,  to  be  assessed  in  the 

«idy  book  at  51*  lands,  or  10/.  in  goods;  and  unless  it  shall  also 

t  appear  to  the  court,  that  the  process  of  the  peace  or  good 

laviour  is  prosecuted  against  him,  desiring  such  supersedeas  bond 

S  by  some  party  grieved  in  that  court  out  of  which  the  super' 

eas  18  desired  to  be  awarded.     1  Hato.  c.  60.  ^  14. 

t  can  be  executed  only  by  the  persons  to  whom  it  is  directed,  By  whom  to  be 
some  of  them,  unless  it  be  directed  to  the  sheriff,  who  may,  executed, 
er  by  parole  or  by  precept  in  writing,  authorise  an  officer 
rn  and  known  to  serve  it,  but  cannot  empower  any  other  per- 
without  a  precept  in  writing.     1  Hato.  c.  60.  $  11. 
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the  judgment 
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§«uret|;  for  iht  ]pCaC€.        [Crlmiml 

Wlicre  a  person  authorised  to  arre$t  another  who  is  sbeltcredn 
a  house  is  denied  quietly  to  enter  it  in  order  to  take  him,  iisem 
generally  to  be  agreed  that  he  oiay  justify  breaking  0{>en  the 
doors  (among  other  instances  there  stated)  upon  a  capias  froaj  i!ie 
K.  B.  or  chancery 9  to  compel  a  man  to  find  sureties  lor  the  ptrace 
or  good  behaviour,  or  even  upon  a  warrant  from  a  justice  of  tlk 
peace  for  such  purpose.    2  Haw,  c.  14^  §  2. 

But  no  one  can  justify  the  breaking  open  another's  doon  to 
make  an  arrest,  unless  he  first  signify  to  those  in  the  boiiK  t:-e 
cause  of  his  coming,  and  request  them  to  give  faim  admituncc 
2  Haxo.  c.  14.  §  1.     See  tit.  ft^oiuw. 

If  the  warrant  specially  direct  that  the  party  shall  be  broj^V 
before  the  justice  who  made  it,  the  officer  ought  not  to  camh 
before  any  other;  but  if  the  warrant  be  general,  to  bring  hiii)  be- 
fore any  justice  of  such  place,  the  officer  has  the  election  to  briLt* 
him  before  what  justice  he  pleaseth,  and  may  carry  him  top!:>:' 
for  refusing  to  find  surety  before  such  justice.     1  Hato.  c  60.t  13 

And  if  the  party  be  carried  before  another  justice,  and  >r. 
before  him  who  issued  the  warrant,  such  other  justice  must  tii; 
the  surety,  and  bind  him  by  recognizance  in  all  points  as  tbefco 
of  the  precept  doth  require ;  and  thereupon  such  other  ps: 
having  so  taken  surety  of  the  peace  may  and  ought,  upon  ncyy- 
to  make  his  supersedeas  to  all  officers,  and  to  all  other  justice?  - 
the  same  county;  and  thereby  the  said  party  shall  be  discbr.\: 
from  finding  other  surety,  and  from  any  other  arrest  from  ie 
same  cause :  but  by  such  supersedeas^  the  other  justice  ar^^- 
discharge  the  warrant  of  the  first  justice,  until  the  party  be  be  j.- 
indeed ;  nor  give  any  other  day  to  the  party  to  appear.  Jk^ 
c.  118.  p.  274. 

If  the  warrant  be  in  the  common  form,  directing  the  officer : 
cause  the  party  complained  of  to  come  before  some  justice  to  ^- 
sufficient  surety,  and  if  he  shall  refuse  so  to  do,  to  convey  his  ^' 
mediately  to  prison,  without  expecting  any  further  warrant,  c 
he  shall  willingly  do  the  same,  the  officer  who  serves  it,  befort  -' 
makes  any  arrest,  ought  first  to  require  the  party  to  go  vitb  hk. 
and  find  sureties  according  to  the  purport  of  the  warrant;  br^ 
upon  refusal  to  do  either,  he  may  carry  him  to  the  gaol  br  (Ivcf 
of  the  same  warrant  without  more.     1  Hato.  c.  GO.  f  12^    ^ 
c.  118.  p.  273. 

And  yet  the  constable,  or  officer,  may  brine  him,  in  that  cast 
before  the  justice;  and  if  he  refuse  there  to  give  sureties,  be  bs; 
commit  him  without  further  warrant  or  mittimus.    ^HeJef  Hi 

Nevertheless,  notwithstanding  these  great  authorities,  it  msj  ^^ 
be  convenient  for  the  justices  to  leave  so  much  to  tbecoostsb^^^ 
judgment,  as  to  determine  what  shall  or  shall  not  be  deemed  i  ^ 
fusal  to  find  such  sureties;  for  that  the  constable  is  amfUtaun^^ 
judge  in  such  case  by  no  law.  And  much  less  dotb  it  sees  v- 
visable  to  require  in  the  warrant,  as  is  usual,  that  the  coy^ 
shall  carry  the  party  to  gaol»  if  he  shall  refuse  to  ^  ja^* 
sureties;  it  dotn  not  appear  how  the  constable  can  ""7^^ 
deemed  a  competent  judge  of  that;  for  it  is  certain  that  iiecis»* 
administer  an  oath  to  such  sureties,  or  others,  whereby  to  utf-*^ 
himself  of  such  sufficiency. 

And  it  is  the  best  way,  and  now  the  usual  practic^y^J*" .  * 
the  constable,  in  the  first  instance,  to  take  the  party  hewn  ^ 
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tice,  who  in  case  of  refusal  or  neglect  to  find  ciireties  commits 
)  to  prison. 

!f  the  justice  was  deceived  in  the  sufficiency  of  the  sureties,  he  ingufBcient 
any  other  justice  may  afterwards  compel  the  party  to  find  and  sureties, 
in  other  sufficient  sureties,  and  may  take  a  new  recognizance 
the  same.    Dah,  c.  119.  p*  278. 

f  the  sureties  die,  the  party  principal  shall  not  be  compelled  to  Sureties  dying. 
1  new  sureties,  Dolt*  c.  119.>  because  their  executors  and  ad* 
listrators  are  liable. 

)ut  if  a  man  that  was  bound  to  keep  the  peace  hath  broken  Breaking  of 
bond,  the  justices  ought  of  discretion  to  bind  him  anew,  the  bond, 
md.  78. 

$ut  not  until  he  be  thereof  convicted  by  due  course  of  law ;  for 
ore  conviction  he  standeth  indifferent  whether  he  hath  forfeited 
recognizance  or  not.     Cromp,  125. 

I.  mgat  ouggr  to  be  tgr  /oi*m  of  a  ]Rrcogtii3ati» 

for  tffi  peace. 

Vs  to  the  point  what  ought  to  be  the  form  of  such  a  recogni*  on  supppU- 
ce,  if  it  be  taken  in  pursuance  of  a  writ  of  supplicavitf  it  may  tmu 
wholly  governed  by  the  direction  of  such  writ :  but  if  it  be 
en  before  a  justice,  upon  a  complaint  below,  it  seems,  that  it 
f  be  regulated  by  the  discretion  of  such  justice,  both  as  to  the 
nber  and  sufficiency  of  the  sureties,  and  the  largeness  of  the  ^.^ce"** 
1,  and  the  continuance  of  the  time  for  which  the  party  shall  be    ^■J'**  ^' 
ind.    And  it  hath  been  said  that  a  recognizance  to  keep  the 
ice  as  to  any  person,  for  a  year,  or  for  life,  or  without  express- 
any  certain  time  (in  which  case  it  shall  be  intended  for  life)» 
without  fixing  any  time  or  place  for  the  party's  appearance,  or 
hout  binding  him  to  keep  the  peace  against  all  the  king's  people 
general,  is  good.    1  Haw.  c.  60.  §  1 5.    See  the  form,  post. 
^owever^  it  seems  to  be  the  safest  way  to  bind  tne  party  to  Better  way  to 
)ear  at  the  next  sessions  of  the  peace,  and  in  the  mean  time  to  bind  to  the  next 
•p  the  peace  as  to  the  king  and  all  his  liege  people,  especially  M>^on^ 
to  the  party,  according  to  the  common  form  of  precedents. 
^rtto.  c.  60.  §  16. 

^owever,   where  articles  of  the  peace   had  been  .exhibited  It  is  not  im- 
'ore  a  justice,  and  the  defendant,  being  required  to  give  security  perative  on  the 
two  years,  refused,  and  was  in  consequence  committed  by  justice  to  take 

rrant  for  that  period,  unless  he  should  in  the  mean  time  find  Ii|!!!SI!l'^!?„lt 
,^.*      gt  *^  11^11  11*  •  <       uie  next  sessiOBS 

eties  fortwo  vears,  the  defendant  brought  his  action  against  the  only, 
gistrate  for  false  imprisonment ;  after  verdict  for  plamtiff,  the 
estion  of  the  legality  of  the  warrant  came  before  B.  R*  on  a 
icial  case ;  and,  after  time  taken  to  consider,  the  court  held, 
a  review  of  all  the  authorities,  that  it  was  competent  for  the 
'tice  to  require  sureties  for  such  specific  time,  and  that,  though 
en  it  might  be  the  safer  and  better  course  to  take  the  recogni- 
zee to  the  next  sessions  only,  still  that  it  was  not  imperative ; 
d  it  was  said  that  the  stat.  S  H.  7.|  requiring  the  recogni- 
zee to  be  certified  to  the  next  sessions,  was  a  cumulative  pro- 
ion  only,  and  did  not  limit  the  time  for  which  the  recognizance 
^  to  be  taken ;  and  judgment  was  given  for  the  defendant. 
illes  V.  Bridger,  2  B.  Sf  A.  278. 
But  if  a  recognizance  to  appear  at  the  sessions  be  taken,  and  an  Where  party  it 

V0I«  III.  3  L  ^^^"^  ^  "P' 
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pew  at  the  tet-    order  of  court  for  finding  suretiei  applied  fori  artides  of  the  peace 
sions  fresh  mygj  ^g  exhibited.     The  practice  referred  to  in  a  former  ediiira 

""tci^^^^uhen  ®^  ^^"  ^®'^'  '^  *°y  *"^^  •"^^  prevail,  of  calling  OD  the  party  »l  ibe 
be^eKbibited.  aesaiona  at  which  he  ia  bound  to  appear  to  find  sureties  to  the  fol- 
lowing aeaaiona,  and  so  on,  from  sessions  to  sessiomt,  idtW  my 
Jresh  complaint^  ia  conceived  to  be  incorrect  In  A.  ▼.  Bo&tt^ 
£.  27  G.  3m  B.  R.,  1  T.  R.  696.,  where  Lady  SlnthmmMti' 
hibited  articlea  of  the  peace  againat  the  defendant  (ber  hoahandi, 
the  court  of  K.  B.  ordered  him  to  give  aecuritv  for  U  jesn, 
(it  being  a  case  of  great  outrage,  and  articlea  of  the  peace  hirkg 
been  once  before  exhibited  againat  hina  on  a  different  complaiia ; 
himself  in  10,000/.  and  two  auretiea  in  500tf.each.  Thedefeodttt 
afterwards  applied  to  the  court  to  reduce  the  time  to  ooe  jea? 
inatead  of  fourteen,  and  also  to  diminish  the  aum ;  and  id  tbe 
course  of  the  argument  in  aupport  of  the  rule,  the  defeodaai'i 
counsel  suggested  that  the  court  might  take  bail  for  one  jor  n 
firaty  and  afterwarda  renew  that  from  year  to  year,  if  they  tboni^i 
see  occaaion,  without  any  freah  facta  being  exhibited  against  hi& 
But  though  the  court,  on  the  particular  circumstancei  of  tbecse, 
ordered  the  time  to  be  reduced  to  two  years,  because  ao  iofi^ 
ation  then  depending  for  the  outrage  complained  of  would  be  de- 
posed of  within  that  time,  when  the  court  might  deal  with  tiie 
defendant  as  they  thought  proper,  in  the  event  of  his  beis: 
convicted,  Mr.  J.  Ashhursl^  m  anawer  to  the  suggestioo  it  tte 
bar,  that  new  bail  might  be  required  of  the  defendant  at  tbeead 
of  the  firat  year,  on  the  original  complaint,  aaid,  **  I  fery  w& 
doubt  whether  we  have  auch  a  power.  It  has  been  adoiitted  t]u| 
there  never  waa  any  inatance  of^  the  kind ;  and  I  confess  I  ib»>^ 
be  very  loath  to  eatabliah  auch  a  precedent." 

VJII.  ||)oto  0ucB  Hrrognijance  0BaII  be  aaiU* 

How  to  b%  ccr-       If  it  be  taken  by  force  of  a  writ  of  supplicavit^  it  oeedi  sotb^ 
^'••d-  certified  till  the  justice  receive  a  writ  of  certiorari  to  that  porpose 

But  if  it  be  taken  upon  a  complaint  below,  it  must  be  cet^ 
sent,  or  brought  to  the  next  aesaiona,  by  force  of  stat.  3  H.7.c<'* 
that  the  party  so  bound  may  be  called.     1  Haxo.  c.  6(X  §  1^ 

IX.  ^oto  mt%  Ke(osni3atic:e  map  be  forfttttt. 

^V^hat  it  deemed       There  arfe  divera  thinga  which  may  be  done  against  the  ^ 
no  forfeiture.      ^^^^  divera  offencea  for  which  an  indictment  against  the  peMC*** 

lie,  and  yet  the  committing  or  doing  such  offence  or  act  sb^  ^ 
no  forfeiture  of  the  recognizance  for  the  peace;  for  that  tlie^ 
that  ahall  cauae  a  forfeiture  of  auch  recognizance  must  be  dwf 
intended  unto  the  person^  aa  is  aforesaid,  or  in  terror  of  (he  p£^' 
Therefore,  to  enter  into  lands,  where  he  ought  to  bring  his  v^ 
or  to  diaaeise  another  of  his  landa ;  or  to  enter  into  Ito^  ^ 
tenementa  with  force,  being  without  offer  of  violence  to  any  o^'^ 
peraoo,  and  without  public  terror ;  or  to  do  a  trespass  in  vff^ 
man'a  corn  or  grass ;  or  to  take  away  another  man's  goadi  ^^  | 
fully,  ao  it  be  not  from  hia  peraon ;  or  to  steal  another  ^\ 
horae,  or  other  gooda  felonioualy,  being  not  from  his  penoo;^ 
theae,  and  the  like,  are  breaches  of  the  peace,  and  yet  tkeie  *^ 
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make  no  breach  of  this  recognizance,  nor  breach  of  the  peace 

within  the  meanine  of  the  commission  of  the  peace.    Dalt.  c.  121. 
But  the  recognizance  is  forfeited,  if  the  party  make  default  of  wbat  shall  be 

appearance,  and  the  same  default  shall  be  recorded.    3  H.  7.  c*  1.  a  forfeiture. 

HoiFever,  if  the  party  have  any  excuse  for  his  not  appearing,  it 
seems  that  the  sessions  are  not  bound  peremptorily  to  record  his 
de&ult,  but  may  equitably  consider  of  the  reasonableness  of  such 
excuse.    1  Hato.  c.  60.  §  18. 

And  Mr.  Dalion  says,  in  case  of  the  sickness  of  the  party,  so  Caae  of  sick, 
that  be  cannot  appear,  he  has  known  that  the  justices,  upon  due  ness. 
proof  thereof,  have  forborne  to  certify  or  record  such  forfeiture  or 
default ;  and  that  they  have  taken  sureties  for  the  peace  of  some 
friends  of  his,  present  in  court,  until  the  next  sessions;  for  that  the 
principal  intent  of  the  recognizance  was  but  the  preservation  of 
the  peace.  But  he  queries  how  this  is  warrantable  by  their  oath. 
DaU.c.  120.  p.  278. 

Also,  there  is  no  doubt  but  that  it  may  be  forfeited  by  any  Aetualviolence. 
ictual  violence  to  the  person  of  another,  whether  it  be  done  by 
the  party  himself,  or  by  others  through  his  procurement ;  as  man- 
ilaughter,  rape,  robbery,  unlawful  imprisonment,  and  the  like. 
1  Havo,  c.  60.  §  20. 

Also,  it  hath  been  holden,  that  it  may  be  forfeited  by  any  Acts  or  words 
:reason  against  the  king's  person,  and  also  by  any  unlawful  as-  tending  to 
;embly  in  terrorem  populit  and  even  by  words  directly  tending  to  breach  of  the 
I  breach  of  the  peace,  as  by  challenging  one  to  fight,  or  in  his  P®*^^ 
)re8ence  threatening  to  beat  him.     1  Har».  c.  60*  §  21. 

Otherwise  it  is  if  the  party  be  absent ;  and  yet  if  the  party  so 
)ound  shall  threaten  to  kill  or  beat  a  person  who  is  absent,  and 
ifter  shall  lie  in  wait  for  him  to  kill  or  beat  him,  this  is  a  forfeitiTre 
)f  the  recognizance.     Dalt.  c.  1 21.  p.  280. 

However,  it  seems  that  it  shall  not  be  forfeited  by  bare  words  of  Bare  words  of 
leat  and  choler,  as  calling  a  man  a  knave,  teller  of  lies,  rascal,  or  *^S^  ^°^  ""^^ 
Irunkard :  for  though  such  words  may  provoke  a  choleric  man  to  ^'^"^ 
ireak  the  peace,  yet  they  do  not  directly  challenge  him  to  it,  nor 
loes  it  appear  that  the  speaker  designed  to  carry  his  resentment 
ny  farther :  and  it  hath  been  said,  that  even  a  recognizance  for  the 
:ood  behaviour  shall  not  be  forfeited  for  such  words ;  from  whence 
t  follows,  hjbrtiorii  that  a  recognizance  for  the  peace  shall  not. 

//ato.  c.  60.  §  22. 

Also,  there  are  some  actual  assaults  on  the  person  of  another.  An  actual  as- 
^hich  do  not  amount  to  a  forfeiture  of  such  recognizance ;  as  if  •■"'*  ^"  ****"* 
n  officer,  having  a  warrant  against  one  who  will  not  suffer  himself  ^^a^nHo  a**' 
0  be  arrested,  beat  or  wound  him  in  the  attempt  to  take  him ;  or  forfeiture. 
'  a  parent  in  a  reasonable  manner  chastise  his  child ;  or  a  master 
is  servant,  being  actually  in  his  service  at  the  time ;  or  a  school- 
laster  his  scholar ;  or  a  gaoler  his  prisoner ;  or  even  a  husband 
is  wife,  as  some  say ;  or  if  one  confine  a  firiend  who  is  mad,  and 
ind  and  beat  him,  m  such  a  manner  as  is  proper  in  such  circum* 
tances ;  or  if  a  man  force  a  sword  from  one  who  offers  to  kill 
nother  therewith ;  or  if  a  man  gently  lay  his  hands  upon  another, 
nd  thereby  stay  him  from  inciting  a  doff  against  a  third  person  ; 
r  if  a  man  beat  another  (without  wounding  him,  or  throwing  at 
iro  a  dangerous  weapon),  who  wrongfully  endeavours  with  violence 
)  dispossess  him  of  his  lands  or  goods,  or  the  goods  of  another 
elivered  to  him  to  be  kept,  and  will  not  desist  upon  his  laying  his 
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hands  gently  on  him,  and  disturbing  him ;  or  if  a  man  beat,  or  [u 
some  say)  wound  or  maim  one  who  makes  an  assault  upon  his  per- 
son, or  that  of  his  wife,  parent*  child,  or  master,  especially  if  it  ap- 
pear that  he  did  all  he  could  to  avoid  fighting  before  he  gate  tbe 
wound ;  or  if  a  man  fight  with  or  beat  one  who  attempts  to  L!i 
any  stranger ;  or  if  a  man  even  threaten  to  kill  one  who  puts  his 
in  fear  of  death,  in  such  a  place  where  he  cannot  safely  fly  froa 
him  ;  or  if  one  imprison  those  whom  he  sees  fighting  tiU  the  bui 
is  over.     1  Ham.  c,  60.  §  23,  24« 


X.  I^oto  tbt  Iflecognisance  being  forftiteli  0&aH  br 

procreteO  oiu 

On  breach,  It  is  said  that  the  sessions  cannot  in  any  case  proceed  agairst 

recognizance  to  ^  party  for  a  forfeiture  of  his  recognizance,  either  in  respect  « 
■.        ^..  ^.^  ^^^  appearing,  or  breaking  the  peace ;  but  that  the  recog- 

nizance itself,  with  the  record  of  default  of  appearance,  ooji:: 
to  be  removed  into  some  of  the  courts  at  fVestminsterf  who  sb;;.. 
proceed  by  scire  Jacias  upon  such  recognizance*  1  Ha».c^< 
§  18. 


be  removed 
into  courts  at 
Westminster. 


Discharged  on 
i^pearance. 


By  the  death  of 
the  king  or 
party  bound. 

Or  the  refeaae 
of  th^  party 
complaining, 
&c. 


XL  ^mto  0ueS  fSittoqniimtt  map  be  Htucj^argrt* 

He  who  is  bound  to  the  peace,  and  to  appear  at  a  certain  d^j, 
must  appear  at  that  day  and  record  his  appearance,  although  be 
who  craved  the  peace  cometh  not  to  desire  that  it  may  be  ooc> 
niled;  otherwise  the  recognizance  cannot  be  discharged,  i)-^ 
e.  120.  p.  278. 

If  the  recognizance  be  made  to  keep  the  peace  geoenll^< 
without  any  time  or  day  limited,  it  shall  be  construed  to  be  c::- 
ing  the  party's  life ;  and  this  the  justice  may  do  upon  reasooab'; 
cause  :  but  if  such  surety  be  so  taken  during  the  oifeoder's  /(• 
neither  the  king,  nor  the  justice,  nor  the  party,  can  rdetse  c( 
discharge  it :  and  therefore  the  justice  must  be  well  adviied,  ^0* 
he  granteth  such  surety.    Dak.  c.  119.  p.  276. 

But  it  seems  to  be  agreed,  that  it  may  be  dischaiged  by  tk 
death  or  demise  of  the  king  in  whose  reign  it  was  taken,  or  of  t^ 
principal  party  who  was  bound  thereby,  if  it  were  not  forfdtec 
before.     1  Haw.  c.  60.  $  17. 

Also  it  hath  been  holden,  that  it  may  be  discharged  bj  then- 
lease  of  the  party  at  whose  complaint  it  was  taken,  being  ccrt«^ 
together  with  it ;  but  this  may  justly  be  questioned,  becaoiet^ 
recognizance  is  not  to  the  subject,  but  to  the  king,  and  ccrar 
quently  cannot  be  discharged  by  the  subject,  who  is  noCtfa^T' 
to  it :  however,  such  a  release  will  be  a  good  indocemeot  to  ^ 
court  to  which  such  a  recognizance  shall  be  certified,  to  discbs^ 
it.  And  so  will  the  non-appearance  of  the  party  at  whose  nv 
plaint  it  was  taken,  in  order  to  pray  the  continuance  of  it;a|^J^ 
It  is  said  that  the  sessions  in  that  case  may  in  their  discred«*^ 
fuse  to  discharge  it.  However,  it  is  certain  that  such  aRcajT^' 
zance  cannot  be  pardoned  or  released  by  the  king  before  '&  ^ 
broken,  because  the  subject  has  a  kind  of  interest  in  it.  ^^^ 
is  said  that  the  sureties  are  not  discharged  by  their  deatb»  bat^ 
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letr  executors  continue  to  be  bound  as  their  testators  were. 
Hon»  c*  GO*  §  17* 

And  if  a  man  be  bound  to  keep  the  peace  towards  the  king  and  Bfay  be  dt»- 
II  his  people*  but  not  towards  any  person  certain^  and  to  appear  changed  or  con- 
t  such  a  sessions,  the  court  at  that  sessions  may  make  proclam-  ^"^J^^  *^ 
tioD,  that  if  any  man  can  shew  cause  why  the  peace  granted  ^^"^^^^ 
saiost  such  a  one  shall  be  continued,  he  shall  speak ;  and  if  no 
erson  cometh  to  demand  the  peace  against  him,  or  to  shew  cause 
hy  it  should  be  continued,  then  the  court  may  discharge  him. 
iut  if  a  man  be  bound  as  aforesaid,  and  espectally  to  keep  the  peace 
mards  a  certain  person^  there,  though  such  person  cometh  not  to 
esire  the  peace  may  be  continued,  yet  the  court  by  their  diycre* 
on  may  bind  him  over  till  the  next  sessions,  and  that  may  be  to 
eep  the  peace  against  that  person  only,  if  they  shall  think  good; 
)r  it  may  be  that  the  person  who  first  craved  the  peace  is  sick,  or 
therwise  letted,  so  as  he  cannot  come  to  that  sessions  to  demand 
18  continuance  of  the  peace  further.    Dali.  c*  120.  p.  278« 
Likewise,  if  the  party  be  imprisoned  for  default  of  sureties,  and  He  that  de* 
fter  he  that  demandeth  the  peace  against  him  happen  to  die,  it  n»ndeth  sure- 
^raeth  the  justice  may  make  his  liberate  or  warrant  for  the  deli-  ^^  <l7^S*^ 
ery  of  such  prisoner ;  for  after  such  death,  there  seemeth  no 
ause  to  continue  the  other  in  prison.    Also,  any  justice  may, 
pon  the  offer  of  such  prisoner,  take  surety  of  him  for  the  peace, 
ad  may  thereupon  deliver  him*    Dtdt.  c.  118.  p.  274* 


^uretp  for  t|)e  d^ool)  Bel)atiiour. 

i  MAN  may  be  compelled  ta  find  sureties  both  for  the  good  Good  beha.. 

behaviour  and  for  the  peace;  and  yet  the  good  behaviour  in-  Jjour  includetb 
iudeth  the  peace :  and  he  that  is  bound  to  the  good  behaviour  is     ^  P^^** 
lerein  also  bound  to  the  peace.    Dalt.  c.  122.  p.  286. 
This  surety  for  the  good  behaviour  being  of  near  affinity  ta 
irety  for  the  peace,  both  as  to  the  manner  in  which  it  is  to  be 
tken,  superseded,  and  discharged,  it  seemeth  not  to  require  a 
articular  consideration,  save  only  as  to  these  two  points : 

I.  Far  what  Misbehaviour  it  is  to  be  required. 

[34  £dw.  3.  c.  1.] 
11.  For  what  it  shall  be  forfeited. 

I.  fw  toB^t  ^t0beBafiiour  it  t0  to  be  requtttb* 

It  doth  not  appear  that  the  conservators  of  the  peace  at  com- 
on  law  had  any  power  as  touching  the  good  behaviour^  further 
lan  as  it  had  a  relation  to  the  peace;  and  not  as  it  is  contra* 
stinguished  from  it*  And  it  seemeth  that  the  power  which  the 
istices  of  the  peace  do  exercise  at  this  day,  in  relation  thereto, 
>th  solely  depend  upon  the  commission  of  the  peace,  and  the 
atute  of  34  Ed*  3.  c.  1.  (Except  in  some  special  instances, 
herein  the  power  of  binding  to  the  good  behaviour  is  given  to 
lem  by  particular  statutes^  which  pertain  not  to  this  general  title.} 

3  L  3 


886  g^lirct^  for  tbe  (SOOD  IBsh&^iOUX.  [Criminal 

Power  given  to  The  words  in  the  commission  are  these : — ^^'Weha^e  asagDed  jou 
justices  by  ihe  jointly  and  severally,  and  every  one  of  you,  oar  jittticei,to  beep 
comxni»kion.       ^^^  peace,  and  to  cause  to  come  before  you,  or  any  one  of  yoot 

all  those  who  to  any  one  or  more  of  our  people  coDcemlDg  their 

bodies,  or  the  firing  their  houses,  have  used  threats;  to  find  lui- 

cient  security  for  the  peace  or  their  good  behaviour  towards  uaod 

our  people;  and  if  they  shall  refuse  to  find  such  lecurity,  thea 

them  in  our  prisons,  until  they  shall  find  such  security,  to  caoseto 

be  safely  kept." 

94  Ed.  3.  c.  1.         Stat.  34-  Ed.  3.  c.  1.  as  to  this  matter  runs  thus:— ^•liiewT 

Power  given  by  county  ghall  be  assigned  for  the  keeping  of  the  peace  one  lord,  vil 

lutute.  ^j^j^  l^jj^  three  or  four  of  the  most  worthy  in  the  county,  wai 

some  learned  in  the  law  ;  and  they  shall  have  power  torettniiitk 
offenders,  rioters,  and  all  other  barators,  aiul  to  pursue,  irrot, 
take,  and  chastise  them,  according  to  their  trespass  or  offence;  aiA 
to  cause  them  to  be  imprisoned  and  duly  punished  according  (« 
the  law  and  customs  of  the  realm,  and  according  to  that  which  to 
them  shall  seem  best  to  do  by  their  discretions  and  good  alifis^ 
ment ;  and  also  to  inform  them,  and  to  inquire  of  all  thoit  tlt< 
have  been  pillors  and  robbers  in  the  parts  beyond  the  sea,  aod  be 
now  come  again,  and  go  wandering,  and  will  not  labour  is  tbef 
were  wont  iji  times  past ;  and  to  take  and  arrest  all  thoiethattlMT 
may  find,  by  indictment,  or  by  suspicion,  and  to  put  tbca  is 
prison  ;  and  to  take  of  all  tbem  that  be  not  of  good  fame,  vkcre 
they  shall  be  found,  sufficient  surety  and  mainprise  of  their  good 
behaviour  towards  the  king  and  his  people,  and  the  other  dalj  to 
punish,  to  the  intent  that  the  people  be  not  by  such  rioten  v 
rebels  troubled  nor  endangered,  nor  the  peace  blemished,  nor  off- 
chants  nor  others  passing  by  the  highways  of  the  realm  diitorbed 
nor  put  in  the  peril  which  may  happen  of  such  offenders." 

This  statute  seems  to  have  had  in  view  chiefly  the  disordmtc 
which  the  country  was  then  liable,  from  great  numbers  of  ^ 
banded  soldiers,  who  having  served  abroad  in  the  wan  of  t^ 
victorious  king,  were  grown  strangers  to  industry,  and  were nibff 
inclined  to  live  upon  rapine  and  spoil.     Barl.  5S4. 

But  whatever  tlie  natural  and  obvious  sense  of  it  maybevte 
compared  with  the  history  and  circumstances  of  those  times,  ii  ^ 
certain  that  it  hath  been  carried  much  farther  by  constraGtioo.iB^ 
the  purport  of  it  hath  been  extended  by  degrees,  until  at  1^ 
there  is  scarcely  any  other  statute  which  hath  received  socb  i 
largeness  of  interpretation. 

And  that  I  may  proceed  with  clearness  in  a  matter  so  esses^ 

to  the  office  of  a  justice  of  the  peace,  I  will  set  down  die  sev^ 

expositions  which  have  been  given  of  this  statute  firoa  U»  ^' 

time  by  learned  men,  and  then  raise  such  observations  tbere^ 

as  the  subject  will  naturally  suggest. 

Surety  of  good       The  first  unfolding  of  the  sense  of  this  statute  which  has  occir^- 

behaviour  re-      was  in  the  case  of  Sir  Richard  Croftes  and  Sir  Bkkard  Cs^^ 

latet  to  mat-       j||g  gecond  year  of  the  reign  of  king  Hen.  7;  wherein  it  v*"^' 

uSrp^!*'"'"^  solved  by  all.  the  judges  for  that  purpose  assemWed,  thatb^^ 

ia  bound  to  the  good  behaviour  ought  not  to  do  any  thing  «^ 
shall  be  cause  of  breach  of  the  peace,  or  to  put  the  people  a  ^' 
dread,  or  trouble;  and  so  shall  be  intended  of  all  things «^ 
concern  the  peace:  but  not  in  misdoing  of  other  thing?  ^ 
touch  not  the  peace.     Yet  a  diversity  was  observed  bctve»  • 


Law.]     @uret|?  for  tbt  (SooD  QBcftatjiour*  887 

)reach  of  the  peace  and  a  breach  of  the  good  behaviour  ;  for  the 
>eace  is  not  broken  without  an  affray  or  battery,  but  the  good 
)ehaviour  may  be  forfeited  by  the  number  of  people  a  man  has, 
md  by  their  harness  or  weapons,  and  the  like,  although  they  break 
lot  the  peace.     2  //•  7-  2.     Cromp.  121. 

The  second  instance,  and  upon  which  much  stress  hath  been  laid,  May  be  re- 
iras  in  the   13th  year  of  the  same  king.     In  trespass  of  assault,  quired  of  per- 
mttery,  and  imprisonment  at  D.,  the  defendant  saith  that  one  J^'ijjf""**"* 
4lice  B.  had  a  house  in  the  same  town,  and  kept  there  suspicious  "'^** 

)eople,  to  wit,  of  common  bawdry,  and  that  the  plaintiff  often- 
imes  resorted  to  the  same  house  suspiciously  with  women  of  bad 
ame  and  name,  whereby  the  constable  of  the  same  town  required 
he  defendant  to  aid  him  to  arrest  the  plaintiff,  to  find  surety  of  his 
;ood  behaviour ;  whereby  the  defendant  came  with  the  said  con- 
table  at  the  hour  of  twelve  in  the  night,  and  him  found  suspiciously 
n  the  same  place  ;  whereupon  he  took  him  and  put  him  in  ward ; 
nd  it  was  holden  by  all  the  justices  to  be  a  good  justification ;  for 
hey  said,  that  it  is  lawful  for  every  constable  to  take  suspected 
tersons,  which  wake  in  the  night  and  sleep  in  the  day,  or  that 
eep  suspicious  company.     13  H.  7.  10.     Cromp,  126. 

Id  the  next  place.  Sir  Anthony  Fitzherbert^  who  lived  in  the  May  be  taken 
eign  of  king  Hen.  8.,  saith,  that  it  seemeth  that  one  justice  may,  by  one  justice 
ly  the  commission,  issue  a  warrant  against  a  person  to  find  surety       ^* 
f  the  good  behaviour,  by  his  discretion,  as  well  as  two  justices 
nay ;  and  the  words  of  the  statute  of  the  34  Ed.  3.  are  to  the  same 
Feet;  otherwise,  he  says,  damage  may  happen  to  some  of  the 
ling's  subjects,  if  the  party  be  not  attached,  before  that  two  jus- 
ices  have  made  the  precept ;  yet  (he  says)  the  common  usage  is, 
0  make  such  precept  ,of  the  good  behaviour  in  the  name  of  two 
listices^  and  it  is  good  to  observe  this  direction.     Fitz.  7«  Crom., 
22. 

In  the  next  place,  it  is  proper  to  take  notice  of  a  case  adjudged   Abusive  word* 
n  the  court  of  K.  B.  in  the  30th  of  queen  JB/w.,  reported  by  "^  **'°""eM 
-d.  Coke^  4f  Inst,  181.,  which  was  thus:  at  the  sessions  at  Bridge-  ^^^  a 
mtery  in  the  county  of  Somerset^  one  WiUiam  King  with  sureties  breach  of  re- 
^as  bound  by  recognizance  to  appear  at  the  next  general  sessions  cogniiance  of 
>f  the  peace  in  the  same  county,  and  in  the  mean  time  to  be  of  if^  behaviour, 
he  good  behaviour  towards  the  queen  and  all  her  people.    And 
ifter,  at  the  next  sessions,   WiUiam  King  appeared,  and  was  in- 
dicted for  slanderous  words  spoken  since  his  binding,  to  wit,  for 
aying  at  one  time  to  Edward  Kyrton^  esquire.  Thou  art  avelterp 
hou  art  a  liar,  and  hast  told  mt/  lord  lies.     And  he  was  further 
ridicted,  that  since  the  said  recognizance,  the  dose  of  one  John 
Vick  xoith  Jbrce  and  arms  he  broke  and  entered,  and  the  cattle  of 
^e  said  John  depasturing  in  the  said  close  unlax'ofuUy  vexed  and 
based.     And  afterwards,  at  another  time,  he  said  to  the  said 
^H^ton,   Thou  art  a  drunken  knave.    Which  indictment  was  re- 
'loved  into  the  K.  B.    And  hereupon  it  was  debated  divers 
imes,  both  at  the  bar  and  the  bench,  whether,  admitting  all 
^^\  \%  contained  in  the  indictment  to  be  true,  any  thing  therein 
vas,  in  judgment  of  law,  a  breach  of  the  said  recognizance.     And 
^  was  resolved,  that  neither  any  of  the  words,  nor  the  trespass, 
^ere  any  breach  of  the  good  behaviour,  for  that  none  of  them  did 
^nd  immediately  to  the  breach  of  the  peace ;  for  though  the  said 
"^^1^  Thou  art  a  liar,  Thou  art  a  drunken  knave,  are  provocations, 
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yet  they  tend  not  immediately  to  the  breach  of  the  peioe;  as  if 
H'tliiatu  King  had  challenged  Kyrton  to  fight  with  him,  or  had 
threatened  to  beat  or  wound  him,  or  the  like ;  these  teod  imTD^ 
diately  to  the  breach  of  the  peace,  and  are  therefore  breaches  of 
the  recognizance  of  the  good  behaviour.  And  this  dirers^tr 
(Ld.  Coke  says)  was  justly  collected  upon  the  coherence  and  con- 
text of  the  statute  of  the  S4  Ed.  S^,  whereby  justices  are  ass'frK 
for  keeping  of  the  peace*  and  to  restrain  the  offenders,  rioters,  vA 
all  other  barrators,  and  to  chastise  them  according  to  their  tre<^3ai 
and  offence ;  and  to  inquire  of  pillors  and  robbers  in  the  pam  b^ 
yond  the  seas,  and  be  now  come  again,  and  go  wandering,  and  r^ 
not  labour.  And  thus  much  for  the  pimi^hment  of  ofEences  apL:a 
the  peace,  af\er  they  be  done.  Then  followeth  an  express  »• 
thority  given  to  justices,  for  prevention  of  such  offences  be;>e 
they  be  done,  namely,  and  take  of  all  them  that  be  not  of^ri 
Jamet  (that  is,  that  be  defamed  and  justly  suspected  that  tber  In 
tend  to  break  the  peace,)  xohere  they  shall  be  Jound^tuffidads^'i 
and  mainprise  of  their  good  behaviour  towards  the  kai^e»d»:  * 
people^  (which  roust  concern  the  king's  peace,  as  is  also  proT ::: 
Dy  the  words  subsequent,}  to  the  intent  that  the  people  U  m:  ^ 
such  rioters  troubled  or  endamaged^  nor  the  peace  hiemuhd,  Cv- 
merchants  nor  others  passing  by  the  highways  disturbed,  norp:^ 
the  peril  that  may  happen  of  such  qffenwsrs*  And  as  for  the  tr&pis$. 
although  every  wrongful  trespass  is  by  force  and  arms,  and  ip^ 
the  peace,  yet  these  are  not  taken  to  be  such  as  shall  make  a  tra:^ 
of  the  good  behaviour. 

After  this,  Mr.  Lambardt  who  wrote  towards  the  b^iofliof  c: 
the  reign  of  king  James  the  first,  saith  thus : — Surety  of  tbegoci. 
abearing  is  of  great  affinity  with  that  of  the  peace,  as  beiog  pro- 
vided ror  preservation  of  the  peace,  as  that  other  is ;  for  Id  ti:^ 
commission  of  the  peace  they  are  both  conveyed  under  oaetnc: 
of  speech,  against  such  as  threaten  to  hurt  men's  bodies,  or  rt 
their  houses ;  which  things  (he  says)  are  now  commonly  prereB!(i 
by  surety  of  the  peace  only.     Lamb.  1 15. 

And  in  the  2  H.  ?•  2.  (above  recited)  the  surety  of  the  r(^ 
abearing  is  set  forth  to  rest  in  this  point  chiefly,  that  a  ana  * 
nothing  that  may  be  cause  of  a  breach  of  the  peace;  aodiiM' 
doth  not  consist  m  the  observation  of  things  that  concern  aottik 
peace ;  and  that  it  should  differ  from  surety  of  the  peace  ii  t-i 
that  where  the  peace  is  not  broken  without  an  affray,  or  bsttr) 
or  such  like,  the  surety  may  be  broken  by  the  numbo'of  i*V) 
company,  or  by  his  ox  their  weapons  or  harness. 

And  herewithal  (he  says)  do  also  agree  certain  preccdeot!' 
the  K.  B. 

But  all  this  notwithstanding,  he  thinks  that  a  man  maj  »«» 
ably  affirm,  that  the  surety  of  good  abearing  should  not  be  n- 
strained  to  so  narrow  bounds. 

In  proof  of  which,  he  proceeds  to  comment  on  the  abovf^^ 
tioned  statute  o{  the  S4  Ed.  S.»  enabling  the  keepers  of  the  po^'^ 
io  take  of  them  all  that  be  not  ofgoodfame^  wheretkeyti^* 
^  founds  sufficient  surety  and  mainprise  of  their  ff)od  abeara^f^t'^ 
the  king  aTul  his  people  ;  so  that  if  a  man  be  defiuned,  he  msf .  ^. 
virtue  hereof,  be  bound  to  his  good  behaviour,  at  the  discreotf '^ 
the  justices.  Now  the  doubt  resteth  in  this ;  to  understio^  ^' 
cerning  what  matters  this  defamation  must  be :  and  this  (hcthia^' 


-aw,]     @ureti?  for  tfye  ^ooD  IBtt&Miout.  889 

lay  be  partly  gathered  out  of  the  said  statute ;  for  after  it  hath 
rst  given  power  to  the  wardens  of  the  peace  to  arrest  and  chas- 
se  oflfenderst  (that  is  to  say,  against  the  peace,  rioters  and  bara- 
)r8,)  then  it  wijleth  them  to  inquire  of  such  as,  having  been  rob~ 
fTj  beyond  the  sea^  toere  come  over  hither ^  and  voould  not  labour  as 
ley  xvere  xoont ;  and»  lastly,  it  'authoriseth  them  to  take  surety  of 
\e  good  behaviour  of  such  as  be  defamed^  namely,  for  any  of  those 
)rmer  offences  ;  for  so  it  standeth  well  together  that  they  should 
oth  punish  such  as  have  already  so  offended,  and  shall  also  provide 
)at  others  shall  not  likewise  offend.     Lamb,  117. 

But,  he  says,  the  further  this  bond  of  the  good  abearing  doth  On  sufficient 
xtend,  the  more  regard  there  ought  to  be  taken  in  the  awarding  cause, 
f  it ;  and  therefore  (says  he),  although  the  justices  have  power  to 
rant  it,  either  by  their  own  discretion  or  upon  the  complaint  of 
ihers,  even  as  they  may  that  of  the  peace,  yet  I  wish  rather  that 
ley  do  not  command  it  but  only  upon  sufficient  cause  seen  to 
lemselves,  or  upon  the  complaint  of  other  very  honest  and  cre- 
ible  persons. 

And  then,  being  about  to  set  forth  the  form  of  a  warrant,  and  of  One  justice 
recognizance  for  the  good  behaviour,  he  says, — And  here,  foras-  ™*y  ^^®  **** 
mch  as  one  justice  alone,  and  out  of  sessions,  may  both  by  the  """^^^  *t2k  n 
rst  clause  of  the  commission,  and  also  by  the  opmion  of  Fitz-  t^y  xmL 
erbertf  grant  this  surety  of  the  good  abearing  (although  the  com- 
ion  practice  be,  that  two  such  justices  do  join  in  that  doing, 
hereof  also  Fitzherbert  hath  very  good  liking),  I  will  not  stick  to 
it  forth  the  common  forms,  as  well  of  the  precept  as  of  the  re- 
9gnizance  for  the  same,  wherein  if  I  shall  use  the  names  of  two 
istices,  you  must  take  that  to  be  done  according  to  the  common 
ishion,  and  not  of  any  necessity  in  law.    For,  as  I  would  more 
ladly  use  the  assistance  of  a  fellow-justice  in  this  behalf,  if  I  may 
onveniently  have  it,  so,  if  that  may  not  be  gotten,  I  would  not 
reatly   fear,  when  good  cause  shall  require,  to  undertake  the 
ling  myself  alone.    Lamb.  120. 

And  besides  this,  he  says,  you  may  see  admitted  by  the  opinion  For  immond 
r  the  court,  13  //.  7.,  that  if  a  man  in  the  night  season  haunt  a  practicet. 
ouse  that  is  suspected  for  bawdry,  or  use  suspicious  company, 
len  may  the  constable  arrest  him,  to  Gnd  surety  for  his  good 
bearing;  for  bawdry  is  not  merely  a  spiritual  offence,  but  mixed, 
nd  sounding  somewhat  against  the  peace  of  the  land. 

And  therefore,  says  he,  it  shall  not  be  amiss  at  this  day,  in  my 
lender  opinion,  to  grant  surety  of  the  good  abearing  against  him 
lat  is  suspected  to  have  begotten  a  bastard  child,  to  the  end  that 
e  may  be  forthcoming  when  it  shall  be  born  ;  for  otherwise  there 
ill  be  no  putative  father  found,  when  the  justices  shall,  afler  the 
irth,  come  to  take  order  for  his  punishment.     Lamb,  119. 

In  the  next  place,  Mr.  Pulton^  who  lived  about  the  same  time  Pultom 
ith  Mr.  Lambardy  writeth  thus: — ^The  surety  of  the  good  abear- 
ig  is  ordained  for  the  preservation  of  the  peace,  and  it  doth 
iffer  in  nothing  from  that  of  the  peace,  but  that  there  is  more 
ifiiculty  in  the  performance  of  it,  and  the  party  bound  may 
ooner  slide  into  tne  peril  and  danger  of  it.  The  surety  of  good 
bearing  is  most  commonly  granted  in  open  sessions,  or  by  two  or 
Hree  justices ;  or,  upon  a  supplicavity  and  great  cause  shewn  and 
roved,  it  is  granted  in  the  chancery  or  K.  B.  And  though  one 
iistice  alone  may  grant  it  if  he  will,  yet  it  is  seldom  done  so, 
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unless  it  be  to  prevent  some  great,  sudden,  and  imminenteDonrnty 
or  danger.  The  surety  of  the  peace  is  most  times  tskeo  at  the 
request  of  one,  for  the  preservation  of  the  peace,  chiefly  against 
one.  But  the  surety  for  the  good  abearing  is  oftentimes  granted 
at  the  suit  of  divers,  and  those  must  be  men  of  credit*  ind  to  pro- 
vide for  the  safety  of  many ;  for  the  effect  and  purport  thereof  ii 
that  the  party  bound  shall  demean  himself  well  in  his  port,  b^ 
baviour,  and  company,  and  do  nothing  that  may  be  the  caiitt  gf 
breach  of  the  peace,  or  in  putting  the  people  in  fear  or  trouble; 
and  it  is  chiefly  granted  against  common  barrators,  common  notov 
common  quarreilers,  common  peace^breakers,  and  persons  gresilj 
defamed  for  resorting  to  houses  suspected  to  maintain  iociiii- 
tinency  or  adultery,  and  against  those  that  be  geoerallT  feared 
to  be  robbers  or  spoilers  of  the  king's  people,  or  which  do  es- 
damage,  disturb,  trouble,  or  put  in  peril  passengers  by  the  nj. 
Pult.  18. 

Afterwards,  Mr.  Dalton^  who  wrote  towards  the  latter  end  of 
the  reign  of  king  James  the  first,  says.  The  surety  of  good  b^ 
haviour  is  of  great  affinity  with  that  of  the  peace,  and  is  pror'Kkd 
chiefly  for  the  preservation  of  the  peace ;  and  is  most  commoslj 
granted  either  in  the  open  sessions,  or  by  two  or  three  ju>*jDe} 
out  of  sessions.  Yet  by  the  words  of  the  commission,  as  alio  bj 
the  common  opinion  of  the  learned»  one  justice  alone  ouiof  les* 
sions  may  grant  this  surety  of  the  good  behaviour.  Bat  tbis  a 
not  usual,  unless  it  be  to  prevent  some  great  and  sudden  daogst 
especially  against  a  man  that  is  of  any  good  estate,  carriage,  ff 
report.  And  it  shall  be  good  discretion  in  the  justices  that  tkr 
do  not  grant  it,  but  either  upon  sufficient  cause  seen  totbefflseKtSi 
or  upon  the  suit  or  complaint  of  others,  and  the  same  very  bosest 
and  credible  persons.     DaU.  c.  123.  p.  287* 

In  the  next  place,  Mr.  Hatokins^  who  wrote  in  the  reigo  of  kk 
George  the  first,  saith  thus : — There  seem  to  have  been  sose 
opinions  that  the  statute*  speaking  of  those  that  he  not  oj  p^ 
JamCf  means  only  such  as  are  defamed  and  justly  suspected,  th: 
they  intend  to  break  the  peace,  and  that  it  does  not  anj  vn 
extend  to  those  who  are  guilty  of  other  misbehaviours  not  rek^ 
to  the  peace.  But  this  seems  much  too  narrow  a  constructtps; 
since  the  above-mentioned  expression  of  persons  of  evilfit^  i^ 
common  understanding,  as  properly  includes  persons  of  scandsios 
behaviour  in  other  respects,  as  those  who  by  their  qiiarrel>eo< 
behaviour  give  just  suspicion  of  their  readiness  to  break  the  petct. 
and  accordingly  it  seems  always  to  have  been  the  better  opiBi*' 
that  a  man  may  be  bound  to  his  good  behaviour  for  maoj  casae^ 
of  scandal,  which  give  him  a  bad  fame,  as  being  contrary  iop^ 
manners  only  ;  as  for  haunting  bawdy  houses  with  women  of  v 
fame ;  or  for  keeping  bad  women  in  his  own  house ;  or  for  spc*'* 
ing  words  of  contempt  of  an  inferior  magistrate,  as  a  justice  of  |^ 
peace,  or  mayor,  though  he  be  not  then  in  the  actual  titoi^ 
of  his  office ;  or  of  an  inferior  officer  of  justice,  as  a  coosdti 
and  such  like,  being  in  the  actual  execution  of  his  office.  1  ^''' 

c.  61.  {  2-     . 

However,  it  seems  the  better  opinion,  that  no  one  ougbt  td » 
bound  to  the  eood  behaviour  for  any  rash,  quarrelsome*  or  ^. 
mannerly  wor&,  unless  they  eitlier  directly  t^nd  to  a  brof^^ 
the  peace,  or  to  scandalise  the  governmenti  by  abusing  thost  v-^ 
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ire  entrusted  by  it  with  the  administration  of  justice,  or  to  deter 
m  officer  from  doing  his  duty ;  and  therefore  it  seems,  that  he  who 
»are]y  calls  another  rogue  or  rascal,  or  teller  of  lies,  or  drunkard, 
mght  not  for  such  cause  to  be  bound  to  the  good  behaviour. 

Haw,c.6l.  k  3. 

However,  says  he,  I  cannot  find  any  certain  precise  rules  for  Persons  dan. 
he  direction  ot  the  magistrate  in  this  respect ;  and  therefore  am  gerous,  quar- 
Qclined  to  think,  that  he  has  a  discretionary  power  to  take  such  relaome,  or 
urety  of  all  those  whom  he  shall  have  just  cause  to  suspect  to  be  "^^^^^^^^^ 
(angerous,  quarrelsome,  or  scandalous ;  as  of  those  who  sleep  in 
be  day,  and  go  abroad  in  the  night ;  and  of  such  as  keep  sus- 
licious  company ;  and  of  such  as  are  generally  suspected  to  be 
obbers,    and    the   like ;    and    of  eves-droppers,    and  common 
Irunkards ;  and  all  other  persons,  whose  misbehaviour  may  rea- 
onably  be  intended  to  bring  them  within  the  meaning  of  the 
tatute,  as  persons  of  evil  fame,  who  being  described  by  an 
xpression  of  so  great  latitude,  seem  in  a  great  measure  to  be 
eft  to  the  judgment  of  the  magistrate.     But  if  he  commit  one 
or  want  of  sureties,  he  must  shew  the  cause  with  convenient  cer- 
ainty.     1  Haw*  c.  61.  $  4. 

And  thus  the  sense  of  the  statute  hath  been  extended,  not  only 
0  offences  immediately  relating  to  the  peace,  but  to  divers  mis- 
behaviours not  directly  tending  to  a  breach  of  the  peace ;  inso- 
Quch  as  it  is  become  difficult  to  define  how  far  it  shall  extend, 
lid  where  it  shall  stop. 

Mr.  Dalton,  in  order  to  determine  the  same  with  some  kind  of  Dalton. 
lertainty,  hath  (notwithstanding  his  opinion,  as  above  mentioned)  Against  whom 
Dserted  a  number  of  instances,  wherein  sureties  of  the  good  be-  *JJ"?"f^^'® 
aviour  may  be  granted;  and  they  are  these  that  follow  : —  *l)c*mnte<L 

(1)  Against  rioters.  """^         " 

(2)  Barators. 

(S)  Common  quarrellers  and  common  breakers  of  the  peace. 

(4)  Such  as  lie  in  wait  to  rob,  or  shall  be  suspected  to  lie  in 
rait  to  rob,  or  shall  assault,  or  attempt  to  rob  another,  or  shall  put 
lassengers  in  fear  or  peril,  or  shall  be  generally  suspected  to  be 
obbers  by  the  highway. 

(5)  Such  as  are  like  to  commit  murder,  homicide,  or  other 
;nevance8  to  any  of  the  king's  subjects  in  their  bodies. 

(6)  Such  as  shall  practise  to  poison  another ;  one  instance  of 
rhich  may  be,  the  poisoning  of  their  food.  Thus  Mr.  Dalton 
[ranted  the  good  behaviour  against  one  who  had  bought  ratsbane, 
nd  mingled  it  with  corn,  and  then  cast  it  among  his  neighbour's 
owls,  whereby  most  of  them  died. 

(7)  Such  as  in  the  presence  and  hearing  of  the  justice  shall 
lisbehave  themselves  in  some  outrageous  manner  of  force  or 
raud. 

(8)  Such  as  are  greatly  defamed  for  resorting  to  houses  sus- 
pected to  maintain  adultery  or  incontinency. 

(9)  Maintainors  of  houses  commonly  suspected  to  be  houses  of 
ommon  bawdry. 

(10)  Common  whoremongers  and  common  whores;  for  bawdry 
s  an  offence  temporal  as  well  as  spiritual,  and  is  against  the  peace 
»f  the  land. 

(11)  Night-walkers  and  evcs>droppcrs. 

(12)  Suspected  persons,  who  live  idly,  and  yet  fare  well,  or  are 
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well  apparelled,  havine  nothing  whereon  to  live;  anlennpoDei- 
amination  they  shall  give  a  good  account  of  such  their  ViTiDg. 

(13)  Common  gamesters,  especially  if  they  have  not  wbereon  to 
live. 

(14)  Such  as  raise  hue  and  cry  without  cause. 

(15)  Libellers. 

(16)  Putative  father  of  a  bastard  child. 

(17)  Such  as  persuade  or  procure  the  putative  father  to  rsg 
away,  or  the  mother  to  be  conveyed  away,  whereby  she  leaveth 
her  child  to  the  charge  of  the  town. 

(18)  Such  as  abuse  a  justice's  warrant,  or  shall  abuse  him  or  the 
constable  in  executing  their  offices.  Nay,  it  seemeth,  he  ssjs 
that  he  who  shall  use  words  of  contempt,  or  contrary  to  g^-od 
manners,  against  a  justice  of  the  peace,  though  it  be  not  at  sucr  i 
time  as  he  is  executing  his  office,  yet  he  shall  be  bound  to  his  good 
behaviour. 

(19)  Such  as  charge  another  before  a  justice  with  felooT,rio^ 
or  forcible  entry,  and  yet  will  not  prosecute  or  give  evidence. 

(20)  In  general,  whatsoever  act  or  thing  is  of  itself  a  mbt- 
haviour,  is  cause  sufficient  to  bind  such  an  offender  to  the  ^i^ 
behaviour.    Dalt.  c,  124. 

To  which  others  have  added  other  instances ;  as, 

(21)  Forcible  entry.     1  Havo.  c.  64.  §  8. 

(22)  Mr.  Haxokins  says,  that  he  hath  heard  it  agreed  io  thecesn 
of  K.  B.,  that  a  writing  full  of  obscene  ribaldry,  without  anj  Lad 
of  reflection  upon  any  one,  is  not  punishable  at  all  by  anj  pn"* 
cution  at  common  law ;  yet  it  seems,  he  says,  that  the  aatbor  or 
be  bound  to  his  good  behaviour,  as  a  scandalous  person  of  er: 
fame.     1  Ham.  c  73.  §  9. 

(23)  A  man  did  beat  a  woman  in  fFestmintier^haUy  and  be  ns 
bound  to  the  good  behaviour ;  and  so,  says  Mr.  CrompUm^  he  b:^^ 
be  bound  to  the  peace  and  good  behaviour,  where  he  striiec: 
a  person  in  the  presence  of  the  justices  in  sessions.    Cromp'  \%^ 

(24)  A  man  was  bound  to  the  good  behaviour  by  tbe  court  c^ 
K.  B.,  for  assaulting  and  threatening  a  person  so  that  be  could  act 
attend  the  court  in  suit  there,  without  great  costp  Aod  » t 
seemeth  that  it  may  be  done  where  one  cometh  to  tbe  wbka 
about  a  traverse  to  be  tried  there,  or  to  prefer  a  bill  of  indictaiei 
if  he  be  assaulted  or  threatened.     Cromp.  125. 

Obseirationt  I  have  omitted  to  make  any  remarks  in  the  progress  of  tboe 

by  Dr.  Bum.     authorities,  being  willing  to  exhibit  them  together  in  one  vie*;  ^ 

proceed  now  to  take  notice  of  such  observations  as  do  oocor  ^ 
the  whole. 
Power  of  First,  It  appears  from  hence,  that  the  universal  practice  cf*' 

one  jostioe.        justice  binding  to  the  good  behaviour  is  but  of  a  modem  date;i- 

though  the  law  for  it  is  the  same  now  that  it  was  near  400  f^ 
ago ;  and  that  it  was  a  long  time  doubted  whether  one  jsf^ 
alone  could  require  sureties  of  the  good  behaviour.  Bat  keffi 
distinction  ought  to  be  made  between  the  power  given  by  die  of^ 
mission  of  the  peace  and  the  power  given  by  the  above4iico>Mf^ 
statute  :  as  to  the  commission,  there  aeemeth  to  be  no  ^^^'^'^ 
for  any  doubt,  but  that  thereby  one  justice  alone  may  reqatreflici 
sureties;  for  the  words  are  express,  fVe  haw  assigned ytm^jo^ 
and  severally^  and  eoery  one  of  you .-  but  then  that  extOKk  ^}* 
two  instances,  namely,  to  the  threatening  of  a  person  aa»«^ 
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s  body,  or  the  firing  of  his  house*  As  to  the  statute,  the  doubt 
ems  to  have  arisen  upon  this ;  in  that,  having  appointed  who  shall 
!  assigned  for  justices,  it  then  directeth  that  Mery  shall  have  power 
restrain  ojfenders^  and  it  is  holden,  Mr.  Lambard  hatn  oh* 
nred,  that  if  no  power  be  expressly  given  by  any  statute  to  any 
le  justice  alone,  he  cannot  otherwise  compel  the  observation 
ereof,  than  by  the  help  of  his  fellow-justices.  And  Mr.  Haro* 
ns,  speaking  hereof  in  the  case  of  riots,  says,  that  if  one  justice 
ODC,  proceeding  upon  this  statute,  shall  arrest  an  innocent  person 
a  rioter,  it  seemeth  that  he  is  liable  to  an  action  of  trespass,  and 
lat  the  party  arrested  may  justify  the  rescuing  of  himself;  be* 
tuse  no  one  single  justice  is  by  this  statute  made  a  judge  of  the 
id  offence:  yet,  nevertheless,  he  says,  by  a  favourable  con- 
ruction  which  this  statute  hath  received  for  the  advancement  of 
stice,  it  hath  been  resolved,  that  any  one  justice  upon  this  sta- 
te, if  he  find  the  persons  riotously  assembledy  may,  without  stay- 
g  for  his  companions,  arrest  the  offenders,  and  bind  them  to 
eir  good  behaviour. 

Secondly,  It  seemeth,  from  what  hath  been  rehearsed,  that  the  Extension  of 
ords,  not  ofgoodfamef  were  generally  understood  for  a  long  caaes  in  which 
ne  to  refer  to  such  offences  only  as  have  a  relation  to  the  peace,  surety  may  bo 
id  DOt  to  other  things  which  concern  not  the  peace.  required. 

Thirdly,  That  one  great  inlet  to  the  larger  and  at  length  al- 
ost  unlimited  interpretation  of  the  words,  was  the  case  above 
entiooed,  IS  //.  7«9  wherein  it  was  adjudged  to  be  lawful  to 
rest  a  man  for  the  good  behaviour,  for  Kequenting  a  suspected 
iwdy  house,  with  women  of  bad  fame.  And  this  is  the  reason 
bich  Mr.  Dalton  gives  for  many  of  his  instances  above  specified ; 
imely,  that  they  are  more  properly  against  the  peace,  than  this 
me  case  of  aroutry*  Dalt.  c,  12^*  p.  289. 
Fourthly,  That  when  once  the  gap  was  opened  for  the  admis- 
)n  of  other  offences  not  immediately  relating  to  the  peace,  they 
)wed  in  and  multiplied.  Thus  in  the  case  of  bastardy,  having 
me  affinity  with  the  other,  of  frequenting  bawdy  houses,  Mr. 
ambard  thought  that  with  equal  reason  the  reputed  father  of  a 
istard  child  might  be  bound  to  the  good  behaviour ;  and  in  a  few 
.'ars  after  Mr.  Dalton  delivers  it  absolutely,  that  he  may  be  so 
mnd. 

Fifthly,  That,  therefore,  the  natural  and  received  sense  of  any 
itute  ought  not  to  be  departed  from  without  extreme  necessity; 
r  that  one  concession  will  make  way  for  another,  and  the  latter 
ill  plead  for  the  same  right  of  admission  as  the  former. 
Sixthly,  That,  notwithstanding  the  aforesaid  instances  given 
'  Mr.  Dalton  and  others,  it  may  not  be  safe  in  all  cases  to  rely 
»on  every  one  of  them  without  distinction ;  not  only  because  it 
almost  impossible  for  any  two  cases  to  be  exactly  alike  in  all 
eir  circumstances,  but  also  because  in  fact  divers  of  them  at  dif- 
rent  times  have  been  adjudged  otherwise,  and  others  have  not 
availed  without  much  difficulty  and  contradiction  in  the  courts 
ove,  and  perhaps  were  at  length  admitted  rather  from  the  con* 
niency  and  reasonableness  of  the  thing  itself,  and  from  an  in- 
ilgence  usually  allowed  to  those  genUemen  who  serve  their 
uDtry  without  gain,  and  oftentimes  with  much  trouble,  than 
)m  any  clear,  positive,  and  express  power  given  to  them  by  the 
niroission,  or  by  the  said  statute. 
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Seventhly,  That,  notwithstanding  all  nhich  hath  been  laid,  per- 
haps the  case  before  recited,  concerning  the  frequenting  of  a  sas- 
pected  bawdy  house,  will  not  support  the  weight  which  so  manr 
authors  have  laid  upon  it.  For  the  question,  whether  a  justice  of 
the  peace  had  cognizance  of  the  offence  by  virtue  of  the  commis- 
sion of  the  peace,  or  of  the  statute  of  the  34  Ed.  3.,  was  no  part  of 
the  dispute ;  for  it  was  an  arrest  by  the  constable  ex  cfficio,  as  t 
conservator  of  the  peace  at  comnion  law,  and  withoat  any  war- 
rant from  a  magistrate :  and  the  question  was  not,  whether  the 
constable  might  require  sureties  for  the  good  behaviour,  ai  a  thing 
different  from  sureties  for  the  peaces  but  whether  in  that  esse  be 
could  arrest  at  all  or  not. 

And  if  the  authority  of  this  case  shall  be  abated,  several  of  the 
above-mentioned  instances  will  abate  in  proportion. 

Eighthly,  It  is  to  be  observed,  that  others  of  the  above-said  in- 
stances were  established  upon  matters  originally  determined  in  the 
court  of  K.  B.,  and  Mr.  Crompton  himself  refers  to  the  authorit? 
and  practice  of  that  court  in  several  instances.  Cramp,  I  SIX 
But  it  doth  by  no  means  follow,  from  what  the  justices  of  the 
court  of  K.  B.  may  do,  that  the  justices  of  the  peace  may  do  the 
like;  for  their  authority  is  circumscribed  and  limited  by  their  cos* 
mission  and  the  statute  law. 
Binding  to  Ninthly,  That  it  will  perhaps  abate  some  other  of  the  foregoing 

good  behaviour  instances,  if  we  attend  to  this  consideration;  that  there  is  a  great 
^'*^™™^"  difference  between  what  the  justices  in  sesaions  may  do,  sfoa 
dlj^ctioo.  ^° '  conviction  by  a  jury,  for  an  offence  committed,  and  what  a  siogie 

justice  out  of  the  sessions  may  do,  before  an  offence  is  commttted, 
and  to  prevent  the  same  from  being  committed;  or  what  a  siogie 
justice  may  do,  upon  a  summary  conviction  before  him,  for  an 
offence,  as  directed  by  some  special  act  of  parliament.  The  troth 
is,  binding  to  the  good  behaviour  was  a  discretionary  judgment  tt 
the  common  law,  given  by  a  court  of  record  for  an  offence  at  the 
suit  of  the  king,  after  a  common-law  conviction  by  verdict  of 
twelve  men.  Trial  by  his  peers  is  the  Englishman^  birthright bj 
the  great  charter,  and  cannot  be  taken  away  but  by  an  autboritj 
equd  to  that  which  established  it,  that  is,  by  act  of  pariiament; 
and  therefore,  where  an  act  gives  a  summary  conviction  before  i 
justice  of  the  peace,  and  inflicts  a  punishment  upon  such  coofic* 
tion,  such  statute  must  be  pursued,  both  as  to  the  conviction  and 
punishment.  And  it  seemeth  incongruous,  that  a  justice  of  the 
peace  shall  have  power  to  bind  a  man  to  the  good  behaviour,  for 
an  offence  which  he  himself  hath  no  power  to  hear  and  determine; 
for  that  is,  in  effect,  giving  judgment,  and  awarding  execatioo* 
when  it  doth  not  and  cannot  legidly  appear  to  him  that  the  person 
is  gnilty. 
GrfAt  c«i^oa  Tenthly,  That  therefore  upon  the  whole  it  may  be  proper  to 
recommended,    conclude,  that  the  magistrate  in  this  article  of  the  good  behswour 

cannot  exercise  too  much  caution  and  good  advisement;  that  in 
matters  which  the  law  hath  left  indefinite,  it  is  better  to  full  short 
of  than  to  exceed  his  commission  and  authority;  that  to  binds 
man  to  the  good  behaviour  upon  the  statute  for  evUfame  in  genenl 
may  not  always  be  with  safety:  not  only  beeaose  upon  an  9CM» 
brought  it  may  be  hard  to  prove  such  evil  fiune,  hut  also  because 
in  fact  it  is  not  sdwajrs  true,  for  many  a  good  man  hath  beeo  evil 
spoken  of;  that  although  in  some  cases  a  justice  of  the  peace  may 
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i¥e  a  discretionary  power  (as  Mr.  Hatoiins  expresseth  it),  yet  he 
ust  remember  withal  that  it  is  a  legal  discretion,  as  Mr.  Barlom 
rms  it|  in  which  in  favour  of  liberty  great  tenderness  is  to  be 
;ed ;  or,  as  Lord  Coke  hath  defined  it,  discretion  is  a  knowledge 
understanding  to  discern  between  truth  and  falsehood,  between  Discretjon  d«- 
rht  and  wrong,  between  shadows  and  substance,  between  equity  fined, 
d  colourable  dosses  and  pretences,  and  not  to  do  according  to 
ir  wills  and  private  affections;  and  such  discretion  ought  to  be 
Qited  and  bounded  with  the  rules  of  reason,  law,  and  justice. 
Rep,  100.     10  Rep.  140. 

II.  fot  tDgat  it  iif)M  be  fovhim. 

This  hath  been  handled  in  part  as  it  fell  in  with  the  former  Anj  act  tend. 
:tion ;  and  agreeably  to  the  doctrine  there  laid  down,  Mr.  Dal-  ^°g  to  breach  of 
{ says,  that  he  who  is  bound  to  the  good  behaviour  ought  to  de-  P®*^* 
isn  himself  well  in  his  carriage,  and  in  his  company,  not  doing 
y  thing  which  shall  be  a  cause  of  breach  of  the  peace,  or  to  put 
i  people  in  fear,  dread,  or  trouble ;  and  so  shall  be  intendea  of 

things  which  concern  the  peace,  but  not  in  misdoing  of  other 
ogs  which  touch  not  the  peace.    Dalt,  e.  122.  p.  287. 

And  Mr.  Hawkins  saith,  it  hath  been  laid  down  as  a  eeneral  rule,  Any  actual  mis* 
it  whatever  will  be  a  good  cause  to  bind  a  man  to  his  good  be-  bebaTiour  which 
iriour  will  forfeit  a  recognizance  for  it ;  but  that  this  hath  since  '!  ^**  ^^  inten- 
en  denied,  and  indeed  seems  by  no  means  to  be  maintainable,  *'**"  ?^  '*'*  '^ 
cause  the  statute,  in  ordering  persons  of  evil  fame  to  be  bound  pJ!?IJ!jJt°^*  ^^ 
this  manner,  seems,  in  many  places,  chiefly  to  regard  the  pre- 
ition  of  that  mischief  which  they  may  justly  be  suspected  to  be 
ely  to  do;  and  in  that  respect  requires  them  to  secure  the 
blic  from  that  danger  which  may  probably  be  apprehended 
m  their  future  behaviour,  whether  any  actual  crime  can  be 
)ved  upon  them  or  not ;  and  it  would  be  extremely  hard  in 
:h  cases  to  make  persons  forfeit  their  recognizances,  who  yet 
f  justly  be  compellable  to  give  one,  as  those  who  keep  sus- 
tous  company,  or  those  who  spend  much  money  idly,  without 
nng  any  visible  means  of  getting  it  honestly,  or  those  who  lie 
ler  a  general  suspicion  of  being  rogues,  and  the  like.     1  Hatv. 
11.  i5. 

fiowever,  it  seems  that  such  a  recognizance  shall  not  only  be 
felted  for  such  actual  breaches  of  the  peace  for  which  a  recog- 
ance  for  the  peace  may  be  forfeited,  but  also  for  some  others, 

which  such  a  recognizance  cannot  be  forfeited ;  as  for  going 
led  with  great  numbers  to  the  terror  of  the  people,  or  speaking 
'ds  tending  to  sedition  ;  and  also  for  all  such  actual  misbeha- 
iirs  which  are  intended  to  be  prevented  by  such  a  recognizance, 

not  for  barely  giving  cause  of  suspicion  of  what  perhaps  may 
er  actually  happen.     1  Haw.  c.  61«  ^  6. 
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A.  A.     Form  of  Information  and  C^omplaiDt  to  require  SoretT 

of  the  Peace  or  Good  Behaviour. 


Countj  of 


'The  information  and  complaint  of  A*  B.  of — ^ 

in  the  said  county  of ,  yeoman,  uken 

upon  oath  before  me,  one  of  his  majesty's  jus- 
tices of  the  peace  in  and  for  the  said  coujt, 

the day  of ,  one  thousand  ei^tt 

hundred  and  twenty         ; 

^^H0  saysy  thai  C.  D,  of ^  in  the  said  amiUj/,  ]i«««. 

did  on   the  ■  day  of  ■  now  Uut  pati^  ^ 

-»  in  the  said  county^  threaten  to,  Sfc.  [here  rtate  ibe  pre- 
cise  threats  and  words  used]  and  thai  Jfrom  the  above  mi  (^^ 
threats  used  by  the  said  C.  D.  tonards  this  complainadi  k  t^ 
complainant  is  afraid  that  the  said  C.  D.  toitldohimwmhoiif 
injury,  and  therefore  praus  thai  the  said  C.  D.  may  he  refdrti'r 
Jind  sufficient  sureties  to  ireep  the  peace  [or,  be  ofgoodhmnsv^ 
as  may  be  required,  seepost,  p.  897.]  towards  him  this  emjUnic, 
And  the  said  A.  B,  also  says,  thai  he  doth  not  make  this  eonjis^ 
against  nor  require  such  sureties  from  the  said  C.  D.  fiw  m 
malice  or  ill  mU^  but  merdy  Jbr  the  preservation  ^kispermp^ 
injury. 

Sworn  before  me,  1  ^  g, 

G.  C.  J 

B.                       B.     Form  of  Warrant  on  the  above  Complaiot. 
County  of  1      ^^  ^^  constable  of ,  in  the  nid  countj. 

pf^HEREAS  A.B,  of ,  in  the  said coutd^y  ^eoamM 

this  day  made  oath  before  me,  one  of  his  majesty  s  juitka  ' 
the  peace  in  and  for  the  said  county,  that  C.  D.  of' 
said  county,  yeoman,  did,  on  the  ■  day  of^^ 

m ,  in  the  said  county,  threaten  to,  Sfc.  [h< 

words  of  the  complaint] ;  ana  that  from  the  above  and  other  i^ 

used  by  the  said  C.  D.  t&wards  the  said  A.  B.,  he  ike  sai  h»^^ 

afraid  that  the  said  C.  D.  wHl  do  him  some  bodilyinjuryi  stdt^ 

fore  the  said  A.  B.  hath  prayed  that  the  said  CD.  mayhert^^* 

to  Jind  sufficient  sureties  to  keep  the  peace  [or,  be  of  good  Mi^ 

as  may  be  required]  totoards  him  the  said  A.  B. ;  /  do  tf^*^ 

hereby  require  and  command  you  to  apprehend  andhri^^*''^ 

C.  D.  before  me,  or  some  other  of  his  majesty  s  justices  of  the ^ 

for  the  said  county,  to  ansxver  the  said  comjhint,  and  to  fat  9^ 

fcient  sureties  to  keep  the  peace  or  be  of  good  behavioaT  tv^^^ 

'    his  majesty  and  all  his  liege  people,  and  especially  iomrisi^^;' 

A.  B.,for  such  term  as  shall  he  then  enjoined  him.   Gise»^ 

my  hand  and  seal  the  —  day  of'  ,  one  (loawW^- 

hundred  and  txventu  — . 

G.C.  (Li 

[If  the  justice  intend  to  bind  the  party  to  appear  at  the  jei»i0!^ 
the  form  of  the  warrant  must  be  altered  thus :—"  Tofaidf*P^' 
sureties,  as  well  for  his  avpearance  at  the  next  general  ftajiff'''\ 
sions  of  the  peace,  to  be  hMfbr  the  said  county^  to  ansmt^^^' 
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complaint;  as  alsot  in  ihe  mean  iime^  to  keep  ihepeace,  [or,  be  of 
eooa  bekaviourf  as  may  be  required^]  tawanU  his  majeMty  and  all 
m  liege  people,  and  etpedalfy  iowardi  ihe  said  A.  B.] 

C.   Warrant  for  the  Good  Behaviour;  on  Stat*  34  Ed.  S.c.  U  ^• 

from  Lombard  and  Dalton, 

Countj  ofl  J    T.  esquire,   and  T.  L.  esquire,  justices  of  our 

— -.  J      *     lord  the  king  assigned  to  keep  the  peace  toiihin 

'he  said  county  ;  to  the  sheriff  of  the  said  county,  to  the  constable 

"if  ihe  hundred  of 9  in  the  said  county,  to  the  petty  con* 

\tablet  of  the  tovm  of  ,  in  ihe  said  county,  and  to  all  and 

nngdar  ihe  bailiffs,  constables,  and  oilier  officers  of  our  said  lord 
he  king,  as  toot  utiihin  liberiies  as  without,  in  ihe  same  county, 
rreeiing  : 

Forasmuch  as  voe  are  given  to  understand,  by  the  information^ 
estimony,  and  complaint  of  many  credible  persons,  thai  A.  O.  of 
,  in  ihe  county  aforesaid,  gentleman,  and  B.  O.  of  the 
ame,  yeoman,  are  not  of  good  name  andfome,  nor  of  honest  con^ 
^saiion,  but  evil  doers,  rioters,  baraiors,  and  disturbers  of  the 
ieace  of  our  said  lord  ihe  king,  so  that  murder,  homicide,  strifes, 
liscords,  and  other  grievances  and  damaees  amongst  ihe  lieges  of 
mr  said  lord  ihe  king  concerting  their  bodies  are  likely  to  arise 
hereby ;  therefore,   on   ihe  behalf  of  our  said  lord  the  king,  to« 
fmmandyou,  and  every  of  you,  thai  you  omit  not  by  reason  of  any 
iberty  within  the  county  aforesaid,  but  that  you  attach,  or  one  of 
ou  do  attach,  the  aforesaid  A.  O.  and  B.  O.9  so  thai  you  have  them 
tfore  us  or  others  our  follows,  justices  of  our  said  lord  the  king 
isigned  to  keep  the  peace  within  the  county  aforesaid,  as  soon  as 
^ey  can  be  taken,  [or,  before  ihe  justices  of  our  said  lord  the  king 
tsigned  to  keep  the  peace  within  ihe  county  aforesaid,  and  also  to 
tar  and  determine  divers  folonies,  trespasses,  and  other  misdc" 
eanors  in  the  said  county  committed,  at  the  next  general  quarter 
'ssions  of  the  peace  to  be  holden  in  and  for  ihe  said  county^  to 
ndthen  before  us  [or,  ihe  said  justices']  sufficient  surety  and  main- 
w  for  their  good  behaviour  towards  our  said  lord  the  king,  and 
I  his  people,  according  to  ihe  form  of  the  statute  in  such  case  made 
id  provided.    And  this  you  shall  in  nowise  omit,  on  ihe  peril 
at  shall  ensue  thereon.     And  have  you  before  us  [or,  before  the 
id  justices,  at  ihe  sessions  aforesaid]  this  precept.     Given  under 

T  seals  at ,  in  the  county  aforesaid,  ihe  — — ^  day 

,  in  thC' year  of  the  reign  of  our  said  lord  — . 

Form  of  Commitment  for  Want  of  Sureties  for  a  limited  J^- 

Period  fixed  by  the  Justice. 

mnt      f{'^^  '^®  constable  of  ,  in  the  said  county,  and 

y      J      also  to  the  keeper  of  his  majesty's  gaol  for  the  said 
'  (^     county. 

JfHEREAS  [recite  the  complaint,  as  in  the  warrant]:  And 
whereas  ihe  said  C.  D.  was  this  day  brought  be/ore  me  to 
twer  the  said  comjdaint,  and  I,  ihe  said  justice,  nave  ordered  and 
judged,  and  do  nereby  ord^r  and  adjudge,  that  the  said  C.  D. 
[//  enter  into  his  own  recognizance  in  ihe  sum  of  501.,  with  two 
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sufficient  sureties  in  the  sum  qf^.  eackp  to  keep  the  peace  [or,  he  of 

food  behaviour^  as  may  be  required]  towards  his  majesty  and  all 
is  liege  people^  and  particutarly  towards  the  said  A.  B.,  for  the 
space  of  twelve  calendar  months  now  next  ensuing:  And  insomuch 
as  the  said  C.  D.  haih  refused  to  enter  into  such  reeognitanccy  and 
to  find  such  sureties  as  aforesaid^  I  do  hereby  require  and  command 
you  the  said  constable  forthwith  to  convey  the  said  C.  D.  to  the  com- 
mon gaol  of  the  said  county  f  and  to  deliver  him  to  the  keeper  thereof, 
together  with  this  warrant :  And  I  do  also  require  and  command 
you  the  said  keeper  to  receive  the  said  C.  D.  into  your  custody  in 
the  said  gaolf  and  him  there  safely  to  keep  for  the  space  of  twelve 
calendar  months^  unless  he  in  the  mean  time  enter  into  such  recognh 
zance  with  such  sureties  as  aforesaid  to  keep  the  peace  in  the  man" 
ner  and  for  the  term  above  mentioned.  Herein  Jail  not,  Gken 
under  my  hand  and  seal  the  — —  cUiy  of  ,  one  thousand 

eight  hundred  and  twenty  * 

G.  C-  [L.  5.) 

J,  £.     Form  of  Commitment  for  Want  of  Sureties  to  appear  at 

the  Sessions. 

C      t    of  r '^^  ^^^  constable  of  ■■■    .,  in  the  said  county, and 

"  y     4      also  to  the  keeper  of  his  majesty's  gaol  for  the  said 
*  (^     county. 

TfTHEREAS  [recite  the  complaint,  as  in  the  preceding  form  of 
warrant  to  the  constable] :  And  whereas  the  said  C  D. 
having  been  this  day  brought  before  me  the  said  justice,  to  ansicer 
the  said  complaint,  and  having  been  required  by  me  to  find  suffichi 
sureties f  as  well  for  his  appearance  at  the  next  general  quarter  set' 
sions  of  the  peace  to  be  helafor  the  said  county,  to  do  what  Ml  be 
then  and  there  enjoined  him  by  the  court,  as  also  in  the  mean  time  to 
keep  the  peace  [or,  be  of  good  behaviour,  as  may  have  been  required] 
towards  his  majesty  ana  all  his  liege  people,  and  especially  totoardt 
the  said  A.  B.,  hath  refused  [or,  neglected,  as  the  case  may  be] 
to  find  such  sureties;  I  do  therefore  hereby  require  and  command  yw 
the  said  constable  forthwith  to  convey  the  said  C.  D.  to  the  common 
gaol  of  the  said  county,  and  to  deliver  him  to  the  keeper  thereof^ 
together  vsith  this  warrant :  And  I  do  also  require  and  command you^ 
the  said  keeper,  to  receive  the  said  C.  D.  into  your  custody,  and  him 
there  safoly  to  keep  until  the  next  general  quarter  sessions  of  lit 
peace  to  be  held  for  the  said  county,  unless  he  in  the  mean  timefnd 
sufficient  sureties  as  well  for  his  appearance  ai  the  said  sessions  as  is 
the  mean  time  to  keep  the  peace  as  aforesaid,  Giten  under  my  hand 
and  seal  the  — .  day  of  ■■,  one  thousand  eight  hundred  and 

twenty . 

G.  C.  (Z.  S.) 

F.     Recognizance  for  the  Peace  or  Good  Behaviour. 


F'  County  of  1     "RE  it  remembered,  that  on  the  — — —  day  of 

.J  — ,  in  the    ■  year  of  the  reign  of 

our  lord  William  the  fourth,  of  the  united  kingdom  ^  Great  Britain 


and  Ireland  king,  defender  of  the  foith,  A.  O.  of  -,  in  the 

county  aforesaid,  yeoman,  A.  S.  of  the  same  place,  yeoman,  and 
B.  S.  q/^the  same  place,  yeoman,  came  before  me  Henry  Cbajtor, 
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'odor  of  laws  f  one  of  the  justices  of  our  said  lord  the  kine,  assigned 
7  keep  the  peace  xvilhin  the  said  county^  and  ackno/wledged  themselves 
J  Otoe  to  our  said  lord  the  king,  to  wit,  the  said  A.  O.  the  sum  of 
wenty  poundst  and  the  said  A.  S.  the  sum  qfienpounds^  and  the  said 
t.  S«  the  sum  qf  ten  pounds  f  of  good  and  lato/ul  money  of  Great 
Iritaioi  to  be  respectively  made  and  levied  of  their  several  goods 
nd  chattels^  lanas  and  tenements^  to  the  use  of  our  said  lord  the 
ingt  his  heirs  and  successors^  if  hCf  the  said  A*  O.,  shall  Jail  in 
trforming  the  condition  underwritten. 
Acknowledged  before  met 

Henry  Chaytor. 

The  condition  of  this  recognizance  is  such,  that  if  the  above 
mnden  A.  O.  shall  keep  the  peace  [or,  be  of  good  behaviour^  as 
lay  be  reauired  (a)]  towards  the  king^  and  M  his  liege  people^ 
id  especially  towards  A.  L  of  »  in  the  said  county,  yeoman^ 

r  the  term  of  twelve  calendar  months  now  next  ensuing,  then  the 
lid  recognizance  shall  be  void,  or  else  remain  in  itsjbrce* 

[If  the  justice  bind  the  party  to  appear  at  the  sessions,  the  con- 
ition  of  the  recognizance  must  be,  "  that  if  the  said  C.  D.  shall 
irsonally  appear  at  the  next  general  quarter  sessions  of  the  peace 

be  hoidenjbr  the  said  county,  to  do  and  receive  what  shall  be  then 
id  there  enjoined  him  by  the  court,  and,  in  the  mean  time,  shall 
^ep  the  peace  [or,  be  of  good  behaviour"]  towards  his  majesty  and  all 
ij  liege  people,  and  especially  towards  the  said  A.  B«     Then,  &c.**^ 

r.    Liberate   to    discharge  one  committed   for  Want   of  6. 

Sureties  to  keep  the  Peace. 

ounty  of  1  To  the  keeper  of  his  majesty's  gaol  for  the  said 
•.  J  county. 

T)ISCHARGE  out  of  your  custody  the  body  of  A.  O.  of 

,  in  the  saia  county, yeoman,  he  having  this  day  entered 

ito  a  recognizance  before  me,  one  of  his  majesty  s  justices  of  the 
face  for  the  said  county,  in  the  sum  ofjifiv  pounds,  with  two  sure- 
es  in  twenty  Jive  pounds  each,  to  keep  the  peace  [or,  be  of  good 
fhaviour']  towards  his  majesty  and  aU  his  tiege  people,  and  espe* 
ally  towards  A.  B.  of,  Sfc.  yeoman,  for  the  space  of  twelve  calendar 
'onths  now  next  ensuing.  Given  under  my  hand  and  seal  the 
-  day  of  ,  one  thousand  eight  hundred  and . 

H.     Hie  Form  of  a  Supersedeas. 

bounty  of  1  JOHN  Robinson,  esquire,  one  of  the  justices  of  our  *^« 

— ■'~^*  J  lord  the  king  assigned  to  keep  the  peace  within  the 
^unty  aforesaid,  to  the  sheriff',  bailiffs,  constables,  and  others  the 
^ithful  ministers  and  subjects  of  our  said  lord  the  king  within  the 
lid  county,  and  to  every  of  them,  greeting, 

(a)  Mr.  CbriBtian,  in  his  Charges  to  Grand  Juries,  p.  490,  sayi,  <<  Jusiiec^ 
in  never  bind  to  keep  the  peace  A^D  heaf  good  behaviour^  which  is  imcrtcd  in 
16  printed  rorm  of  recognisance;**  and  it  seems  that  these  latter  words  cannot 
6  inserted  as  a  matter  of  course  in  a  recognisance. 

S  M   2 
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Forasmuch  as  A,  O,  of ,  in  the  said  coindy^  yeoman,  kdk 

personally  come  before  me  at ^  in  the  said  cousdy,  and  hath 

Jbund  syfficieni  surety  f  that  is  to  say,  A.  S.  of ,  ytdmany  and 

B.  S.  of fVeomanf  either  of  the  tohuh  haih  undertaken  fa 

the  said  A.  O.  unaer  the  pain  of  20l.f  and  he  the  said  A.  0.  hcu 
undertaken  for  himself  under  the  pain  of¥A^  that  he  the  $aid  A.  0. 
shall  personally  appear  at  the  next  general  quarter  sessions  of  tk( 
peace  to  be  hotaen  in  and  for  the  said  county y  then  and  there  to  do 
and  receive  what  shall  be  injoined  him  by  tlse  said  court,  and  in  ik 
mean  time  shall  toell  and  truly  keep  the  peace  [or,  be  of  ike  good  ix- 
haviour"]  towards  our  said  lord  the  king  and  all  his  liege  peo^k 

and  especially  towards  A.  I.  of ,  yeoman:  therefore^  onik 

behalf  of  our  said  lord  the  king,  I  do  command  you  and  nay  'f 
you,  that  you  utterly  forbear,  and  surcease  to  arrest,  take,  impm^A, 
or  otherwise  by  any  means  for  the  said  cause  to  molest  the  said  A.  0, 
and  if  you  have,  for  the  said  occasion,  and  for  none  olher,  teia* 
and  imprisoned  him  the  said  A.  O^  that  then  him  you  delirer,  or 
cause  to  be  delivered,  and  set  at  liberty,  without  fortker  deUy 
Given  at  —  aforesaid,  in  the  county  aforesaid,  under  m 
f«a/,  this  — —  day  of  »  in  the  year  of  tk 

reign  of 

1.  I.     Liberate  to  discharge  one  committed  for  Want  of  Samis 

for  personal  Appearance  at  Quarter  Sessions. 

County  of  1   TOSCPH  Deane,  esquire,  one  of  the  justices  of-v 

.  J         lord  the  king  assigned  to  keep  the  peace  »  iv 

county  qforesaidt  to  the  keeper  of  his  majesty's  gaol  at « » 

the  said  county,  greeting. 

Forasmuch  as  A.  O.  in  the  prison  of  our  said  lord  tkehn^ii 

your  custody  now  being,  at  the  suit  ofA.h  of ,  m  ihef^ 

county,  yeoman,  for  the  want  qfhisjinding  sufficient  surdia/or^ 
personal  appearance  at  the  next  general  quarter  seuions  ofthtfoa^ 
to  be  hoUten  in  and  for  the  said  county,  and  for  his  keeping  t^ 
peace,  [or»  being  of  the  good  behaviour^']  in  the  mean  time,  kitdi 
our  said  lord  the  king  apid  all  his  liege  people,  and  espedaUyU^ 
the  said  A.  L,  hath  found  before  me  sufficient  sureties,  to  wit,  ^;  ^ 

of ,  yeoman,  and  B.  S.  of ,  yeoman,  either  ofnia 

hath  undertakenfor  the  said  A.  O.  under  the  pain  qfiOL,  and  htm 
said  A.  0«  hath  undertakenfor  himself  under  the  pain  of¥i^^\ 
he  the  said  A.  O.  shall  and  will  personally  appear  at  the  not?' 
neral  quarter  sessions  of  the  peace  to  be  holden  in  and  for  tki^  I 
county  f  and  shall  well  and  truly  keep  the  peace,  [or,  be  of  the  p{  j 
behaviour,']  in  the  mean  time,  towards  our  said  lord  the  king  sal  ^ 
his  liege  people,  and  especially  towards  the  said  A.  I.:  therefm,* 
the  behalf  of  our  said  lord  the  king,  I  do  command  you,  thai  if  ^ 
said  A.  O.  do  remain  in  the  said  gaol,  for  the  said  cause,  ssdj' 
none  other,  then  you  forbear  to  grieve  or  detain  him  anif  ksf^\ 
but  that  you  deliver  him  thence,  and  suffer  him  to  go  at  Urgt,  ^ 
that  upon  the  pain  that  will  foil  thereon.     Given  under  my  tf*'^ 

,  in  the  said  county,  the  — — ,  day  of  'inihe 

year  of  the  reign  of  our  said  lord  William  the  fourth,  eftkcf^ 
kingdom  j^  Great  Britain  and  Ireland  king,  4rc. 

&toait0.    See  ODamr. 
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[18  C.  2.  c.  S — SO  G.  3.  c.  47.-56  G.  S-  c.  63.-5  G,  4, 
c.  84 —  1  W.  4.  c.  39.  —2  &  3  W.  4.  c.  62 4  W.  4.  c,  4. 

c.  6.— 4&5  W.  4.  c.  67.] 

J^XILE  and  transportation  are  punishments  unknown  to  the 
common  lata  of  England;  and  whenever  the  latter  is  inflicted, 
it  is  either  by  the  choice  of  the  criminal  himself,  to  escape  a 
capital  punishment,  or  it  is  imposed  by  the  express  direction  of 
some  modern  act  of  parliament;  for  no  power  on  earth,  except 
the  authority  of  parliament,  can  send  a  subject  of  England,  no, 
not  even  a  criminal,  out  of  the  land  against  his  will.  1  BlaCm 
Com.  137.    3  P.  Wms.  37.  &  460.     4  Ham.  7lh  edit.  c.  S3,  p.  297. 

Exile  is  said  to  have  been  first  introduced  as  a  punishment  in 
the  reign  of  Elizabeth^  when  a  statute  [39  Eliz.  c.  4.]  enacted 
"  that  such  rogues  as  were  dangerous  to  the  inferior  people  should  S9  Elis.  c.  4. 
be  banished  the  realm."     And  the  first  statute  by  which  iran8port»   (now  repealed.) 
Qiion  is  authorised  is  18  C  2.  c.  3.,  which  gives  a  power  to  the   is  C.  9.  c.  8. 
judges  at  their  discretion  either  to  execute  or  transport  to  America 
for  life  certain  notorious  thieves  and  spoil-takers  m  the  counties 
of  Northumberland  and  Cumberland.     I  Blac.  Com.  137.  n.  (1.) 
See  also  stats.  22  C  2,  c  5.  and  6  Ev.  Col.  Stat.  Part  V.  CI.  xxv. 
;G),  p.  852,  853.  1st  ed.  &  2d  ed.  p.  287.  (a) 

Transportation  is  now,  however,  become  the  common  sentence 
)r  criminals  under  several  statutes. 

The  provisions  established  for  regulating  this  species  of  punish-  5  O.  4.  c.  84. 
nent  are  collected  by  5  G.  4.  c.  84,  Under  which,  intituled  '*  An 
id  for  the  transportation  of  offenders  from  Great  Britain,'*  after 
eciting,  that  *<  tne  several  laws  in  force  for  regulating  the  trans- 
portation of  offenders  from  Great  Britain  will  expire  at  the  end  of 
he  present  session  of  parliament;  and  it  is  expedient  that  the 
iw8  relative  to  that  subject  should  be  revised  and  consolidated 
Qto  one  act;"  it  is  enacted,  by  $  1.,  ^*  That  this  act  shall  take   Commence- 
ffect  on  the  last  day  of  this  present  session  of  parliament;  and  mcntofsct, 
bat  on  and  from  that  day,  all  things  remaining  to  be  done,  touch-  wpder  thepro- 
ig  the  punishment,  imprisonment,  correction,  removal,  transport-  JjJ'^^J^^iil- 
tioD,  discipline,  employment,  diet,  and  clothing  of  persons  sen-  reiulywDteiiced 
;nced  or  ordered  to  transportation  or  banishment  from  any  part  or  ordered  for 
f  G.  /?.,  under  any  acts  heretofore,  or  now  in  force,  or  pardoned  tnusporution 
Q  condition  of  being  transported  under  any  such  acts,  shall  be  ^^"^^  ^  placed, 
ontinued,  done,  and  completed  under  the  provisions  of  this  act ; 
id  that  all  sentences  and  orders  for  transportation,  all  orders  in 
}uncil,  and  other  orders,  warrants,  instructions,  directions,  ap- 
^intments,  authorities,  contracts,  and  securities,  made,  issued,  or 
yen  under  any  of  the  said  acts,  and  in  force  at  the  time  of  the 
>mmencement  of  this  act,  shall  continue  in  force  under  and  by 
rtue  of  this  act,  unless  and  until  they  shall  be  revoked  or  super- 
ded." 

{a)  But  Justices  in  sessions  had  long  preriousljr  been  Mitborised  to  transport 
rogues,  vagabonds,  and  sturdy  beggars,  duly  convicted  and  adjudged  to  ba 
corrigible.*'  See  stat.  IS  &  14  C.  2.  c.  13.  §  *23.  now  repealed  bystat,  5  G.  4. 
83.  §  1.    Set  |w«c,  tit.  ttig  ant0. 
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5  O.  4.  c.  84. 

Offenden  ad- 
judged for 
transportation 
to  be  trans- 
ported under 
tliis  act. 


Power  for  sub- 
sequent court, 
&c.  to  allow 
conditional 
pardon  in  cases 
where  H.  M. 
extends  morcy 
to  the  offender. 


H.  M.  may 
appoint  places 
of  transport- 
ation. 

Secretary  of 
state  to  autho- 
rise persons  to 
make  oontracti 
for  the  trans- 
portation of 
offenden^  Ac. 


Sherift  or 


Cran^tportatioiL      [Crlmiuai 

§  2.  enacU,  **  That  from  and  after  the  commeDcement  of  this 
acty  every  person  convicted  before  any  court  of  competent  juni- 
diction  in  G.  B.  of  an  offence  for  which  he  or  she  shall  be  lisbie 
to  be  transported  or  banished,  shall  be  adjudged  and  ordered  to 
be  transported  or  banished  beyond  the  seas,  for  the  term  of  life  v 
years  for  which  such  offender  shall  be  liable  by  any  law  to  be 
transported  or  banished;  and  every  sentence  of  trauponadoo or 
banishment  passed  or  to  be  passed  on  any  ofienderin  aoy  cotntof 
competent  jurisdiction  in  G.  B^  and  every  order  for  transportatkfi 
or  banishment  made  or  to  be  made  in  pursuance  of  the  KDtcDce 
of  any  such  court  or  other  competent  authority,  shall  subject  the 
offender  to  be  conveyed  beyond  the  seas  under  proTisions  of  thii 
act;  and  whenever  H.  M.  shall  be  pleased  to  extend  mercy  to  uj 
offender  convicted  of  any  crime  for  which  he  or  she  is  or  shall  be 
excluded  from  the  benent  of  clergy,  upon  condition  of  tiaDspot^ 
ation  beyond  the  seas,  either  for  the  term  of  life,  or  any  naoiber 
of  years,  and  such  intention  of  mercy  shall  be  signified  by  one  cf 
H.  M.'s  principal  secretaries  of  state  to  the  court  before  vbkb 
such  offender  hath  been  or  shall  be  convicted,  or  any  fobscqaeit 
court  with  the  like  authority,  such  court  shall  aUow  to  sod 
offender  the  benefit  of  a  conditional  pardon,  and  make  an  order 
for  the  immediate  transportation  of  such  offender;  and  m  ck 
such  intention  of  mercy  shall  be  so  signified  to  the  judge  or  p- 
tice  before  whom  such  offender  hath  been  or  shall  be  conrictei 
or  to  any  judge  of  H.  M.'s  court  of  K.  B.  or  C.  P^  or  tosDybirae 
of  the  exchequer  of  the  degree  of  the  coif  in  En^and^v^  jod^ 
justice,  or  baron  shall  allow  to  such  offender  the  benefit  of  a  cft> 
ditional  pardon,  and  make  an  order  for  the  immediate  traaspct* 
ation  of  such  offender,  in  the  same  manner  as  if  8uchinteotioB«f 
mercy  had  been  signified  to  the  court  during  the  term  or  sessa 
in  or  at  which  such  offender  was  CH>nvicted;  and  suchaOofisff 
and  order  shall  be  considered  as  an  allowance  and  order  made  bf 
the  court  before  which  such  offender  was  convicted,  and  shaOEie 
entered  on  the  records  of  the  same  court  by  the  proper  oitf 
thereof,  and  shall  be  as  effectual  to  all  intents  and  purposes,  d 
have  the  same  consequences  as  if  such  allowance  and  order  ki^ 
been  made  by  the  same  court  during  the  continuance  thereof;*^ 
every  such  order,  and  also  every  order  made  by  the  court  of  0- 
ticiary  in  Scotland  for  the  transportation  of  any  offoider,  vtoe 
sentence  of  death  shall  be  remitted  by  H.  M.,  shall  subject  tk 
offender  to  be  conveyed  beyond  the  seas  under  the  proTisiofis  ^ 
this  act.'* 

§  3.  enacts,  '''Hi&t  it  shall  be  lawful  for  H.  M.,  byaodii!^ 
the  advice  of  his  privy  council,  from  time  to  time  to  appoiiiti*/ 

Slace  or  places  beyond  the  seas,  either  within  or  without  E)t< 
ominions,  to  which  felons  smd  other  offenders  under  senteKt' 
order  of  transportation  or  banishment  shall  be  conveyed;  anitN 
when  any  offenders  shall  be  about  to  be  transported  or  bas^ 
from  G.  B.f  one  of  H.  M/s  principal  secretaries  of  state  shall  |>^ 
orders  for  their  removal  to  the  ship  to  be  employed  for  their  trs*' 
portation,  and  shall  authorise  and  empower  some  person  to  se^ 
a  contract  for  their  effectual  transportation  to  some  of  the  p^tt^ 
•o  appointed,  and  shall  direct  security  to  be  given  for  their  fS^ 
tual  transportation,  in  the  manner  herein-after  naentioned.' 
By  §  4.,  "The  sheriff  or  gaoler  receiving  such  order  of  rei*'* 
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hall  by  virtue  thereof  forthwith  remove  every  ofiender  to  whom  5  O.  4.  c  84. 
be  same  shall  appljt  and  who,  having  been  examined  by  an  ex..  ~~~^ 


lers.  oil  re- 


erienced  surgeon  or  apothecary,  shall  appear  to  be  free  from  any  odving'ordera 
utrid  or  infectious  distemper,  and  fit  to  be  transported  to  the  for  removal  of 
hip  employed  for  his  or  her  transportation,  and  there  deliver  every  otknden  for 
Qch  offender  to  the  contractor,  together  with  a  true  copy,  attested  traniporution, 
y  such  sheriff  or  gaoler,  of  the  caption  and  order  of  the  court  by  ^^'toUie^M^ 
hich  each  such  offender  was  sentenced  or  ordered  for  transport*  tractor,  if  free 
tion,  containing  the  sentence  or  order  of  transportation  of  each  from  distemper, 
ich  offender,  by  virtue  whereof  he  or  she  shall  be  in  the  custody 
f  such  sheriff  or  gaoler;  and  also  a  certificate  specifying  concisely 
le  description  of  his  or  her  crime,  his  or  her  age,  whether  mar- 
ied  or  unmarried,  his  or  her  trade  or  profession,  and  an  account 
r  his  or  her  behaviour  in  prison  before  and  after  trial,  and  the 
aoler's  observations  on  his  or  her  temper  and  disposition,  and 
jch  information  concerning  his  or  her  connexions  and  former 
ourse  of  life  as  may  have  come  to  the  gaoler's  knowledge;  and 
ich  contractor  shall  give  a  receipt  in  writing  to  the  sheriff  or 
aolor,  for  the  discharge  of  such  sheriff  or  gaoler.*' 

§  5.  enacts,  "  That  every  such  contractor,  with  two  sureties,  „  ^^  ^^ 

ball,  before  any  such  offender  shall  be  delivered  to  him  to  be  uking  to"traniI 
'ansported,  give  security  by  bond  to  H.  M.,  that  he  will  effectually  port  offenden 
'ansport,  or  cause  to  be  transported,  every  offender  included  in  to  give  proper 
is  contract,  to  such  place  beyond  the  seas  as  shall  be  specified  wcurity. 
\  the  contract,  and  procure  from  the  governor  of  the  colony,  or 
ther  person  or  persons  to  whom  he  shall  be  directed  by  one  of 
)e  principal  secretaries  of  state  to  deliver  such  ofiender,  a  certi- 
cate  of  the  landing  of  such  offender  in  that  place  whereto  he  or 
be  shall  be  ordered  to  be  transported  (death  and  casualties  by 
ea  excepted) ;  and  that  such  offender  shall  not  be  suffered  to  re- 
irn  to  any  part  of  the  U«  K.,  by  the  wilful  default  of  such  con- 
actor,  or  of  any  person  employed  by  him." 

§  6.  enacts,  "  That  if  any  such  offender  shall  be  guilty  of  mis-  porpunisbmeut 
ehaviour  or  disorderly  conduct  on  board  of  the  ship  in  which  he  of  transports 
r  she  shall  be  transported,  it  shall  be  lawful  for  the  surgeon  or  misbehaving  on 
rincipal  medical  officer  for  the  time  being  of  such  ship  to  inflict  the  voyage. 
r  cause  to  be  inflicted  on  such  misbehaving  or  disorderly  offender 
ich  moderate  punishment  or  correction  as  may  be  authorised  by 
ie  instructions  which  he  may  receive  from  one  of  H.  M.'s  prin- 
ipal  secretaries  of  state :  Provided  always,  that  no  such  punish- 
lent  or  correction  shall  be  so  inflicted,  unless  the  master  or  prin- 
pal  officer  for  the  time  being  of  such  ship  shall  first  signify  his 
)probation  thereof  in  writing  under  his  hand;  and  every  such 
unishment  or  correction,  together  with  the  particulars  of  the 
fence  for  which  the  same  is  inflicted,  and  such  written  approba- 
on  as  aforesaid,  shall  on  the  same  day,  in  all  cases,  be  entered 
y  such  master  or  principal  officer  as  aforesaid,  upon  the  log  book  , 

'  the  ship,  under  a  penalty  of  20/.  for  every  neglect  to  make 
ich  entry,  to  be  recovered  to  the  use  of  the  informer,  by  bill, 
taint,  or  information,  in  any  court  of  record  in  England^  or  in 
le  of  the  supreme  courts  of  Neto  South  Wales  or  Van  Diemen's 
,andr 

§  7.  provides  and  enacts,  *<  That  whenever  the  transportation  Secretary  of 
r  any  such  offender  shall  take  place  in  any  ship  belonging  to  state  may  give 
[.  M.,  it  shall  be  lawful  for  one  of  the  principal  secretaries  of  the  custody  of 
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5  G.  4.  c.  84.  stale,  by  warrant  under  his  hand,  to  nominate  some  penon  or  per- 
■  sons  who  shall  have  the  custody  of  such  offender  during  the  voy- 

offendon  tnns-  ^ge  ;  and  thereupon  such  offender  may  be  deliYered  to  iacbmxu- 
S?^***"*i"^**  nee  or  nominees,  without  any  contract  or  security  being  required 
•Tcuriu^bdmp  ^^  given  for  the  effectual  transportation  of  such  offender;  sod 
given  for  their  erery  such  nominee  shall  have  the  like  power  of  punishing  misbe- 
transportAiion.    haviour  and  disorderly  conduct  in  such  offender  during  the  voyafie, 

as  is  hereby  given  to  the  surgeon  of  a  ship  specially  employed  for 
the  transportation  of  offenders." 
Governor  of  the  §  8.  enacts,  **  That  so  soon  as  any  such  offender  ahsll  bede* 
cjlony,  &c.  to  Hvered  to  the  governor  of  the  colony,  or  other  person  or  perHM 
have  property  ^^  whom  the  contractor,  or  such  nominee  or  nominees  as  aforesvd, 
offender^  ^        '^^'^  ^^  '^  directed  to  deliver  him  or  her,  the  property  in  the  ser* 

vice  of  such  offender  shall  be  vested  in  the  governor  of  the  cofanj 
for  the  time  being,  or  in  such  other  person  or  persons;  and  it  ^ 
be  lawful  for  the  governor  for  the  time  being,  and  for  such  ucbcr 
person  or  persons,  whenever  he  or  they  shidl  j  think  fit,  to  asm 
any  such  offender  to  any  other  person  for  the  then  residue  of  bd 
or  her  term  of  transportation,  and  for  such  assignee  to  sssignoTer 
such  offender,  and  so  as  often  as  may  be  thought  fit ;  and  the  pro- 
perty in  the  service  of  such  ofiender  shall  continue  in  the  gorersff 
for  the  time  being,  or  in  such  other  person  or  persons  as  icnaii 
or  his  or  their  assigns,  durine  the  whole  remaining  term  of  life  9 
years  for  which  such  offender  was  sentenced  or  ordered  to  be 
transported :  Provided  always,  that  for  the  purposes  of  this  act, 
every  person  administering  the  government  of  a  colony,  by  ^Hut- 
ever  name  or  title  he  may  be  denominated,  shall  be  deanedtobe 
the  governor  thereof," 
Not  to  interfere  J  9,  ««  Nothing  in  this  act  contained  shall  in  any  manner  iffeet 
with  king  ipr*.  jj^  jyj  .g  ^^^^  prerogative  of  mercy  .- 

^  M  to  ap-         ^y  *  ^^"  "  ^\  ****"  ^^  ^^^^^  ^^^  ^-  ^-  ^^^  *'"^ '®  ^"*:'^ 
point  places  of    warrant  under  his  royal  sign  manual,  to  appoint  places  of  coDta^ 

confinement  of   ment  within  England  or  IVales^  either  at  land,  or  on  board  itf* 

offenders  in        gels  to  be  provided  by  H.  M.  in  the  river  TkameSf  or  some  (Ae 

England.  river,  or  within  the  limits  of  some  port  or  harbour  of  En^aaiff 

WaleSf  for  the  confinement  of  male  offenders  under  sentence  tf 

order  of  transportation,  which  shall  be  under  the  managemeotefi 

superintendant  and  overseer   to  be  appointed  by  H.  M.;  0^ 

it  shall  be  lawful  for  one  of  H.  M.'s  principal  secretaries  of  sntt 

to  direct  the  removal  of  any  male  offender  who  shall  be  under  i» 

tence  of  death,  but  who  shall  be  reprieved,  or  whose  seoteocc 

shall  be  respited  during  H.  M.'s  pleasure,  or  who  shall  be  sadtf 

sentence  or  order  of  transportation,  and  who,  having  been  ei- 

amined  by  an  experienced  surgeon  or  apothecary,  shaD  appeff  t< 

be  free  from  any  putrid  or  infectious  distemper,  and  fit  to  be  l^ 

moved  from  the  gaol  or  prison  in  which  such  ofiender  sbsO^ 

confined,  to  any  of  the  places  of  confinement  so  appobted:  vk 

every  offender  who  shall  be  so  removed  shall  continue  in  thesid 

place  of  confinement,  or  be  removed  to  and  confined  io  nai 

other  such  place  or  places  as  aforesaid,  as  one  of  H.  Us  pri*- 

cjpal  secretaries  of  state  shall  from  time  to  time  direct,  until  isci 

offender  shall  be  transported  according  to  law,  or  shall  becoai 

entitled  to  his  liberty,  or  until  one  of  H.  M/s  principal  secretiHo 

of  state  shall  direct  the  return  of  such  offender  to  thegsol' 

prison  from  which  he  shall  have  been  removed ;  and  the  s^^ 
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;ao]er  having  tbe  custody  of  any  ofiender  whose  removal  shall  be  5  O.  4.  c  84. 
•rdered  in  maoiier  aforesaid,  shail»  with  all  convenient  speed,  afler 
be  receipt  of  any  such  order,  convey  or  cause  to  be  conveyed 
very  such  offender  to  the  place  appointed,  and  there  deliver  him 
9  such  superintendant  or  overseer,  together  with  a  true  copy, 
ttested  by  such  sheriff  or  gaoler,  of  the  caption  and  order  of  the 
ourt  by  which  such  offender  was  sentenced  or  ordered  for  trans« 
ortation,  containing  the  sentence  or  order  of  transportation  of 
acb  such  offender,  by  virtue  whereof  he  shall  be  in  the  custody 
r  such  sheriff  or  gaoler ;  and  also  a  certificate,  specifying  con- 
isely  the  description  of  his  crime,  his  age,  whether  married  or 
nmarried,  his  trade  or  profession,  and  an  account  of  his  behaviour 
I  prison  before  and  afler  his  trial,  and  the  gaoler's  observations 
n  bis  temper  and  disposition,  and  such  information  concerning 
is  connexions  and  former  course  of  life  as  may  have  come  to  the 
aoler's  knowledge;  and  such  superintendant  or  overseer  shall 
ive  a  receipt  in  writing  to  the  sheriff  or  gaoler,  for  the  discharge 
fsuch  sheriff  or  gaoler." 

§  11.  enacts,  ''That  it  shall  be  lawful  for  H.M.  to  appoint  one  Appointment 
t  and  able  person  to  be  superintendant  of  the  said  places  of  con-  ofiuperinten. 
Deraent;  and  in  case  it  snail  be  deemed  expedient,  it  shall  be  ^{^j^of  ccm 
iwful  for  H.  M.  also  to  appoint  one  fit  and  able  person  to  be  fii^ent,^c. 
distant  or  deputy  to  such  superintendant,  at  one  or  more  of  the 
lid  places  of  confinement,  and  to  be  constantly  resident  at  or  near 
)e  place  or  places  to  "which  he  shall  be  appomted ;  and  also  one 
t  and  able  person  to  be  overseer  of  each  such  place  of  confine- 
lent,  who,  with  a  sufficient  number  of  officers  and  guards,  shall 
instantly  reside  therein ;  and  such  superintendant  shall  person- 
ly  visit  and  inspect  such  places  of  confinement  four  times  in 
i^ery  year,  or  oftener  if  occasion  shall  require,  and  shall  distinctly 
Karoine  into  the  state  of  such  places  of  confinement,  the  beha- 
iour  and  conduct  of  the  respective  assistants  or  deputies,  over- 
iers,  officers,  and  guards,  the  treatment  and  condition  of  the 
risoners,  and  the  amount  of  the  several  earnings^  and  the  ex- 
enses  attending  every  such  place  of  confinement,  and  shall,  at 
!ast  twice  in  every  year,  make  a  faithful  report  of  the  same  to  one 
^  H.  M.'s  principal  secretaries  of  state,  who  shall  cause  such  re- 
ort  to  be  laid  before  both  houses  of  parliament  at  the  beginning 
f  every  session;  and  such  superintendant  shall  distinguish  in 
ich  report  the  amount  of  the  earnings  and  expenses  at  each  of 
ich  places  of  confinement,  and  shall  state  the  average  number  of 
risoners  confined  therein,  and  the  number  of  days'  labour  done 
K  such  prisoners,  distinguishing  the  work  of  artificers,  and  of  anv 
ther  superior  labourers,  from  that  of  common  labourers ;  and  such 
iperintendant  shall  also,  in  matters  of  extreme  necessity,  make  a 
)ecial  report  thereof  to  one  of  H.  M.'s  principal  secretaries  of 
ate,  who  may,  and  is  hereby  authorised,  to  afford  such  redress 
r  provide  such  regulations  as  he  shall  deem  proper ;  and  such 
iperintendant,  assistants  or  deputies,  and  overseers,  shall  con* 
nue  in  office  during  H.  M.*s  pleasure,  and  shall  receive  such 
ilaries  as  one  of  H.  M.'s  principal  secretaries  of  state  shall 
ppoint;  and  such  superintendant  shall  be  paid  such  travelling 
[)d  other  reasonable  expenses  as  shall  be  incurred  by  him  in  dis- 
f^argeofhisduty." 
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5G.  4.  c  84.        By{  1 2^  <*  Whenever  anj  offender  shall  be  bnraght  to  any  iach 

place  of  confinement  as  aforesaid^  in  poraoance  of  the  powers  of 

^  1^^  ^'"  ^^^>  ^®  ^^'^^  ^  washed,  cleansed,  and  porified,  sad  the  ciothti 
and  clotfaong^  ^^  which  he  shall  be  then  clothed  shall  be  burnt,  if  necenarj,  or 
offenden.  Otherwise  shall  be  preserred  and  taken  care  of  for  him  by  the 

overseer,  and  redelivered  to  him  upon  his  quitting  it,  or  lold  f« 

his  benefit,  and  the  produce  thereof  acconnted  for  to  him  bj  \k 

overseer;  and  when  such  offender  shall  be  finally  discharged, s(x:fa 

other  decent  clothing,  as  shall  be  judged  necessary  and  proper  br 

the  superintendant,  shall  be  deliver«l  to  such  oifeoder  by  the 

overseer,  and  also  such  sum  of  money  for  his  immediate  idaut- 

ence  as  the  superintendant  shaU  think  proper,  so  as  such  sumibL 

not  in  any  case  exceed  31" 

H.  M.  bj order       (  13.  enacts,  '*That  it  shall  be  lawful  for  H.M^  byanyorderff 

in  council,  may  orders  in  council,  to  declare  his  royal  will  and  pleasure,  that  dm 

direct  ^ony**^  offenders  convicted  in  G.  B,f  and  being  under  sentence  or  order« 

iS  ^  ^iSVof     transportation,  shall  be  kept  to  labour  in  any  part  of  H.  Ei 

H.^I/sdoroU    dominions  out  of  England^  to  be  named  in  such  order  or  orden 

nionsoutof       in  Council;  and  that,  whenever  H.  M.'s  will  and  pleasore  shall  Ik 

England,  under  go  declared  in  council,  it  shall  be  lawful  for  one  of  U.  M.'spni* 

the  manage.       ^jp^]  secretaries  of  state  to  direct  the  removal  and  confi&eoMnt^ 

w*"**ntMidant   ^^^  ®"^**  ™*^®  offender,  either  at  land  or  on  board  any  vcsse.  y 

andTi^rseer.      be  provided  by  H.  M.,  within  the  limits  of  any  port  or  harbov  a 

that  part  of  H.  M.'s  dominions  which  shall  be  named  in  ad 

order  in  council,  under  the  management  of  the  said  s«pe» 

tendant,  and  of  an  overseer  to  be  appointed  by  H.  M.  for  od 

such  «'essel  or  other  place  of  confinement ;  and  every  ofieoderfhs 

shall  be  so  removed,  shall  continue  on  board  the  vesiel  or  €tte 

place  of  confinement  to  be  so  provided,  or  any  similar  vead  « 

other  place  of  confinement  to  be  from  time  to  time  proridcd  fcv 

H.  M.,  until  H.  M.  shall  otherwise  direct,  or  until  the  ofeader 

shall  be  entitled  to  his  liberty." 

Superintendant       §  14.  enacts,  **  That  tlie  said  superintendant  shall  Im  tiae 

to  make  returns  to  time  make  retums,  specifying  the  name  of  every  pcnofia 

of  prisoners  to     custody  in  each  of  such  places  of  confinement,  the  ofcace  * 

^^J**^!!?!^  which  he  shall  have  been  guilty,  the  court  before  which  be  ^ 

state,  on  the  Ist   .  ,  .*i  •t*'  «••  -l^ 

of  January,  1^^^^  been  convicted,  and  the  sentence  of  such  court,  togetv 
April,  July,  with  his  age  and  bodily  state,  and  his  behaviour  whilst  is  c«t«^; 
and  October,  and  also  the  names  of  such  offenders  as  shall  have  died  vfaitt  ■ 
yewly.  gg^h  custody,  or  shall  have  escaped,  or  have  been  lawfoliTdB' 

charged  from  the  same  ;  which  retums  shall  be  made  oo  thei* 
day  of  January f  Aprilf  July,  and  Odoher  in  every  year,  to<«s^ 
H.  M.'s  principal  secretaries  of  state,  on  the  oath  m  the  oros^ 
of  each  place  of  confinement,  such  oath  to  be  made  beto  i  j* 
tice  of  the  peace." 
Power  and  do*  §  15.  enacts,  '*  That  afler  the  removal  of  any  offender  0^ 
ties  of  super-  this  act,  the  Superintendant  and  overseer  who  shall  haft** 
L"!!I!™  ""^  custody  of  him  shall,  during  the  term  of  such  castody,haTe:3( 
*"  same  powera  over  him  aa  are  incident  to  the  office  of  asbcri<^ 

gaoler,  and  shall  in  like  manner  be  answerable  for  aav  esetfc ' 
aoch  offender;  and  if  any  offender  shall,  during  such  coirto^** 
guilty  of  any  misbehaviour  or  disorderly  conduct,  the  fapse- 
tendant  or  overseer  shall  be  authorised  to  inffict,  or  caaieii^ 
inflicted  on  him,  such  moderate  punishment  or  correctioaai^' 
be  allowed  by  one  of  H.  M.'s  principal  secretaries  of  state;  ^ 


overseers. 
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ch  Buperintendant  or  overseer  shall  also,  during  such  custody ,  5  O.  4.  c  84. 
e  every  offcDder  fed  and  clothed  according  to  a  scale  of  diet 
id  clothing)  to  be  fixed  on  and  notified  in  writing  by  one  of 
.  M.'s  principal  secretaries  of  state  to  the  saperintendant ;  and 
all  keep  such  ofiender  to  labour  at  such  places,  and  under  such 
gulationsy  directionSt  limitations,  and  restrictions,  as  by  such 
cretary  of  state  shall  firom  time  to  time  be  prescribed ;  and  in 
se  of  the  absence  of  any  such  superintendant  or  overseer,  or  of 
e  vacancy  of  his  office,  his  duties  or  powers  shall  be  discharged 
d  exercised  in  all  respects  by  the  officer  or  person  on  whom  the 
immand  of  the  place  of  confinement  shall  devolve." 

§  16.  enacts,  *'  That  it  shall  be  lawful  for  such  superintendant,   Superiotendant 
id  he  is  hereby  authorised,  in  every  such  place  of  confinement  to  act  as  a  jus. 
aforesaid,  either  at  land  or  on  board  any  vessel  to  be  provided  *"««of  *epeace. 
aforesaid,  and  also  in  every  place  wherein  any  offenders  under 
s  Buperintendance  shall  be  employed  to  labour,  to  act  in  every 
spect  as  a  justice  of  the  peace,  as  if  he  had  been  named  in  the 
mmission  of  the  peace,  and  had  been  duly  qualified  to  act  as  a 
slice  of  the  peace  for  the  county  or  place  in  which  any  such 
ice  of  confinement  shall  be,  or  any  such  offender  shall  be 
oployed  to  labour." 

§  17.9  after  reciting  that  **  by  the  laws  in  force  in  some  parts  Convicts  ad. 
H.  M/s  dominions  not  within  the  U.  K.,  offenders  convicted  of  judged  by 
rtain  offences  are  liable  to  be  punished  by  transportation  beyond  courts  out  of 
e  seas,  and  other  convicts  adjudged  to  suffer  death  in  such  ^^  ^'  ^  .^ 
irts  of  H.  M.'s  dominions  have  received  or  may  receive  H.  M/s  andcwivicts"* 
08t  gracious  pardon  upon  condition  of  transportation  beyond  the  pardoned  on 
as,  and  there  naay  be  no  means  of  transporting  such  convicts  to  condition  of 
y  of  the  places  appointed  by  H.  M.  in  council  in  that  behalf,  transportation, 
thout  first  bringing  them  to  England;"  enacts,  "  That  when-  ^^^  "^^^^ 
er  any  convict  adjudged  to  transportation  by  any  court  or  iJ]^d,^be  impril 
dge  in  any  part  of  H.  M.'s  dominions  not  within  the  U.  K.,  or  goned  and 
y  convict  adjudged  to  suffer  death  by  any  such  court  or  judge,  transported, 
d  pardoned  on  condition  of  transportation,  have  been  or  shall  be 
ought  to  England  in  order  to  be  transported,  it  shall  and  may 
t  lawful  to  imprison  any  such  offender  in  any  place  of  confine- 
snt  provided  under  the  authority  of  this  act,  until  such  convict 
all  be  transported,  or  shall  become  entitled  to  his  liberty ;  and 
at  80  soon  as  every  such  convict  shall  be  so  imprisoned,  all  the 
ovisions,  rules,  r^ulations,  clauses,  authorities,  powers,  penalties, 
itters,  and  things  aforesaid,  concerning  the  safe  custody,  con- 
lement,  treatment,  and  transportation  of  any  offender  convicted 
G.  B.,  shall  extend  and  be  construed  to  extend  to  every  convict 
10  may  have  been,  or  may  be  hereafter  adjudged  to  transport- 
ion  by  any  court  or  judge  in  any  part  of  H.  M.'s  dominions  not 
thin  the  U.  K.,  and  to  every  convict  adjudged  by  any  such  court 
judge  to  suffer  death,  and  pardoned  on  condition  of  transport* 
ion,  and  brought  to  England  in  order  to  be  transported,  as  fully 
d  effectually,  to  all  intents  and  purposes,  as  if  such  convict  had 
en  convicted  and  sentenced  at  any  session  of  gaol  delivery 
ilden  for  any  county  within  England,** 

By  (  18.,  **  It  shall  be  lawful  to  keep  to  hard  labour  every  Convicts  maj 
Fender  under  sentence  or  order  of  transportation,  while  he  or  she  be  kept  to  bard 
all  remain  in  the  common  gaol,  if  his  or  her  health  shall  permit,  labour  in  com- 
d  if  one  or  more  of  the  visiting  justices  of  such  gaol  shall  give  n^o"  g«>l»  »n^ 
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to  bouse  of  cor- 
rection. 

Time  of  iropri- 
Bonment  to  be 
deemed  put  of 
term* 


Offenders  may 
be  carried 
tbrough  any 
county  to  the 
-port. 


Expenses  of 
removal  to  be 
paid  by  the 
county  where 
conviction  took 
place. 


Punishing  per- 
son found  at 
large  before  the 
expiration  of  his 
sentence. 


Capital. 


Persons  rescu- 
ing prisoners  to 
be  punished. 


a  written  order  to  that  effect ;  aod  it  shall  be  lawful  for  one  of 
H«  M/8  principal  secretaries  of  state,  if  he  dial!  Unakfit,  to  order 
that  any  such  offender  be  remoTcd  from  the  common  gaol  to  tbe 
house  of  correction,  and  there  kept  to  hard  labour." 

By  §  19.,  "  The  time  during  which  any  offender  shall  cootinoe 
in  any  gaol  or  house  of  correction^  or  in  any  sodi  place  of  cod- 
finement  as  aforesaid,  under  sentence  or  order  of  traDsportati<^ 
or  banishment,  shall  be  taken  and  reckoned  in  discharge  or  pirt 
discharge  of  the  term  of  his  or  her  transportation  or  banishmeQf 

By  §  20.,  *'  The  sheriff  or  gaoler,  and  every  peraoo  emplojed  b 
the  conveyance  of  any  offender  in  order  to  be  transported  or 
banished,  or  to  be  imprisoned  in  any  such  place  of  confioemeat  e 
aforesaid,  or  in  the  reconveyance  of  any  offender  from  any  sud 
place  of  confinement  to  the  gaol  or  prison  from  which  be  va 
removed,  may,  in  such  manner  as  he  shall  think  fit,  carry  iU 
secure  such  offender  in  and  through  any  couDty  of  G.  B.,  tovari 
the  sea-port  or  place  from  whence  he  or  she  is  to  be  transported 
or  banished,  or  where  he  or  she  is  to  be  confined,  or  to  the  ^t^ 
or  prison  to  which  he  or  she  is  to  be  reconveyed.'' 

By  §  21. ,<  <  In  England  and  Whales  all  such  fees,  on  the  deliTcnLS 
out  of  custody  of  any  such  offender  so  ordered  to  be  tnusported 
or  removed,  as  have  usually  been  paid  to  the  sheriff  or  gaoler,  vi 
all  reasonable  expences  which  the  sheriff  or  gaoler  shall  iocira 
every  such  removal,  shall  be  paid  by  the  county,  riding,  diTb^c, 
city,  borough,  liberty,  or  place  for  which  the  court  in  wfaickne 
offender  was  convicted  shall  have  been  held;  and  the  sherif « 
gaoler  shall  receive  the  money  due  for  such  expenses  froo  tiK 
treasurer  of  such  county,  riding,  division,  city,  borough,  libertr.ir 
place;  such  fees  and  expenses  being  first  allowed  by  the  orders 
the  justices  of  the  peace  at  their  quarter  or  other  genenlioiiA 
of  the  peace,  who  are  hereby  required  to  make  sudi  order  as  c^ 
be  just  in  that  behalf;  and  the  clerk  of  the  court  shall  bepsidiif 
such  treasurer  the  same  fee  as  hath  been  usually  paid,  and  be  s 
lawfully  entitled  to  receive,  for  every  order  of  transportatios;^^ 
in  Scotland  2\\  such  fees  and  expenses  shall  be  paidintbcos' 
manner  as  has  been  heretofore  practised.** 

By  §  22.,  '*  If  any  offender  who  shall  have  been  or  shsU  bef» 
sentenced  or  ordered  to  be  transported  or  banished,  or  vboikt> 
have  agreed  or  shall  agree  to  transport  or  banish  himself  or  her- 
self on  certain  conditions,  cither  for  life  or  any  number  of  jefi 
under  the  provisions  o^  this  or  any  former  act,  shall  be  aftcr«f* 
at  large  within  any  part  of  H*  M.'s  dominions,  without  sooelt*^ 
cause,  before  the  expiration  of  the  term  for  which  wach  of^ 
shall  have  been  sentenced  or  ordered  to  be  transported  otbt»^ 
or  shall  have  so  agreed  to  transport  or  banish  hiouelf  0f  ^'^ 
every  such  offender  so  being  at  large,  being  thereof  lavfttO/^ 
victed,  shall  suffer  death  as  in  cases  of  felony  widioot  the  b0^ 
of  clergy;  and  such  offender  may  be  tried  either  io  tbecoaan^ 
place  where  he  or  she  shall  be  apprehended,  or  is  ^f? 
whence  he  or  she  was  ordered  to  be  transported  or  baBip«»» 


and  if  any  person  shall  rescue,  or  attempt  to  rescue,  or 
rescuing  or  attempting  to  rescue,  any  such  offender  fro0  ^^^^ 
tody  of  such  superintendant  or  overseer,  or  of  any  '^"^j^ 
or  other  person  conveying,  removing,  transportiiiori«»^«yj 
him  or  her,  or  shall  convey  or  cause  to  be  conveyed  mj  *^'*' 
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istrument  for  effecting  escape,  or  arms  to  such  offenderi  ever?  5  G.  4.  c.  84. 
uch  ofience  shall  be  punishable  in  the  same  manner  as  if  such 
fender  had  been  confined  in  a  gaol  or  prison  in  the  omstody  of 
le  sheriff  or  gaoler,  for  the  crime  of  which  such  offender  shall  Reward  for 
ave  been  convicted ;  and  whoever  shall  discover  and  prosecute  P^"*^^}*^S  to 
) conviction  any  such  offender  so  being  at  large  within  this  king-  ^^^^i ime^' 
om»  shall  be  entitled  to  a  reward  of  ^.  for  every  such  offender  so/: 
)  convicted*" 

By  §  23.,  **  In  any  indictment  against  any  offender  for  being  Form  of  iodict- 
mod  at  large  contrary  to  the  provision  of  this  or  of  any  other  ment  against 
ct  now  made  or  hereafter  to  be  made,  and  also  in  any  indictment  offenders  found 
^nst  any  person  who  shall  rescue  or  attempt  to  rescue,  or  assist  lllainsTneno 
I  rescuing  any  such  offender  from  such  custody,  or  who  shall  rescuin^at/ 
onvey  or  cause  to  be  conveyed  any  disguise,  instrument  for  tempting  to 
lecting  escape,  or  arms,  to  any  such  offender,  contrary  to  the  rescue,  or  as* 
rovisions  of  this  or  of  any  other  act  now  made  or  hereafter  to  be  "st'ngin'escu- 
lade,  whether  such  offender  shall  have  been  tried  before  any  >"«?"*>'»«'»• 
>urt  or  judge  within  or  without  the  U.  K*,  or  before  any  naval  or 
iiitary  court-martial,  it  shall  be  sufficient  to  charge  and  allege 
le  order  made  for  the  transportation  or  banishment  of  such 
Fender,  without  charging  or  alleging  any  indictment,  trial,  con- 
ction,  judgment,  or  sentence,  or  any  pardon  or  intention  of 
ercy,  or  signification  thereof,  of  or  against  or  in  any  manner  re- 
ting  to  such  offender." 

By  §  24.,  **  The  clerk  of  the  court  or  other  officer  having  the  CertiBcate  of 

istody  of  the  records  of  the  court  where  such  sentence  or  order  clerk  of  court 

*  transportation  or  banishment  shall  have  been  passed  or  made,  of  conviction 

lall,  at  the  request  of  any  person  on  H.  M.'s  behalf,  make  out  *n^ sentence, 
J     •  3/2     *     •  -r*  •        J  I-     u*  /  •   •        .1-      sumaenteTU 

m  give  a  certincate  m  wntmg,  signed  by  nim,  containing  the  (]ence. 

Feet  and  substance  only  (omitting  the  formal  part)  of  every  in* 
ctment  and  conviction  of  such  offender,  and  of  the  sentence  or 
der  for  his  or  her  transportation  or  banishment  (not  taking  for 
e  same  more  than  6<.  8^.),  which  certificate  shall  be  sufficient 
'idence  of  the  conviction  and  sentence  or  order  for  the  transport- 
ion  or  banishment  of  such  offender ;  and  every  such  certificate, 
made  by  the  clerk  or  officer  of  any  court  in  G.  B.,  shall  be  re- 
vived in  evidence,  upon  proof  of  the  signature  and  official  cha- 
cter  of  the  person  signing  the  same ;  and  every  such  certificate! 
made  by  the  clerk  or  officer  of  any  court  out  of  G.  B*,  shall  be 
ceived  in  evidence,  if  verified  by  the  seal  of  the  court,  or  by  the 
^nature  of  the  judge,  or  one  of  the  judges  of  the  court,  without 
rther  proof." 

By  §  25.,  nothing  in  this  act  contained  respecting  offenders  Xot  to  extend 
ider  sentence  or  order  of  banishment  shall  apply  to  persons  ad-  to  persons  ba- 
dged  to  be  banished  under  and  by  virtue  of  stat.  60  G*  3*  c,  8»,  nished  under 
:ituled  An  act  for  the  more  effectual  prevention  and  punishment  of  ■*•*•  ^  ^'  ^• 
isphemous  and  seditious  libels,  (a)  ^ 

§  26*9  after  reciting  that  "  it  hath  sometimes  happened,  that  For  protecting 
ons  under  sentence  or  order  of  transportation  in  Neto  South  transported 
ales  and  the  islands  adjacent,  have  received  from  the  governor  felons  in  the  «■- 

"  joyment  of  pro* 

__^ perty  acquired 

after  conviction. 
»  The  punishment  of  banishment  under  thb  enactment  is  noir  repealed  by 
^.  4.  e.  78.     See  tit.  Jllhd^  §  3.  p.  53S. 
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G«iienl  issue. 


Limitation  of 
actions. 


The  following 

acts  and  parts 

ofacts  repealed, 

vix.  4G.1.C.  11. 

in  part. 

6  G.  I.  c.  23. 

In  part. 

16  G.  3.  c.  15. 

8  G.  S.  c.  15, 

S8  G.  3.  c.  S4. 

in  part. 


or  lieutenant  governor  thereof  rembsions,  either  absolute  or  cod- 
ditionalp  of  the  whole  or  of  some  part  of  the  term  of  their  trans- 
portation, and  have  by  their  industry  acquired  property,  io  the 
enjoyment  whereof  it  is  expedient  to  protect  them;  and  the  like 
may  happen  in  future  in  the  same  colony,  and  in  other  coloDies  to 
which  felons  may  be  transported  under  and  by  virtae  of  this  act  f 
enacts,  **  That  it  shall  and  may  be  lawful  for  every  felon  Dnder 
sentence  or  order  of  transportation,  who  hath  received  or  sbk 
receive  any  such  remission  as  aforesaid  from  the  goveroor  or 
lieutenant  governor  of  Nero  South  fValeSf  or  from  thegOTenorer 
lieutenant  governor  of  any  other  colony  who  may  be  authorikC 
to  grant  the  same,  while  such  felon  shall  reside  in  a  place  whert 
he  lawfully  may  reside  under  such  sentence,  order,  or  remiuies, 
and  under  the  provisions  of  this  act,  to  maintain  any  actkn  or 
suit  for  the  recovery  of  any  property,  real,  personal,  or  mixed, 
acquired  by  such  felon  since  his  or  her  conviction,  and  for  ibt 
damage  or  injury  sustained  by  such  felon  since  his  or  her  coo^ic- 
tion,  not  only  in  the  courts  of  the  colony  or  place  where  a^ 
felon  shall  lawfully  reside,  but  also  in  the  courts  of  this  kiogdosL 
and  of  all  other  H.  M.'s  dominions ;  and  if  the  defendant  in  m 
such  action  or  suit  shall  plead  or  allege  in  his  defence  the  ^' 
tiff*s  or  complainants  conviction  of  felony,  and  the  plaioultf 
complainant  shall  allege  and  prove  that  he  or  she  bath  noB^ 
such  remission  as  aforesaid,  and  is  residing  in  some  place  f-r- 
sistent  therewith  and  with  the  provisions  of  this  act,  a  verdict^ 
pass  and  judgment  shall  be  given  for  the  plaintiff  or  compliiaaL' 

fiv  §  27*f  *'  If  any  suit  or  action  shall  be  prosecuted  in  Em^ 
WaieSf  or  Irela^ui^  against  any  person  for  any  thing  done  la  pc- 
suance  of  this  act,  the  defendant  may  plead  the  general  mt,id 
give  this  act  and  the  special  matter  in  evidence  at  any  trial  to  k 
bad  thereupon,  and  that  the  same  was  done  by  the  authoritj  i^' 
this  act ;  and  if  a  verdict  shall  pass  for  the  defendant,  or  jodg*^ 
shall  in  any  manner  be  given  against  the  plaintiff,  the  defesdia 
shall  recover  treble  costs,  and  have  the  like  remedy  for  the  tf^ 
as  any  defendants  have  by  law  in  other  cases ;  and  notwithsti* 
ing  a  verdict  shall  be  given  for  the  plaintiff  in  any  such  acoift 
such  plaintiff  shall  not  have  costs  against  the  defendant*  nito^ 
judge  before  whom  the  trial  shall  be  had  shall  certify  his app 
bation  of  the  verdict.'* 

fiy  §  28.,  *' All  actions,  suits,  and  prosecutions  against  tfjp^' 
son  for  any  thing  done  in  pursuance  of  this  act,  shall  be  cao- 
menced  within  six  calendar  months  after  the  fact  comauttni*^ 
not  otherwise;  and  if  the  fact  was  done  within  the  body  ^^. 
county,  it  shall  be  laid  and  tried  in  that  county,  and  no  other ;«| 
if  done  out  of  the  body  of  any  county,  it  shall  be  laid  aod  tnetf  * 
the  county  of  Middlesex^  and  not  elsewhere." 

By  $  29.,  from  and  afler  the  commencement  of  this  active! -^ 
so  much  of  Stat.  4  G.  1.  c.  11.  as  relates  to  contracts  and  sc<^ 
for  the  transportation  of  offenders,  and  to  the  punishoseDt  flf  t*f 
who  return  nrom  transportation  ;  and  so  much  of  8tat6^'*I;r.'Y 
as  relates  to  the  same  objects ;  and  stats.  16  6.2.C  15>tndii  v 
c.  15. ;  and  %o  much  of  stat.  28  G.  S.  e.  24.  as  relates  to  the  t»^ 
portation  of  offenders,  and  their  removal  to  ^^loop"^^'''^'; 
temporary  places  of  confinement  (vi«.  §  4>»  5.);  ands^vi^ 
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tat.  SI  G.  S.  e.  46.  as  relates  to  the  imprisonment  and  employ-  si  G.  s.  c  46. 

Qent  in  hard  labour  of  prisoners  sentenced  to  transportation  >"  pvt 

viz.  J  7.) ;  and  stat.  4S  G.  S.  c.  15.,  shall  be  repealed.  ^3  G.  s.  c-  is. 

By  the  1  fP.  4.  c.  39.,  entitled  **  An  act  to  amend  an  act  passed  ^  ^-  4-  c.  39. 
a  the  fifth  year  of  his  late  majesty,  for  the  transportation  of  ''^^*°8 
fenders  from  Great  Britain^  and  for  punishing  offences  committed  ^  '  **  ^'  ®^* 
ij  transports  kept  to  labour  in  the  colonies,"  passed  16th  July 
830,  reciting  that,  by  5  G.  4.  c  84.,  **  it  is  amongst  other  things 
nacted,  that  it  shall  be  lawful  for  H.  M.,  by  and  with  the 
dvice  of  his  privy  council,  from  time  to  time  to  appoint 
ny  place  or  places  beyond  the  seas,  either  within  or  without 
I.  M.'s  dominions,  to  which  felons  and  other  offenders  under 
iotence  or  order  of  transportation  or  banishment  shall  be  con- 
eyed;  and  that,  when  any  offenders  shall  be  about  to  be  transported 
r  banished  from  Great  Britain,  one  of  H.  M.'s  principal 
scretaries  of  state  shall  give  orders  for  their  removal  to  the  snip 
)  be  employed  for  their  transportation,  and  shall  authorise  and 
mpower  some  person  to  make  a  contract  for  their  effectual 
'ansportation  to  some  of  the  places  90  appointed,  and  shall  direct 
xurity  to  be  given  for  their  effectual  transportation,  in  the  manner 
lereinafler  mentioned;  and  it  is  thereby  further  enacted,  that 
hene?er  the  transportation  of  any  such  offender  shall  take  place 
I  any  ship  belonging  to  H.  M.,  it  shall  be  lawful  for  one  of 
le  principal  secretaries  of  state,  by  warrant  under  his  hand,  to 
^minate  some  person  or  persons  who  shall  have  the  custody  of  such 
iender  during  the  voyage,  and  thereupon  such  offender  may  be 
eiivered  to  such  nominee  or  nominees,  without  any  contract  or 
fcurity  being  required  or  given  for  the  effectual  transportation  of 
ich  offender ;  and  it  is  thereby  further  enacted,  that  so  soon  as 
\y  such  offender  shall  be  delivered  to  the  governor  of  the  colony, 
*  other  person  or  persons  to  whom  the  contractor  or  such  nomi« 
^e  or  nominees  as  aforesaid  shall  be  so  directed  to  deliver  him 
'  her,  the  property  in  the  service  of  such  offender  shall  be  vested 

the  governor  of  the  colony  for  the  time  being,  or  in  such  other 
inon  or  persons  as  aforesaid ;  and  whereas  divers  felons  and 
her  offenders  have  heretofore  been  transported  from  Great 
ritain  to  H.  M.'s  colonies  of  Se^  South  Wales  and  Van  Diemens 
nnd  respectively,  and  in  pursuance  of  the  directions  of  one  of 
e  principal  secretaries  of  state  have  been  delivered  to  the 
»Ternors  of  those  respective  colonies,  or  other  persons  in  those 
lonies  to  whom  such  respective  contractors  or  nominees  as  afore- 
id  have  been  so  directed  to  deliver  them  ;  but,  from  divers  un* 
reseen  causes,  it  hath  occurred  that  some  of  such  offenders  have 
en  landed  and  put  on  shore,  and  delivered  at  one  of  the  before- 
^ntioned  colonies,  who  ought,  according  to  such  directions  as 
3resaid,  to  have  been  landed  and  put  on  shore,  and  delivered  at 
e  other  of  the  before-mentioned  colonies;  and  whereas,  under 
e  licences  of  the  governors  of  the  said  respective  colonies,  divers 
'enders  who  had  been  transported  as  aforesaid  have  from  time 
time  been  removed  from  the  one  to  the  other  of  the  said  colo- 
ns ;  and  whereas  doubts  have  arisen  whether  offenders  who  have 
en  so  landed,  put  on  shore,  and  delivered  or  removed  as  afore- 
d,  can,  within  the  respective  colonies  in  which  they  are  now 
ipectively  resident,  be  lawfully  dealt  with  in  such  and  the  same 
inner  as  if  they  were  respectively  resident  within  the  colony  to 
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Felons  ordered 
to  be  put  OD 
shore  in  the  one 
colony,  but  put 
on  shore  in  the 
other,  and  those 
removed  from 
one  colony  to 
the  other  sub- 
ject to  the  same 
rules  as  other 
convicts  in  the 
same  colony. 


Governor  of  the 
one  colony  may 
receive  felons 
who  ar^  ordered 
to  be  delivered 
in  the  other  co- 
lony. 


Governor  of  one 
colony  may  re- 
moye  felons  to 
the  other  co- 
lony. 
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which  they  were  originally  sentenced  or  ordered  to  be  tius- 
ported ;"  it  is  enacted,  **  That  all  felooB  and  other  offenden  tbo 
have  heretofore  been  transported  from  Great  Bfitm  to  Xn 
SotUh  Wales^  or  to  Van  Diemens  Land,  or  to  their  respective  d^ 
pendencies,  and  who,  having  been  contracted  or  ordered  to  be 
landed,  and  put  on  shore,  and  delivered  in  one  of  thoee  colooies, 
have  in  fact  been  landed,  and  put  on  shore,  and  delifered  it  ik 
other  of  those  colonies,  and  that  all  such  felons  and  other  oied- 
ers  who,  under  the  licence,  or  by  the  order  or  with  the  coDtectcf 
the  governor,  or  of  the  officer  administering  the  gOTemoiefit  ct 
either  of  the  said  colonies,  have  been  removed  from  the  one  to  tbe 
other  of  such  colonies,  shall,  within  the  colony  in  which  thejn 
respectively  now  resident,  be  subject  and  liable  to  all  rachod 
the  same  laws,  rules,  and  regulations  as  if  they  had  beea  «&- 
tracted  or  ordered  on  their  original  transportation  to  bedeiiTemi 
to  the  governor  or  the  officer  administering  the  goTenineDt  ot' 
such  colony,  and  shall  within  the  colony  in  which  tbej  ve  re- 
spectively now  resident  be  dealt  with,  governed,  and  disposed  st 
in  all  respects,  in  such  and  the  same  manner  at  other  mroi 
within  the  same  colony  ;  and  that  the  property  in  theseniceofa^ 
such  offenders  shall  be  vested  in  the  governor  or  oiceride- 
nistering  the  government  of  the  colony  in  which  they  are  ttidj 
resident,  in  the  same  manner,  and  subject  to  all  such  and  tbe  as! 
rules  and  conditions,  as  if  they  had  been  contracted  or  ordered  s 
their  original  transportation  to  be  delivered  to  him.*' 

§  2.  "  That  in  any  case  in  which  a  ship  conveying  felons  orate 
offenders  from  the  U.  K.  of  Great  Britain  and  /re^m^tbemssr 
of  which  has  entered  into  a  contract  or  been  ordered  to  dekr 
such  felons  or  other  offenders  at  the  colony  or  place  specified  c 
such  contract  or  order,  shall,  by  stress  of  weather  or  other  er- 
cumstances,  convey  such  felons  or  other  offenders  to  anj  otte 
colony  or  place  to  which  such  offendersmay  legally  be  tiansp*^ 
or  banished,  the  governor  or  officer  administering  the  gorenatf 
of  such  other  colony  or  place  is  hereby  autliorisedi  if  he^ 
deem  it  expedient,  to  receive  and  retain  such  felons  or  (f^^ 
offenders  in  the  said  colony  or  place;  and  the  said  fehuav^ 
offenders  shall  be  subject  and  liable  to  all  such  and  thestoei^ 
rules,  and  regulations,  as  if  they  had  been  contracted  orordeiK 
on  their  original  transportation  to  be  delivered  to  him.** 

§  3.  *'  That  it  shall  be  lawful  for  the  governor  or  theoSoerf 
ministering  the  government  of  either  of  the  said  colonies,  vitiitK 
concurrence  of  the  governor  or  officer  administering  tbe  go*^ 
roent  of  the  other  of  the  said  colonies,  by  an  order  io  ^ 
under  his  hand,  to  authorise  the  removal  of  any  soch  coofic^^ 
aforesaid  from  the  colony  under  his  government  to  the  ^ 
of  the  said  colonies,  and,  for  that  purpose,  to  deliver  tor^ 
convicts  into  the  charge  of  the  master  of  any  ship  or  toj  flt^ 
proper  person  proceeding  directly  to  the  colony  to  which  «^- 
removal  is  to  be  made,  and  to  contract  with  such  roaster  or  p' 
person  for  the  effectual  removal  of  such  convicts  tosocb^ 
colony,  and  to  take  security  by  bond  to  his  H.  M.  that  be^ 
effectually  remove  or  cause  to  be  removed  every  convict odid^ 
in  such  contract  to  the  colony  to  which  it  is  proposed  so  to ito^ 
him,  and  procure  from  the  governor  or  officer  admhusieraf;^ 
government  of  such  colony  a  certi6cata  of  the  landit^*^"^ 
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3nTict  there  ^deatb  and  casualties  by  sea  excepted),  and  that  iMr.4.  csft 
ich  convict  snail  not  be  suffered  to  escape  from  the  vessel  in 

faich  he  or  she  shall  be  so  removedy  by  the  wilful  default  of  such 
ontractory  or  of  any  person  employed  by  him." 

§  i.  *'  That  all  and  every  the  laws  in  force  for  the  punishment 
r  misbehaviour  or  disorderly  conduct  by  any  offender  on  board  of 
nj  ship  in  which  he  or  she  may  be  transported  from  Great  Bri' 
(in,  shall  apply  and  extend,  and  are  hereby  extended,  to  every 
onvict  who,  by  virtue  of  any  such  order  as  aforesaid,  shall  be 
.'moved  from  either  of  the  said  colonies  to  the  other  of  them.*' 

$  5.  ''  That  so  soon  as  any  such  convict  shall  be  delivered  to  the  convictt  re- 
Dvemor  or   to    the  officer  administering  the  government    of  moTedfrom  one 
)e  colony  to  which  he  or  she  shall  be  so  removed,  such  convict  colony  to  ano- 
lall  within  such  colony  be  subject  and  liable  to  all  such  and  the  ther  liable  to 
tme  laws,  rules,  and  regulations,  as  if  he  or  she  had  been  con-  d|I|^^^*"*^]J^ 
acted  or  ordered  on  his  or  her  original  transportation  to  be  deli*  j„^,  ^  ^ 
^red  to  the  governor  or  the  officer  administering  the  government  Q,„^gt,  -^ 
F  such  colony,  and  shall  be  there  dealt  with,  governed,  and  dls-  moved  from  one 
98ed  of,  in  all  respects,  in  such  and  the  same  manner  as  other  colony  to  ano- 
^nvicts  within  the  same  colony ;  and  that  the  property  in  the  tber  to  be  tub- 
irvice  of  every  such  convict  shall  be  vested  in  the  governor  or  ^*?**^*^'i^"' 
ificer  administering  the  government  of  the  colony  to  which  he  or  ^^™  to  which 
le  may  be  so  removed,  in  the  same  manner,  and  subject  to  all  removed.  ^ 
ich  and  the  same  rules  and  conditions,  as  if  he  or  she  had  been 
)ntracted  or  ordered  on  his  or  her  original  transportation  to  be 
elivered  to  such  governor  or  officer  as  aforesaid." 

k  6.  '*  That  if  any  person,  in  contravention  of  the  existing  rules  For  prohibiting 
^d  regulations  for  the  government  of  any  place  of  confinement  the  supply  of 
T  male  offenders  under  sentence  or  order  of  transportation  •pintuous  H- 
Ithin  England  or  Wales,  or  in  any  part  of  H.  M/s  dominions  JJ^"*"^^^: 
lit  of  England,  shall  carry  or  bring,  or  attempt  or  endeavour  to  tence  of  trani-" 
irry  or  bring,  into  any  such  place  of  confinement  as  aforesaid,  or  portation. 
lall  supply  or  cause  to  be  supplied  to  any  offender  there  confined 
i  an  offender,  any  spirituous  or  fermented  liquors,  it  shall  be  lawful 
»r  any  overseer  or  other  officer  belonging  to  such  place  of  confine- 
ment to  apprehend  or  cause  to  be  apprehended  such  person,  and  to 
irry  such  person  before  a  justice  of  the  peace  (who  is  hereby  era« 
owered  to  hear  and  determine  such  offence  in  a  summary  way) ; 
^d  if  he  shall  lawfully  convict  such  person  of  such  offence,  he 
mil  forthwith  commit  such  person  to  the  common  gaol  or  house 
^  correction  of  the  place  where  the  same  shall  be  heard  and  de- 
Tmined,  there  to  be  kept  in  custody  for  any  time  not  exceeding 
iree  months,  without  bail  or  mainprize,  unless  such  person  shall 
^mediately  pay  down  such  sum  of  money,  not  exceeding  20^., 
^d  not  less  than  10^.,  as  the  said  justice  shall  impose  upon  such 
i^rson ;  one  moiety  thereof  to  be  paid  to  the  informer,  and  the 
^her  moiety  to  be  paid  and  made  applicable  to  the  maintenance 
r  the  place  employed  for  the  confinement  of  offenders  under 
mtence  of  transportation  as  aforesaid." 

h  7.  **  That,  from  and  after  the  commencement  of  this  act,  when  Manner  of  pro- 
^y  person  shall  be  convicted  at  any  session  of  oyer  and  terminer  ceedingincaaea 
''  gaol  delivery,  or  at  any  quarter  or  other  general  session  of  the  of  eitention  of 
wee,  to  be  holden  for  any  county,  riding,  division,  city,  borough,  ^^'^'JJS*^; 
^^^ty,  or  place,  within  that  part  of  Great  Britain  called  England,  ^Siaoflfei    * 

at  any  gr^at  session  to  be  holden  for  the  county  palatine  of 
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1  W.4.  c.  S9.      Chester^  or  within  the  principality  of  WaUs^  of  any  crime  punish- 

able  by  death,  if  H.  M.  shall  be  pleased  to  extend  mercy  to 
any  such  offender  upon  condition  of  imprisonment,  or  upon  con- 
dition of  imprisonment  with  bard  labour,  and  such  intention  of 
mercy  shall  be  signified  by  one  of  H.  M.'s  principal  secretaries  of 
state  to  the  court  before  whom  such  offender  hath  been  or  iba!l 
be  convicted,  or  any  subsequent  court  with  the  like  aathority, 
such  court  shall  allow  to  such  offender  the  benefit  of  a  conditiod 
pardon,  and  make  an  order  for  the  imprisonment  of  such  ofkoder, 
with  or  without  hard  labour,  as  the  case  may  be;  and, inci^ 
such  intention  of  mercy  shall  be  so  signified  to  the  judge  or  josdce 
before  whom  such  offender  hath  been  or  shall  be  conficted,  ort9 
any  judge  of  H.  M/s  court  of  K.  B.  or  C  P.,  or  to  any  baroQ  d 
the  exchequer  of  the  degree  of  the  coif,  in  En^nd,  such  jadge, 
justice,  or  baron  shall  allow  to  such  offender  the  benefit  of  a  co3- 
ditional  pardon,  and  make  an  order  for  such  imprisonment  of  sccb 
offender,  in  the  same  manner  as  if  such  intention  of  mercj  b^L 
been  signified  to  the  court  during  the  term  or  session  in  or  < 
which  such  offender  was  convicted;  and  such  allowance  and ordtr 
shall  be  considered  as  an  allowance  and  order  made  by  the  cocrt 
before  which  such  offender  was  convicted^  and  shall  be  entered 
on  the  records  of  the  same  court  by  the  proper  officer  tbere^ 
and  shall  be  as  effectual,  to  all  intents  and  purposes,  and  bare  :i' 
same  consequences,  as  if  such  allowance  and  order  hadbeeonide 
by  the  same  court  during  the  continuance  thereof ;  and  every  sad 
order  shall  subject  the  offender  to  be  so  imprisoned.*' 
Power  to  ap-         §  8.  ''  And  whereas  by  the  aforesaid  act  of  the  fifth  year  of  EM.> 
poiDt  an  assist-  reign,  power  is  given  to  H.  M .  to  appoint  a  superinteDdiat  d 
ant  or  deputy  ,    pJaces  of  confinement  within  England  and  fVaUsj  and  power  il» 
tendMt'aT""'  *®  appoint  one  fit  and  able  person  to  be  assistant  ordeputn' 
places  of  con-     ^"^^  superintendant,  at  one  or  more  of  the  same  places  of  cod&s^ 
finement  out  of  ment ;  and  by  the  said  act,  power  is  also  given  to  remove  >« 
England.  offenders  convicted  in  Great  Britain ^  and  being  under  sentence < 

order  of  transportation,  and  to  confine  such  offenders  at  la^^ ' 

on  board  any  vessel  to  be  provided  by  H.  M.  within  the  finite  ^ 

any  port  or  harbour  in  any  part  of  H.  M.'s  dominions  out  of  £^| 

land  named  in  any  order  m  council,  under  the  management  of  tbf 

said  superintendant,  and  of  an  overseer  to  be  appointed  by  H.  ^ 

for  each  such  vessel  or  other  place  of  confinement ;  and  wbeni^'^ 

is  expedient  that  power  should  be  given  to  H.  M.  to  appoint «» 

assistant  or  deputy  to  the  said  superintendant,  in  any  sucbpS;'^ 

H.  M/s  dominions  out  of  England  ;  be  it  therefore  enacted,  c^ 

it  shall  be  lawful  for  H.  M.,  in  case  it  shall  be  deemed  expe^ 

to  appoint  a  fit  and  able  person  to  be  assistant  or  deputy  to  k^- 

superintendant,  at  any  such  place  of  confinement  out  of  £^ 

named  in  any  order  in  council  as  aforesaid,  to  be  constantly  ^ 

dent  at  or  near  the  place  to  which  he  shall  be  appointed.*      ^ 

s  &  3  W.  4.  By  2  &  3  fT.  4?.  c.  62.  (for  abolishing  the  punishment  of  dflt 

c.  63.  $  s.  in  certain  cases,  and  substituting  a  lesser  punishment)  it  is  eoa^ 

No  governor,     J  2,  that  neither  the  governor  nor  lieutenant-govenn^  «^  *^ 

&c.  to  remit       island,  colony,  or  settlement,  or  any  other  person,  shaD  p«*^ 

ISL**"*^  ^.       pardon  or  ticket  of  leave  to  any  person  sentenced  to  traosfJf* 

peri^^^Si?     *^'°">  °^  ^^®  s^a^*  receive  a  pardon  on  condition  of  trs*?*'* 

Tice,  ation,  or  any  order  or  permission  to  suspend  or  remit  the  ^^^ 

of  any  such  person,  except  in  cases  of  illness,  untfl  sachp***^ 
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aosported  for  seven  jears,  shall  have  served  four ;  If  transported  S&3W.4.  c63. 

r  fourteen  years,  shall  have  served  six  ;  or  if  transported  for  life,  . 

tali  have  served  eight  years  of  labour ;  and  that  no  such  person  Norightof  pro- 
tail  be  capable  of  acquiring  or  holding  any  property,  or  of  bring-  ^^y*  ^J*" «'" 
g  any  action  for    the   recovery   of  any  property  until  after  ^iSoiTli)!^' 
ich  person  shall  have  duly  obtained  a  pardon  from  the  governor  uined. 
'  lieutenant-governor  of  the  colony  or  settlement  where  he  shall 
ive  been  confined ;  provided  that  nothing  herein  contained  shall 
feet  H.  M.'s  royal  prerogative  of  mercy. 

By  4  &  5  fF.  4.  c.  67.,  reciting  part  of  5  G.  4.  c.  84.  §  22.,  it  is  4  &  5  W.  4. 
lacted,  That  so  much  of  the  recited  act  as  inflicts  the  punish-  c.  67. 
ent  of  death  upon  persons  convicted  of  any  ofience  therein  and  Sp  ™uch  of  re- 
Teln-before  specified  shall  be  and  the  same  is  hereby  repealed ;  ^}^  *^  "  '"" 
id  that  from  and  after  the  passing  of  this  act  every  person  con-  Jj^hJ^t^^f 
cted  of  any  offence  above  specified  in  the  said  act  of  the  fifth  ^esth  for  re- 
>ar  of  the  reign  of  his  late  majesty  king  George  the  fourth,  or  turning  from 
'  aiding  or  abetting,  counselling  or  procuring  the  commission  trtnsporution, 
ereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  his  ^P«^'«l» 
her  natural  life,  and  previously  to  transportation  shall  be  impri-  gub«tUiiie*d  f  r 
ncd,  with  or  without  hard  labour,  in  any  common  gaol,  house  of  ^^h  offence ^or 
rrection,  prison,  or  penitentiary,  for  any  term  not  exceeding  four  for  aiding  ic 
ar6. 

By  Stat.  £6  G.  3.  c.  63.,  which  was  passed  for  the  purpose  of  66  G.  s.  c.  63. 
^uhung  the  general peniteniiart/  for  convicts,  erected  at  Mil*  Con?icti  sen- 
Ait,  in  the  county  of  Middlesex,  it  is  enacted  (§  13.)  that,  when  tenced  to  irans- 
e  penitentiary  shall  be  completed  for  the  reception  of  convicts,  un2r*«amder 
e  king,  by  an  order  in  writing,  to  be  notified  by  the  principal  from  the  Home 
cretary  ot  state  for  the  home  department,  may  direct  that  any  Office,  be  con- 
rson  under  sentence  or  order  of  transportation  for  any  offence  ^^^  >°  ^^ 
mroitted  in  England  or  Wales,  and  who,  having  been  examined  K*"f»^  ^^^m 
an  experienced  surgeon  or  apothecary,  shall  appear  to  be  free  J^Jt"^^^ed 
^m  Infectious  distemper,  and  fit  to  be  removed,  snail  be  removed  under  5s  O.  3. 
the  penitentiary,  there  to  continue  for  five  years,  in  case  such  c.  44. 
avict  shall  be  under  sentence  or  order  of  transportation  for 
^en  years  only ;  and  for  seven  years,  in  case  such  convict  shall 
under  such  sentence  or  order  for  fourteen  years;  and  for  ten 
ars,  in  case  such  convict  shall  be  under  such  sentence  or  order 
life.     And  certain  regulations  are  made  (§  14.)  as  to  the  time 
confinement  in  the  penitentiary,  where  the  convicts  have,  pre- 
lusly  to  their  removal  thither,  been  kept  confined  in  some  other 
son,  during  a  part  of  their  term  of  transportation.     The  statute 
)sequently  maKes  provision  respecting  such  convicts  breaking 
son  or  escaping,  and  respecting  persons  rescuing,  or  attempting 
rescue  them,  or  supplying  means  of  escape. 

By  §  43.  it  is  enactea,  ''  That  if  any  convict  who  shall  be  or-  ConTicts  con- 
red  to  be  confined  in  the  said  penitentiary,  shall,  at  any  time  *?*d  in  the  pe- 
eing the  term  of  such  confinement,  break  prison,  or  escape  from  ujS^jV*^  . 
place  of  his  or  her  confinement,  or  in  his  or  her  conveyance  ^  csoTmM^w* 
such   place   of  confinement,  or  from  the  person   or  persons  to  be  punished 
ring  the  lawful  custody  of  such  convict,  he  or  she  so  breaking  by  an  addiiion 
son  or  escaping,  shall  be  punished  by  an  addition  of  three  years  of  tliree  yeart 
the  term  for  wliich  he  or  she,  at  the  time  of  his  or  her  breach  Jf  V**  **T  ®' 

.  .     ^\     ,  c      J         J  •!•        L  tbeirronfine- 

prison  or  escape,  was  subject  to  be  confined ;  and  if  such  con-  ment*  and  upon 
t  so  punished  by  such  addition  to  the  term  of  confinement  a  second  bnach 
,11  afterwards  be  convicted  of  a  second  escape  .or  breach  of  of  prison  or 

3x2  escape  to  be 


916 

55  O.  3.  c  63 . 

guiltj  of  felony 
without  clergy. 
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ing  or  attempt- 
ing to  rescue 
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Officers  per- 
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Supplying 
meansofescape. 
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Misdemeanor, 
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prison,  he  or  she  shall  be  adjudged  guilty  of  felony,  withoatbe* 
nefit  of  clergy." 

By  §  44.  it  is  enacted,  "  That  if  any  person  shall  rescae  uj 
convict  who  shall  be  ordered  to  be  confined  within  the  said^t- 
tentian/f  either  during  the  time  of  his  or  her  conveyance  to  the 
said  penitentiary,  or  whilst  such  convict  shall  be  in  the  costoJj 
of  the  person  or  persons  under  whose  care  and  charge  he  or  the 
shall  be  so  confined  ;  or  if  any  person  shall  be  aiding  orasibtL^ 
in  any  such  rescue,  every  such  person  so  rescuing,  aiding,  or  as- 
sisting, shall  be  guilty  of  felony,  and  may  be  ordered  to  be  coa- 
fined  in  the  said  penitentiary  for  any  term  not  less  than  one  year, 
nor  exceeding  five  years ;  and  if  any  person  having  the  cttstcuj 
of  any  such  convict  as  aforesaid,  or  being  employed  by  the  penos 
having  such  custody  as  a  keeper,  under-keeper,  turnkey,  asustm!, 
or  guard,  shall  voluntarily  permit  such  convict  to  escape;  or  i 
any  person  whatsoever  shall,  by  supplying  arms,  tools,  or  instni' 
raents  of  disguise,  or  otherwise,  be  in  any  manner  aiding  id 
assisting  to  any  such  convict  in  any  escape,  or  in  any  attempt  t« 
make  an  escape,  though  no  escape  be  actually  made,  or  shall  tt- 
tempt  to  rescue  any  such  convict,  or  be  aiaing  and  assistiog  ia 
any  such  attempt,  though  no  rescue  be  actually  made,  every  sod 
person  so  permitting,  attempting,  aiding,  or  assisting,  shaO  be 
guilty  of  felony  ;  and  if  any  person  having  such  custod^,  or  bes; 
so  employed  by  the  person  having  such  custody  as  aforeaiii, 
shall  negligently  permit  any  such  convict  to  escape,  inch  pemi 
so  permitting  shall  be  guilty  of  a  misdemeanor,  and,  being  b*- 
fully  convicted  of  the  same,  shall  be  liable  to  fine  or  impnsoDoeEt, 
or  to  both,  at  the  discretion  of  the  court." 

§  45.  relates  to  the  more  ready  and  effectual  trisl  e^ 
conviction  of  persons  committing  ounces  within  the  8Ct;i3i 
provides,  that  any  convict  so  escaping,  breaking  prison,  or  bd^ 
rescued,  may  be  tried  either  in  the  county  where  he  Ad  ^ 
apprehended  and  retaken,  or  in  the  county  in  which  the  sii 
offence  shall  have  been  committed ;  and  enacts  that,  in  case  of  rj 
prosecution  for  such  escape,  attempt  to  escape,  breach  of  pri^ 
or  rescue,  either  against  the  convict  escaping,  or  attemptiQ^  ^ 
escape,  or  having  broken  prison,  or  being  rescued,  or  agts^ 
any  other  person  or  persons  concerned  therein,  or  aiding,  i^' 
ting,  or  assisting  the  same,  a  copy  properly  attested  of  theoHer 
of  commitment  to  such  penitentiary  shall,  (after  proof  made  ^ 
the  person  then  in  question  before  the  court  is  the  same  thst  *» 
delivered  with  such  order,)  be  sufficient  evidence  to  the  C90^ 
and  jury  that  the  person  then  in  question  was  so  ordered  to  *c^ 
confinement. 

It  is  enacted,  by  the  Mutiny  Act  (see  4  IT.  4.  c.6.fU^ 
whensoever  a  general  court-martial,  by  which  any  soldier  <^' 
have  been  tried,  shall  not  think  the  offence  deserving  oi  csf^ 
punishment,  the  court  may,  instead  of  awarding  a  corporal  po*^ 
ment  or  imprisonment,  adjudge  the  offender,  according  to  tilea^ 
gree  of  the  offence,  to  be  transported  as  a  felon  for  life,  orifl^' 


,    causmg 

ried  into  execution,  may  order  the  offender  to  be  trannKMted  » > 
ftlon,  either  for  life  or  for  a  certain  term  of  years.  '  And  if '! 
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person  so  transported  as  a  felon^  whether  in  pursuance  of  the  ori-   RfturntDg  or 
ginal  senlence  or  in  pursuance  of  such  order  from  H.  M.,  shall  af-  ^}^  *^w^ 
terwards  return,  or  be  found  at  large,  without  leave  from  H.  M.,  ^*   ®"*     ^** 
or  other  lawful  authority^  within  any  part  of  H.  M.'s  dominions, 
abroad  or  at  home  (other  than  the  place  to  which  he  shall  have 
been  transported),  before  the  expiration  of  the  term  limited  by 
such  sentence  or  order,  and  shall  be  duly  convicted  thereof,  he 
shall  suffer  death  as  a  felon* 

By  §18.,  such  sentence  of  transportation  is  to  be  notified  in  Hodeofeze* 
writing  to  a  judge,  who  shall  thereupon  make  an  order  for  trans-  cuting  such 
portation,  &c. ;  and  the  person  so  sentenced  shall  be  subject  to  ■entence. 
every  provision  made  by  law  concerning  persons  sentenced  to 
transportation,  and  also  as  to  their  escape,  and  as  to  persons  aid- 
ing and  abetting  their  escape ;  and  the  notification  and  order  for 
transportation  are  to  be  filed  in  the  court  of  K.  B»,  and  on  applica- 
tion a  certificate  is  to  be  delivered  of  the  name  of  the  offender, 
his  offence,  the  place  where  he  was  convicted,  and  the  conditions  Proof  of  con* 
on  vrhich  the  order  of  transportation  was  given,  which  certificate  ▼ictionandsen- 
is  to  be  evidence  of  the  conviction  and  sentence,  and  also  of  the  ^"<^  ^  c^^^- 
terois  of  his  transportation,  in  any  court,  or  in  any  proceedings  ^^^' 
where  such  inquiry  may  be  necessarj. 

Enactments  of  a  similar  nature  are  contained  in  the  statutes  so  with  Ui^ 
relating  to  the  regulation  of  the  royal  marine  forces  while  on  marines. 
shore.     See  4  fF.4.  c.4.  §  10.  17. 

Upon  the  several  statutes  relating  to  the  transportation  of  of- 
fenders, the  following  points  have  been  resolved: — 

Ist.   That  if  an  act  of  parliament  direct  that  an  offender  shall  WheKsnact 
be  transported,  without  saying  to  what  place,  it  shall  be  under-  directs  tnns« 
stood  to  the  place  where  convicts  are,  at  the  time,  legally  trans-  portation  ge- 
ported,  as  formerly  to  America^  and  now  to  Botany  Bay*    By  all  ^^^3' 
the  judges  on  a  case  reserved  by  Mr.  J*  Baihurst*     Vtde  1  Hato« 

rth  edit.  407. 

2d.  That  the  daily  book  kept  by  the  clerk  of  the  papers  of  a  Prison  dajr- 
public   prison,  in  which  all  commitments  and  discharges  are  re-  ^^.^^'^y. 
^istered,  is  good,  and  indeed  the  best  evidence  to  prove  the  day  *^J[,^eY°. 
xom  which  the  time  of  transportation  takes  place.     The  clerk  ^eu^^  prove 
>f  the  papers  is  a  public  officer  of  the  prison,  and  the  law  reposes  the  time  at 
;uch  a  confidence  in  public  officers,  that  \ipresumes  they  will  dis-  which  the  trans. 
charge  their  several  trusts  with  accuracy  and  fidelity ;  and  there-  portation  he- 
ore  whatever  acts  they  do  in  discharge  of  their  public  duty  may  ^^^ 
>e  given  in  evidence,  and  shall  be  taken  to  be  true^  under  such  a 
legree  of  caution  as  the  nature  and  circumstances  of  each  case 
:i3y  appear  to  require,  except  the  Jidsity  of  them  can  be  made  to 
ippear ;  for  eyery  presumption  may  be  repelled  by  contrary  evi- 
[^nce  ;  but  unless  the  truth  of  the  entries  in  question  be  impeached 
t^ey  are  admissible  evidence.   22.  v.  Aickle,  O.  B.  Sept.  Sess.  1785, 

J^each^  S9a  1  Ruu.  403. 

3d.  That  if  a  convict,  on  his  trial  for  returning  from  trans-  Identity  on  re- 
ortation  before  his  time  was  expired,  confess  the  fact,  and  ac-  ^"^  ^^^^ . 
rft  owl  edge  that  he  is  the  many  the  court  will  record  such  con-  beforeteraTex- 
^ssiotif  but  that  otherwise  the  record  of  the  conviction  must  be  pu^d. 
t  oduced,  and  evidence  given  of  his  identity.  O.  B.  1785»  1  Haxv, 
t,  Ii  edit.  p.  406.   A  certificate  of  conviction  is  now  sufficient.    See 

C  4.  c.  84.  i  24.  ante,  p.  909. 

3  N  3 
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4th.  That  if  a  convict  be  sentenced  to  transportarion  for  te^eo 
years,  and  receive  a  sign  manual  promising  him  a  pardon  upon 
condition  of  his  giving  security  to  leave  the  kingdom  within  fojr- 
teen  days  from  the  date  thereof,  and  not  to  return  again  for  the 
space  of  seven  years,  and  on  his  giving  such  security  is  discharged 
from  prison,  but  neglect  to  transport  himself  within  thefourtefo 
days,  he  cannot  be  indicted  for  being  unlawfully  found  at  lar:c 
before  the  terra  for  vrhich  he  received  sentence  of  trsnspor'j- 
tion  had  expired;  for  the  sign-manual  and  the  recognizrct: 
entered  into  in  consequence  of  it  are  good  evidence  that  be  ris 
laxttfully  at  large,  although  he  had  not  substantially  perforce 
the  condition  on  which  the  promise  of  pardon  was  granted,  h 
this  case  the  prisoner  was  referred  to  his  original  sentence  i 
transportation.  Maximilian  MiUer's  case,  O.  B,  Jan.  Sefs.  \T,l 
1  Leach,  74.  See  Hawk.  c.  58.  §  5.  n.  (4) ;  and  see  AicMn  d. 
S.  P.  1  Russ.  404.,  and  n.  (d)  ib. 

5th.  That  a  prisoner  convicted  of  a  capital  crime,  wboie  <e!!- 
tence  is  respited  during  the  king's  pleasure,  and  who,  on  bar:^ 
received  a  pardon  on  condition  of  transportation  for  life,  is  a-'ter- 
wards  found  at  large  in  G.  B.  without  lawful  cause,  Ml  tr 
his  being  indicted  for  returning  from  transportation  and  acquire! 
be  referred  back  to  his  original  sentence.  R.  ▼.  Poind  3/^:'- 
0.  /?.  Dec.  Sess.  1780,  1  Leach,  223.   See  S.  C.  1  Russ.ifn.\:  - 

It  is  also  decided  that  sentence  of  transportation  maj  be  i 
second  time  passed  upon  a  prisoner,  although  the  time  for  t^  J 
he  before  received  sentence  of  transportation  be  uneipired,  £>^ 
Bath  and  others,  0.  B.  Feb.  Sess.  1787,  1  Leach,  441. 

Where  the  prisoner  was  indicted  for  beinff  at  large  a/tr 
sentence  of  transportation  for  seven  years,  under  SSG^^cT- 
(now  expired),  which  provided  that  a  certi6cate  in  writing.  $!:b^- 
by  the  officer  of  the  court,  containing  the  effect  and  sabsu::: 
only  (omitting  the  formal  part)  of  the  indictment  and  cooTict" 
and  order  for  transportation,  shall  be  sufficient  evidence  of  j-' 
conviction  and  sentence  (which  terms  are  similar  to  those  usee » 
the  same  purpose  in  5  G.  4.  c.  84.  §  24.) ;  and  the  indictoxat  s^- 
that  the  prisoner  had  been  convicted  of  felony  without  statioft^ 
nature  of  the  felony,  and  the  certificate  given  as  evidence  of  tk 
conviction  stated  only  that  the  prisoner  had  been  'confided .' 
felony,  it  was  held  on  case  reserved  that  the  indictroeot  aodcr 
tificate  were  insufficient,  for  that  they  ought  to  have  stated  tbe» 
ture  of  the  felony ;  and  the  prisoner  was  remitted  to  his  fo^' 
sentence.  M.  T.  1821,  R.  v.  Watson^  C.  C-  R.  468.  Seei 
Sutcliffe,  Ace.  ib.  469.  n. 

The  prisoner  was  tried  and  convicted  for  being  at  large  a^* 
order  for  his  transportation ;  the  indictment  stated  bishavio^^ 
capitally  convicted,  and  that  he  was  pardoned  on  coaSsoBt 
being  transported  for  life  to  some  parts  beyond  the  aeu.  1«  T 
peared,  however,  in  evidence,  that  the  condition  of  the  pr^* 
was  that  he  should  be  transported  to  New  South  Wakt.  or  ^'^' 
of  the  islands  adjacent.  On  case  reserved,  this  was  held  to  ^Kt 
fatal  variance,  and  that  the  conviction  was  wrong.  R.  f-  f^ 
trick,  C.  C.R.512. 

Where  a  prisoner  had  been  pardoned  on  condition  of  trasspc^ 
ing  himself  beyond  the  seas  within  fourteen  days  from  the  daj  ^ 
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his  discharge,  but  not  having  complied,  was  indicted  for  being  i»mself,  ill 
found  at  large  without  lawful  cause,  it  was  held  {inter  aL)  that  if  ^^^^»  ^* 
the  prisoner  bad  at  the  time  of  his  discharge  a  real  intention  to  quit 
the  kingdom  within  the  time,  but  was  prevented  by  poverty  and  ill- 
health,  that  these  impediments  amounted  to  a  lawful  excuse. 
Aickles  case,  1  Leach,  396.;  cit.  1  Russ»  405. 

Rex  V.  Kenraorthy,  1  B.  4r  C*  71 1.     Where  a  prisoner  was  con-   Order  for  trmns. 
dieted  of  perjury  at  the  assizes  at  Chester,  and  the  sentence  of  portation  not 
transportation  was  entered  on  record  ais  follows  :  —  "It  is  there-  **®*"S hi?^^' 
fore  ordered  that  he  the  said  L.  K.  be  transported  to  the  coast  of  ^"^^^ 
New  South  Wales  for  and  during  the  term  of  seven  years:"  Held, 
>n  error  brought,  that  this  was  no  judgment,  but  merely  an  order; 
ind  a  procedendo  was  awarded^  commanding  the  court  below  to 
)roceed  to  give  judgment. 

Rex  V.  EUiSi  S  D.  8f  IL  173.    A  judgment  of  transportation  for  Judgment  of 
burteen  years,  if  bad  for  excess^is  bad  in  toio,  and  cannot  operate  transportotion 
\s  a  good  judgment  of  transportation  for  seven  years.  ^  f°'  "ccaa, 

Where  a  court  of  quarter  sessions  have  passed  an  erroneous  ^^^  wilrbe 
udgment  of  transportation,  the  court  of  K.  B.  will  not  send  it  revened. 
»ack  to  be  amended,  but  will  reverse  it  on  writ  of  error.  Ibid. 

By  Stat.  30  G.  3.  c.  47.,  intituled  An  act  for  enabling  H.  M.  to  SO  G.  s.  c.  47. 
mlhorise  his  governor  or  lieutenant-governor  of  such  places  beyond  H.  M.  may 
ke  seas  to  "which  Jelons  or  other  offenders  may  be  transported,  to  *erno"OT^**" 
'emit  the  sentence  of  such  offenders,  it  is  enacted,  $  1.  Tnat  H.  M.  Heutenant-go- 
|y  commission  under  the  great  seal  may  authorise  the  governor  or  vernorof  New 
ieutenant-governor  of  any  places  to  which  any  offenders  may  be   South  Wales, 
ransportedy  by  an  instrument  in  writing  under  the  seal  of  the  ^^  ^  '^™'' 
[overnment  in  which  such  places  are  situated,  to  remit,  either  ab-  ■*°**'**^*"* 
olutely  or  conditionally,  the  whole  or  part  of  the  term  for  which 
ny  such  offenders  shall  be  transported ;  and  such  instrument  shall 
ave  the  like  force  as  if  H.  M.had  signified  his  intention  of  mercy 
inder  his  sign  manual. 

And  by  §  2.,  such  governor,  &c.  shall  transmit  to  one  of  the  se-  pupHcates  of 
retaries  of  state  a  duplicate  under  the  government  seal  of  each  '"■^™ents 
uch  instrument  of  remission ;  and  the  names  of  such  offenders  t^e8,'6hidi'l}» 
ontained  in  such  duplicate  shall  be  inserted  in  the  next  general  transmitted  to 
ardon  that  shall  pass  the  great  seal  after  the  receipt  of  such  du-  secretary  of 
licates.    But  see  2  &  3  W.  4.  c.  62.,  supr^,  p.  914.  »t*te,  &c 

Where  an  offender  returns  by  permission  of  the  governor  of  Permission 
^^evo  South  Wales,  according  to  the  provisions  of  stat.  30  G.  3.  ^™™  goTem- 
.  47.,  he  is  only  to  have  the  same  advantage  as  if  H.  M.  had  n^j*^  "j^^J^n^ 
gnitied  his  intention  of  mercy  under  his  sign  manual,  and  is  to  ^  a  rardon!" 
ave  his  name  inserted  in  the  next  general  pardon  under  the  great 
^al ;  a  return,  therefore,  under  such  circumstances,  is  not  suffi- 
ient  to  restore  him  to  all  his  rights  and  capacities,  until  such  par- 
on  is  signified  under  the  great  seal.     Bullock  v.  Dodds,  2B,if  A* 
58. 

See,  however,  7  4'  B  G.  4.  c.  28.  §  13.,  tit.  SpatHon,  ante,  p.  655^ 
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Travcrst, 
whence. 


Its  practical 
meaning. 


T^RAVERSE  took  its  name  from  the  French  de  travene,  whicb 
is  no  other  than  de  transversa^  in  Latin,  signifying  omtiu^ 
side;  because  as  the  indictment  on  the  one  side  chsigethtke 
party,  so  he  on  the  other  side  cometh  in  to  discharge  hioself^ 
Lamb*  540* 

The  word  traverse  is  only  applied  to  an  issue  taken  upon  ta 
indictment  for  a  misdemeanor ;  and  it  should  rather  seem  ippl> 
cable  to  the  fact  of  putting  off  the  trial  till  a  following  sessioosor 
assizes,  than  to  the  joining  of  issue ;  and  therefore  perksps  tk 
derivation  is  from  the  meaning  of  the  word  transverto,  vhich  a 
barbarous  Latin  is  to  go  over,  f.  e»  to  go  from  one  sessions,  &e.t0 
another ;  and  thus  it  is  that  the  officer  of  the  court  asks  thepirtj 
whether  he  be  ready  to  try  then,  or  will  traverse  over  to  the 
next  sessions,  &c. ;  but  the  issue  is  joined  immediately,  by  pletdiai 
not  guilty. 
TraverM^  what       To  traverse  an  indictment,  then,  is  to  take  issue  upon  the  chief 

matter  thereof;  which  is  the  same  as  if  one  shall  say,  to  sMkcei- 
tradiction,  or  to  deny  the  point  of  the  indictment. 

As  in  a  presentment  against  a  person  for  a  highway  overflovei 
with  water,  for  default  of  scouring  a  ditch  which  he  and  they  ^use 
estate  he  hath  in  certain  lands  there  have  used  to  scoor  9^ 
cleanse,  such  person  may  traverse  either  the  matter,  to  wit,  tU 
there  is  no  highway  there,  or  that  the  ditch  is  sufficiently  tcoon^; 
or  otherwise  he  may  traverse  the  cause,  to  wit,  that  be  hith  ^ 
that  land,  or  that  he  and  they  whose  estate  he  hath,  have  not  \ad 
to  scour  the  ditch.    Lamb,  541. 

And  forasmuch  as,  in  the  record  of  one  traverse,  there  is  it  (£'*<= 
discovered  the  style  of  the  sessions,  the  indictment,  theproceait 
answer,  the  traverse  itself,  the  verdict  and  judgment  thereopiBi 
the  process  of  execution,  the  yielding  of  the  parties,  and  thetftS' 
ment  of  their  fines,  so  that  it  alone  may  serve  instead  of  sll,  it  ^ 
judged  requisite  to  insert  the  same  as  follows : 


Form  of 
travcTM. 


(Style  of  tba 

■) 


(The  indict- 
menL) 


Somerset.    JfJERETOFORE,  to  toii,  at  the  sessions  ofJ^J^ 

at  Bridgewater  in  the  county  aforesaid^  «*  ^ 
Tuesday  next  before  the /east  of  St.  Matthew  the  apoUk,  0*^ 
■  year  of  the  reign  of  by  the  grace  ofM^r 

united  kingdom  of  Great  Britain  and  Ireland  king^  defader^^ 
faiths  before  J.  P.  and  K.  P.  esquires^  and  other  their  vsu^; 
justices  of  our  said  lord  the  king^  assigned  to  keep  the  peace  o^^ 
county  aforesaid^  as  also  to  hear  and  determine  divers Jeloau^^^' 
passes,  and  other  misdemeanors  in  the  same  county  commitUs*  ij 
the  oath  of  twelve  jurors  it  is  presented  that  John  I^* " 

R.  M.  of and  T.  L.  qf '.miikdnr- 

others  unknoxvih  evil  doers  and  disturbers  of  the  peace  ^  9*r  ^ 
lord  the  kingt  in  a  xoarlike  manner  arrayed^  joined,  and  auLf^" 

on  the day  ^  ,  in  the  night  of  the  samed^*  "■ 

the  year  aforesaid,  xvUhJbrce  and  arms,  to  witf  with  swords  ^t^ 
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lubt,  guns  J  and  other  arms^  as  toetl  djtnsive  as  defensive  t  at 


he  dose  of  one  W.  Willet,  (called  B.)  unlaxofuUy^  rioiousht  rout" 
)usly  broke  and  entered^  and  eight  xoaggon  loads  of  hay ^  to  tne  value 
f  then  and  there  being  of  the  goods  and  chattels  of  the  said 

N,  W.  then  and  there  unjustly  ana  unlatofitlly  took  and  carried     . 
[toay,  against  the  peace  of  our  said  lord  the  kin^^  and  against  the 
hrm  of  the  statute  in  that  case  made  and  provided:  tohereupon  it  (^roeemio 
oas  commanded  to  the  sheriff  that  he  should  not  omitjbr  any  liberty  ■"•^''* 
oithin  his  bailiwick^  but  cause  them  to  come  to  anstoer.     And  q/ter'  i'^n.ynne.) 
cards,  to  toit,  on  the  Tuesday  aforesaid,  next  before  thejeast  of  St. 
^latthew  the  apostle,  in  the  year  aforesaid,  before  the  aforesaid  jus^ 
ices,  came  the  aforesaid  J,  L.,  R.  M.,  andT,  L.tn  thetr  proper per^ 
ons,  and  having  had  the  hearing  of  the  indictment  aforesaid,  seve^ 
ully  say  that  they  are  thereof  not  guilty,  and  of  this  they  put  them" 
elves  upon  the  country  ;  and  Adam  Martin^  Vihofor  our  lord  the 
ing  in  this  behalf  prosecutes,  in  like  manner  doth  the  same.  TherC" 
ore  let  there  come  thereupon  a  jury  before  the  justices  of  our  said  (Jury.) 
ord  the  king,  assigned  to  keep  the  peace  in  the  county  aforesaid,  and 
iso  to  hear  and  determine,  Sfc.  at  the  sessions  of  the  peace  at 
Veils,  SfC»  on  the  Tuesday  next  qfier  the  Epiphany  of  our  Lord^ 
hen  next  to  be  holden,  and  voho  are  not  of  kin  to  the  said  J.  L.» 
I.  M.,  and  T.  Lm,  nor  to  any  of  them,  to  recognise  upon  their  oathf 
whether  the  said  J.  L.,  R.  M.,  and  T.  L.  are  guilty  of  the  crime 
harged  in  the  said  indictment ;  because  as  well  the  said  Adam 
^fartin,  voho  prosecutes  Jor  the  said  lord  the  king  in  this  behalf,  as 
he  said  J.  L.^  R*  M.,  and  T.  L.  have  put  themselves  upon  the  said 
ury.     The  same  day  is  given  as  tvell  to  the  aforesaid  A.  M.  toho 
rosecutes,  Sfc.  as  to  the  aforesaid  J.  L.,  R.  M.,  and  T.  L.»  Sfc. 
Vo  tohich  sessions  of  the  peace  holden  at  W.  aforesaid,  in  the 
ounty  aforesaid,  on  the  aforesaid  day,  Sfc.  before  — ^—  and  their 
ssociates,  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace 
n  the  county  aforesaid,  and  also  to  hear  and  determine  divers  Jelo- 
\ies,  trespasses,  and  other  misdemeanors  in  the  same  county  com* 
litted,  came  as  well  the  aforesaid  A.  M.  toho  prosecutes,  Sfc.  as  the 
foresaid  J.  L«,  R.  M.,  and  T.  L.,  in  their  proper  persons.  And  the  (Verdict.) 
urors  aforesaid,  by  the  sheriff  of  the  county  aforesaid  Jbr  this  im^ 
annelled,  and  demanded,  to  wit,  A.  B.,  C.  D.,  e^c.  likewise  did  come, 
)ho  to  say  the  truth  concerning  the  premises  being  tried  and  sworn, 
ay  upon  their  oath  that  the  aforesaid  J.  L.»  R.  M.y  and  T.  L.  are 
uiity,  and  every  of  them  is  guilty  of  trespass,  contempt,  and  riot 
foresaid,  in  the  indictment  aforesaid  above  specified,  in  manner  and 
brm  as  against  them  is  above  supposed.     Therefore  it  is  considered  (Judgment) 
y  the  court  that  the  aforesaid  J.  L.,  R.  M.,  and  T.  L.  be  taken 
0  satisfy  our  lord  the  king  of  their  fines,  by  occasion  of  the  tres" 
ass,  contempt,  and  riot  aforesaid.     Which  J.  L.,  R.  M.,  and  T.  L.,   (ProceM  of  ex- 
hen  and  there  present  in  court  prayed  that  they  to  a  fine  with  our  ecution.) 
aid  lord  the  king,  by  the  occasion  aforesaid,  may  be  admitted  ;  and 
herefore  they  put  themselves  severally  upon  the  mercy  of  our  lord 
he  king.     And  the  fine  of  the  same  J.  L.  by  the  justices  aforesaid  is  (Fioeafaened.) 
ssessed  at  Si.  Ss.  Bd.,  and  the  fine  of  the  same  R.  M.  is  assessed  at 
!05.,  and  the  fine  of  the  same  T.  L.  is  assessed  at  51-,  of  good  and 
2wful  money  of  Great  Britain,  to  the  use  and  behoof  of  our  said 
ord  the  king.     Lamb.  543. 
Bv  Stat.  60  G.  3.  c.  4'.  "  to  prevent  delay  in  the  administration  60  G.  3.  c.4." 
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Persons  prose- 
cuted in  K.  B. 
for  misde- 
meanors, ap* 
pearing  in 
court,  not 
permitted  to 
imparle* 


Judgment  may 
be  entered  for 
want  of  plea. 


Court  may 
idlow  further 
time  to  plead. 


Persons  in  cus- 
tody for  misde- 
meanors, or 
held  to  bail, 
twenty  days 
before  the  ses- 
,sion,  shall 
plead  to  indict- 
ment and  be 
tried,  unless  a 
writ  of  aertio- 
•nuri  be  deli- 
vered. 


Certiorari  may 
be  issued  before 


of  justice  in  cases  qf  misdemeanor"  after  reciting  that,  ^  whereas 
great  delays  have  occurred  in  the  administration  of  justice,  ia 
cases  of  persons  prosecuted  for  misdemeanors  by  indictmeot  or 
information  in  H.  M.'s  courts  of  K.  B.  at  Wesimiiuier  acd 
Dublin,  and  by  indictment  at  the  sessions  of  the  peace,  sessiocs 
of  oyer  and  terminer,  great  sessions,  and  sessions  of  gaol  dellTery, 
in  tliat  part  of  G.  B»  called  England,  and  in  Ireland  respecUTelT, 
by  reason  that  the  defendants  in  some  of  the  said  cases  hsre, 
according  to  the  present  practice  of  such  respective  courU,ta 
opportunity  of  postponing  their  trials  to  a  distant  period,  by  measi 
of  imparlances  in  the  said  several  courts  of  K.  B.,  and  bj  tists 
benig  given  to  try  in  such  respective  courts  of  session  f  for 
remedy  thereof,  it  is  enacted,  **  that  where  any  person  shall  be 
prosecuted  in  H.  M/s  court  of  K.  B.  at  fVestminstert  or  h 
H.  M.'s  court  of  K.  B.  in  Dublin  respectively,  for  any  nus- 
demeanor,  either  by  information  or  by  indictment  there  foood,  or 
removed  into  the  same  respective  courts,  and  shall  appear  la  tens 
time  in  either  of  the  said  courts  respectively  in  person,  to  sDsver 
to  such  indictment  or  information,  such  defendant,  upon  bei:^ 
charged  therewith,  shall  not  be  permitted  to  imparletoafollovi^ 
term,  but  shall  be  required  to  plead  or  demur  thereto  within  n<? 
days  from  the  time  of  his  or  her  appearance;  and  in  default  of  oj 
or  her  pleading  or  demurring  within  four  days  as  aforesaid,  jc^- 
ment  may  be  entered  against  the  defendant  for  wantofaplei;!^ 
in  case  such  defendant  shall  appear  to  such  indictment  or » 
formation  by  his  or  her  clerk  or  attorney  in  court,  it  shall  not  be 
lawful  for  such  defendant  to  imparle  to  a  following  term^ku 
rule  requiring  such  defendant  to  plead  may  forthwith  be  girer, 
and  a  plea  or  demurrer  to  such  mdictment  or  informatioQ  eE- 
forced,  or  judgment  by  default  entered  thereupon,  in  the  sasK 
manner  as  might  have  been  done,  before  the  passing  of  this  ic» 
in  cases  where  the  defendant  had  appeared  to  such  indictmei^  ^ 
information  by  his  or  her  clerk  in  court  or  attorney  in  a  prercc 
term." 

§  2.  provides  and  enacts,  that  it  sliall  be  lawful  for  tbeui^^ 
spective  courts,  or  for  any  judge  of  the  same  respectifdyi  ^ 
sufficient  cause  shewn  for  that  purpose^  to  allow  further  tM 
for  such  defendant  to  plead  or  demur  to  such  indictmeot  <!f 
information. 

§  S.  enacts,  that  <'  where  any  person  shall  be  prosecated  i^ 
any  misdemeanor  by  indictment  at  any  session  of  the  pei^ 
session  of  oyer  and  terminer,  great  session,  or  session  of  g*^ 
delivery  within  that  part  of  G.  B.  called  England,  or  in  Ir^ 
having  been  committed  to  custody,  or  held  to  bail  to  appear -^ 
answer  for  such  offence  twenty  days  at  the  least  before  tfacsessai 
at  which  such  indictment  shall  be  found,  he  or  she  shall  ple^^" 
such  indictment,  and  trial  shall  proceed  thereupon  at  such  9» 
session  of  the  peace,  session  of  oyer  and  terminer,  great  ses^ 
or  session  of  gaol  delivery  respectively,  unless  a  writ  oTorrfis^ 
for  removing  such  indictment  mto  H.  M.'s  courts  of  K.B*st^^' 
minster  or  in  Dublin  respectively,  shall  be  delivered  at  such  iti- 
sion  before  the  jury  shall  be  sworn  for  such  trial." 

§  4.  enacts,  that  such  writ  of  certiorari  may  be  applied  for  is^' 
issued  before  such  indictment  has  been  found,  in  the  like  cssf^  ^ 
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the  same  manner,  and  upon  the  same  terms  and  conditions,  as  if  GO  0.  8.  c  4. 

snch  writ  of  certiorari  had  been  applied  for  after  such  indictment  . 

had  been  found.  ^^^^  '^^^^ 

§  5.  enacts,  that  **  where  any  person  shall  be  prosecuted    for  g^  where  in- 

any  misdemeanor  by  indictment  at  any  session  of  the  peace,  ses-  dictment  has 

Bion  of  oyer  and  terminer,  great  session,  or  session  of  gaol  delivery,  been  found  at  a 

within  that  part  of  G.  B.  called  Enelaudt  or  in  Ireland^  not  having  prior  sessions, 

been  committed  to  custody,  or  held  to  bail  to  appear  to  answer  ^"^  P*^y  ^"' 

for  such  offence  twenty  days  before  the  session  at  which  such  ^^^10™"*^* 

indictment  shall  be  found,  but  who  shall  have  been  committed  to  nceived  notice 

custody,  or  held  to  bail  to  appear  to  answer  for  such  offence  at  twenty  days 

some  subsequent  session,  or  shall  have  received  notice  of  such  before  subse- 

indictment  having  been  found  twenty  days  before  such  subsequent  ^^^^^  teasions. 
session,  he  or  she  shall  plead  to  such  indictment  at  such  subse- 
quent session,  and  trial  shall  proceed  thereupon  at  such  same 
session  of  the  peace,  session  of  oyer  and  terminer,  great  session, 
or  session  of  gaol  delivery  respectively,  unless  a  writ  of  certiorari 
for  removing  such  indictment  into  H.  M.'s  courts  of  K.  B.  at 
Westminster  or  in  Dublin  respectively,  shall  be  delivered  at  such 
last-mentioned  session  before  the  jury  shall  be  sworn  for  such 
trial,  any  law  or  usage  to  the  contrary  notwithstanding." 

§  6.  provides  and  enacts,  that  nothing  in  this  act  contained  Not  to  prevent 
shall  extend  to  prevent  any  indictment,  k>und  by  a  grand  jury  of  indictmenu 
any  city  or  town  corporate,  from  being  removed,  at  the  prayer  of  ^^^^^  I'y  ■  ^ 
any  defendant,  for  trial  by  a  jury  of  the  county  next  adjoining  to  Sny'ciii^OTtown 
the  county  of  such  city  or  town  corporate,  pursuant  to  the  pro-  from  being  re- 
visions of  Stat.  S8  G.  S.  c.  52.,  and  upon  such  removal,  the  de-  moredtoanad- 
fendant  shall  plead,  and  the  trial  shall  be  had  according  to  the  joining  county 
provisions  of  this  act,  in  like  manner  as  if  such  indictment  had  ^^  ^^ 
been  originally  found  by  a  grand  jury  of  such  next  adjoining       ^'d-c-ss. 
county. 

§  ?•  provides  and  enacts,  that  it  shall  be  lawful  for  the  court.  Court  may,  on 

at  any  session  of  the  peace,  session  of  oyer  and  terminer,  great  wjfficient  cause 

session,  or  session  of  gaol  delivery  respectively,  upon  suflBcient  ^J^  tiro  f 

cause  shewn  for  that  purpose,  to  allow  further  time  for  pleading  pleading,  && 

to  any  such  indictment,  or  for  trial  of  the  same.  In  prosecutions 

§  8.  enacts,  that  in  all  cases  of  prosecutions  for  misdemeanors,  by  the  attorney 

instituted  by  H.  M.'s  attorney  or  solicitor  general,  in  any  of  the  or  solicitor  ge- 

courts  aforesaid,  the  court  shall,  if  required,  make  order  that  JT^'f^^  *-^ 

a  copy  of  the  information  or  indictment  shall  be  delivered,  after  ;„\'°it?!?°**'f° 

*•  .t  .  ^j  t_»ii-  ..or  indictment 

appearance,  to  the  party  prosecuted,  or  his  clerk  m  court  or  at-  to  be  deHvered 

torney,  upon  application  made  for  the  same,  free  from  all  ex-  to  the  party. 

pense  to  the  party  so  applying ;  provided  that  such  party,  or  his 

clerk  in  court  or  attorney,  shall  not  have  previously  received  a 

copy  thereof. 

§  9.  provides  and  enacts,  that  in  case  any  prosecution  for  a  In  case  such 

ntsdemeanor  instituted  by  H.  M.'s  attorney  or  solicitor  general  in  prosecution  is 

any  of  the  courts  aforesaid,  shall  not  be  brought  to  trial  within  not  brought  to 

twelve  calendar  months  next,  after  the  plea  of  not  guilty  shall  JJJ'L''*?}"  j^ 

l>ave  been  pleaded  therein,  it  shall  be  lawful  for  the  court  in  which  ,^onths,  court 

such  prosecution  shall  be  depending,  upon  application  to  be  made  may  make  an 

on  the  behalf  of  any  defendant  in  sucb  prosecution,  of  which  order  thereon. 

application  twenty  days'  previous  notice  shall  have  been  given 

to  H.  M.'s  attorney  or  solicitor  general,  to  make  an  order,  if  the 

said  court  shall  see  just  cause  so  to  do,  authorising  such  defendant 
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606.  S.  c.  4.      to  bring  on  the  trial  in  such  prosecndon ;  and  it  shall  thereopoa 

be  lawful  for  such  defendant  to  bring  on  such  trial  accordioglT, 

unless  a  nolle  prosequi  shall  have  been  entered  in  sachproM- 

cution. 

Not  to  extend         §  10.  enacts,  that  nothing  in  this  act  contained  shall  extend  to 

toque  wamnto  ^Qy  prosecution  by  information  in  nature  of  a  quo  toarraiito,  or  for 

or  highwi^r«f^  the  non-repair  of  any  bridee  or  highway. 

tionf^  P"'*^  Jq  h  ^i^gQ  where  the  defendant  had  been  committed  more  tkia 

Party  commit-  twenty  days  before  the  assizes,  lor  a  felony,  but  at  the  assisei  it 
ted  for  felony  was  thought  advisable  to  indict  him  jointly  with  others  for  amis- 
but  indicted  for  demeanor,  it  was  held  not  to  be  within  the  atat^  and  that  tbe 
miidemeanor.      prjgoner  was  entitled  to  traverse.    Per  Park  J^  R.  v.  JSdw.  G. 

Wakefield,  Lane.  Spr.  Ass^  Talf.  Dick.  seas.  SM. ;  cit.  5  Ckau 

Bum,  958. 

Bill  for  felony        So,  where  the  prisoner  had  been  held  to  bail  more  than  tweorr 

thrown  out,  and  j^yg  fo^  rape,  but  the  jury  at  the  assizes  threw  out  the  bill  for 

mlLle^oilr.    ^^^  ^*P^^*^  offence,  and  found  a  bill  for  an  assault,  with  istcftf. 

&c^  Vaughan  B.  allowed  the  defendant  to  traverse,  oa  the 
ground  that  he  had  not  been  on  bail  for  twenty  dajrs,  oathe 
charge  of  misdemeanor  upon  which  he  was  to  be  tried.  HenfA 
Summer  Assizes,  1827,  R»  v.  James,  S  C,  Sf"  JR.  222. 


[3£d.  1.  c  15.-^25  Ed.  3.  st.  5.  c.2.^1  Mar.  sess.  1.  c l.^SlCl 

C.2.— .7  W.S.  c.S. — 7  Ann.  c.21 20  G.2.  c-Sa— 6G.1 

c.  53 — 80  G.  3,  c.  48.  — 36G.3.  c.  7.  —  37  G.  3.  c7a- 
39dr40G.  3.  c 93.  —  54 G. 3.  c.  146 57  G- 3.  cS.  c7. 

Meaning  of  the  HTREASON,  according  to  Lord  Coke,  is  derived  from  irakir.ta 
word  treason.  betray ;  and  trahison,  by  contraction,  treason,  is  the  betas- 

ing  itself.    3  Inst.  4. 

Treason,  generally  speaking,  is  intended,  not  of  petit  trcssos 

but  of  high  treason  only.     1  Hale,  316. 

Power  of  jus-         Notwithstanding  that  treason  and  misprision  of  treason  are  stf 

ticet  of  the         within  the  letter  of  the  commission  of  the  peace,  jet,  iaaBoock  * 

peace  therein,      ^i^^^  ^^  against  the  peace  of  the  king  and  of  the  realm,  aoj  jo- 

tice  of  the  peace  may,  either  upon  his  own  knowledge,  or  tk 
complaint  otothers,  cause  an^  person  to  be  apprehended  for tfj 
such  offence.  And  such  justice  may  take  the  examinatioo  of  d^ 
person  so  apprehended,  and  the  information  of  all  those  vfaoca 
give  any  material  evidence  against  him,  and  put  the  sane  ^ 
writing,  and  also  bind  over  such  who  are  able  to  give  any  k^ 
evidence  to  the  K.  B.  or  gaol  delivery,  and  certify  hi*  p^ 
ceedings  to  such  court.  2  Hato.  c.S.  §  34.  Uisle^s  Smm.  16&. 
1  Hale.  372. 
]l^]^  And  having  committed  the  offender  (for  he  is  bj  no  mean  ba* 

9  Ed.  1.  c.  15.    ^ble  by  justices  of  the  peace,  3  Ed.  I.  c.  15.  2  Haw.  e.  15.  \^  - 

it  may  be  advisable  for  him  to  send  an  account  immediatelj  ^ 
all  the  particul^u*s  to  a  secretary  of  state. 
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By  stBX.25EdiS.  St.  5.  c2.y  which  Ld«  Hah  calls  a  taered  TrcMonbystat. 
cty  and  Ld.  Coke  an  excellent  act,  and  the  king  who  made  S5£<^*3* 
^  a  blessed  kins,  and  the  parliament  a  blessed  parliament,  all 
reasons  which  had  been  uncertain  before  were  settled.  Which 
ct»  by  the  1  Mar.  sess.  1.  c.  1.  is  reinforced,  and  again  made  the 
nly  standard  of  treason ;  and  all  statutes,  between  the  said  sta- 
Lites  of  the  25  Ed.  S.  and  1  Mar.^  which  made  any  offences  high 
r  petit  treason,  or  misprision  of  treason,  are  abrogated ;  so  that 

0  offence  is  at  this  day  to  be  esteemed  high  treason,  unless  it  be 
ither  declared  to  be  such  by  the  said  statute  of  the  25  Ed.  3.,  or 
Bade  such  by  some  statute  since  the  1  Mar. 

And  therefore  I  shall  first  consider  such  offences  as  are  high 
reason  within  the  said  statute  of  the  25  Ed.  S.»  and  then  such  as 
re  made  treason  by  statutes  subsequent  to  the  said  statute  of  the 

Mar. 

The  words  of  the  statute  of  the  25  Ed.  S.  as  to  this  matter,  are 
s  follow :  — 

** Whereas  divers  opinions  have  been  before  this  time  in  what  case  s5  £d.  s.  tu$. 
reason    shall  be  said,  and  in  what  not  [that  is»  what  shall  or  c.  s. 
[lall  not  be  said  to  be  treason]  ;  the  king,  at  the  request  of  the 
>rd8  and  commons,  hath  made  a  declaration  in  the  manner  as  here- 
fter  foUoweth  ;  that  is  to  say,  when  a  man  doth  compass  or  ima?  Compaistng  tbt 
ine  the  death  of  our  lord  the  king,  or  of  our  lady  his  queen,  or  of  death  of  the 
leir  eldest  son  and  heir ;  or  if  a  man  do  violate  the  kins's  com-  y||^^^'  ^ 
anion  (that  is,  his  wife,  3  Inst.  9«),  or  the  king's  eldest  daughter  king's  wtfe,  ftc. 
nmarried,  or  the  wife  of  the  king's  eldest  son  and  heir ;  or  if  a 
lan  do  levy  war  against  our  lord  the  king  in  his  realm,  or  be  ad-  LerTinff  war  or 
erent  to  the  king's  enemies  in  his  realm,  giving  to  them  aid  and  adhering  to  ' 
omfort  in  the  resum,  or  elsewhere ;  and  thereof  be  probably  (prove*  king's  enemies. 
Mementj  proveably)  attainted  of  open  deed,  by  the  people  of 
leir  condition.    And  if  a  man  counterfeit  the  king's  ^reat  or  Counterfeiting 
ri  vy  seal,  or  his  money ;  and  if  a  man  bring  false  money  mto  the  king's  seal  or 
^a)^],  counterfeit  to  the  money  of  England^  knowing  tne  money  money. 

1  be  fiedse ;  and  if  a  man  slay  the  chancellor,  treasurer,  or  the  .^'^^^^^^M.''^'* 
ing's  justices  of  the  one  bench  or  the  other,  justices  in  eyre,  or  ]^  ^Sr  placw. 
istices  of  assize,  and  all  other  justices  assigned  to  hear  and  deter- 

ine,  being  in  their  places,  doing  their  offices.  And  it  is  to  be  un- 
srstood,  that  in  the  cases  above  rehearsed,  that  ought  to  be  judged 
eason  which  extends  to  our  lord  the  king,  and  his  royal  ma- 
sty. 

And  by  the  statute  of  the  1  Mar.  sess.  1.  c.  1.,  which  Lord  Hale  \  Mar.  sess.  i.* 
ifa/e,  308.)  calls  another  excellent  law,  no  act,  deed,  or  of-  c.  i. 
nee  being  by  act  of  parliament  made  treason,  by  words,  writing, 
phering,  deeds,  or  otherwise  whatsoever,  shall  be  adjudged  to 

>  treason,  but  onl  v  such  as  be  declared  by  the  said  statute  of  the 

>  Ed.  3.  And  this  (he  says]  at  one  blow  laid  flat  all  the  numer- 
as  treasons  at  any  time  enacted  since  the  25  Ed.  3. 

Lid.  Coke  (3  Inst.  14.  140.)  seems  to  be  of  opinion,  upon  the  Words  alone 
id  act  of  the  25  Ed.  3.,  that  bare  vsords  are  not  a  sufficient  overt  ««  not  anoTert 
:/,  or  open  deedf  whereby  to  convict  a  person  of  treason ;  but  *^ 
lat  they  are  misprision  of  treason  only.  So  also  Ld.  Hale  (1  HaUf 
[I.  118.,  and  elsewhere  throughout)  seemeth  to  think  that  words, 
iless  put  into  writing,  are  not  regularly  an  overt  act.    But  Mr. 
faxvkins  (1  Hato.  c.l7«  §39.)  argues  the  contrary,  and  amongst 
:her  reasons  for  his  opinion,  he  observes,  that  to  charge  a  man  with 


926  Creasoit  [Criminal 

speaking  treason  is  unquestionably  actioDable,  which  could  not  be, 
if  no  words  could  amount  to  treason :  also,  that  as  b  case  of  feloor 
he  who  by  command  or  persuasion  induceth  another  to  commit 
felony  is  an  accessary  in  felony,  so  he  who  does  the  same  id  tre^ 
son  is  a  principal  traitor  (there  being  no  accessaries  in  treKon, 
but  all  being  principals) ;  and  yet  such  person  doth  not  act  but  bj 
words.  Nevertheless,  at  this  day,  it  seems  clearly  to  be  igred 
that  by  the  common  law  and  the  statute  of  Ed.  3.,  words  ipok» 
amount  only  to  a  high  misdemeanor,  and  no  treasoo.  4£k. 
Com.  80. 
Bare  words  not  With  reference  to  the  foregoing  observations,  it  is  to  be  under- 
treason.  Stood  that  bare  words  not  relative  to  any  act  or  design,  hoveTcr 

wicked  or  reprehensible  they  may  be,  are  not  in  theinselves  oven 
acts  of  high  treason,  but  only  a  misprision  punishable  at  coodo& 
law  by  fine  and  imprisonment,  or  other  corporal  punishaeit, 
being  frequently  spoken  in  heat,  without  any  intention  to  act  sc- 
cordingly.  1  East^  P.  C.  118. 
AUter  if  advice  ^"^  words  of  advice  or  encouragement  to  destroy  thekiof 
consuitatioDy&c!  ^^^9  above  all,  consultations  for  that  purpose,  fall  under  i  m) 

different  consideration :  they  expressly  relate  to  such  an  ict  or 

design  in  contemplation,  and  come  directly  and  properly  me 

the  notion  of  means  made  use  of  for  that  end.    But  the  coc>ii> 

ation  or  incitement  is  the  overt  act,  and  the  words  are  propciy 

evidence  of  it.     1  East^  P.  C.  1 18. 

Writinira  when       ^"  regard  to  writings,  if  they  are  plainly  applicable  to  stee 

thsy  amount  to    treasonable  design  in  contemplation,  they  are  clear  and  satis&cKn 

overt  acu  of       evidence  of  sudi  design,  although  not  published.    Bot  viibagi 

treason.  which  have  no  connection  with  any  actual  purpose  of  a  trcassiBfe 

nature,  while  they  remain  unpublished,  will  not  amount  to  aao^ 

act  of  treason :  but  the  fact  of  publishing  them  is  an  overt  uHt^ 

may  be  evidence  of  the  treasonable  purpose  which  they  iop*^* 

but  it  ought  to  appear  to  the  satisfaction  of  the  jurj  that  tlx* 

were  published  with  the  intention  of  inciting  to  the  cowmiMW* 

treason.     1  EaH^  P.  C.119. 

Other  offences        Several  offences  have  by  different  statutes  been  made  creao 

formerly  made    since  the  1  Mar. ;  many  of  which  are  now  no  longer  in  force. 

*«^"-  Those  regarding  the  Pt*etender,  viz.  13  W.  3.  c.  S.,  6  Ja».t% 

and  17  G.  2.  c.  39«9  are  no  longer  of  any  interest* 
Coin.  Offences  in  relation  to  the  coin  are  no  longer  punished  is  ^^ 

son,  but  are  treated  as  a  different  description  of  crime,  nmkrtk 
enactments  of  particular  statutes.    See  ante^  tit.  ^sia. 
Roman  The  Statutes  which  created  treasons  in  regard  to  Roi^  ^ 

Catholics.  tholics  and  the  papal  jurisdiction  are  now  become  obsolete  ^ 

Roman  catholic  religion  and  its  professors  being  now  placoi** 
very  different  footing  by  31  G.  3.  c.  32.,  and  10  G.  4.  c  7.  ^^-^ 

No  accessaries       In  high  treason,  as  hath  been  said  before,  there  are  oeK<^ 
m 'high treason,  saries,  but  all  are  principals;  and  thereforCf  whatsoever  itf ' 

consent  will  make  a  man  accessary  to  a  felony  before  tk  ^ 

done,  the  same  vrill  make  him  a  principal  in  case  of  high  Wf^ 

3  InMt.  9.  21. 

7  W.  s.  c.  s.  By  Stat.  7  W.  3.  c.  3.,  no  person  shall  be  prosecuted  ^»  N; 

Prosecution  to    treason  but  within  three  years  after  the  offence  committed  ;est^ 

be^io^three         |„  ||,^  ^3^^  of  designing  to  assassinate  the  king's  persoo. 

And  by  stat.  31  C.2.  c.2.,  persons  committed  for  W^  ^^^^ 
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all  be  indicted  the  next  tenn,  or  next  assise ;  otherwise  they  ei  C. «.  e.  9. 
all  be  let  to  bail,  unless  it  appear  to  the  court,  upon  oath,  that  Trial  to  be  the 
e  witnesses  for  the  king  could  not  be  produced  in  that  time ;  "^'^  ^^  or 
id  in  such  case  they  shall  be  indicted  the  second  term  or  assize,  °^'^*^>'^ 
'  else  discharged. 

By  Stat.  7  W,  3.  c.  S.  §  l.>    persons  indicted  for  high  treason,  7&6W.S.C.9. 
hereby  corruption  of  blood  shall  be  made,  or  for  misprision  of  Copy  of  the  in- 
tch  treason  (except  for  counterfeiting  the  coin,  the  great  seal,  dictment. 

ivy  seal,  privy  signet  or  sign  manual),  shall  have  a  copy  of  the 
dictment  (but  not  the  names  of  the  witnesses)  delivered  to  them 
ve  days  before  the  trial. 

§  7.  And  they  shall  have  copies  of  the  panel  of  the  jurors  deli-  Copy  of  the 
>red  to  tliem  two  days  before  trial.  psneL 

And  shall  have  process  of  court  to  compel  their  witnesses  to  Process  for 
^pear.  witnesses. 

And  moreover,  by  stat.  7  Ann.  c.  21  •  §  1 1 .,  after  the  death  of  the  jj,^  ^f  ^ 
erson  pretending  to  be  king  of  En^nd  by  the  name  of  Jamei  witnesses, 
le  third,  when  a  person  is  indicted  for  high  treason,  or  mispri- 
on  of  treason,  both  a  copy  of  the  indictment,  and  lists  of  the 
irors,  and  also  of  the  witnesses,  shall  be  delivered  to  the  party 
idicted  ten  days  before  the  trial. 

But  by  Stat.  6  G.  3.  c.  53.  §  3.,  this  shall  not  extend  to  any  in-  s  6.3.  c.  59. 
ictment  of  high  treason  for  counterfeiting  the  coin,  the  great  .^/d«rastocoin 
3al,  privy  signet,  or  the  sign  manual.  &c. 

And  by  stat.  7  fV.  3.  c.  3.,  such  person  shall  have  two  such  Xwo  counsel 
ounsel  as  they  shall  desire  assigned  them  by  the  court,  who  shall  to  be  assigned, 
ave  access  to  them  at  reasonable  times. 

Likewise,  by  stat.  20  G,  2.  c.  30.,  persons  impeached  by  the  80  O.  8  c.  so. 
ouse  of  commons  of  high  treason,  whereby  corruption  of  blood  J°>peachments 
iiall  be  made,  or  for  misprision  thereof,  shall  be  admitted  to  b  h<!Sl!^*^" 
lake  their  full  defence  by  two  counsel,  who  shall  be  assigned  commons^ 
[>r  that  purpose,  in  like  manner  as  upon  indictments  and  other  FuUdefenc*. 
prosecution. 

By  stat.  7  W.  3.  c.  3.  §  1.,  they  shall  be  allowed  to  make  their  Witnesses. 
tefence  by  witnesses  on  oath. 

^  2.  And  they  shall  not  be  attainted  but  on  the  oath  of  two  wit-  Two  witnesses 
esses,  either  both  of  them  to  the  same  overt  act,  or  one  of  them  ^  ^*  ^^^"^ 
\y  one  and  the  other  of  them  to  another  overt  act  of  the  same  *^ 
reason :  unless  they  shall  confess  or  stand  mute,  or  refuse  to  plead, 
r  challenge  peremptorily  above  thirty-five  of  the  jury. 

Stat.  39  &  40  G.  3.  c.  93.,  reciting  <«  that  it  is  expedient  that  in  9^  &  ^  0. 3.  ' 
ases  of  high  treason  in  compassing  or  imagining  the  death  of  the  5'  ^'  ^'^j^^ 
ing,  and  of  misprision  of  such  treason,  where  the  overt  act  or  acts  i^^p^  00 1},^ 
if  such  treason  alleged  in  the  indictment  shall  be  the  assassination  king's  penon. 
T  killing  of  the  king,  or  any  direct  attempt  asainst  his  life,  or  any  See  1  East's 
[irect  attempt  against  his  person,  whereby  his  life  ma;^  be  endan-  P*  C*  107.  & 
;ered,  or  his  person  may  suffer  bodily  narm,  the  trial  for  such  '^' 
iffence  should  not  be  different  from  trials  for  murder  or  wilful  and 
nalicious  shooting ; "  enacts,  that  in  all  cases  of  high  treason  in 
;om  passing  or  imagining  the  death  of  the  king,  and  of  misprision  of 
uch  treason,  where  the  overt  act  or  acts  of  such  treason  which 
hall  be  alleged  in  the  indictment  shall  be  assassination  or  killing 
>f  the  king,  or  any  direct  attempt  against  his  life,  or  any  direct 
Lttempt  against  his  person,  whereby  his  life  may  be  endangered 
>r  his  person  may  suffer  bodily  harm,  the  person  or  persons 
:hargea  with  such  offence  shall  and  may  be  indicted,  arraigned, 


928 


Creadon. 


[Criminal 
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c.  93. 
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tried,  and  attainted  in  the  same  manner,  and  accordmg  to  the 
same  course  and  order  of  trial,  in  every  respect,  and  upon  the  like 
evidence,  as  if  such  person  or  persons  stood  charged  with  murder; 
and  none  of  the  provisions  contained  in  the  several  acts  of  the 
7  W»  3.  Bnd7  Ann.  respectively,  touching  trials  in  cases  of  treason 
and  misprision  of  treason  respectively,  shall  extend  to  any  mdict- 
ment  for  high  treason  in  compassing  and  imagining  the  dettb  nl 
the  king,  or  for  misprision  of  such  treason,  where  the  overt  tct  or 
acts  of  such  treason  alleged  in  the  indictment  shall  be  lucb  ii 
aforesaid ;  but  upon  conviction  on  such  indictment,  judgneo: 
shall  be  nevertheless  given,  and  execution  done,  as  in  odter  ct/a 
of  high  treason. 

By  Stat.  54f  G.S.  c.  146.  to  alter  the  puniihmentin  certaUcua 
of  high  treason^  after  reciting  that  whereas  in  certain  cases  of  iugh 
treason,  as  the  law  now  stands,  the  sentence  or  judgmeot  required 
by  law  to  be  pronounced  or  awarded  against  persons  conTictedflr 
adjudged  guilty  of  the  said  crime  in  such  cases  is,  that  tbtj 
should  be  drawn  on  a  hurdle  to  the  place  of  execution,  and  there 
be  hanged  by  the  neck,  but  not  until  they  are  dead,  but  that ther 
should  be  taken  down  again,  and  when  they  are  vet  alire  tbtf 
bowels  should  be  taken  out  and  burnt  before  their  Mces,  aod  iU 
afterwards  their  heads  should  be  severed  from  their  bodies  »^ 
their  bodies  be  divided  into  four  quarters,  and  their  heads  ak 
quarters  to  be  at  the  king's  disposal ;  and  whereas  it  is  expedletf> 
in  the  said  cases  of  high  treason,  to  alter  the  sentence  or  jadgnot 
now  required  by  law,  it  is  enacted  that  in  all  cases  of  high  trcM 
in  which,  as  the  law  now  stands,  the  sentence  or  judgment  ordig{( 
by  law  is  as  aforesaid,  the  sentence  or  judgment  to  be  proooaooed 
or  awarded  from  and  after  the  passing  of  this  act  against  anj  per- 
son convicted  or  adjudged  guilty  shall  be,  that  such  persoo  M 
be  drawn  on  a  hurdle  to  the  place  of  execution,  and  be  tliere 
hansed  by  the  neck  until  such  person  be  dead ;  and  that  ste- 
wards the  head  shall  be  severed  from  the  body  of  such  person,  »i 
the  body,  divided  into  four  Quarters,  shall  be  disposed  of  as  EX. 
and  his  successors  shall  think  fit. 

§  2.  In  case  U.  M.  or  his  successors  shall  so  think  fit,  E  X* 
his  successors,  afler  such  sentence  or  judgment  shall  be  p- 
nounced  or  awarded,  may  by  warrant  under  his  or  their  sip  sa- 
nual«  countersigned  by  one  of  H.  M.'s  principid  secretari^  d 
state,  declare  it  to  be  his  or  their  will  and  pleasure,  aod  may  direct 
and  order  that  such  person  as  aforesaid  shall  not  be  drava,  b^ 
shall  be  taken  in  such  manner  as  in  the  said  warrant  shall  be  es- 
pressed,  to  the  place  of  execution,  and  that  such  person  shall  ui 
be  there  hanged  by  the  neck,  but  that  instead  tnereof  thcb^ 
shall  be  there  severed  from  the  body   of  such  persoo  vi^ 
alive,  and  in  such  warrant  may  direct  and  order  hov  ssi  • 
what  manner  the  body,  head,  and  quarters  of  suchpenssife^ 
be  .disposed  of;  and  it  shall  be  lawful  for  the  shenf  of^ 
person  or  persons  to  whom  such  warrant  shall  be  addressedi  i^ 
whom  it  shall  concern,  to  carry  the  same  into  eieeabt^^" 
cordingly. 

The  ancient  judgment  of  a  woman  for  high  treason  vssts  m 

drawn  and  burnt.     3  Inst.  211*  ^^ 

But  by  sut,  SO  G.  3.  c.48.  §  l.|  women  are  not  to  beh«"»^ 

but  hanged.  ^^ 

In  the  said  judgment  is  implied  forfeiture  of  Isndi  a*' f*^ 
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the  kingi  loss  of  dower,  and  corruption  of  blood,  (a)  3  Imt* 
1. 

ByBtat.  36G.S.  c,7.  $  1.,  if  any  person  afler  the  IBth  December  IVMMmbjr 
'95,  during  the  natural  life  of  H.  M.,  and  until  the  end  of  the  36  O.  s.  c.  7. 
(xt  session  of  parliament  after  a  demise  of  the  crown,  shall,  with-  S^f^^'^ 
the  realm  or  without,  compass,  imagine,  invent,  devise,  or  in-  |,^]^hwiii 
nd  death  or  destruction,  or  any  bodily  harm,  tending  to  death  ^c.,  impriwii- 
destruction,  maim  or  wounding,  imprisonment  or  restraint  of  mentorre- 
e  person  of  the  king,  his  heirs  and  successors,  or  to  deprive  or  itraint  or  depot- 
pose  him  or  them  from  the  style,  honour,  or  kingly  name  of  the  j"*  ^*°8 » 

iperial  crown  of  this  realm,  or  of  any  other  of  H.  M/s  domi-  ^^^  w"  ♦« 

•    \  Tx    »ir      iT-     u   •  J  compel  mm  to 

90S ;  or  to  levy  war  agamst  H.  M.,  his  heirs  and  successors,  change  his 
thin  this  realm,  in  order  by  force  or  constraint  to  compel  him  or  countelt,  &c.  or 
em  to  change  his  or  their  measures  or  counsels ;  or  in  order  to  to  overawe  par- 
it  any  force  or  constraint  upon  or  to  intimidate  or  overawe  both  lj«n«nt;»tirnng 
either  house  of  parliament ;  or  to  move  or  stir  any  foreigner  or  |Q![!^2§^'and 
anger  with  force  to  invade  this  realm,  or  any  other  H.  M«'s  uttering  euch 
minions  under  his  obeisance,  and  such  compassings,  imaginations,  intent  by  writ- 
rentions,  devices,   or  intentions,  or  any  of  them,  shall   ex-  ing  or  overt  act. 
ess,  utter,  or  declare,  by  publishing  any  printing  or  writing,  or 
any  overt  act  or  deed,  being  convicted  thereof  upon  the  oaths 
two  witnesses,  upon  trial,  or  otherwise  convicted  or  attainted 
due  course  of  law,  such  person  shall  be  deemed  a  traitor,  and 
ill  suffer  and  forfeit  as  in  cases  of  high  treason. 

By  Stat.  57  G.  S.  c.  6.  §  1.,  after  reciting  stat,  S6  G.  S.  c.  7-  §  l.|  ^^  G.  s.  c.  6. 
d  that  it  is  necessary  and  expedient  that  such  of  the  provisions 
the  said  act  as  would  expire  at  the  end  of  the  next  session  of 
rliament  after  the  demise  of  the  crown  should  be  further  con-  .^^  . 
ued  and  made  perpetual ;  it  is  enacted,  that  all  and  every  the  J^^tediwtmada 
rein-before  recited  provisions  which  relate  to  the  heirs  and  sue-  perpetuaL 
mn  of  H.  M.,  the  sovereigns  of  these  realms,  shall  be  and  the 
ae  are  hereby  made  perpetual. 

The  offence  which  is  the  subject  of  the  following  sUtute  being 
u-ly  allied  to  the  crime  of  treason,  and  being  in  some  measure 
inected  with  it,  may  be  fitly  placed  under  the  present  title. 
By  Stat.  S7  G.  3.  c.  70.,  Jbr  the  better  prevention  and  punishment  37  O.  s.  c  70. 
attempts  to  seduce  persons  serving  in  H.  M's  forces  by  sea  or  ^^^^^f 
d^from  their  duty  and  allegiance  to  H.  M.,  or  to  incite  them  to  ^.^^  ^  lailori. 
tiny  or  disobedience^  (made  perpetual  by  57  G.  3.  c.  7-)  §  I.9  it  is  Any  penon 
icted,  that  any  person  who  shall  maliciously  and  advisedly  en-  who  shaU  at- 
ivour  to  seduce  any  person  or  persons  serving  in  H.  M.*s  forces,  tempt  to  ieduco 
sea  or  land,  from  his  or  their  duty  and  allegiance  to  H.  M.,  or  ^^^^\^ 
incite  or  stir  up  any  such  person  or  persons  to  commit  any  act  ^^^    ^,  jn^ii^ 
mutiny,  or  to  make,  or  endeavour  to  make,  any  mutinous  as-  him  *to  mutinj, 
ibly,  or  to  commit  any  traitorous  or  mutinous  practice  whatso-  &e.,  to  luffer 
r,  shall,  on  being  legally  convicted  of  such  offence,  be  adjudged  death. 
Ity  of  felony,  and  shall  suffer  death,  as  in  cases  of  felony,  with- 

benefit  of  clergy.  »r  •  1  • 

Ind,  by  §  2.,  any  such  offence,  whether  committed  in  England  Tnal  m  anj 
on  the  high  seas,  may  be  tried  before  any  court  of  oyer  and  **^""  ^' 
niner  or  gaol  delivery  for  any  county  in  England^  as  if  the 
nee  had  been  therein  committed :  Provided  (§  3.)  that  no  per- 

tried  and  acquitted,  or  convicted  under  this  act,  shall  be  liable 

(a)  See  title  attainder. 
'OL.  III.  3  o 


930 


Crea0om 


[CrimiDal 


The  means  of 
aedudngy  or  of 
inciting,  &c.  to 
mutiny,  need 
not  be  stated 
in  the  indict- 
ment 


to  be  tried  again  for  the  same  offence  or  fact,  u  high  treaion  or 
misprision  of  treason  ;  nor  shall  this  act  prevent  the  trial  of  aoj 
person  as  for  high  treason  or  misprision  of  treason,  who  has  Dot 
been  tried  for  the  same  fact  under  this  act. 

Richard  Fuller  was  indicted  on  the  above  act ;  and  the  indict- 
ment stated  that  the  defendant,  after  the  passing  of  the  act,  aad 
whilst  it  was  in  force,  to  wit,  on,  drc.  with  force  and  arms,  it,  &c. 
*'  feloniously  did  maliciously  and  advisedly  endeavour  to  leduce 
one  Mattheto  Lotoe^  he  the  said  Af.  L.  then  and  there  beioz  t 
person  serving  in  H.  M.'s  forces  by  land,  from  his  duty  and  ask- 
giance  to  his  said  majesty ;  against  the  form  of  the  statute,"  ic 
The  second  count  was,  for  that  the  defendant  "  felotuouslj  did 
maliciously  and  advisedly  endeavour  to  incite  and  stir  up  the  aid 
Af.  Xr.,  he  the  said  M.  L.  then  and  there  being  a  person  smii^. 
&c*  to  commit  an  act  of  mutiny,  and  to  commit  traitorous  ^ad 
mutinous  practices,  against  the  form  of  the  statute,"  &&  An^r 
conviction,  a  question  was  reserved  for  the  opinion  of  the  ju:p?s 
whether  the  indictment  were  good  in  this  general  form ;  or,  vbe- 
ther  it  ought  not  to  have  stated  how  and  by  what  acts  the  prisorc; 
endeavoured  to  seduce  the  soldier.  The  case  invoWing  sc^ 
difficulty,  it  was  afterwards  argued  in  the  excheauer  chasber 
before  all  the  judges  (except  BuUer  J.  who  was  indisposed .  pi 
all  those  who  were  assembled  held  the  indictment  to  be  saict^t. 
This  opinion  was  grounded  upon  consideration  of  many  pre» 
dents  m  Tremaine  of  the  like  general  import,  and  oa  the  dl*^ 
of  the  offence  itself,  created  by  the  act  of  parliament  m  the  tent 
laid  in  the  indictment.  Fuller*s  case^  O.  B.  Jyly^  1797,  GSfM 
ler  J.,  1  East's  P.  C  92. 


laedt  ^cea^on. 


85  Ed.  3.  tt  5. 

C.8. 

Petit  treaion, 

wliat. 


Moreover,  there  is  another  manner  of  treason,  when  a  serve: 
slayeth  his  master,  or  wife  her  husband ;  or  when  a  man  kgx 
or  religious  slayeth  his  prelate,  to  whom  he  oweth  faith  and  ^ 
dience. 

High  treason  is  against  the  king,  petit  treason  agaimttbes^ 
jects.    S  InsU  20. 
«  ««•  «.»w«  But  all  distinction  in  regard  to  petit  treason  is  now  st  ao  <b2 

to  be  treated  as  for  by  the  9  G.4.  c.  SI.  §  2.  it  is  enacted,  "  that  every  flfe» 
murder.  which  before  the  commencement  of  this  act  would  have  snws» 

to  petit  treason,  shall  be  deemed  to  be  murder  only,  and  sogre^ 
offence;  and  all  persons  guilty  in  respect  thereof,  whetbfff 
principals  or  as  accessaries,  shall  be  dealt  with,  indicted,  tn^ 
and  punished  as  principals  and  accessaries  in  murder." 


Petit  tnaaon 


Misprision, 
what. 


^i0{iru3iion  of  ^rea^on. 

^  Misprision  cometh  of  the  French  word  mfpru^  which  jJf^' 
signifieth  neglect  or  contempt :  and  misprision  of  treason,  in  4^ 
understanding,  signifieth,  when  one  knowing  of  any  treason, ^^ 
no  party  or  consenter  to  it,  yet  conceals  it»  and  doth  ooCR^^ 
in  convenient  time.    S  /n^.  36.    1  flofe,  371. 
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The  judgment  of  misprision  of  treason  is,  to  be  imprisoned  dur-  Judgment. 

J  life,  to  forfeit  all  his  goods  for  ever,  and  the  profiu  of  his  lands 

iring  life.    S  Inst.  36. 

Every  man,  therefore,  that  knoweth  a  treason  ought  with  all   Caution. 

ecd  reveal  it  to  the  king,  his  privy  council,  or  other  maeistrate. 

WsSum.\W.  ^ 

But  it  seemeth  that  misprision  of  petit  treason  is  not  subject  to  Misprision  of 

e  judgment  of  misprision  of  high  treason,  but  only  is  punishable  P^'  treason. 

'  fine  and  imprisonment,  as  in  the  case  of  misprision  of  felony. 

Hale,  375- 

For  a  very  satisfactory  treatise  on  the  heinous  crime  of  treasons, 

e  Easfs  P.  C,  Vol.  I.  p.  37—140. 

%xm*    See  SSSooii. 


{Wilful  or  Malicious.) 

[7  &  8  G.  4^  c.  30.] 

1  ERE  acts  of  trespass,  such  as  entering  a  yard,  and  digging  the  Mere  trespas- 
ground,  &c.,  or  pulling  off  the  thatch  from  a  person's  house,  if  *^  °ot  indict* 
laccompanied  with  circumstances  constituting  a  breach  of  the  *^^^ 
ace,  are  not  indictable,  and  the  court  will  quash  such  indict- 
snton  motion.     1  Russ*  51. 

So,  where  an  indictment  stated  that  defendant  with  force  and  Carrying  away 
US  unlawfully,  forcibly,  and  injuriously  seized,  took,  and  carried  **  **  "'"'^  • 
ay  from  J.  G.,  and  against  his  will,  a  paper  writing  purporting  to  Z^^l^^ 
a  warrant  to  apprehend  defendant  for  forgery,  afler  conviction  ^nt  not  indict*" 
d  argument  judgment  was  arrested  on  the  ground  that  nothing  able. 
»re  than  a  mere  private  trespass  was  charged,  and  in  which  the 
kg  and  the  public  had  no  interest.    R*  v.  Gardiner^  cit.  ibid. 
Where  twelve  persons  were  indicted  for  that  they  unlawfully  ^dHurt  as  to 
i  with  a  strong  hand  entered  a  mill,  land,  and  house,  being  in  ^^^^l^^  * 
!  possession  of  ^.,  and  unlawfully  and  with  strong  hand  expelled  ■*'**"^  "•"*"• 
1  put  him  out,  on  demurrer  the  indictment  was  held  eood ; 
1  per  Curiam^  though  an  indictment  will  not  lie  for  an  illegal 
ry  and  trespass  on  lands  vf  et  armis,  yet  that  an  unlawful  for- 
le  entry  is  indictable  at  common  law,  if  it  appear  that  actual 
ce  is  used,  so  that  the  peace  of  the  country  is  endangered, 
v.  mison  and  others,  8  T.  R.  357. 

)y  7  &  8  G.  4.  c.  30.,  the  laws  relative  to  malicious  injuries  to 
perty  are  consolidated  and  amended,  and  the  punishments 
icted  against  trespasses  of  that  description  are  therein  defined. 
!  tit.  iBaIidou0  3lnjuxie0,  §  2. 

%xio\.    See  tit,  ^rudtoitd. 

e7  &  86.4. c. 29.  H4^2,  43., tit.  ilatcene, and  7 &  8  G.4.C.30. 
kk  21,  22.»  tit.  iSUdidoiMf  3(n|utifi90 
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[43G.3.  C.61.  — 52G.  3.  c.  31.  — 58G.S.  C.92.-5G.4. 

C.13.  c.  83.] 

5G.4.  C.83.      IX^  8tat.  5  G.  4f.  c.  83.,  intituled  An  act /or  the  jmnuhan:  y 

idle  and  disorderlvpersonst  and  rogues  and  vagabonds^  k  i^ 

P^rt  of  GuB,  called  England ;    after   reciting  that  an  act  v^i 

passed  in  the  3d  year  of  the  reign  of  his  present  majesty^  ni- 

sO.  4.  c.4a      ^^led  An  act  for  consolidating  into  one  act  and  amending  tklss^ 

repealed.  ^elating  to  idle  and  disorderly  persons^  rogues  and  vag^fidt^  t^ 

^orrigwle  rogues  and  other  vagrants^  in  England ;  and  tbt  tiie 

>aid  act  was  to  continue  in  force  until  1  Sept.  1824,  and  no  i<Hi£e?; 

"  and  it  is  expedient  to  make  further  provision  for  the  iSf 

pression  of  vagrancy,  and  for  the  punishment  of  idleanddisonkrj 

persons,  rogues,  and  vagabonds,  and  incorrigible  rogues,  in  I^^- 

ProTinons         land;**  it  is  enacted  '*  that  all  provisions  heretofore  nude  reki  tc 

heretofore  made  to  idle  and  disorderly  persons,  rogues,  and  vagabonds,  ioconifibi 

reletire  to  rogues  or  Other  vagrants,  in  England^  shall  be  and  thesuoeit 

i[?'*"*'i!l5*^     hereby  repealed,  except  only  as  to  any  offence  committed  to 

«<J^^to        *^e  passing  of  this  act  {viz.  21  June,  1824),*  which  shall  be ;«. 

offences  com-      nished  under  the  provisions  of  the  said  recited  act,  and  sare  ei 

mitted  before      except  as  herein-after  excepted.'* 

the  pasung  of  By  J  2.,  reciting  that  by  stat.  32  G.  3.  c.  45.  H.  M.'«  jodgtss 
^' "^  . .  assizes  and  the  justices  at  the  general  or  quarter  sessons,  orcj 
of  32  0. 3.  justice  of  the  peace,  are  empowered  to  order  any  coorict  of 
c  45.  as  ^ye  his  discharge  from  prison  to  be  conveyed  by  pasa  in  mtsa^- 
power  of  pass-  therein  directed;  and  the  judge,  justices  or  justice  aforeiaid,ce 
ug  convi^son  gjgQ  empowered  to  convey  by  pass  any  person  who  shall  be s:- 
discharge  from  qyjjteii  gj  ^^  assizes  or  general  or  quarter  sessions,  or  duchir|P^ 
^^j^'  "^  by  proclamation  or  otherwise,  who  shall  apply  to  be  coofejeda 

aforesaid;  and  whereas  doubts  have  arisen  whether  sach  ^^ 

such  act  as  give  such  power  to  order  such  person  to  be  caorert: 

by  pass  were  by  the  provisions  of  the  said  stat  3  G.  4.  c4Ci^ 

pealed;  and  that  it  is  expedient  to  remove  such  doubts;  it  bo* 

acted,  that  all  such  provisions  of  the  said  recited  stat.  S2^-^ 

c.  45.  {pix*  §  4.)  as  give  such  power  of  conveying  by  passaojcx- 

vict  upon  his  discharge  from  prison,  and  any  person  vho  shil  ^ 

acquitted  at  the  assizes  or  general  or  quarter  sessioas,  9^ 

charged  by  proclamation  or  otherwise,  shall  be  hereby  repe>^, 

Not  to  extend        By  §  22.,  nothing  herein  contained  shall  be  construed  to  ex^ 

to  repeal  any      or  apply  to  Scotland  or  Ireland,  nor  to  alter  any  law  doit  a  ^ 

act  in  force  in     for  the  removal  of  poor  persons  born  in  Scotland^  IreUti^^ 

?^/^d**  Tti      '^'®^  ^^  ^^^*  Jersey,  and  Guernsey,  and  becoming  charged- 

teethe  rmortl    Parishes  in  England,  such  persons  not  having  committed  ac^ - 

of  poor,  &c       vagrancy  as  herein-before  described,  nor  to  alter  any  lav  m»- 

force  relating  to  lunatic  vagrants. 

N.  B.   By  11  G.4f,  c.  5.,  the  provisions  for  rcmoyingpo^P^' 
sons  born  in  Jersey  and  Guernsey  are  repealed. 
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L  Idle  and  disorderly  Persotis* 
[Stat.  5  G.  4.  c.  83.  §  3.] 

II.  Rogues  and  Vagabonds. 

[MO 

III.  Incorrigible  Bogues. 

[5  5.] 

IV.  Apprehending. 

[§6.] 

V.  Paooer  of  Justices  out  of  Sessions.. 

[W  7,  8,  9.] 

VI.  Proceedings  at  Sessions. 
[§  10.]      ' 

VII.  Duties  of  Constables  and  Peace  Officers;  — Penalties 
for  Neglect. 
[§§  11,  12.] 
VIII.  Power  to  search  Lodging  Houses. 
U  13.] 
IX.  Certificates  to  ask  Alms. 

m  15, 16.] 

X.  Form  of  Conviction.. 

[§  17.] 
XI.  Appeal. 

[§14.] 
XII.  Actions*    Limitations.     Treble  Costs^  8^c.     Oeneral 
Issuct  SfC. 
[W  18,  19.] 

Kill.  Bemaoal  of  Convicts  to  their  Settlements. 
[§  20.] 

XIV.  General  Saving. 

[§  21.] 

XV.  Exemptions  from  the  Vagrant  La*m. 

[43  6. 3.  c.  61.  —  58  G.  3.  c.  92 —  5  G.  4.  c.  13.] 

I.  3Me  anb  bijtorbetlp  ]der0oti(i* 

3y  Stat.  5  G.  4.  c.  83.  §  3.—  1.  Every  person  being  able  wholly   PerMiucmii. 
in  part  to  maintain  himself  or  herself,  or  his  or  her  family,  by  nitdng  certein 
rk  or  by  other  means,  and  wilfully  refusing  or  neglecting  so  to  5***"*?  ***  *** 

by  which  refusal  or  neglect  he  or  she,  or  any  of  his  or  her  ^^^^^^ 
lily  whom  he  or  she  may  be  legally  bound  to  maintain,  shall  ^^^^  mdhow 
e  become  chargeable  to  any  parish,  township,  or  place.  to  be  punished. 

I.  Every  person  returning  to  and  becoming  chargeable  in  any 
ish,  township,  or  place  from  whence  he  or  she  snail  have  been 
ally  removed  by  order  of  two  justices  of  the  peace,  unless  he 
she  shall  produce  a  certificate  of  the  churchwardens  and  over- 
rs  of  the  poor  of  some  other  parish,  township,  or  place,  thereby 

So  3 
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acknowledging  him  or  her  to  be  settled  in  inch  otiier  piriib, 
township,  or  place. 
The  commit-  Rex  v.  EUere  CoUj  Mich.  12  G.  S.y  2  Nol.  P.  L.  255.258.  A 

ment  must  state  motion  was  made  to  discharge  a  man  out  of  custody  apon  dte 
to  what  place  following  objections:  —  1st,  The  commitro^t  does  not  lUiefe 
^I^^P*'  '*"    ^at  place  the  man  returned;  2dly,  Nor  that  he  returned  withool 

a  certificate;  Sdly,  That  it  did  not  appear  that  he  had  been  before 

convicted  as  a  vagrant,  which  prior  conviction  alone,  aoder  sou 

17  G,  2.  c.  5.  (repealed,  supra)^  gave  a  power  of  commitment  fort 

month.     The  commitment  was  **  for  returning  from  the  pariah  of 

Si.  Sepulchre* Sf  after  a  legal  warrant  of  removal  from  the  parish 

of  the  Holu  Trinity."     And  the  court  agreed  that  the  comiE-i 

ment  could  not  be  supported,  as  it  did  not  say  to  tokat  pUcc  he 

returned. 

Retnrahig  to  R.  v.  FiUon^ly,  29  C  3.,  2  T.  R.  709.     Where  a  penon  wh 

**"**•  "  J  *tj     rented  and  resided  on  a  tenement  of  10/.  a  year  valae,  bsfingbeai 

a^a^^  removed  to  another  parish,  returned  to  the  same  tenetneot,  tk 

court  said  that  the  order  of  removal,  though  uuappealed  frox 
did  not  dissolve  the  contract,  and  that  he  could  not  be  coosiM 
as  returning  in  a  state  of  vagrancy. 
Person  finding  Mann  v.  Davers,  clerky  M.  60  G.  3.,  S  B.  Sf  A.  lOi.  A  cc> 
workmen  his  yiction  stated,  that  the  plaintiff,  having  been  brought  bcwre  i 
thatTe  WM  not  ™&g^8^r<^^c  on  an  information  charging  him  with  having  oniavtilT 
in  a  state  of  returned,  without  a  certificate,  to  a  parish  from  vfaach  be  b: 
vagrancy.  been  removed,  and  that  upon  that  occasion  he  confessed  bicL^ 

guilty;  the  court  of  K.  B.  held,  that  this  conviction  was  g>'i 
upon  the  face  of  it,  and  that  it  was  not  necessary  to  state  J  i: 
expressly  any  act  of  vagrancy,  it  being  for  the  party  coovictedJ 
shew  in  his  defence  that  he  did  not  return  in  a  state  of  pauperisB.- 
Abbott  C.  J.  said.  The  returning  to  the  parish  without  a  cs^ 
ficate,  was  at  least  primAjacie  evidence  of  his  being  an  idle  e: 
disorderly  person,  and  then  it  was  for  the  defendant  to  shev  r^ 
he  had  a  lawful  excuse  for  returning. -— ^efl  J.  said,  This  c» 
viction  appears  to  be  in  the  ordinary  form;  neverthdessjln^ 
say  that  the  parish  officer  acted  most  improperly  in  takin*^* 
man  as  a  vagrant  who  was  at  work  in  the  hanrest-neld.  Batvba 
he  was  before  the  magistrate,  and  alleged  no  fact  to  shev  tbat  se 
was  not,  as  he  appeared  to  be,  in  a  state  of  vagrancy,  the  b^ 
trate  could  do  nothing  but  convict  him.  Had  he  stated  tsi^ 
magistrate  that  he  returned  for  the  purpose  of  working,  it  ^- 
have  been  a  question  for  the  court,  whether  the  magistrate ^^^- 
not  have  used  the  language  of  this  court  in  the  case  of  ^'^ 
Fillongleif,  Judgment  for  the  defendant. 
5  6. 4.  c.  83.  It  is  to  be  remarked,  that,  under  5  G.  4.  c  83.  i  S.f  a  F^ 

Pauper  must      joes  not  become  idle  and  disorderlif  unless  he  returns  oMd  hn^ 
but  bcTO '**""*   cAflr^tffl6/-ff  to  the  parish  from  which  he  has  been  removed, 
chargeable.  ^'  Every  petty  chapman  or  pedler  wandering  abroad  lo^  ^ 

ingy  without  being  duly  licensed,  or  otherwise  aathorisedhr^' 

4.  Every  common  prostitute  wandering  in  the  public  stRf^  ' 
public  highways,  or  in  any  place  of  public  resort,  and  behmat^ 
a  riotous  or  indecent  manner. 

5.  And  evety  person  wandering  abroad,  or  placing  bjnsdt  s 
herself  in  any  public  place,  street,  highway,  court,  orps»Mg«?* 
beg  or  gather  alms,  or  causing  or  procuring  or  escouragiBg^ 
child  or  children  so  to  do.    See  §§  15, 16.,  poti. 
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Shall  be  deemed  an  idle  and  disorderly  person  within  the  true  5  0. 4.  c  83. 
itent  and  meaning  of  this  act ;  and  it  shall  be  lawful  for  any  jus- 
ice  of  the  peace  to  commit  such  offender  (being  thereof  convicted 
*efore  him  by  his  own  view,  or  by  the  confession  of  such  offender, 
r  by  the  evidence  on  oath  of  one  or  more  credible  witness  or  wit- 
esses)  to  the  house  of  correction,  there  to  be  kept  to  hard 
ibour  for  any  time  not  exceeding  one  calendar  month.  (A.)  A.  B.  C* 
B.)  (C.) 

And  such  warrant  ought  to  shew  that  the  person  convicting  had  Wcmnt  muit 
uthority  to  convict;  for  the  omission  thereof  is  a  gross  defect,  shew  the  jus- 
nd  the  defendants  were  therefore  discharged.    Rex  v.  York  and  ^<^**  Authority* 
nother^  6  Burr,  2684*. 

The  commitment  (see  the  parallel  words  of  stat.  17  G.  2.  c.  5.)  Commitmeiit 
lust  be  for  a  precise  definite  time,  to  be  specified  in  the  warrant  must  be  for  • 
f  commitment.    Baldvoin  and  others  v.  BlackmorCf  esa.t  1  Burr*  ^»™**«^  *«»«• 
96.     S.  P.,  Rex  y.  J.  HalL^  3  Burr.  1636.    If  for  deserting  a 
imily,  the  warrant  must  state  that  they  were  chargeable.    3  Burr. 
636.    It  must  also  state  that  the  defendant  had  been  convicted  of 
be  offence,  and  not  merely  that  he  had  been  charged*    Rex  v. 
Uodes,  4  r.  R.  220.     Rex  v.  Hooper,  6  T.  R.  225. 

And  by  stat*  4  G.  4.  c.  64.  §  7.,  all  idle  and  disorderly  persons, 
ogues  and  vagabonds,  incorrigible  rogues,  and  other  vagrants,  are 
0  be  committed  to  houses  of  correction,  and  not  to  the  common 
aols.     See  tit.  ^^I0,  &c.  in  another  vol. 


By  stat.  5  G.4.  c.  83.  §  4.  —  1.  Every  person  committing  any  Penonscom- 
f  the  offences  herein-beforc  mentioned,  after  having  been  con-  mitting  certain 
icted  88  an  idle  and  disorderly  person.  5^^"^  ^  ^ 

2.  Every  person  pretending  or  professing  to  tell  fortunes,  or  d°J™!2J2^ 
sing  any  subtle  craffc,  means,  or  device,  by  palmistry  or  other-  Mdhowto^' 
^ise,  to  deceive  and  impose  on  any  of  H.  M.'s  subjects.  pttniihed. 

3.  Every  person  wandering  abroad,  and  lodging  in  any  bam  or 
uthouse,  or  in  any  deserted  or  unoccupied  building,  or  in  the 
pen  air,  or  under  a  tent,  or  in  any  cart  or  waggon,  not  having 
ny  visible  means  of  subsistence,  and  not  giving  a  good  account  of 
imself  or  herself. 

4.  Every  person  wilfully  exposing  to  view,  in  any  street,  road, 
ighway,  or  public  place,  any  obscene  print,  picture,  or  other  in- 
ecent  exhibition. 

5.  Every  person  wilfully,  openly,  lewdly,  and  obscenely  expos* 
kg  his  person  in  any  street,  road,  or  public  highway,  or  in  the 
lew  thereof,  or  in  any  place  of  public  resort,  with  intent  to  insult 
fiy  female. 

6.  Every  person  wandering  abroad  and  endeavouring  by  the 
Kposure  of  wounds  or  deformities  to  obtain  or  gather  alms. 

7*  Every  person  going  about  as  a  gatherer  or  collector  of  alms, 
r  endeavouring  to  procure  charitable  contributions  of  any  nature 
r  kind,  under  any  false  or  fraudulent  pretence. 

8.  Every  person  running  away  and  leaving  his  wife,  or  his  or 
er  child  or  children,  chargeable*  or  whereby  she  or  they  or  any 
f  them  shall  become  chargeable  to  an^  parish,  township,  or  place. 

9.  Every  person  playing  or  betting  m  any  street,  road,  highwayy 
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It  must  be 
•▼erred  that 
prisoner  had 
the  implements 
on  him  when 
apprehended. 


C.  £. 


or  other  open  and  public  place,  at  or  with  any  table  or  iostnuieot 
of  gaming,  at  any  game  or  pretended  game  of  cfaanoe.  (a)  See 
R.  ▼.  Gardener^  tit.  jHaliriopg  SnjudCiB,  §  1.  ttnti^  p*  544. 

10.  Every  person  having  in  his  or  her  custody  or  poMeinB&y 
picklock  key,  crow,  jack,  bit,  or  other  impment,  with  intett 
feloniously  to  break  into  any  dwelling-house,  warehouse,  ooack- 
house,  stable,  or  outbuilding,  or  being  armed  with  any  gun,  pkol, 
hanger,  cutlass,  bludgeon,  or  other  offensive  weapon,  or  htviog 
upon  him  or  her  any  instrument  with  intent  to  commit  any  feb- 
nious  act. 

Rex  ▼.  Broton^  8  7*.  R.  26.  Bromn  was  committed  npoo  stal 
23  G.  3.  c.  88.  (now  repealed  by  stat.  5  G.  4>.  c.  83.  ^  1.),  forbivisg 
upon  him  many  picklock  keys,  two  crows,  and  other  implenenti) 
with  an  intent  feloniously  to  break  and  enter  into  a  dweUiBg-hoose 
at  IVantey,  Objection  was  taken  to  the  commitment,  thst  k  did 
not  state  that  he  had  those  implements  tmoit  him  ^aaken  he  sst 
apprehended.  Ld.  Kent/on  C.  J.  said,  I  yield  with  great  rdoctma 
to  the  objection,  but  I  am  afraid  it  is  well  founded;  sndtbe 
prisoner  was  discharged. 

11.  Every  person  being  found  in  or  upon  any  dwelling-boose, 
warehouse,  coach-house,  stable,  or  outhouse,  or  in  any  iodoied 
yard,  garden,  or  area»  for  any  unlawful  purpose.  See/Lv.G. 
Hotuarihf  post,  p.  938. 

12.  Every  suspected  person  or  reputed  thief,  frequeDtingsiJ 
river,  canaf>  or  navigable  stream,  dock,  or  basin,  or  anj  qw. 
wharf,  or  warehouse  near  or  adjoining  thereto,  or  aoy  itnet, 
highway,  or  avenue  leading  thereto,  or  any  place  of  public  re>t 
or  any  avenue  leading  thereto,  or  any  street,  highway,  or  piiK 
adjacent,  with  intent  to  commit  felony. 

13.  And  every  person  apprehended  as  an  idle  anddisordsit 
person,  and  violently  resisting  any  constable  or  other  peace  o&ff 
so  apprehending  him  or  her,  and  being  subsequeotly  oooTictedrf 
the  offence  for  which  he  or  she  shall  have  been  so  ^prehes^ 
And  see  §  15.,  plosU 

Shall  be  deemed  a  rogue  and  vagabond,  within  the  true  ots^ 
and  meaning  of  this  act ;  and  it  shall  be  lawful  for  any  justice  ^ 
the  peace  to  commit  (C.)  (E.)  such  offender  (being  thereof  c** 
victed  before  him  by  the  confession  of  such  offender,  or  bjtbt 
evidence  on  oath  of  one  or  more  credible  witness  or  witneHCij^ 
the  house  of  correction,  there  to  be  kept  to  hard  labour  for*; 
time  not  exceeding  three  calendar  months;  and  every  sodip*^' 
lock  key,  crow,  jack,  bit,  and  other  implement,  andereiyffi^ 
gun,  pistol,  hanger,  cutlass,  bludgeon,  or  other  ofieotive  veipe* 
and  every  such  instrument  as  aforesaid,  shall,  by  the  conncti*^ 
the  offender,  become  forfeited  to  H.  M. 


WhoshaUbe 
deemed  ineor' 
figibU  rogiui. 


III.  Incotrigtble  )tlogue0f 

• 

By  Stat.  5  G.  4.  c.  83.  %  5.— 1 .  Every  person  breakii^  or  csop^' 
out  of  any  place  of  legal  confinement  before  the  expiratioo«foe 

(a)  Plajring  bonds  was  held  not  to  be  within  stat.  17  0^%.  ci>  §^  *' 
Clarket  1  Cowp*  H.  35.     Paley,  BS.  110. 
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term  for  which  he  or  she  shall  hare  been  committed  or  ordered  5  G.  4.  c.  88. 
to  be  confined  by  virtue  of  this  act. 

2.  £rery  person  committing  any  offence  against  this  act  which 
shall  subject  him  or  her  to  be  dealt  with  as  a  rogue  and  vagabond, 
such  person  having  been  at  some  former  time  adjudged  so  to  be  (a), 
and  duly  convict^  thereof. 

3.  And  every  person  apprehended  as  a  rogue  and  vagabond, 
and  violently  resisting  any  constable  or  other  peace  officer  so  ap- 
prehending him  or  her,  and  being  subsequently  convicted  of  the 
ofience  for  which  he  or  she  shall  have  been  so  apprehended. 

Shall  be  deemed  an  incorrigible  rogue  within  the  true  intent 
and  meaning  of  this  act ;  and  it  shall  be  lawful  for  any  justice  of 
the  peace  to  commit  such  offender  (being  thereof  convicted  before 
bim  by  the  confession  of  such  offender,  or  by  the  evidence  on  oath 
of  one  or  more  credible  witness  or  witnesses)  to  the  house  of  cor- 
rection, there  to  remain  until  the  next  general  or  quarter  sessions 
of  the  peace ;  and  every  such  offender  who  shall  be  so  committed 
Lo  the  house  of  correction  shall  be  there  kept  to  hard  labour 
iuring  the  period  of  his  or  her  imprisonment. 

IV.  2lppvtffmtrit\q, 

By  Stat.  5G,4f,  c.  83.  §  6.,  it  shall  be  lawful  for  any  person  Aoy  pcnon 
irhatsoever  to  apprehend  any  person  who  shall  be  found  offend-  may  Apprehend 
Dg  against  this  act,  and  forthwith  to  take  and  convey  him  or  offenden. 
ler  before  some  justice  of  the  peace,  to  be  dealt  with  in  such 
aanner  as  is  herem-before  directed,  or  to  deliver  him  or  her  to  any 
onstable  or  other  peace  officer  of  the  place  where  he  or  she  shall 
ave  been  apprehended,  to  be  so  taken  and  conveyed  as  afore- 
aid ;  and  in  case  any  constable  or  other  peace  officer  shall  refuse  penalty  on 
r  wilfully  neglect  to  take  such  offender  mto  his  custody,  and  to  constables,  &c. 
ike  and  convey  him  or  her  before  some  justice  of  the  peace,  or  neglecting 
ball  not  use  his  best  endeavours  to  apprehend  and  to  convey  be-  ^^  ^^^* 
)re  some  justice  of  the  peace  any  person  that  he  shall  find  offending 
^ainat  this  act,  it  shall  be  deemed  a  neglect  of  duty  in  such  con- 
;able  or  other  peace  officer,  and  he  shall  on  conviction  be  punished 
1  auch  manner  as  is  herein-afier  directed. 

On  indictment  against  prisoner  for  maliciouslv  cutting,  &c.  in  Apprehension 
rder  to  prevent  his  lawful  apprehension,  the  question  was,  whether  on  ^^sh  pur- 
le  case  fell  within  5  G.  4.  c.  83.  §§  4. 6.    It  appeared,  that  the  "^^ 
risoner  having  been  seen  in  prosecutor's  board- house  designing 
>  steal  boards  there,  prosecutor  was  informed  of  it,  and  coming 
3t  long  after,  found  prisoner  secreting  himself  in  an  adjoining 

(a)  On  the  question,  "  Whether  persons  once  convicted  under  the  vagnuit 
ty  which  subsisted  previous  to  stat  5  G.  4.  c*  40.»  as  rogues  and  vagabondtt 
>re  under  these  words  to  be  deemed  mcorrigibie  rogues  for  a  second  offence  of 
like  nature/*  the  attorney  general  (Sir  John  C^piey)  has  given  the  foUow- 
^  opinion^  which  he  kindly  furnished  for  the  use  fk  this  work,  on  ISth  Jo- 
taryt  1 825  :  — 

*<  I  am  of  opinion,  that  a  person  convicted  of  any  offence  under  the  New 
Vagrant  Act,  which  would  suliject  htm  to  be  dealt  with  as  a  rogue  and  vagabondp 
and  who  has  also  been  convicted  as  a  rogue  Snd  vagabond  under  any  former 
ict  of  parliament,  is  by  the  statute  5  G.  4.  c.  8S.  to  be  deemed  an  incorrigible 
'oguef  and  sulked  to  be  punished  as  such. 

(Sgned)  «  John  Cotlit,  Serjeant's  Inn.*^ 
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No  notice  of 
cause  of  ap- 
prehension 
necessary, 
where  circum* 
stances  make 
it  sufficiently 
clear. 


^a^rant^ 
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garden ;  and  on  endeaTOuring  to  apprehend  prisoner  wis  vouDde^ 
by  him.  It  was  objected,  that  priBoner's  in tention  of  stealing  ia 
the  outhouse  was  at  an  end  when  his  apprehension  wu  attempted, 
and  further,  that  he  ought  to  have  had  some  notice  wbj  he  w 
to  be  apprehended.  The  judges^  however,  held  the  coDfktioo 
right ;  for  that,  bein^  taken  on  fresh  pursuit,  it  was  the  same » 
if  he  had  been  in  the  outhouse  or  running  from  it,  being  all  or 
transaction ;  and  that  there  could  be  no  occasion  for  notice,  a 
the  cause  of  his  apprehension  must  have  been  sulEcieDtij  dev 
from  the  circumstances.  /2.  v.  G.  Homarih^  1  R.  Sf  M.^u 
See  R.  V.  Gardener^  tit.  ;0UIidoii0  3|iijiniea»  §  !•  ant>j  p.  544 


Justices  may 
issue  warrant 
to  apprehend 
suspected  per- 
sona. 


All  vagrants  to 
be  searched, 
and  trunks, 
bundles,  &c.  to 
be  inspected. 


EffecU  found 
upon  yagrants 
to  be  sold,  and 
applied  towards 
the  expenses  of 
maintaining 
such  offenders. 


Justices  may 
bind  persons  by 
recognisance  to 
prosecute  va- 
grants at 
sions. 


V.  potoer  of  iwitittti  our  of  fatfigmi. 

By  Stat.  5  G.  4.  c.  83.  §  7.,  it  shall  be  lawful  for  any  justice  oftlie 
peace»  upon  oath  being  made  before  him  that  any  person  bitii 
committed  or  is  suspected  to  have  committed  any  offence  agaiosi 
this  act,  to  issue  his  warrant  to  apprehend  and  briog  before  his 
or  some  other  justice  of  the  peace  the  person  so  charged,  to  be 
dealt  with  as  is  directed  by  this  act. 

By  §  8.,  it  shall  be  lawful  for  any  constable,  peace  officer,  9 
other  person  apprehending  any  person  charged  with  being  in  id^ 
and  disorderly  person,  or  a  rogue  and  Tagabond,  or  an  incorrigiU- 
rogue,  to  take  any  horse,  mule,  ass,  cart,  car,  caravan,  or  other 
vehicle,  or  goods  in  the  possession  or  use  of  such  person,  aod  ^ 
take  and  convey  the  same  as  well  as  such  person  before  some  jfr 
tice  of  the  peace,  and  for  every  justice  of  the  peace  by  whom  m 
person  shall  be  adjudged  to  be  an  idle  and  disorderly  per8oo,ori 
rogue  and  vagabond,  or  an  incorrigible  rogue,  to  order  that  in^ 
o&nder  shall  be  searched,  and  that  his  or  her  tninb,  boies^ 
bundles,  parcels,  or  packages  shall  be  inspected  in  the  presence  ot 
the  said  justice,  and  of  him  or  her,  and  also  that  any  cart,  csr, 
caravan,  or  other  vehicle  which  may  have  been  found  in  hisv^ 
possession  or  use,  shall  be  searched  in  his  or  her  presence  ;flB<i^ 
shall  be  lawful  for  the  said  justice  to  order  that  any  moaej^^ 
may  be  then  found  with  or  upon  such  offender  shall  be  psidf^ 
applied  for  and  towards  the  expense  of  apprehending,  cooTer^ 
to  the  house  of  correction,  and  maintaining  such  offender  donr^ 
the  time  for  which  he  or  she  shall  have  been  committed;  fsAt 
upon  such  search  money  sufficient  for  the  purposes  aforesaid  be  b'' 
found,  it  shall  be  lawful  for  such  justice  to  order  that  a  pirt) ' 
if  necessary,  the  whole  of  such  other  effects  then  found,  sbiD^ 
sold,  and  that  the  produce  of  such  sale  shall  be  paid  and  ipp^ 
as  aforesaid,  and  also  that  the  overplus  of  such  money  or  e^ 
after  deducting  the  charges  of  such  sale,  shall  be  returned  to  t^ 
said  offender,  (a) 

By  §  9.,  when  any  justice  as  aforesaid  shall  commit  any  f>^ 
incorrigible  rogue  to  the  house  of  correction,  there  torenaa^ 
the  next  general  or  quarter  sessions,  or  when  any  sacb  idle  f^ 
disorderly  person,  rogue  and  vagabond,  or  incorrigible  rogoe,*^ 

(a)  As  to  the  expenses  of  canying  ragrants  to  gaol,  wfaeie  Ibty  ki**  "*^ 
•eestat.4C;.4.  c.  64.  $  89.,  and  5  (;.  4.  cS5.  $  St.,  tit  ^oU,  !■<""*"* 
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give  notice  of  his  or  her  intention  to  appeal  against  the  conviction  5  6. 4.  c.  83. 
of  him  or  her,  and  shall  enter  into  recognizance  as  herein-afler 


directed  to  prosecute  such  appeal,  such  justice  shall  require  the  Power  of  i 
person  bj  whom  such  offender  shall  be  apprehended,  and  the  per-  ''^°'  ^  ^"^^ 
son  or  persons  whose  evidence  shall  appear  to  him  to  be  material  Jrasw'to    "" 
to  prove  the  offence  and  to  support  such  convictiouy  to  become  wnraton tad' 
bound  in  recognizance  (F.)  to  H.  M.»  his  heirs  and  successors,  to  witocnes. 
appear  at  the  said  general  or  quarter  sessions,  to  give  evidence  F. 

against  such  offender  touching  such  offence ;  and  the  justices  of 
the  peace  at  their  said  genersd  or  quarter  sessions  are  hereby  au- 
thorised and  empowered,  at  the  request  of  any  person  who  shall 
have  become  bound  in  any  such  recognizance,  to  order  the  trea- 
surer of  the  county,  riding,  division,  or  place  in  which  the  offence 
shall  have  been  committed,  to  pay  unto  such  prosecutor,  and  unto 
the  witness  or  witnesses  on  his  or  her  behalf,  such  sum  or  sums  of 
money  as  to  the  court  shall  seem  reasonable  and  sufficient  to  reim. 
burse  such  prosecutor  and  such  witness  or  witnesses  respectively 
for  the  expenses  he,  she,  or  they  shall  have  been  severally  put  to, 
and  for  his,  her,  or  their  trouble  and  loss  of  time  in  and  about 
such  prosecution ;  which  order  the  clerk  of  the  peace  is  hereby 
directed  and  required  forthwith  to  make  out  and  deliver  unto  such 
prosecutor,  or  unto  such  witness  or  witnesses,  upon  being  paid 
for  the  same  the  sum  of  2s.  and  no  more ;  and  the  said  treasurer 
is  hereby  authorised  and  required,  upon  sight  of  such  order,  forth- 
with to  pay  unto  such  prosecutor,  or  other  person  or  persons  au- 
thorised to  receive  the  same,  such  money  as  aforesaid;  and  the  said 
treasurer  shall  be  allowed  tlie  same  in  his  account ;  and  in  case  any 
such  person  or  persons  as  aforesaid  shall  refuse  to  enter  into  sucn 
recognizance,  it  shall  be  lawful  for  such  justice  to  commit  such 
person  or  persons  so  refusing  to  the  common  gaol,  there  to  remain 
until  he,  she,  or  they  shall  enter  into  such  recognizance,  or  shall 
be  otherwise  discharged  by  due  course  of  law. 

VI.  laroceetrfnsjS  at  fl»t&0iom. 

By  Stat.  5  G.4>.  c.  83.  §  10.,  when  any  incorrigible  rogue  shall  Power  of  ses. 

have  been  committed  to  the  house  of  correction,  there  to  remain  «on8  ^  detain 

until  the  next  general  or  quarter  sessions,  it  shall  be  lawful  for  ^^  ^im 

the  justices  of  the  peace  there  assembled  to  examine  into  the  cir-  g^^  puniah  by 

cumstances  of  the  case,  and  to  order,  if  they  think  fit,  that  such  whipping, 

offender  be  further  imprisoned  in  the  house  of  correction,  and  be  rogues  and 

there  kept  to  hard  labour  for  any  time  not  exceeding  one  year  ^*§^^°*^._ji,i 

from  the  time  of  making  such  order,  and  to  order  further,  if  they  ^-J^^"      * 
think  fit,  that  such  offender  (not  being  a  female)  be  punished  by 
whipping,  at  such  time  during  his  imprisonment,  and  at  such  place 
within  their  jurisdiction,  as  according  to  the  nature  of  the  offence 
they  in  their  discretion  shall  deem  to  be  expedient,  (a) 

-  -  -    ■  —  ■       ■ -  —    ^ 

r  (a)  Before  this  act  one  justice  might,  under  sUt.  17  G.  9.  c.  5.  $  7.,  order  a 
rogue  and  vagabond  to  be  publiclj  whipped.  The  form  and  manner  of  such 
public  whipping  may  perhaps  be  best  collected  from  the  provisions  of  former 
ragrant  acts,  fiy  stat.  22  H,  8.  c.  12.  the  vagrant  was  to  be  carried  to  tome 
Ttiarket  toton  or  other  place,  and  there  tied  to  the  end  of  a  cart  naked,  and  beaten 
with  whips  throughout  such  market  toum  or  other  place,  till  his  body  should  be  bloody, 
by  reason  ofsuchwhspping*  By  stat.  S9  EL  c.  4.  §  S.  he  was  to  be  stripped  nahd 
from  the  middle  vpwird^  and  only  Vfhipped,  till  hit  body  should  be  bloody. 
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5  6. 4.  c.  8S. 
Penalty  on 
oflScen  neglect- 
ing their  duties^ 


Oo  conviction 
of  officers,  &c. 
juftices  to 
make  order  for 
payment  of 
expeniea  of 
prosecution. 

33G.4*  c55. 


VII.  SDtttttd  0f  Con^taiilnt  aiiii  peace  ^ffioqi; 

l^enaltirjai  for  ^qlttt. 

By  8tat.  5G.4>.  c.SS.  §11.,  in  case  any  comtaUe  or  other 
peace  officer  shall  neglect  his  duty  in  any  thing  reqwred  of 
him  by  this  act»  or  in  case  any  person  shidl  disturb  or  hioder 
any  constable  or  other  peace  officer  in  the  executioo  of  tbu 
act,  or  shall  be  aiding,  abetting,  or  assisting  therein,  tod  thsil 
be  thereof  convicted  upon  the  oath  of  one  or  more  credible 
witness  or  witnesses  before  one  or  more  justice  or  josdca 
of  the  peace  where  such  oflfence  shall  be  committed,  emr 
such  offender  shall  for  every  such  offence  fifrfeit  any  nnn  not 
exceeding  51.;  and  in  case  such  offender  shall  not  foitbvidi 
pay  such  sum  so  forfeited,  the  same  shall  be  levied  by  diitres 
and  sale  of  the  offender's  goods,  by  warrant  from  such  justice  or 
justices ;  and  if  sufficient  distress  cannot  be  found,  it  shall  be  law- 
ful to  and  for  one  or  more  such  justice  or  justices  to  commit  the 
person  so  offending  to  the  house  of  correction,  there  to  be  kept 
for  any  time  not  exceeding  three  calendar  months,  or  until  such  iiDe 
be  paid ;  and  the  said  justice  or  justices  shall  cause  the  aidfiie, 
when  paid,  to  be  forthwith  delivered  to  the  treasurer  of  the  coootj, 
riding,  division,  or  place  where  such  offence  shall  have  been  csn- 
mitted,  to  be  by  him  added  to  and  used  as  part  of  the  stodcoftfce 
said  county,  riding,  division,  or  place. 

By  §  12.,  in  case  any  constable  or  other  peace  officer  shall  be 
convicted  before  any  one  or  more  justice  or  justices  of  the  peace, 
for  any  neglect  of  anv  duty  required  of  him  by  this  act,  or  of  aar 
disobedience  of  any  lawful  warrant  or  order  of  any  justice  or  )»- 
tices  of  the  peace  issued  under  the  provisions  of  this  act,  and  is 
case  any  two  or  more  justices  of  the  peace  shall  impose  sny  iiae, 
or  direct  any  penalty  to  be  paid  by  such  officer,  under  and  by  vins 
of  the  powers  given  to  justices  of  the  peace  by  stat.  S3  G.S.  cSi, 
intituled  An  actio  authorise  justices  qftkepaice  to  impotejkatf^ 
constables,  overseers f  and  other  peace  or  parish  officers,  Jvrwt^i 
duif/y  and  on  masters  of  apprentices  for  ill-usage  of  suck  tkdr  ^ 
prentices,  and  also  to  make  provision Jbr  the  execution  of  wimsU^ 
distress  granted  bu  magistrates,  or  under  any  other  powers  eoablBS 
such  justices  in  tnat  behalf,  then  and  in  every  such  case  itabaUbe 
lawful  for  such  justice  or  justices,  upon  conviction  of  toy  soc^ 
offender,  to  reimburse  and  allow  to  the  person  or  persons  oovhose 
complaint  or  information  such  offender  shall  have  been  coDncte' 
all  necessary  costs  and  expenses  which  such  person  or  penoosEif 
thereby  have  incurred,  or  by  any  appeal  made  in  cooaetjaefics 
thereof,  by  making  an  order  under  his  or  their  hands  sod  fffH 
upon  the  treasurer  of  the  county,  riding,  division,  or  plsoe,  ^ 
pay  to  such  person  or  persons  the  amount  of  such  costs  and  o- 
penses,  on  producing  the  said  order  and  giving  a  receipt  & 
the  same ;  and  the  same  shall  be  allowed  the  said  treasorer  ia^ 
account. 
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VIII.  jaolwr  to  gtatt^  nodding  $ou(ie0. 

By  Stat.  5  G.  4.  c.  83.  §  1S.»  it  shall  be  lawful  for  any  justice  of  s  0. 4.  c.  as. 

the  peace,  upon  information  on  oath  before  him  made,  that  any  Lodging 

person  herein-before  described  to  be  an  idle  and  disorderly  per-  houses,  && 

son,  or  a  rogue  and  vagabond,  or  an  incorrigible  roeue,  is,  or  is  '"'^ni^  ^ 

reasonably  suspected  to  be,  harboured  or  concealed  m  any  house  grants  may  be 

kept  or  purporting  to  be  kept  for  the  reception,  lodging,  or  en-  sewhed,  and 

tertainment  of  travellers,  by  warrant  under  his  hand  and  seal  to  suspected  per- 

authorise  any  constable  or  other  person  or  persons  to  enter  at  any  "o^"  brought 

time  into  such  house,  and  to  apprehend  and  bring  before  him  or  '»«^<»«»jtt»tice. 
any  other  justice  of  the  peace  every  such  idle  and  disorderly  per- 
son, rogue  and  vagabond,  and  incorrigible  rogue  as  shall  be  found 
therein,  to  be  dealt  with  in  the  manner  herein-before  directed. 


IX.  Certificated  to  adit  SUm», 

By  gtat.  5  6.4.  c.8S.  §  15.,  nothing  herein  contained  shall  ex-   Visiting  jus- 
tend  or  be  construed  to  extend  so  as  to  restrain,  hinder,  or  pre-  J[*^®^**^^5Lj 
vent  any  visiting  justice  of  any  county  gaol,  house  of  correction,  to^^f  ^5^ 
or  other  prison,  fi'om  granting  a  certificate  or  other  instrument  ficioes  for  en- 
for  enabhng  any  person  discharged  from  a  county  gaol,  house  of  abling  penons 
correction,  or  other  prison,  to  have  or  receive  alms  or  relief  in  or  disdmigedfy^m 
upon  his  or  her  route  to  his  or  her  place  of  settlement ;  provided  P™ontoreceiye 
that  such  certificate  be  made  and  drawn  up  in  compliance  with  ^J^."^    ^"^ 
the  directions  and  provisions   of  any  act  or  acts  ot  parliament 
for  the  better  regulation   and   management  of  gaols,  houses  of 
correction,  or  prisons.     And  if  any  person,  to  whom  any  such 
certificate  or  mstrument  shall  be  delivered,  shall  act  in  any 
manner  contrary  to  the  directions  or  provisions  of  such  certificate 
or  instrument,  or  shall  loiter  upon  his  or  her  route,  or  shall  de- 
viate therefirom,  every  such  person  shall  be  and  be  deemed  to  be 
a  rogue  and  vagabond  within  the  provisions  and  directions  of  this 
acty  and  shall  be  punished  accordingly.     See  5  G*  4.  c»  85.  §  22. 
et  seq.y  tit.  ^Iaol0« 

By  $  16.,  from  and  after  the  passing  of  this  act,  no  justice  Justices  not  to 
of   the  peace,  major,   or  other  magistrate  shall  grant  to  any  g«ntccrti6. 
person,  other  than  a  person  entitled  thereto  under  and  by  virtue  ^^^to  wk 
of  an  act  passed  in  the  forty- third  year  of  the  reign  of  his  late  relief  on  route, 
inajesty  king  George  the  third,  intituled  An  act  for  the  relief  of  except  to  sol- 
soldierSf  sauors,  and  marines 9  and  of  the  toives  of  soldiers  in  the  dien  and  sail- 
zases  therein  mentioned,  so  far  as  relates  to  England,  any  certificate  ^'•'  ^\^'^* 
or  other  instrument  enabling  such  person  to  ask  alms  or  relief  in  ^^'^r^^f 
their  route  to  any  place,  or  for  any  other  purpose  whatever ;  and  JJ^js  to  be  "^ 
every  person  asking  alms  or  relief  under  and  by  virtue  of  any  cer-  deemed  rogues 
tificate  or  other  instrument  hereby  prohibited,  is  liable  to  be  de-  ftnd  ragabonds. 
clared  to  be  an  idle  and  disorderly  person  in  like  manner  as  if  he 
or  she  had  possessed  no  such  certificate  or  other  instrument  as 
aforesaid. 
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[Criminal 


5  G.  4.  c.  83. 
Forxn  of  con^ 
▼icdon  under 
this  act. 


Conviction  to 
be  tnmsmitted 
to  the  Beflsionsy 
and  a  copy 
thereof  to  be 
evidence. 


X.  foxm  of  Cottfiicttotu 

By  Stat.  5  G'4f,  c.  83.  §  17*9  do  proceeding  to  be  had  before 
any  justice  or  justices  of  the  peace  under  the  proriaiooa  of  this 
act  shall  be  quashed  for  want  of  form  ;  and  every  conTicUon  of 
any  offender  as  an  idle  and  disorderly  person,  or  as  a  rogue  aod 
vagabond,  or  as  an  incorrigible  rogue  under  this  act,  shall  be  b 
the  form  or  to  the  effect  following,  or  as  near  thereto  as  ciroia- 
stances  will  permit ;  (that  is  to  say,) 


1  JiE  it  remembered,  thai  on  the  —  day  of- 


to  wit.  J  ^"^  in  the  year  of  our  Lord  ,  at  •  in  (k 

county  of  ,  A.  B.  i$  convicted  before  me  C.  D.,  ant  of\u 

majesty's  justices  of  the  peace  in  and  for  the  said  coutiiif,  of  bdn^ 
an  idle  and  disorderly  person  [or,  a  rogue  and  vagahondy  or,  a  n- 
corrigible  rogue"^  within  the  intent  ana  meaning  of  the  statute  mde 
in  the  fifth  year  of  the  reign  of  his  majesty  king  Georee  tktfist^ 
intituled  An  act  [here  insert  the  title  of  this  act;]  that  it  fo  tf|i 

Jbr  that  the  said  A.  B.  on  the day  of  ,  at  ■» 

in  the  said  county,  [here  state  the  offence  proved  before  the  ni' 
gistrate,]  and  for  fjohich  said  offence  the  said  A.  B.  if  orderd  to  k 
committeidto  the  house  of  correction  at  ■,  there  tokkqtts 

hard  labour  Jbr  the  space  of  ,  [or,  until  the  next  pftrd 

or  auarter  sessions.']  Given  under  my  hand  and  seal,  the  day,  fsr^ 
ana  at  the  place  Jirst  above  toritten. 

And  the  justice  or  justices  of  the  peace  before  whom  any  sod 
conviction  shall  take  place  shall,  and  he  and  they  is  and  arebertbj 
required  to  transmit  the  said  conviction  to  the  next  geneni  tf 
quarter  sessions  of  the  peace,  to  be  holden  in  and  for  the  coatTi 
riding,  division,  or  place  wherein  such  conviction  shall  have  tika 
place,  there  to  be  filed  and  kept  on  record ;  and  a  copy  ^  ^ 
conviction  so  filed,  duly  certified  by  the  clerk  of  the  Mce>  dnH 
and  may  be  read  as  evidence  in  any  court  of  record,  or  beSsK 
any  justice  or  justices  of  the  peace  acting  under  the  poiren  ui 
provisions  of  this  act. 


Penoni  ag« 
grieved  may 
appeal  to  tlie 
next  sesBons. 


XI.  mpptau 

By  Stat.  5  G.  4.  c.  83.  §  14.,  any  person  aggrieved  by  vxj^ 
or  determination  of  any  justice  or  justices  of  the  peace  oi^ 
sessions,  in  or  concerning  the  execution  of  this  act,  may  app 
to  the  next  general  or  quarter  sessions  for  the  county,  ridii^ 
division,  or  place  in  and  for  which  such  justice  or  justices  ^ 
have  so  acted,  giving  to  the  justice  or  justices  of  the  peace,  ^. 
act  or  determination  shall  be  appealed  against,  notice  in  ^^^^^'^ 
Such  appeal,  and  of  the  ground  thereof,  within  seven  dayf  ^tf 
such  act  or  determination,  and  before  the  next  general  or  ^oi^ 
sessions,  and  entering  within  such  seven  days  into  a  recogoa'^ 
with  sufficient  surety,  before  a  justice  of  the  peace  for  the  ooa>? 
or  place  in  which  such  persoq  shall  have  been  convicted,  p^* 
sonally  to  appear  and  prosecute  such  appeal ;  and  upon  ^J^ 
tice  being  given,  and  such  recognizance  being  entered  into*^ 
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justice  18  hereby  empowered  to  discharge  such  person  out  of  cus*  5  G.  4.  c  83. 
tody  ;  and  the  court  at  such  general  or  quarter  sessions  shall  hear 
and  determine  the  matter  of  such  appeal,  and  shall  make  such 
order  therein  as  shall  to  the  said  court  seem  meet,  and  in  case 
of  the  dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction, 
shall  issue  the  necessary  process  for  the  apprehension  and  punish- 
ment of  the  offender,  according  to  the  conviction. 

XII.  acrtonjff  —  iltmitattotttff  —  %ttblt  Codtg*  — 

General  3[00tir,  ttt* 

By  Stat.  5  G.4.  c.  83.  §  18.,  in  all  cases  where  an  action  shall  Justices,  &c.  to 
be  brought  against  any  justice  of  the  peace,  constable,  or  other  ^*^  ^^^ 
person,  for  or  on  account  of  any  matter  or  thine  whatsoever  done  n,g^j  be  m  " 
or  commanded  by  him  in  the  execution  of  his  duty  or  office  their  fAvour. 
under  this  act,  such  justice,  constable,  or  other  person,  if  he  shall 
have  judgment  in  his  favour,  shall  have  treble  costs  awarded  to 
him  by  the  court,  unless  the  judge  shall  certify  that  there  was  a 
reasonable  cause  for  such  action. 

By  §  19.,  every  such  action  shall  be  commenced  within  three  Limitation  of 
calendar  months  after  the  cause  of  action  or  complaint  shall  have  actions, 
arisen,  and  not  afterwards;  and  if  any  person  or  persons  shall  be 
sued  for  any  matter  or  thing  which  he,  she,  or  they  shall  have 
done  in  the  execution  of  this  act,  he,  she,  or  they  may  plead  the  General  issue, 
general  issue,  and  give  the  special  matter  in  evidence. 

XIII.  Kemobal  of  €onbitt0  to  tgeir  ?»tttUmmt». 

By  Stat.  5  6. 4.  c.  83.  §  20.,  every  person  who  under  the  provisions  Persons  con- 
>f  this  act  shall  have  been  convicted  as  an  idle  and  disorderly  ▼icted  under 
>ersoD,  or  as  a  rogue  and  vagabond,  shall  be  deemed  to  be  actually  ^"  *^^  ^ 
chargeable  to  the  parish,  township,  or  place  in  which  such  person  uiepuish^in 
hall  reside ;  and  such  person  shall  be  liable  to  be  removed  to  the  which  they 
larish  of  his  or  her  last  legal  settlement,  by  the  order  of  two  shall  reside, 
ustices  of  the  peace  of  the  division  or  place  in  which  such  person 
hall  reside. 

XIV.   dDeneral  &abinq* 

'By  §  21.,  wherever  by  any  act  or  acts  of  parliament  now  in  force  Persons  com- 
;  18  directed  that  any  person  shall  be  punished  as  an  idle  and  dis-  mittiag  offences 
rderly  person,  or  as  a  rogue  and  vagabond,  or  as  an  incorri-  ""^^T^?""®' 
ible  rogue,  for  any  offence  specified  in  such  act  or  acts,  and  not  J|^^i,|,ed  under 
erein-before  provided  for  by  this  act,  in  every  such  case,  whether  this  act. 
ich  person  shall  or  shall  not  have  committed  any  offence  against 
lis  act,  every  such  person  shall  be  punished  under  the  provisions, 
owers,  and  airections  of  this  act. 

XV.  €ftniftiom  from  tfie  taagratit  llato. 

By  Stat.  43  G.  3.  c.  61.,  soldiers,  sailors,  mariners,  and  the  wives  43  g.  s.  c.  6i. 
r  soldiers  therein  mentioned  are  relieved  against  the  penalties  of  58  0. 3.  c  9S. 
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the  vagrants  acU.  (a)  Its  provisioDs,  and  those  of  stat  58  6.S.  cdi, 
are  stated,  tit.  fSLiiimtz  iUtOf  in  another  vol. 

A.  (A.)  Information  against  an  Idle  and  Disorderly  Person  oq 

Stat  5  6. 4.  c*  83.  §  3. 

County  ofl  T^E  complaint  and  informatum  (^kA^om^ikt 
— ^-^   V       over  iters  of  the  poor  of  the  paruk  of  ^--^^n^ 

to  wit.  J  county  of  ■,  taken  upon  oath  this — daif  of 
before  fite,  J.  P.  esquire^  one  of  his  majesty  s  justices  qfikepteau 
and  for  the  said  county^  Who  saiih  that  A.  O.  of  the  tame  pontili 
labourer^  being  a  person  able  to  toork,  and  thereby  [or,  hjf  Set 
meanSi  as  the  case  may  be],  to  maintain  himself  and  Jinmi,kA 
wilfidly  refused  [or,  neglected'}  so  to  dot  by  imick  wiyyt  dtfsdt 
[or,  neglect}  they  are  become  chargeable  to  the  said  pariAi  ed 
are  now  actually  chargeable  thereto,  and  have  been  Jor  ^sfsa^ 

■  and  upward,  [as  the  case  may  be,]  tohereupoHhetkemi 
A.  I.  prays  that  he  the  said  A.  O.  may  be  punished  as  om  idkesi 
disorderly  person  [or,  as  the  case  may  bej, 

Snoornf  t^c.  before  me, 

J.  P. 

B.  (B.)  Warrant  to  apprehend  therenpon. 

County  ofl  To  the  constable  of  the  parish  of  ,  and  to  i3 

■  V     constables  and  others  his  majesty's  officen  of  tlit 
to  wit.    J      peace  for  the  said  county  of  ■  ^ 

pORASMVCH  as  A.  I.,  one  of  the  overseers  qfthefoonfit 

parish  of ,  in  the  said  county ,  hath  this  day  made  aa- 

plaint  ana  information  upon  oath  before  me,  J.  P.  esmttrtf  m  ^ 
his  majesty's  justices  of  the  peace  in  and  for  the  saiacasMtfj^ 
A.  O.  of  the  same  parishy  labourer,  being  a  perton  aUe  iow^ 
and  thereby  [or,  by  other  means,  as  the  case  may  be],  to  smo^ 
himself  and  family,  hath  wilfully  refused  [or,  neglcded]  sai^i^ 
by  which  wiiful  default  [or,  negtecf]  they  are  become  charnJlk  ^ 
tne  said  parish  of  ,  and  are  now  actually  chargeable  tka^ 

and  have  been  for  the  space  of  ,  and  upwards  [as  tbe  ok 

may  be]  :  These  are  therefore  to  command  you  in  his  saidm^} 
name  forthwith  to  apprehend  and  bring  before  me  the  bodtf^^ 
said  A.  O.  to  answer  unto  the  said  complaint,  and  to  hefo^ 
dealt  withal  according  to  law.  Herein  fail  you  not.  Gives  ia<^ 
my  hand  and  seal  this  ■  day  of  ■ ,  in  the  year^^ 

Lord  one  thousand  eight  hundred  ana       ■     . 

C.  (C.)  Examination  of  a  Vagrant  on  stat.  5  G.4.  e.85.  j^ 

County  of  f  7W£  examination  of  A.  O.,  a  rogue  and  W>^ 

4       taken  on  oath  before  me ,  one  ofV'^'^ 

to  wit.     [^justices  of  the  peace,  in  and  for  the  saidcoiB^^ 
— -  day  of  ,  in  the  year  of  our  Lord  18 — . 

(a)  By  fttat.  58  G.  S.  c.  31.,  stat.  S9  £1.  c  17.  <<  agamst  wsaWm  P«^ 
pretending  to  be  loldiers  or  nutfinens"  i*  repealed. 
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Jl'ho  on  his  oath  saiih^  thai  he  toas  bom  at  -i..-..-.  [and  so 
ace  out  the  history  of  his  life  so  far  forth  as  to  ascertain  tiis  last 
gal  place  of  settlement.] 

).)  Commitment  of  an  Idle  and  Disorderly  Person  under  d. 

Stat.  5  6.  4.  r.  83.  $  3. 

ounty  offTo  the  constable  of in  the  said  county,  and 

to  the  keeper  of  the  house  of  correction  at  » 


to  wit.    1^     in  the  said  county 

J/^HEREAS  A.  V.  was  this  day  duly  convicted  before  me  , 

one  of  the  justices  of  our  lord  the  king^  assigned  to  keep  the 

ace  of  our  satd  lord  the  king  in  and  for  the  said  county  of , 

\d  also  to  hear  and  determine  divers  JelonieSf  trespasses^  and  other 
isdemeanors  in  the  said  county  committed^  of  being  an  idle  and 

^orderly  person,  Jbr  that  he,  on  the day  of ^  in 

e  year  ojour  Lord  ,  at ,  tJi  the  parish  of  , 

ike  said  county,  did  [state  act  of  vagrancy,  as  the  case  may  be], 
ntrary  to  the  form  of  the  statute  in  such  ease  made  and  providdy 
d  xoas  by  me  adjudged  to  be  committed  for  the  said  offence  to  the 
use  of  correction,  there  to  be  kept  to  hard  labour  for  [any  time 
t  exceeding  one  calendar  month],  according  to  the  form  of  the 
d statute:  These  are  therefore  to  command  you  the  said  constable 
convey  the  same  A.  V.  to  the  said  house  of  correction,  and  him  to 
\ker  to  the  keeper  thereof,  together  toith  this  toarrant.  And  I  do 
'eby  command  you  the  said  keeper  to  receive  the  said  A.  V.  into 
ur  custody,  in  the  said  house  of  correction,  and  him  there  safelu 

'p  to  hard  labour  for [as  above].  And  for  so  doing  this  shall 

your  sufficient   voarrant.      Given  under  my  hand  and  seal  at 

,  this  "  day  of  ,  in  the year  of  the  reign 

his  present  majesty  king  William  the  fourth,  and  in  the  year  qf 
'  Lord  one  thousand  ei^t  hundred  and 

)  Commitment  of  a   Rogue  and  Vagabond  under  stat 

5  G«  4.  c.  83.  §  4. 

Jnty  of  f  To  the  constable  of  in  the  said  county,  and 

to   the  keeper   of  the   house   of   correction  at 
,  in  the  said  county. 

THERE  AS  A.  V.  toas  this  day  duly  convicted  before  me  J.  P. 

esquire,  one  of  the  justices  of  our  lord  the  king  assigned  to 
)  tne  peace  of  our  satd  lord-  the  king  in  and  for  the  said  county 

' ,  as  a  rogue  and  vagabond,  [or,  of  being  an  idle  and  dis' 

irly  person,  as  the  case  may  be,]  for  that  he  the  said  A.  V.  on 

• day  of  ',  in  the  year  of  our  Lord  one  thou* 

i  eight  hundred  and  — — -,  at  — ,  in  the  parish  of  , 

^e  said  county,  did  [here  state  the  act  of  vagrancy  of  which  the 
Qder  is  convicted,]  contrary  to  the  form  of  the  statute  in  such 

made  and  provided  ;  and  ioas  by  me  adjudged  to  be  committed 
the  said  <0ence  to  the  house  of  correction,  there  to  be  kept  to 
I  labour  for  the  space  of  (a) :    These  are  therefore  to 

)  If  Uie  offimder  be  ao  '*  idle  end  diiorderlj  penoo,'*  he  mey  be  committed 
\  kept  to  hard  labour,  for  any  time  wi/k  exceeding  one  etdendor  month ;  if  a 

3L.    III.  S  P 
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command  you  the  said  constable  to  convey  the  smd  A.  V.  to  ikemd 
house  of  correction,  and  him  to  deliver  to  the  keeper  il^eoaoyt- 
ther  xvHh  this  xjoarrant.  And  I  do  hereby  command  vmi  tkemd 
keeper  to  receive  the  said  A.  V.  into  your  custody  tn  the  said  to 
of  correction,  and  him  there  safely  keep  to  hard  tabtmr for  tju  ffm 

If  , ;    [if  the  commitment  be  to  the  next  •esnoos  ay, 

unta  the  next' general  or  quarter  sessions  of  the  peace  to  be  kdiei 

at in  and  for  the  said  county  of — ,  then  snd  tkm 

to  he  further  dealt  with  according  to  lawrandhavewkmU-^ 
there,  together  with  this  precept  (a),  or,  untU  he  thesetd  A.  \.^a* 
be  discharged  by  due  course  of  law;'}  and  for  so  doing  ikuskmk 
your  sufficient  warrant.   Given  under  my  hand  and  s^  st        -, 

in  the  said  county  of ,  this day  Sr-T-TT'' 

the yeir  of  the  reign  of  his  present  majesty  ^."f  »^ 

the  fourth,  and  in  the  year  rfour  Lord  one  thousand  oflkMSdrta 

and 
-  -Ki.  In  case  of  the  commitment  of  an  incorrigible  rogue,  it  nmii  be. 

l^^  «  until  the  next  general  (or,  quarter)  sessions  to  be  bolden  H  oj 

^^  '  in  and  for  the  county,  &c^  to  be  then  and  there  further  dolt  rC 

according  to  law.     And  have  you  him  then  there,  together  na 
this  precept."     See  form  of  conviction  ante,  §  10.  of  lh»  tit 

'•  (F.)  Recognizance  to  prosecute  a  Vagrant  at  the  Sessiea?. 

on  Stat  5  G.  4.  c.  83.  §  9. 

County  off  ffE  it  remembered,  that  on  the -day  of --^'^ 

l—J  ^  tn  the  year  of  the  reign  of(m:^ 

to  wit.     t  William  the  fourth,  of  the  united  kinedm  «/  w« 
Britain  and  Ireland  king,  defender  of  the  faith,  A.  B.  ^"TT' 

in  the  said  county  of ^personaUy  came  ^/^!^'jy'Z 

quire,  one  of  the  justices  of  our  said  lord  the  king,  awi^^wh? 
the  peace  in  and  for  the  said  county,  and  acknowledged  himsdfj^ 

to  our  said  lord  the  king  the  sum  of pounds  S^ff^  f*  *^. 

Jul  money  of  Great  Britain,  to  be  made  and  levied  ofhsgfoism 
chattels,  lands  and  tenements,  to  the  use  of  our  said  lord^bMj^^ 
heirs  and  successors,  if  he  the  said  A.  B.  shaUfaU  intkeofii^ 

underwritten :  —  "  v  ii*  f*« 

The  condition  of  this  recognizance  is  such,  that  if  »^ 

bound  A.  B.  shall  personally  appear  at  the  next  general  [^f«^ 

sessions  of  the  peace  to  be  holden  at iji  and  fir  Wf^ 

county,  and  then  and  there  prosecute  and  give  ^'^^^^ 
A.  v.  for  [here  state  the  act  of  vae rancy  for  which  tbe  o«^ 
is  committed],  and  shall  not  depart  the  court  without  ka^tf^^ 
then  the  above-written  recognizance  to  be  void,  or  dtetorm^^^ 
its  fuU  force.  Taken  and  acknowledged  the  day  andfs^y 
above  written  before  me,  j^ 


"  rogue  and  Tagabond,'*  to  be  kept  to  bard  labour  for  any  tint  n'*^ 

thret  aJendar  month*.     Vide  §  3,  4.  ,^ 

(a)  According  to  the  obserradoos  of  i^lNoncX,  inf.  Y.<Af.^tf0^r 

Jbrdthire,  1 8  JSeut,  576.,  under  atat.  1 7  6.  5U  c  5.,  th* cautMuki 
were  alwayi  in  tbe  same  initniment. 
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[F  a  justice  see  a  felony  or  other  breach  of  the  peace  committed  Wamat  to  ap- 

in  his  presence,  he  may  in  his  own  person  apprehend  the  felon.  P>«fa«nd,  in 
Lnd  so  he  may  by  word  command  any  person  to  apprehend  him,  ^^  *^'''*^" 
nd  such  command  is  a  good  warrant  without  writing :  but  if  the  ^  ^^    S* 
sune  be  done  in  his  absence,  then  he  must  issue  bis  warrant  in 
rriting.     2  Hale,  86.  Dak.  c.  169.  p.  401. 
Concerning  which  we  will  shew, 

I.  For  tohat  Causes  it  may  be  granted. 
11.   What  is  to  be  done  previously  to  granting  it* 

III.  How  Jar  it  is  grantable  on  Suspicion. 

IV.  The  Form  of  it. 

V.  Indorsement  of  a  Warrant  in  another  County. 

I.  iFor  togat  Cauises  it  map  iie  granttH^ 

There  seems  to  be  no  doubt  but  that  a  warrant  may  be  lawfully  For  what  eausc 
ranted  by  any  justice  for  treason,  felony,  or  pnsmunire,  or  any  •  warrant  may 
ther  offence  against  the  peace ;  also  it  seems  clear  that  wherever  ^  g'A'^ted. 

statute  gives  to  any  one  justice  a  jurisdiction  over  any  offence, 
r  a  power  to  require  anv  person  to  do  a  certain  thing  ordained 
y  such  statute,  it  impliedly  gives  a  power  to  every  such  justice   in  all  caaaa 
>  make  out  a  warrant  to  bring  before  him  any  person  accused  of  where  the 
jch  offence,  or  compellable  to  do  any  thing  ordained  by  such  i^^.  ''*' 
tatute ;  for  it  cannot  but  be  intended  that  a  statute,  giving  a  Jtt'>*<»^^« 
arson  jurisdiction  over  an  offence,  doth  mean  also  to  give  him  the 
ower  incident  to  all  courts  of  compelling  the  party  to  come  before 
fill.      2  Hatv.  c.  13.    §15.      12  Rep.  ISl.  b.     R.  v.  Simpson f 
0  Mod.  248.     Bane  v.  Mcihuen,  2  Bing.  63.  anii,  tit   wesf* 

But  in  cases  where  the  king  is  no  party,  or  where  no  corporal  Where  a  aum- 
unishmei^t  is  appointed,  as  in  cases  for  servants'  wages,  and  the  mons  is  mora 
ke,  or  in  cases  of  misdemeanor,  where  there  is  no  probability  proper, 
lat  the  party  will  abscond,  it  seemeth  that  a  summons  is  the 
lore  proper  process,  and  for  default  of  appearance  the  justice 
laj  proceed ;  and  so  indeed  oflentimes  it  is  directed  by  special 
atutes. 

Indeed,  as  a  warrant  deprives  a  man  of  his  liberty,  a  summons 
nl  V  ought  to  issue,  and  not  a  warrant,  without  information  upon 
%th.     2  Barnard,  S4.  ??•  101. 

II.  mf^at  10  to  be  tiom  ptxbioMlp  to  granting  iu 

It  is  convenient,  though  not  always  necessary,  that  the  party  Complaint  to 
ho  demands  the  warrant  be  first  examined  on  oath  touching  the  *^  ^  ^•** 
hole  matter  whereupon  the  warrant  is  demanded,  and  that  such 
Kumination  bt  put  into  writing.     1  Hakt  582.    2  Hate,  111. 

Sp  2 
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Warrant  upOQ 
suspicion^ 
and  before  in- 
dictment. 


&  P. 


S.  P. 


General  war- 
rant Toid. 


In  libel. 


JiiaticeUaj 
gnuithii  war- 
lant. 


III.  !^olo  fat  it  in  0tatiraUf  on  diqipimti. 

Lord  Hale  proves  at  large,  contrary  to  the  opinion  of  Lord 
Coke^  (4  Inst.  177.)  that  a  justice  hath  power  to  inae  a  wirnnt  to 
apprehend  a  person  suspected  of  felony,  before  he  b  indicted; 
and  that,  though  the  original  suspicion  be  not  in  himself,  but  in  the 
party  that  prays  his  warrant.    2  Hale^  107 — llOi 

For  the  justices  are  judges  of  the  reasonableness  of  the  mspicieD, 
and  when  they  have  examined  the  party  accusing  toachnigtlie 
reasons  of  his  suspicion,  if  they  find  the  causes  of  sospicioRtobe 
reasonable,  it  is  now  become  the  justices'  suspicion  aswdlsitbdn. 
2  Hale,  79,  80. 

And  in  another  place,  speaking,  of  this  opinion  of  Lord  Cak, 
he  delivers  himself  seemingly  with  a  kind  of  warmth  not  Qsalto 
him :  '<  I  think,"  says  he,  **  the  law  is  not  so,  and  the  coutsit 
practice  in  all  cases  hath  obtained  against  it,  and  it  would  be  per- 
nicious to  die  kingdom  if  it  should  be  as  Lord  Cbie  ddirenit; 
for  malefactors  would  escape  unexamined  and  undiscorered,  f^ 
a  man  may  have  a  probable  and  strong  presumption  of  thegofi 
of  a  person,  whom  yet  he  cannot  positively  swear  to  be  gi3tj>' 

1  H(Ue,  579. 

Mr.  Hawkins  likewise  seems  to  be  of  the  same  opinion  a^ 
Lord  Coke,  but  delivereth  himself  with  his  wonted  csatioo  isd 
candour.  **  It  seems  probable,"  he  says,  **  that  the  pncdce  d 
justices  of  the  peace  in  relation  to  this  matter  is  noirbeoooei 
law,  and  that  a  justice  may  justify  the  granting  of  a  warnstfiv 
the  arrest  of  any  person,  upon  strong  grounds  of  sospidfls,  fir 
a  felony,  or  other  misdemeanor,  before  any  indictment  bath  bees 
found  against  him ;  yet  insomuch  as  justices  claim  tbio  povc^ 
rather  by  connivance  than  any  express  warrant  of  law,  sndsBce 
the  undue  execution  of  it  may  prove  so  highly  preJQdidiit<> 
the  reputation,  as  well  as  the  liberty  of  the  party,  a  joslkecn- 
not  well  be  too  tender  in  his  proceedings  of  this  Idnd.  and  se^ 
to  be  punishable,  not  only  at  the  suit  of  the  king,  but  abo  ^ 
the  party  grieved,  if  he  grant  any  such  warrant  groundlesdj  «^ 
maliciously,  without  such  a  probable  cause  as  might  induce  toe- 
did  and  impartial  man  to  suspect  the  party  to  be  guilty.*  2  H^ 
CIS.  §18. 

But  a  general  warrant,  upon  a  complaint  of  robbery,  toipp* 
bend  all  persons  suspected,  and  to  bring  them  before  a  jast]ce,iip 
been  ruled  void ;  and  false  imprisonment  lies  against  him  tbit  b- 
sues  such  a  warrant.     1  Hale,  580.  2  Hale,  11 2. 

The  illegality  of  general  warrants  is  now  fully  estabfiihe^ 

2  Hawk.  c.  13.  «  10.  Sf  n.  (2.)  ib. 

So- a  general  warrant  to  apprehend  the  authors,  printert,  01 
publishers  of  a  libel,  without  naming  them,  is  iUe^  Mt^^ 
Leach,  1  Blac.  Rep.  555.  19  HowelFs  Si.  Tr.  1008.  S^ 
1742. 

But  it  appears  to  be  now  clearly  established,  thatajoioce^ 
peace  has  authority  to  issue  his  warrant  for  the  arrest  m  ■  P^i? 
chaffed  with  having  published  a  libel,  and  upon  the  ne^ed  »^ 
party  so  arrested  to  find  sureties,  may  comnut  him  to  ^tiwh^ 
to  remain  till  he  be  delivered  by  due  course  of  law.  Bttt  t.  d^ 
nant,  I  Brpd.  8f  Bing.  548.     See  tit.  HiM,  §  lY.  p.  52*. 


Law.]  CHarrant  {Form  of.)  949 

IV.  ^j^i^ormofi^ 

Mr.  Dalton  says,  the  warrant  is  the  better  if  it  bear  date  of  the  Phwe. 
ilace  where  it  is  made.     DalU  c.  169.  p.  402. 

And  Lord  Hale  says,  the  place,  though  it  must  be  alleged  in 
)]eading«  need  not  be  expressed  in  the  warrant.    2  HaUf  111. 

And  Mr.  Hatokins  says,  it  is  safe,  but  perhaps  not  necessary,  in 
he  body  of  the  warrant  to  shew  the  place  where  it  was  made :  yet 
t  seems  necessary  to  set  forth  the  county,  in  the  margin  at  least, 
fit  be  not  set  forth  in  the  body.     2  Haw.  c.  13.  §23. 

It  may  be  directed  to  the  sheriff,  bailiff,  constable  (a),  or  to  any 
ndifferent  person  by  name  who  is  no  officer ;  for  the  justice  may 
luthorise  any  one  to  be  his  officer,  whom  he  pleases  to  make 
uch ;  yet  it  is  most  advisable  to  direct  it  to  the  constable  of  the 
)recinct  wherein  it  is  to  be  executed,  for  no  other  constable,  and, 
i/orliorit  no  private  person  is  compellable  to  serve  it.  2  JFfatv. 
.  13.  §  27.     Dolt,  c.  169.  p.  404<.     2  Hale,  110. 

Bat  in  the  case  of  an  act  of  parliament,  it  is  said  that  if  the  Under  the  ge. 
ict  direct  that  a  justice  shall  grant  a  warrant,  and  do  not  say  "*'*^  proTirione 
0  whom  it  shall  be  directed,  by  consequence  of  law  it  must  **  *     ^ 
)e  directed  to  the  constable,  and  it  cannot  be  directed  to  the  she- 
iff,  unless  such  power  be  given  in  the  act.    2  Ld.  Raym.  1192. 
ISalk.^l. 

The  warrant  may  be  styled  in  divers  manners;  as,  1.  In  the  Style  of. 
lame  of  the  king ;  and  yet  the  teste  must  be  under  the  name  of  the 
ustice  that  grants  it  out.  Or,  2.  It  may  be  styled  or  made  only 
n  the  name  of  the  justice.  Or,  3.  It  may  be  made  without  any 
it^le,  and  only  under  the  teste  of  the  justice,  or  only  subscribed  by 
Mm.    As  followeth : 

In  the  King's  Majesty's  Name. 

nty  of     1  T\7'ILLI AM  thejburth,  hy  the  grace  of  God  (if  the  in  the  name  of 

■  >        unUed  kingdom  ofGreatBnimn  ana  Ireland  king  f  the  king, 

to  wit.  J  defender  of  the  Jaith  :  To  our  sheriff' of  the  county 
if'  ,  to  the  high  constable  of  the  hundred  o/^  ,  i«  the 

ame  county ,  and  constables  <>f  the  town  of  ,  in  the  same 

ountyy  ana  to  all  and  singular  our  bailiffs  and  ministers  in  the  same 
ounty,  as  well  within  liberties  as  without,  greeting  •• 

Forasmuch  as  A.  I.  of  -^^— -  hath  come  before  J.  P.  esquire, 
>ne  of  our  justices  assigned  to  keep  our  peace  within  the  said  county, 
md  hath,  SfC. 

(Concluding  it  in  the  justice's  name,  as  thus :  Witness  the  said 
f.  P.  at  ,  the  —  day  of .) 

Note.  That  wheresoever  the  warrant  is  made  in  the  king's 
mme,  there  it  ought  to  be  directed  to  all  ministers,  as  well  within 
iberties  as  without,  for  the  king  is  made  a  party.    And  so  it 


!]!ou 


(a)  In  S.  T.  Weir  and  othen,  ff.  1823,  I  B.  i  Ci  288.,  a  warrant  of  dis- 
ms  for  a  poor's  rate,  directed  to  the  constables  of  WbclwUh,  without  naming 
hem  as  indinduals,  was  held  not  legally  executed  by  them  out  of  their  juris* 
liction,  vis.  in  A.  PsttTs,  Deptfcrd.  But  now  by  stat.  5  G.  4.  c.  18.  (6.,  con- 
tables  may  execute  warrants  out  of  their  precincts,  proWded  the  place  in  which 
uch  warrants  are  executed  be  within  the  jurisdiction  of  the  justice  granting  or 
«cking  the  same.     See  tit  Zzxtit,  $  III.  anie,  p.  39. 
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may  be  done  in  all  other  warranU,  eflpeciaUy  for  felony,  or  for  the 
peace  and  good  behaviour,  becaose  it  is  the  senice  of  the  king. 
Dalt.  c.  174*.  p.  415. 


Or  thus,  in  the  Name  of  the  Justice  hirosetfl 


Ia  th*  name  of 
the  justice. 


County 


Common  foniy 
flubecribed  bj 
the  justice. 


To  contain  the 
cauM  where- 
upon granted. 


to  wit 
of  the  hundred  of 
stables  of  the  town  of' 


fthe  said  county y  to  the  bamffor  anuimt 
-» tcithin  the  said  county^  to  ikeprtiy  ^>^ 
—^9  toithin  the  said  hundred  and  coke.'}, 


and  to  all  other  the  ministers  and  officers  of  our  said  hrd  the  k:^ 
within  the  said  county ^  and  to  every  ofthem^  meting: 

Forasmuch  as^  Sfc     Given  under  my  hand  and  teal  ike  — — 
day  of  4-c.    (Dalt  c.  174.  p.416.) 

The  following  is  the  common  Form  of  a  Warrant  geoenily 

used. 
County  of 


Dunty  of  1 
to  wit.    J 


To  the  constable  of  S 


officers  in  the  said  county  of 


i^  and  all  otlicr  pcjce 


pORASMUCH  as  A.  I.  of  B in  the  saidcmiir^ 

man^  hath  this  day  made  information  and  eomplaud  npw  c-ci 
before  me  G.  C.  esq.t  one  of  his  fnyesiyi*s  justices  of  ike  ftcst  ^ 
and  for  the  said  county^  that  A.  O.  ^  C  in  the  said  cmuiji,  ^ 

bourerf  on  the     '  day  of  — — -  instant,  at ^i  »  ^ 

said  county^  [here  state  tne  crime  and  offence  charged  io  (lie  ■- 
formation.] 

These  are  therefore  to  command  yout  in  his  majesty  tneuetffi^; 
V)ith  to  apprehend  and  bring  before  me,  or  some  other  of  kit  wje^f 
justices  of  the  peace  in  and  for  the  said  county  $  ins  bodtf  oj'f 
said  A.  O.  to  ansv^er  unto  the  said  complaint^  and  to  hejviif 
dealt  voithal  according  to  lam.  Herein  Jail  you  not,  Gm*  i^ 
my  hand  and  seal,  tne  day  of  ,  in  tkeyer^nf 

lord  one  thousand  eight  hundred  and 

Regularly,  the  warrants  especially  if  it  be  for  the  peicc  v^ 
behaviour,  or  the  like,  where  sureties  are  to  be  found  or  reqift^ 
ought  to  contain  the  special  cause  and  matter  whereupoo  i^  ^ 
granted,  to  the  intent  that  the  party  upon  whom  it  is  to  be«nrt 
may  provide  his  sureties  ready,  and  take  them  with  him  tots 
justice  to  be  bound  for  him ;  but  if  the  warrant  be  for  tretf^ 
murder,  or  felony,  or  other  capital  offence,  or  for  great  coosp 
cies,  rebellious  assemblies,  or  the  like,  it  hath  beennHl^ 
needeth  not  to  contain  any  special  cause,  but  the  wvnDidv 
justice  may  be  to  bring  the  party  before  him,  to  make  sm^^ 
such  things  or  matters  generally  as  shall  be  objected  egm^^* 
the  kings  behalf    DaU.  c.  169.    2  //aw.  c.  IS.  § «5.  2  Ht^J'' 

But  Afr.  Lambardwi%,  every  warrant  made  by  a  justice  v»| 
peace  ought  to  comprehend  the  special  matter  upon  wfaicbitp 
ceedeth  ;  even  as  all  the  king's  writs  do  bear  their  |[ropcrci^ 
in  their  mouth  with  them :  and  as  for  the  form  that  n  c^^flf[ 
used,  to  ansnoer  to  such  things  as  shall  be  objected^  viivA\^ 
they  were  not  fetched  out  of  the  old  learned  pr^^*^^  f: 
lately  brought  in  by  such  as  either  knew  not,  or  cared  v^  ^ 
they  writ.     Lamb.  87. 
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The  warrant  oueht  regularly  to  mention  the  name  of  the  party  To  mention  the 

0  be  attached,  and  must  not  be  left  in  general,  or  with  blanks  to  ^^^^^ 
\e  filled  up  by  the  party  afterwards.    2  Hale,  114.    Dali.  c.  169.  £SS,S 

►.  402. 

'  A  warrant  for  the  apprehension  of  "  Hood  (omitting  the  Warrant  omlt- 

^hristian  name),  of  B,  in  the  parish  of  F.y  by  whatever  namelhe  '°8  Chrirtian 
nay  be  called  or  known,  the  son  of  Samuel  Hood^  to  answer,*'  &c.  SlminffnoiSe. 
ras  held  defective,  as  omitting  the  Christian  name,  assigning  no  qu^ouise, 
eason  for  the  omission,  nor  giving  any  distinguishing  particulars  keld  bad. 
»f  the  individual ;  and  the  conviction  of  the  prisoner  because  he 
lad  resisted  was  held  wrong.  Af.  T,  18SQ»  R*  v.  Hood^  I  M.  281. 
ice  ante  S.  C.  tit.  Q^omiciTie,  §  IV.  p.  341. 

The  same  rule  obtains  in  warrants  on  civil  actions.    Burdem  v.    ..^  . 
^cm,2WiU.VJ.  ^^^ 

Therefore,  where  the  sheriff  having  directed  a  warrant  to  A,  by 
lame,  and  all  his  other  officers,  B.'s  name  (another  of  the  sheriff^ 
officers)  was  inserted  after  the  warrant  was  signed  and  sealed  bv 
he  sheriff;  and  therefore  an  arrest  by  B.  was  holden  illegaly 
Cousin  V.  BarrotOy  6  T.  i2.  122.  In  this  case  Ld.  Kenyon  C.  J. 
aid,  '^  I  remember  a  case  of  a  very  serious  nature  happening 
ome  years  ago  from  the  circumstance  of  altering  a  warrant ;  a 
;entleman  who  had  obtained  a  warrant  directed  to  a  sheriff's  offi- 
er  to  arrest  his  debtor,  struck  out  the  officer's  name  and  inserted 
lis  own  in  its  stead ;  and  he  was  shot  by  the  defendant  in  arresting 
lim  ;  the  defendant  was  tried  for  the  murder,  and  on  the  trial  a 
pecial  verdict  was  found ;  but  it  was  held  not  to  be  murder,  be- 
ause  the  arrest  was  illegaJ,  and  that  at  the  most  it  was  only  man- 
laughter." 

The  warrant  may  issue  to  bring  the  party  before  the  justice  May  issue  to 
rho  granted  the  warrant  specially,  and  then  the  officer  is  bound  ^"*  ****  P?^ 
3  bring  him  before  the  same  justice;  but  if  the  warrant  be  to  tice%f  the^"*' 
ring  him  before  any  justice,  then  it  is  in  the  election  of  the  count|^ 
fficer  to  bring  him  before  what  justice  of  the  county  he  thinks  fit, 
nd  not  in  the  election  of  the  prisoner.  1  Hale^  582.  2  Hale^  112. 

It  ought  to  set  forth  the  year  and  day  wherein  it  is  made,  that  ^^^^  "*■** 

1  an  action  brought  upon  an  arrest  by  virtue  of  it,  it  may  appear  ^^^  ""^  ^T*' 

o  have  been  prior  to  such  arrest;  and  also,  in  case  where  the  and plact* where 
tatute  directeth  the  prosecution  to  be  within  such  a  time,  that  it  offence  com- 
lay   appear  that  the  prosecution  is  commenced  within  such  time  mitted. 
tnited:  likewise,  where  a  penalty  is  given  to  the  poor  of  the 
arish  where  the  offence  shall  be  committed,  or  the  like,  it  ought 
3  specify  the  place  where  the  offence  was  committed.     2  ifatv. 
.  13.  §  22. 

Finally,  it  ought  to  be  under  the  hand  and  seal  of  the  justice  Hand  and  seal 
rho  makes  it  out.     Ih.  §  21.  of  justice. 

By  the  terms,  however,  of  a  particular  statute,  a  warrant  may  ^y  particular 
e  valid,  though  not  under  seal.  Thus  in  trover,  where  defendant  Jj^^^^ay  be**^" 
ustificd  under  a  warrant  of  distress  for  a  penalty  under  9  G.  2.  good  though 

•  23.,  for  selling  spirituous  liquors  without  a  licence,  it  appeared  «gned  only. 
»n  case  reserved  that  the  warrant  was  signed  by  two  justices, 

•  lit  not  sealed:  the  court  held   the  warrant  sufficient,    as  the 

2  Car.  2.  c.  24.  §  25.,  to  which  the  statute  in  question  referred, 
uthorised  the  issuing  of  warrants  under  their  hands.  Padfieldv* 
':abeU,  WUlesy  AiU. 

The  warrant  of  a  magistrate  is  not  returnable  at  any  particular   How  long  con- 

3  p  4  tinuet  IB  force. 
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Warrant  to 
arrest  that  party 
may  be  bound 
to  appear  at 
next  sesuoni. 


Warrant  must 
be  drawn  up  at 
the  time  it  is 
granted. 

A  warrant  has 
no  legal  effect 
till  duly  exe- 
cuted. J 


Warrant  signed 
In  blank,  but 
filled  up  before 
being  issued, 
(a)  Sic 


Warrant  ad^ 
dressed  to 
sevenL 


84G.S.  C.55. 
Oath  to  be 
made  of  the 
Justice's  hand- 
writing. 

Indorsement 
by  justice  of 
county,  &C. 
where  offbnder 
shall  escape. 
Proceedings 
thereon. 
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time,  but  continues  in  force  until  it  is  fully  executed  and  obeyed, 
though  it  were  seven  years,  provided  the  magistrate  so  long  life. 
Per  Ld,  Kenyan  C.  J.  Dickinson  v.  Brown^  Peakes  N.  P.  254. 
1  Esp.  218.  S.  C. 

A  warrant  to  arrest  the  party,  **  to  the  end  that  he  may  htcmt 
houndy  8fc.  to  appear  at  the  next  session^*'  S^c  means  the  next  ses- 
sions after  the  arrest,  and  not  after  the  date  of  the  warracL 
Therefore  the  officer  executing  it  may  justify  an  arrest  after  the 
sessions  next  ensuing  the  date  of  the  warrant.  Alayheu  v.  Parttr 
and  others,  S  T.  R.  IIO. 

Though  it  is  not  necessary  to  draw  up  a  convictbn  in  regcla: 
form  at  the  time  it  is  pronounced,  yet  with  respect  to  a  war- 
rant it  is  different,  as  a  warrant  cannot  be  acted  upon  till  it » 
made  out  in  proper  form,  and  duly  executed  by  the  magistrsie. 

By  5  G.  4>.  c.  18.  §  2.,  where  penalties  or  sums  of  mooej  are  re- 
covered before  a  magistrate,  and  it  shall  appear,  either  an  retiiro 
of  the  distress  warrant,  or  by  confession  of  the  party,  or  othefwjf, 
that  there  are  no  sufficient  goods  within  the  jurisdiction  wheie.Q 
the  distress  can  be  levied,  the  magistrate  may  issue  his  wam&: 
for  committing  offender  to  gaol  for  three  months,  unless  tbe 
sum,  &c.  be  sooner  paid  ;  and  the  amount  of  the  costs  sod  ex- 
penses are  to  be  specified  in  the  warrant  of  commitmeot.  It  v3s 
neld,  that  in  such  case  the  warrant  of  commitment  must  be  mak 
out  at  the  time  of  the  commitment,  without  unnecessary  delij: 
and  where  it  appeared  that  the  warrant  had  not  been  oadees: 
till  several  days  after  the  commitment,  the  party  was  held  taM 
to  his  action  for  false  imprisonment,  the  court  saying,  that  a  coo- 
mitment  was  in  no  respect  like  a  conviction.  Hutdinm  ^^ 
Lovondesy  ^  B»  Sf  Ad.  118. 

Where  a  magistrate  signs  a  blank  warrant,  but  fills  it  up  befisr? 
he  issues  it,  the  warrant  is  good,  and  the  proceeding  reguhu':tbs< 
where  a  magistrate  kept  by  him  a  number  of  blank  warrants  reaiif 
signed,  one  of  which,  on  being  applied  to,  he  filled  up  and  (o)iigBt^ 
and  delivered  to  the  officer,  who  was  killed  In  endeavou^agtoes^ 
cute  it,  it  was  held  murder.     Per  Ld,  Kenyan  C.  J.,  STR'^ 

Where  a  warrant  is  directed  to  several  persons,  it  maj  l^J 
be  executed  by  any  one  of  them.     1  East,  P.  C.  320. 

V.  B[n6or0rmenc  of  a  {Entrant  in  amtfttv  Cmn- 

[24  G.  2.  c.  55.— IS  G.  3.  c.  SI.— 44G.  3.  c.  92.  — 45G.5.x.9i 

—48  G.  S.  c.  58.  —54  G.  3.  c  186.] 

By  Stat.  24.  G.  2  c.  55.  $  1.,  if  any  person,  against  whom  int- 
rant shall  be  issued,  shall  escape,  go  into,  reside,  or  be  is  c? 
place  out  of  the  jurisdiction  of  the  justice  granting  the  wvna^ 
either  before  or  after  the  issuing  thereof,  any  justice  (v  ^ 
county  or  place  where  such  person  shall  so  escape  <>'  ^  ^ 
proof  on  oath  of  the  hand-writing  of  the  justice  graotio^  ^ 
warrant,  shall  indorse  his  name  thereon  ;  which  shallbeasoSci^ 
authority  to  the  person  bringing  such  warrant,  and  to  sil  otbs 
persons  to  whom  the  same  was  originally  directed,  to  g^ 
the  same  in  such  other  county  or  place,  and  to  carry  the  ctetBff 
before  the  justice  who  indorsed  the  warrant,  or  some  other  fl* 
tice  or  justices  of  that  county,  if  the  offence  be  bailabie, «» 
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the  offender  be  ready  to  give  bail  for  his  appearance  at  the  next 
assizes  or  sessions  for  the  county  or  place  where  the  offence  was 
committed  ;  and  such  justice  or  justices  shall  take  bail  accordingly, 
and  shall  deliver  the  recognizance,  together  with  the  examin* 
ation  or  confession  of  the  offender,  and  all  other  proceedings 
relating  thereto,  to  the  constable,  or  other  person,  who  shall 
(on  pain  of  10/.  to  him  who  shall  sue)  deliver  over  the  same  to 
the  clerk  of  assize,  or  clerk  of  the  peace,  where  the  offender  is 
required  to  appear.  And  if  the  offence  be  not  bailable,  or  he 
shall  not  give  bail  to  the  satisfaction  of  the  justice  before  whom 
he  is  brought,  the  constable  or  other  person  shall  carry  the  of- 
fender before  a  justice  of  the  proper  county  or  place  where  the 
offence  was  committed,  there  to  be  dealt  with  according  to  law. 

The  Form  of  which  Indorsement  may  be  thus : 

County  of  f  TpORASM  UCH  as  proof  upon  oath  hath  been  made  See  other  furmt, 
■  <  before  me  J.  P.  e^quire^  one  of  his  majesty's  jus*  4  Chitt.  Crim. 

to  wit.      I^^tce'j  of  the  peace Jbr  the  said  count  1/  of ,  that  the  h.  sa 

name  A.  B.  is  of  the  hand-mriting  of  the  justice  of  the  peace  within 
mentioned;  I  do  hereby  authorise  A.  C,  toho  bringeth  to  me  this 
warrant f  and  all  other  persons  to  tohom  the  said  warrant  is  directed^ 
to  execute  the  same  within  the  said  county  of  •     Gix^en  under 

my  hand,  the day  of         ,  in  the  year  — — . 

And  the  justice  may  further  order  (if  he  think  fit)  the  party, 
according  as  he  shall  appear  bailable  or  not  bailable  upon  the 
face  of  the  warrant,  to  be  brought  before  himself,  or  some  other 
justice  or  justices  of  that  county,  or  to  be  carried  back  into  the 
county  from  whence  the  warrant  did  issue. 

In  Rex  V.  Kynaston,  1  East,  117.,  the  court  of  K.  B.  held,  that  It  i»  impeinitite 
proof  on  oath  of  the  hand-writing  of  the  justice  who  granted  ^Lad''  *^* 
the  warrant,  made  before  the  justice  of  any  other  county  to 
whom  the  same  was  tendered  for  indorsement,  was  suflBcient  to 
oblige  him  to  indorse  the  same  for  execution  within  his  jurisdic- 
tion, being  of  opinion  that  he  had  no  discretion  over  the 
subject  matter,  and  on  affidavit  of  his  refusal  to  indorse,  eranted 
a  mandamus  to  compel  him.  Ld.  Kenyon  C.  J.  said,  the  Jus- 
tices by  whom  the  original  warrant  was  issued  had  a  discretion 
to  exercise  upon  the  matter  submitted  to  them  ;  but  the  magis- 
trate who  merely  indorses  the  warrant  of  another  under  this  act 
is  not  answerable  for  the  legality  of  it,  which  remains  at  the 
hazard  of  him  who  first  granted  it. 

By  Stat.  IS  G.  3.  c.  SI.  {  ].,  if  any  person  against  whom  a  war-  J^^"  ?•  ^'  ^^' 
rant  shall  be  issued  by  any  justice  in  England,  for  any  offence  ^^endera  et- 
against  the  laws  of  England,  shall  escape  or  go  into  Scotland,  the  SM^^a'into 
sheriff,  or  steward  depute  or  substitute,  or  any  justice  of  the  Soodand. 
county  or  place  where  such  person  shall  be,  may  indorse  his 
name  on  the  said  warrant ;  which  warrant,  so  indorsed,  shall  be  a 
sufficient  authority  to  the  person  bringing  such  warrant,  and  to 
all  persons  to  whom  it  was  originally  directed,  and  also  to  all 
iheriffii'  officers,  stewards'  officers,  constables,  and  other  peace 
officers  where  such  warrant  shall  be  so  indorsed,  to  execute  the 
»ame  in  the  county  or  place  where  it  is  so  indorsed,  by  appre- 
hending the  person  against  whom  such  warrant  is  granted,  and 
o   convey  him  to  the  county  or  place  in  England  (being  ad* 
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jacent  to  Scotland)  in  which  the  offence  was  committed,  before 
a  justice  of  such  county  or  place,  to  be  there  dealt  with  accordiog 
to  law  ;  or,  in  case  the  offence  was  committed  in  the  county  not 
next  adjacent  to  Scotland^  then  to  convey  him  into  any  couDty 
o£ England  adjacent  to  Scotland,  before  a  justice  there;  who 
shall  proceed  with  regard  to  such  person,  by  indorsing  the  w- 
rant,  as  by  stat.  24  G.  2.  c.  55^  in  like  manner  as  if  the  penoohad 
been  apprehended  in  the  said  county. 

§  2.  If  any  person  against  whom  a  warrant  shall  be  issued  by 
the  lord  justice  general,  lord  justice  clerk,  or  any  of  the  lor^ 
commissioners  of  justiciary,  or  by  any  sheriff,  or  steward  depute 
or  substitute,  or  justice  of  the  peace  of  Scotland^  for  any  ofence 
against  the  laws  of  Scotland,  shall  escape  or  go  into  Englcrdt 
any  justice  of  the  county  or  place  where  such  person  shail  be, 
may  indorse  his  name  on  the  said  warrant;  which  warrant,  so 
indorsed,  shall  be  a  sufficient  authority  to  the  person  briogiog 
such  warrant,  and  to  all  persons  to  whom  it  was  origiDally  ci- 
rected,  and  also  to  all  constables  or  other  peace  officers  vbere 
such  warrant  shall  be  so  indorsed,  to  execute  the  samerotbe 
county  or  place  where  it  is  so  indorsed,  by  apprehending  the  per- 
son against  whom  such  warrant  is  granted,  and  to  convey  him  ifita 
the  county  or  place  in  Scotland  (being  adjacent  to  En^nd)^^ 
the  offence  was  committed,  before  the  sheriff'  or  steward  depute 
or  substitute,  or  a  justice  of  such  county  or  place,  tobetboe 
dealt  with  according  to  law ;  or  in  case  the  offence  was  ctt- 
mitted  in  a  county  not  next  adjacent  to  England^  then  to  codtcj 
him  into  any  county  of  Scotland  adjacent  to  En^ndf  before  the 
sheriff  or  steward  depute,  or  substitute,  or  a  justice  there ;  ^ 
shall  proceed,  with  regard  to  such  person,  according  to  the  na 
and  practice  of  the  law  of  Scotland,  in  like  manner  as  if  he  bft* 
been  apprehended  in  the  said  county. 

§  S.  And  the  expense  of  removmg  such  prisoners  shall  be  re- 
paid to  the  person  defraying  the  same  by  the  treasurer  of  tbe 
county  in  England  or  by  the  sheriff,  or  steward  depute  or  s^^ 
stitute  of  the  county  in  Scotland,  in  which  the  offence  was  ccd* 
mitted ;  the  amount  of  such  expense  being  previously  ascertfi!Kd 
upon  oath  before  two  justices  of  such  county,  and  aUowedio^ 
signed  by  them. 

Stat.  44  G.  3.  c.  92.  §3.  enacte,  that  if  any  person  agaic^ 
whom  a  warrant  shall  be  issued  by  any  of  the  judges  of  the  cocn 
of  K.  B.,  or  any  justice  of  oyer  and  terminer,  or  gaol  deliTeiT,^ 
any  justice  of  the  peace,  or  other  person  having  authority  to  a0< 
the  same,^r  any  crime  or  offence  against  the  laws  in  force  in  l^ 
land,  shall  escape,  go  into,  reside,  or  be  in  any  place  in  £>^ 
or  Scotland  respectively,  any  justice  of  the  peace  of  the  co©^^ 
stewartry,  riding,  division,  city,  liberty,  town,  or  place  in  Em^ 
or  Scotland  respectively,  whither  or  where  such  person  shall  escip^ 
go  into,  reside,  or  be,  may  indorse  his  name  on  suchv*^ 
which  warrant,  so  indorsed,  shall  be  a  sufficient  authority  to  oe 
person  bringing  such  warrant,  and  to  all  persons  towhaoit^ 
originally  directed,  and  also  to  all  constables  or  other  peace  ^ 
cers  of  the  place  where  such  warrant  shall  be  so  iodorsed,  to  f ><* 
cute  the  said  warrant,  in  the  place  where  it  is  so  indorsed}  ^^ 
apprehending  the  person  against  whom  such  warrant  is  tf^^ 
and  to  convey  him  by  the  most  direct  way  into  Ireland,  sna  bd^ 
one  of  the  justices  of  the  peace  of  the  county  in  IreUnd^^^ 
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near  the  place  and  in  the  county  where  he  shall  arrive ;  which  44  O.  s.  c.  98. 
justice  is  to  proceed  with  regard  to  such  person  as  if  he  had  been 
legally  apprehended  in  the  said  county  in  Ireland. 

By  §  4m  the  same  provision  is  made  as  to  offenders  escaping 
from  England  or  Scotland  into  Ireland^  being  apprehended  and 
conveyed  back  again  to  England  or  Scotland* 

Stat.  45  G.  S.  C.92.  §  1.,  after  reciting  stats.  13  G.  3.  c.  31.  and  45  0. 3.  c.  92. 
44-  G.  3.  c.  92.,  and  that  there  is  no  provision  in  the  said  acts  for  Offender!  bail, 
admitting  to  bail  persons  so  apprehended  for  bailable  offences,  ^^'•'^Jd tcTb^r 
enacts,  that  in  case  an^  person  shall  be  apprehended  in  one  of  the  °*'  ^ ' 

parts   of  the  U.  K.  [/)t  England^    Scotland^  and  Ireland']^  for 
offences  committed  in  either  of  the  other  parts  of  the  same,  under 
any  warrant  indorsed  as  provided  by  either  of  the  said  acts,  such 
person  may  be  taken  before  the  justice  who  indorsed  the  warrant, 
or  before  some  other  justice  of  the  county  or  place  where  the 
same  was  indorsed ;  and  in  case  the  offence  be  bailable  in  law, 
and  such  offender  shall  be  willing  and  ready  to  give  bail  for  his 
appearance,  according  to  the  exigence  of  the  warrant,  such  jus- 
tice may  proceed  with  such  offender,  and  take  bail  for  him,  accord- 
ing to  the  exigence  of  the  said  warrant,  in  the  same  manner  as 
the  justice  who  originally  issued  the  same  might  have  done.    And  Howtherecog. 
such  justice  or  justices  so  taking  bail  as  aforesaid,  shall  take  the  niiaoceorb«il 
recognizance  or  bail-bond  of  the  said  offender,  and  of  his  bail,  ia  >•  to  1>«  taken, 
duplicate,  and  shall  deliver  one  to  the  constable  or  officer  who  is 
to  receive  the  same,  and  to  deliver  such  recognizance  or  bail-bond 
to  the  clerk  of  the  crown,  or  clerk  of  the  peace,  or  other  proper 
officer  for  receiving  the  same,  belonging  to  the  court  in  which 
such  offender  shall  be  bound  to  appear ;  and  the  same  shall  be  of 
the  like  force  as  if  entered  into  before  a  justice  of  the  county  or 
place  where  the  offence  was  committed ;  and  the  justices  so  taking  How  recog- 
bail  as  aforesaid  shall  transmit  the  other  of  such  duplicates  to  niiance  or  bail- 
the  court  of  exchequer  of  such  part  of  the  U.  K.  in  which  such  J~"^jfg*[^  ^ 
bail  shall  be  taken.    And  the  court,  in  which  any  person  so  bound    ^^°^ 
to  appear  shall  forfeit  his  recognizance  or  bail-bond,  may  transmit 
a  certificate  testifying  the  forfeiture  thereof  under  the  seal  of  the 
court,  or  under  the  hand  and  seal  of  one  of  the  justices  of  the 
same,  to  the  proper  court  of  exchequer ;  and  such  court  of  ex- 
chequer may,  upon  such  certificate,  levy  the  sum  so  forfeited. 
But  if  such  offence  be  not  bailable  in  law,  or  such  offender  shall  ??*??*"  "1^* 
not  give  bail  for  his  appearance,  according  to  the  exigence  of  JlJ^^jJ^eS 
such  warrant,  the  justices  shall  remand  him  to  the  custody  of  the 
constable  or  officer,  who  shall  proceed  to  convey  such  offender 
into  that  part  of  the  U.  K.  wherein  the  offence  was  committed. 

§  2.  And  whereas  it  may  happen  by  reason  of  the  difference  in  Wimnts  not 
the  law  prevailing  in  the  U.  K.,  that  the  justices  before  whom  bailable  must  b« 
offenders  may  be  brought,  may  not  know  whether  the  offence  be,  ^  marked. 
or  be  not  bailable ;  enacts,  that  in  case  any  person  suing  out  such 
ivarraat  shall  sue  by  affidavit,  or  otherwise,  to  the  satisfaction  of 
the  justice  granting  such  warrant,  that  it  may  be  necessary  to 
execute  such  warrant  in  a  part  of  the  U.  K.  different  from  that 
in  which  such  warrant  is  issued,  and  it  shall  appear  also  to  the 
justice  that  it  is  granted  for  an  offence  for  which  it  would  not  be 
lawful  for  any  justice  to  admit  such  offender  to  bail,  such  justice 
granting  such  warrant  shall,  upon  the  face  of  such  warrant,write 
the  words  'not  bailable;'  and  in  all  cases  in  which  such  words 
shall   not  have  been  so  written  the  justice  before  whom    any 
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ofFender  may  be  brought,  under  such  warrant  so  mdoned,  may 
admit  such  offender  to  bail. 

§  S.  In  order  to  provide  for  the  appearance  of  persons  to  answer 
In  cases  where  warrants  are  not  usually  issued,  and  to  give  evi> 
dence  in  criminal  prosecutions  in  every  part  of  the  U.  K.,  eoacts, 
that,  the  service  of  every  writ  of  subpcena,  or  other  process  upoa 
any  person  in  any  one  of  the  parts  of  the  U.  K.,  requiring  the 
appearance  of  such  person  to  answer  or  give  evidence,  in  any 
criminal  prosecution,  in  any  other  parts  of  the  same,  shall  be  u 
effectual  as  if  served  in  that  part  of  the  U.  K.  where  the  pmoa 
served  is  required  to  appear ;  and  in  case  the  person  so  lened 
shall  not  appear,  the  court  out  of  which  the  same  issued,  upoo 
proof  of  service,  may  transmit  a  certificate  of  such  default  umkr 
the  seal  of  the  court,  or  under  the  hand  of  one  of  the  judges  or 
justices  of  the  same,  to  the  court  of  K.  B.  in  England^  jtutidan 
in  Scotland,  or  K.  B.  in  Ireland,  according  to  the  senricei  which 
court  may  respectively  proceed  against  and  punish  the  persoa 
having  made  default,  as  if  such  person  had  refused  to  appear  to  a 
subpcena  or  other  process  issued  out  of  such  courts. 

§  4.  But  none  of  such  courts  shall  so  proceed,  for  defaoh  bj 
not  appearing  to  give  evidence,  unless  it  be  made  appear  that  e 
reasonable  and  student  sum  to  defray  the  expenses  of  coming 
and  attending  to  give  evidence,  and  of  returning  from  giving  &ccA 
evidence,  had  been  tendered  to  such  person  at  the  time  when  ndi 
writ  of  subpcena  or  other  process  was  served. 

Stat.  54  G.  3.  c.  186.,  afler  reciting  stats.  13  G.S.  cSl., 44G.^ 
c  92.,  and  45  G.  3.  c.  92.,  repeals  the  5th  and  6th  sections  of  tk 
last-mentioned  act,  and  enacts,  §  2.,  that  all  warrants  issued  ia 
England^  Scotland,  or  Ireland  respectively,  may  and  shall  be  in- 
dorsed and  executed,  and  enforced  and  acted  upon,  in  any  pi^ 
of  the  U.  K.,  in  like  manner  as  is  directed  by  stat.  13  G.S.C.SI'. 
in  relation  to  warrants  issued  or  granted  in  England  and  Seedai 
respectively,  as  fully  and  efiectudly  as  if  all  the  provisions  of  tbe 
said  acts  were  in  this  act  severally  and  separately  repeated  sad 
re-enacted  and  made  part  of  this  act,  as  to  every  part  of  the  U.^ 
and  as  to  all  justices  of  the  peace,  sheri£&'  officers,  constabks,  cr 
other  officer  or  officers  of  the  peace  in  Irdand,  as  well  as  in  l^r 
land  and  Scotland  respectively. 

§  3.  Judges  in  either  country  are  empowered  to  indorse  leUcR 
of  second  diligence. 

By  stat.  48  G.  3.  c.  58.  §  2.,  reciting  the  provisions  of  rtafi. 
13  G.  3.  c.  31.  and  45  G.  3.  c.  92.,  and  that  it  is  expedient  that  lib 
provisions  should  be  made  for  the  execution  in  Scotland  d^ 
rants  issued  by  others  than  justices  of  peace  in  En^and;  it  ^ 
enacted,  that  all  matters  in  the  said  acts,  whereby  the  ezecuttv 
in  Scotland  of  any  warrant  of  any  justice  of  peace,  for  any  oiencei 
is  authorised  and  regulated,  shall  extend  to  all  warrants  tssocd  i^ 
any  of  the  justices  of  the  K.  B.  in  England^  or  of  the  coorti  0 
great  sessions  in  WaleSf  or  by  any  justice  of  oyer  and  tennioerff 
^aol  delivery,  or  other  persons  having  authority  to  issue  the  na^ 
m  England,  for  any  crime  or  offence. 

asaarratir,  Cirerutton  of.    See  tit.  acrtft 
Warrant  to  isearcg  for  &toIm  <Cod60«    See  tit. 
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TN  the  case  of  King  and  ux.y.  Jones,  2  Ld,  Raym.  1525.    2  Sir,  Woman  many- 
Si  I.9  it  was  decided  that,  if  an  action  be  brought  against  Sijeme  ing  pending  an 
sole,  though  she  marries  before  she  appears  or  pleads,  she  may  •ction. 
appear  and  plead  by  attorney  without  her  husband. 

A  wife  or  feme  covert  is  so  much  favoured  in  respect  of  that  Committing 
power  and  authority  which  her  husband  has  over  her,  that  she  offences  with 
shall  not  suffer  any  punishment  for  committing  a  bare  theft,  or  ^^'^  husband, 
even  burglary,  in  company  with  or  by  coercion  of  her  husband. 
1  Havo*  c.  1.  §  2.   1  Russ*  15, 

But  if  she  commit  a  theft  of  her  own  voluntary  act,  or  by  the  Voluntary  act 
bare  command  of  her  husband,  or  be  guilty  of  treason,  murder,  or  ofwife^  &c. ; 
robbery,  in  company  with  or  by  coercion  of  her  husband,  she  is  ^  ^II*^"'k 
punishable  as  much  as  if  she  were  sole,  because  of  the  odiousness  j^lj^^''^ 
and  dangerous  consequences  of  these  crimes.     1  //ntv.  c.  1 .  §  9.  ^^' 
1  Hale,  47.  DaU,  c.  157.  1  Russ.  16.  , 

It  is  stated  to  have  been  held  by  all  the  judges,  upon  an  indict-  Personating  of 
ment  against  a  married  woman  for  falsely  swearing  herself  to  be  "^^^  ^  '^'^ 
next  ot  kin,  and  procuring  administration,  that  she  was  guilty  of 
the  offence,  though  her  husband  was  with  her  when  she  took  the 
oath.     R.  V.  Dicks,  1781,  MS.  Bayley  J. ;  cit.  1  Russ.  16. 

And  the  coercion  of  the  husband  is  only  a  presumption  till  the  Coercion  of 
contrary  appear ;  for  if  upon  the  evidence  it  can  clearly  appear  husband  pre- 
that  the  wife  was  not  drawn  to  it  by  the  husband,  but  that  she  •ump***®  only* 
was  the  principal  actor  and  inciter  of  it,  she  seems  to  be  guilty  as 
well  as  the  husband.     1  Hale,  516.    1  Russ.  15. 

Where  the  wife  is  to  be  considered  merely  as  the  servant  of  the  Wife  not  an- 
husband,  she  will  not  be  answerable  for  the  consequences  of  his  swerablefor 
breach  of  duty,  however  fatal,  though  she  may  be  privy  to  his  h®""  husband's 
conduct.  Charles  Squire  and  Hannah  his  'wife  were  mdicted  for  breach  of  duty, 
the  murder  of  a  boy,  who  was  bound  as  a  parish  apprentice  to 
the  prisoner  Charles ;  and  it  appeared  in  evidence  that  both  the 
prisoners  had  used  the  apprentice  in  a  most  cruel  and  barbarous 
manner,  and  that  the  wife  had  occasionally  committed  the  cruel- 
ties in  the  absence  of  the  husband.  But  the  surgeon  who  opened 
the  body  deposed,  that  in  his  judgment  the  boy  died  from  debility 
and  want  of  proper  food  and  nourishment,  and  not  from  the 
wounds,  &c.  which  he  had  received*  Upon  which  Latorence  J. 
directed  the  jury,  that,  as  the  wife  was  the  servant  of  the  husband, 
it  was  not  her  duty  to  provide  the  apprentice  with  sufficient  food 
and  nourishment,  and  that  she  was  not  guilty  of  any  breach  of  duty 
in  neglecting  to  do  so ;  though,  if  the  husband  had  allowed  her  suf- 
ficient food  for  the  apprentice,  and  she  had  wilfully  withholden  it 
from  him,  then  she  would  have  been  guilty.  But  that  here  the 
fact  was  otherwise ;  and  therefore,  though  injoro  conscientia  the 
wife  was  equally  guilty  with  her  husband,  yet  in  point  of  law  she 
could  not  be  said  to  be  guilty  of  not  providing  the  apprentice  with 
sufficient  food  and  nourishment.  R.  v.  Squire  and  ^ife,  Stafford 
Lent  Assizes,  1799,  M.S.  I  Russ.  16.  S.  C.   See  tit.  Q^omidTie* 

A  wife  shall  not  be  deemed  accessary  to  a  felony  for  receiving  Not  an  a^eef- 
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husband  took 
part  in  it  both 
before  and 
after. 


her  husband  who  has  been  guilty  of  it,  as  her  hubsiid  ihall  be 
for  receiving  her;  because  she  is  under  the  power  of  berbuibaDd, 
and  she  is  bound  to  receive  him.     1  Hato.  cl,j  10. 1  HaU^  47. 

But  a  wife  maj  be  indicted  together  with  her  hasbtnd,  and  pu- 
nished with  him,  for  keeping  a  bawdy-house ;  for  this  is  sn  ofEeoce 
as  to  the  government  of  the  house«  m  which  the  wife  has  s  priD- 
cipal  share ;  and  also  such  an  offence  as  may  geoerellj  be  pie- 
sumed  to  be  managed  by  the  intrigues  of  her  sex.  1  Hn>  c  I 
§  12.     1  Russ.  16. 

The  same  law  was  held  to  prevail  in  regard  to  keepo^  i 
gaming-house,  where  by  the  indictment  the  husband  sad  wife  and 
uterque  eorum  were  charged  with  the  offence.  R,  v.  Dtsos  ni 
toife,  10  Mod.  SS5.;  cit.  1  Russ.  17.  n.  (r) 

And  generally  a  married  woman  shall  answer  as  mucbatifibe 
were  sole  for  an  offence,  not  capital,  against  the  coomoii  law  or 
statute ;  and  if  it  be  of  such  a  nature  that  it  may  be  coauBhted 
by  her  alone,  without  the  concurrence  of  her  husbsad,  she  ma^ 
be  punished  for  it  without  the  htisband  by  way  of  iodictociU; 
which  being  a  proceeding  grounded  merely  on  the  bretcb  of  the 
law,  the  husband  shall  not  be  included  in  it  for  an  offenoa  to  which 
he  is  no  way  privy.  But  if  a  wife  incur  the  forfeiture  of  a  peaii 
statute,  the  husband  may  be  made  a  party  to  an  action  or  ioioraH 
ation  for  the  same  (as  he  may  generally  to  any  suit  for  a  cause  of 
action  given  by  his  wife),  and  shall  be  liable  to  answer  wbat  ibsl 
be  recovered  thereupon.     1  Hato.  c.  1.  $  IS. 

Where  a  wife,  by  the  incitement  of  her  husband,  but  ia  lis 
absence,  knowingly  uttered  a  forged  order  and  certificste  for  the 
receiving  of  prize-mcney,  it  was  holden  by  the  court  of  K.  B^ 
that  they  might  be  indicted  together ;  the  wife  as  prindpil  ^ 
the  Stat.  49  G.  S.  c.  123.,  and  the  husband  as  an  accessary  iv; 
fore  the  fact  at  common  law.  Morris  s  case^  2  Leadh  1096. £•'' 
1814,  1  Russ.  17.  2  Russ.  357.  C.  C.  R.  270. 

In  Martha  Hughes's  case.  Lane.  Spring  Assms^  ISlS^l  i^s^*  |^ 
the  question  of  the  coercion  of  a  husband  upon  a  wife,  iaw 
offence  of  forgery,  came  under  the  consideration  of  a  very  ksraec 
judge.  The  prisoner,  Martha  Hughes^  the  wife  ofPatridt  Ht^ 
was  indicted  for  forging  and  uttering  three  two-pound  bank  offtf* 
land  notes.  The  principal  witness  stated,  that  m  consequeooeoit 
conversation  which  he  had  had  some  time  before  with  tbepiit^ 
er's  husband,  he  went  to  the  husband's  shop;  that  the  huabasd*^ 
not  present,  but  that  he  saw  the  prisoner,  who  beckoned  him  to  ^ 
into  an  inner  room;  that  she  followed  him  into  the  room,  sad  tw 
he  there  told  her  what  her  husband  had  said  to  him ;  opoo  wMfc 
they  agreed  about  the  business,  and  he  bought  of  her  tbrK  t^ 
pounds,  at  one  pound  four  shillings  each  ;  —  that  he  paid  bcr  ^ 
the  notes,  and  was  to  receive  eight  shillings  in  diange.  Hew* 
ther  stated,  that  when  he  was  putting  the  notes  into  hia  poctfi- 
book,  and  before  he  had  received  the  change,  the  buabsM  p^ 
his  head  into  the  room  and  looked  in ;  but  did  not  come  f^J^ 
interfere  in  the  business,  furthert  han  by  saying,  *^  Get  oo  vv 
you."  After  this  the  witness  and  prisoner  returned  into  the  sN^ 
where  the  husband  was ;  the  prisoner  ^ve  him  the  ^'''^'Jfr 
both  the  prisoner  and  her  husband  cautioned  him  to  be  oai«^ 
On  these  circumstances  being  proved,  the  counsel  for  the  pn^ 
objected,  that  it  clearly  appeared  that  Ae  acted  aadorliect- 
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ercion  of  ber  husband ;  that  in  case  both  the  husband  and  wife  Martha  ^ 
had  been  on  their  trial,  this  evidence  would  have  been  sufficient  Hughes's  case, 
to  have  convicted  him ;  and,  therefore,  he  contended  that  the 
wife  ought  to  be  acquitted.'  And  he  referred  to  2  East's  P.  C. 
559.  1  HaUt  46«  KeL  S7*  — But  Thomson  B.  stopped  the  counsel 
for  the  prosecution,  saying,  <'  I  am  very  clear  as  to  the  law  on 
this  point.  The  law,  out  of  tenderness  to  the  wife,  if  a  felony 
be  committed  in  the  presence  of  the  husband,  raises  a  presump- 
tion primdjaciey  and  prima  facte  only,  as  is  clearly  laid  down  by 
Lora  Hale^  (1  HaUt  516.)  that  it  was  done  under  his  coercion:  but 
it  is  absolutely  necessary  that  the  husband  should  in  such  case  be 
actually  present  and  taking  a  part  in  the  transaction.  Here  it  is 
entirely  the  act  of  the  wife ;  it  is  indeed  in  consequence  of  a  com- 
munication previously  with  the  husband  that  the  witness  applies 
to  the  wife ;  but  she  is  ready  to  deal,  and  has  on  her  person  the 
articles  which  she  delivers  to  the  witness.  There  was  a  putting 
off  before  the  husband  came ;  and  it  was  sufficient,  if  before  that 
time  she  did  that  which  was  necessary  to  complete  the  crime. 
The  coercion  must  be  at  the  time  of  the  act  done,  and  then  the 
law  out  of  tenderness  refers  it  prim^Jacie  to  the  coercion  of  the 
husband.  But  when  the  crime  nas  been  completed  in  his  absence, 
no  subsequent  act  of  his  (although  it  might  possibly  make  him 
an  accessary  to  the  felony  of  the  wife)  can  be  referred  to  what 
was  done  in  his  absence. 

Husband  and  wife  were  indicted  for  disposing  of  forged  coun-  Husband  and 
try  bank  notes,  and  it  appeared  that  the  man  disposed  of  them  in  ^^  di^odng 
the  presence  of  the  woman  at  a  public-house,  to  which  place  they  ^  ^^  "^'*** 
had  gone  for  that  purpose,  and  the  woman'had  a  bundle  of  the  same 
notes  in  her  pocket.    It  was  held  by  Gibbs  C.  J.,  that  the  woman 
was  entitled  to  her  acquittal.   R.  v.  Atkinson,  O.  B.  Jan.  1 814,  MS. 
Bayley  J. ;  cit.  1  R%lss.  20. 

N.  fi.  In  the  above  case  cohabitation  and  reputation  were  con-  EWdence  of 
sidered  to  be  sufficient  evidence  of  the  parties  bein^  married.  marriage. 

Where  a  woman  went  from  shop  to  shop  uttering  base  coin,  Wife  uttering; 
and  her.  husband  accompanied  her  to  the  door  each  time,  but  did  base  coin  at- 
not  go  in,  Bayley  J.  directed  an  acquittal,  upon  the  ground  of  Jf"^^^  ^^ 
coercion.    MS.  Durham  Spr.  Assizes,  1829,  R^  v.  Sarah  Conolly,  *'"*'^*'- 
Matthews,  Crim.  L.  262. 

Husband  and  wife  were  indicted  as  accessaries  after  the  fact  in  Wife  cannot  be 
receiving  stolen  goods ;  it  appeared  that  the  articles  in  question  convicted  if  the 
were  brought  to  the  house  where  the  husband  and  wife  were  busbandhaa 
living  together,  and  that  they  roust  have  been  cognizant  of  what  Swurfi'SiemaT 
was  going  on.  They  were  both  found  guilty,  the  judge  (Graham  B.)  have  been  mora 
telling  the  jury,  that  if  the  wife  took  an  active  and  independent  active. 
part,  and  endeavoured  to  conceal  the  stolen  goods  more  effectually 
than  her  husband  could  have  done,  she  would  be  responsible.  On 
case  reserved,  the  pudges  held,  that  as  it  had  not  been  found  that 
she  had  received  the  goods  in  the  absence  of  her  husband,  the 
conviction  could  not  be  supported,  though  she  had  been  more  ac- 
tive than  her  husband.  E.  7*.  1826,  R.  v.  Eliza  Archer  and  otherSf 

1  R.8fM.  143. 

Of  women  carried  away  (vtz.  violently  or  against  their  wills,   CanTing  her 

2  Inst.  4S5.)  with  the  goods  of  their  husbands,  the  king  shall  have  awaj  with  tte 
the  suit  for  the  soods  so  taken  away.     IS  Ed.  1.  st.  1.  c.S4.  That  ^^j^'* 
is,  it  shall  be  felony.     And  to,  if  any  man  take  another  man's  C**^** 
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Wife  taking  the 

husband's 

goods. 


Husband's  pro- 
perty stolen  bj 
the  wife's  par^ 
mour,  she  as- 
sisting him  in 

&  P. 


Guilty  of 
forcible  entry. 


Oiiilty  of  slan- 
der, trespass,  or 
asiault. 


wife,  with  her  husband's  goods,  against  the  husband's  will,  thii  ii 
also  felony.    Dak»  c.  157* 

But  a  wife  herself  cannot  feloniously  take  her  hnsbsnd'tgoodi; 
and  though  she  take  her  husband's  goods,  and  deliYer  them  to  i 
stranger,*yet  it  is  no  felonyj^in  the  ^stranger.  Hales  Smu. 6& 
1  Haxv.  c.  S3.  §  19.  1  Russ.  19. 

But  she  may  be  guilty  of  felony  in  taking  her  hasbsnd's  goods 
from  the  possession  of  another  party. 

And  if  the  wife  steal  the  goods  of  her  husband  and  deliver  then 
to  B»f  who  knowing  It  carries  them  away,  B*  being  the  adMhmr<f 
the  totfey  this  would  be  felony  in  B.,  for*  in  such  esse  do  coo- 
sent  of  the  husband  can  be  presumed.  Dali,  c.  157*  p-  Sal 
1  Russ.  19. 

In  a  case  where  the  wife  had  assisted  the  prisoner  io  itediog 
her  husband's  property,  and  had  cohabited  with  him  sfterwveb, 
the  court  is  stated  to  have  ruled,  that  no  conviction  could  be  ood- 
tained  where  the  goods  were  taken  by  the  delivery  of  the  propiietor'i 
wife.     O.  B.  January  Sess.  1818,  R.  ▼.  Clarke  1  Af.  376.  b.  (s> 

But  this  decision  appears  to  have  been  overruled  inasubBeqaesi 
case,  and  ai^er  argument,  the  question  having  been  reserved  for  Ae 
consideration  of  the  judges.  The  prisoner  had  been  a  lodger  at 
the  prosecutor's  house,  and  made  off  with  his  property,  prooecator'i 
wife  at  the  same  time  going  to  reside  with  him,  and  pssosgisliii 
wife;  and  the  wife  came  forward  as*a  witness  at  the  trisl,  to  sit 
that  the  stolen  goods  had  either  been  taken  by  herself  or  ginnlij 
her  to  the  prisoner.  On  case  reserved,  thejudgesheld  that  this  w 
larceny,  for  though  the  wife  consented,  it  must  be  considered thi 
it  was  done  invito  domino^  and  that  the  conviction  was  i^ 
H.  T.  1830,  R.  V.  Tolfree,  1  R.  Sf  M.  243. 

The  prisoner's  hu8band|kept  a  public-house,  and  wai  meaber 
of  a  Friendly  Society  which  met  there :  the  money  belongii^  \» 
the  society  was  deposited  in  a  box,  which  was  always  left  at  wi 
public-house,  with  four  locks  to  it,  the  keys  of  which  were  keptbr 
other  persons,  who  were  the  stewards.  The  publican's  wife  (^ 
prisoner)  broke  open  the  box  and  stole  the  money  :  it  wash^i^ 
case  reserved,  that  she  could  not  be  properly  convicted  of  steila| 
money  in  which  her  husband  had  a  joint  property.  £.  T,  \^ 
R.  V.  Sarah  Willis,  1  M,  375. 

It  has  also  been  ruled,  that  a  wife  cannot  be  convicted  im^ 
7  &  8  G.  4.  c.  30.  §  2.,  for  setting  fire  to  her  husband's  house,  tiMOfk 
she  was  living  separate  from  him,  and  went  by  her  msideo  Dtee, 
and  had  threatened  to  burn  him  to  death.  E.  7*.  1828,  it  ▼•£^' 
beth  March,  IR.S^M.l  82.    See  S.  C.  ant^,  tit.  ISucnina,  §  II  p.  1 H 

A  married  woman  by  her  own  act  (but  not  in  respect  of  vbc 
is  done  by  others  at  her  command,  because  all  such  commtD^^ 
hers  are  void)  may  commit  a  forcible  entry  or  detainer ;  snd  if* 
the  justice's  view  of  the  force,  she  shall  be  imprisoned  tbere&ff* 
and  she  may  be  fined  in  such  case :  but  such  fine  set  upon  tbet^ 
shall  not  be  levied  upon  the  husband;  for  the  husband  shall itf^ 
be  charged  for  the  act  or  default  of  his  wife  but  when  he  is  no^' 
party  to  the  action,  and  judgment  given  against  him  and  bis  ««• 
VaU.  c.  1 26.    9  Rep.  72.     1 1  Rep.  61 . 

Likewise*  if  she  shall  commit  any  riot,  or  do  any  trecposB^ 
other  wrong,  she  is  punishable  for  it ;  and  for  a  trespass  dooc^ 
the  wife,  or  for  a  scandal  published  by  her,  the  acti<m  liethtgas^ 
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both  the  husband  and  wife,  and  there  the  husband  is  chargeable 
to  the  damages  or  f]ne>  because  he  is  party  to  the  action  and 
judgment.  But  if  a  wife,  without  her  husband^  be  indicted  of  a 
trespass,  riot,  or  any  other  wrong,  there  the  wife  shall  answer  and 
be  party  to  the  judgment  only;  and  in  such  case,  the  fine  set  upon 
the  wife  shall  not  be  levied  upon  the  husband ;  yet  afler  the  hus- 
band's death  such  damages  or  fines  shall  then  be  levied  of  the  wife 
herself;  and  as  for  imprisonment  or  other  corporal  pain,  it  shall  be 
inflicted  upon  the  wife  only,  and  not  upon  the  husband  (or  his  wife's 
act  or  default.    Dalt.  c.  1S9.  p.  314. 

PiU  V.  MelUr  and  ux.^  2  Str,  1167*    In  trover  against  both,  and  Wife  taken  in 
judgment  and  execution  against  both,  the  wife  petitioned  to  be  execution, 
discharged  out  of  custody ;  which  the  court  refused,  unless  it  could 
be  shewn  that  there  was  fraud  and  collusion  between  the  plaintiff 
and  the  husband  to  keep  her  there. 

Finch  and  ux.  v.  Duddin  and  tix.,  2  Str.  1 237.     In  an  action  for  ^  P. 

a  battery  of  the  plaintiff's  wife  by  the  defendant's  wife,  there  was 
judgment  for  the  plainti£&«  and  the  wife  of  the  defendant  was 
alone  taken  in  execution.  She  moved  to  be  discharged,  but  upon 
affidavits  of  endeavours  to  take  the  husband,  and  it  not  appearing 
there  was  any  design  to  screen  him,  the  court  refused  it,  on  the 
authority  of  PiU  v.  Metier^  supra. 

Lang$iaffv.  Rain  andux,^  1  Wilt,  149.    On  an  action  of  assault  s.  P. 

and  battery  done  bv  the  defendant's  wife,  there  was  a  verdict  and 
judgment  for  the  plaintiff,  and  both  the  husband  and  wife  were 
taken  in  execution.  It  was  moved  to  discharge  the  wife  out  of 
custody.  But  by  the  court,  this  matter  has  been  determined  in 
the  case  of  Finm  v.  Duddin^  that  the  wife  is  liable  to  be  taken. 
And  the  court  refused  to  discharge  her. 

If  a  woman  receive  stolen  gooSs  into  her  house,  knowing  them  Receiving 
so  to  be ;  or  lock  them  up  in  her  chest  or  chamber,  her  husband  stolen  goodi. 
not  knowing  thereof;  if  her  husband,  so  soon  as  he  knoweth  there- 
of, do  forthwith  forsake  his  house,  and  her  company,  and  make 
his  abode  elsewhere,  he  shall  not  be  charged  for  her  offence; 
whereas  otherwise  the  law  will  impute  the  fault  to  him,  and  not  to 
her.     Dfl//.  c.  157.  p- 353. 

A  prosecution  for  conspiracy  is  not  maintainable  against  a  bus-   Guilty  of  con- 
band  and  wife  only;  because  they  are  esteemed  but  as  one  person  »pirBcy  with 
in  law,  and  are  presumed  to  have  but  one  will.    1  Ha'w.  c.  72.  ****"  *»"»*»"<!• 

%  8. 

If  a  woman  who  is  a  servant  shall  marry,  yet  she  must  serve  out  Woman  servant 

her  time,  and  the  husband  cannot  take  her  out  of  her  master's  ser-  marrying. 
vice.     Dalt.  c.  58.  p.  1 39. 

Also  if  a  married  man  and  his  wife  do  bind  themselves  to  serve.  Wife  hiring  to 

they  shall  be  compelled  to  serve  according  to  their  covenant  or  be  a  servant. 
agreement.    Dolt,  c,  58.  p.  i  39. 

If  the  wife,  maliciously  kill  her  husband,  it  was  formerly  petty  KilHng  her 

treason ;  but  if  the  husband  maliciously  kill  his  wife,  it  was  but  husband,  petty 

murder.    Dah.  c.  142.  p.  324.  treason. 

Husband  and  wife  cannot  be  witnesses  for  one  another;  nor  Evidence  for  or 

regularly  against  one  another.     2  Hato,  c.  46.  §  16.     See  title  against  her 

ZFDiXintCe*  husband. 

But  a  wife  may  demand  surety  of  the  peace  against  her  husband.   May  demand 

tlireatening  to  beat  her  outrageously;  and  a  husband  also  may  ■u«tyft>'the 
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Wife  witness 
against  the 
husband  in 
criminal  cases. 

Habeas  corpus 
against  husband 
for  ill  usage  of 
his  wife. 


Husband  and 
wife  agreeing 
to  live  separate, 
in  consequence 
of  her  ill 
usage. 

Habeas  corpus 
by  husband. 


Selling  wives. 


A  wife 
cannot  be 
bound  by 
cognisance. 

May  surrender 
a  lease  for  a  re- 
newaL 

Husband  not 
liable  to  the 
wife's  debts 
alter  her  death. 


have  it  against  his  wife.     1  Hato.  c.  60.  §  4.    R.  t.  Doheriy.   See 
tit.  %umt  of  tit  IPeacf* 

And  in  other  criminal  caseSy  the  wife  may  be  a  witness  agiioit 
her  husband,  where  she  is  the  party  grieved ;  but  not  inctnl  caiOi 
Dali.  c.  164.  p.  378. 

R,  V.  Earl  Ferrers^  1  Burr.  631.  An  habeas  corput  was  issued, 
commanding  Lawrence  earl  Ferrers  to  bring  up  the  bodj  of  hii 
countessy  that  she  might  receive  the  protection  of  the  coort  sgaioft 
the  said  earl,  and  swear  the  peace  asainst  him  if  she  should  think 
proper.  The  earl  disobeying  the  wnt  of  habeas  corpus^  an  attadh 
ment  was  granted  against  him.  Upon  which  he  permitted  her  to 
come  into  court,  and  she  exhibitea  articles  of  the  peace  agiioA 
him.  And  the  earl  was  obliged  to  enter  into  recognisance  accord- 
ingly, himself  in  500(V.  and  two  sureties  in  25001.  each. 

And  a  recognizance  to  the  same  effect  has  been  entered  iotobr 
a  peer  of  the  realm,  within  a  recent  date. 

R.  V.  Marif  Mead,  1  Burr.  342.  An  habeas  corpus  hanof 
issued  at  the  instance  of  John  Wilkes^  esquire,  to  bring  op  the 
body  of  Mary  WUkes^  wife  of  the  said  John  Wilkes^  and  duster 
of  tne  said  Mary  Mead  ;  Mrs.  Mead  now  brought  her  into  coot 
The  substance  of  the  return  was,  that  her  husband  (hanng  otd 
her  very  ill)  did,  in  consideration  of  a  great  sum  which  die  gm 
him  out  of  her  separate  estate,  consent  to  her  living  alone,  en* 
cuted  articles  of  separation,  and  covenanted  (under  a  large  p^ 
nalty)  never  to  disturb  her  or  any  person  with  whom  she  M^ 
live ;  that  she  lived  with  her  mother  at  her  own  earnett  desJR: 
and  that  the  writ  of  habeas  corpus  was  taken  out  with  a  ne*  i' 
seizing  her  by  force,  or  some  other  bad  purpose.  The  coort  h(U 
this  to  be  a  formal  renunciation  by  the  husband  of  his  d0^ 
right  to  seize  her  or  force  her  back  to  live  with  him.  Andthej 
said  that  an  attempt  of  the  husband  to  seize  her  by  force  vi 
violence  would  be  a  breach  of  the  peace.  Tliey  also  dechnd. 
that  any  attempt  made  by  the  husbuid  to  molest  her  in  her  pR* 
sent  return  from  Westminster-ludl  would  be  a  contempt  oTtk 
court ;  and  they  told  the  lady  she  was  at  full  liberty  to  p  ^^ 
and  to  whom  she  pleased. 

It  is  extraordinary  (says  Mr.  Christian)  that  proaecotioai  vt 
not  instituted, against  those  who  publicly  sell  their  wires,  sx 
against  those  who  buy  them.  Such  a  practice  is  shafflefol  iS 
scandalous  in  itself,  and  encourages  other  acts  of  criminalltjs^^ 
wickedness.  All  such  acts  of  indecency  and  immoralitjarep^ 
lie  misdemeanors,  and  the  offenders  may  be  punished  either  tf 
an  information  granted  by  the  court  of  E.  B.,  or  by  an  indictaflt 
preferred  before  a  grand  jury  at  the  assizes  or  quarter  sesK^ 
See  4  Bla.  Com.  15th  ed.,  64.  n.  12. 

A  wife  cannot  be  bound  herself  by  recognizance,  bat  bernP^ 
ties  only.  DaU,  c.  117* 

She  may  surrender  a  lease  in  the  court  of  chancery  or  excb^ 
quer,  in  order  to  renew  the  same.    29  6. 2.  c.  SI. 

H.  1735.  In  chancery.  Heard  v.  Stamford,  Cos.  Temp-  T^ 
173.  3  P.  Wms.  409.  The  husband,  as  such,  is  not  chargeahrf 
in  a  court  of  equity,  any  more  than  at  law,  with  the  debts  of  ^ 
wife  after  her  decease ;  no,  not  even  though  he  bad  a  large  fb^ 
with  her ;  as  on  the  other  hand  he  is,  during  the  covertore,  ^ 
to  all  her  debts,  although  he  got  nothing  with  her. 


k 
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Where  a  husband,  not  separated  from  his  wife,  makes  an  allow-   Huiband 
tncc  to  her  for  the  supply  of  herself  and  family  with  necessaries  ■*^/  ""king 
luring  his  temporary  absence,  and  a  tradesman,  with  notice  of  ^n^^^^ 
his,  supplies  her  with  goods,  the  husband  is  not  liable  for  the 
[ebt.    HoU  V.  Brient  4fB.Sf  A.  252. 


ZJlXitt))txafL 

[9  G.  2.  c.  5.] 

^Y  Stat  9.  G.2.  c.5,  §S.,  no  prosecution,  suit,  or  proceeding*   Prosecution  for 

shall  be  commenced  or  carried  on  against  any  person  for  witchcraft 
itchcraft,  sorcery,  enchantment ^or  conjuration,  or  for  charging  abolished. 
nother  with  any  aubh  aftiace,  in  any  court  whatsoever. 
But  by  §  4w,  if  any -person  shall  pretend  to  exercise  or  use  any  kind  Pretending  to 
r  witchcraft,  sorcery,  enchantment,  or  conjuration ;  or  undertake  witchcimft,  &c 
» tell  fortunes ;  or  pretend  from  his  skill  or  knowledge,  in  any 
:cult  or  crafty  science,  to  discover  where  or  in  what  manner  any 
)ods  or  chattels,  supposed  to  have  been  stolen  or  lost,  may  be 
und  ;  every  person  so  offendingi  being  convicted  on  indictment 
'  information,  shall  suffer  imprisonment  for  a  year,  without  bail 
■  mainprise,  and  once  in  every  quarter  of  the  said  year,  in  some 
arket  town  of  the  proper  county,  upon  the  market  day  there, 
and  openly  on  the  pillory  (a)  for  one  hour,  and  also  shall  (if  the 
»urt  by  which  such  judgment  shall  be  given  shall  think  fit)  be 
iliged  to  give  sureties  for  his  good  behaviour  in  such  sum,  and 
r  such  time,  as  the  said  court  shall  judge  proper,  according  to 
e  circumstances  of  the  offence,  and  in  such  case  shall  be  further 
prisoned  until  such  sureties  shall  be  given. 


3  H.  6.  c.  9.  —51  H. 6.  C.9.  —  90G.8.  c.  4««—  1  G.  4.  c.  57.  — 

4G.4.  C.76-  — 9G.4.C.S1.] 

Concerning  women  considered  as  toiveSf  or  Jeme$  covert  t  see 

e  saBiflr» 

IToncerning  women  having  two  husbands,  or  men  two  wives ; 

title  J&tAwaai* 
Z^oncerning  the  ravishment  of  women;  see  title  Eape« 

Y  Stat.  SI  H.  6*  c.  9*,  if  any  person  take  by  force,  or  otherwise,  51 H.  «•  c  9« 
any  woman  sole,  having  any  substance  of  lands,  tenements,  or  Forcing  her  to 
veable  goods,  and  enforce  her  before  she  be  set  at  liberty  '^^^^  ^""**' 
bind  herself  to  him  by  statute  or  obligation ;  such  bond  shall  be 
d. 


,^   5^  ^ide  Stat.  56  O.  S.  c  IBS.,  which  abolishes  the  punishment  of  Uie 
>ry  except  in  cmsca  of  perjury,  &c     See  tit.  JPtlUrf. 
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»H.7.  c2. 
Forcible  abduc- 
tion of  women, 
&c.  (repemled). 


SSlomem 


[Criminal 


The  woman 
may  be  a 
witness. 


Though  she 
have  consented 
to  the  marriage. 

Though  she 
assent  sub^ 
sequently. 

So,  for  her 
husband. 


Abduction  of  a 
woman  on  ac- 
count of  her 
property, 
against  her 
will. 

9  O.  4.  c  SI. 
s.  19. 


Punishment. 


Abduction  of  a 
girl  under  six- 
teen years. 
9  G.  4.  c  31. 
8.2a 

Punishment. 


-  Stat.  3  H.  ?•  c.  2.  (now  repealed),  reciting  that  "  where  wodo, 
as  well  maidens  as  widows  and  wives*  having  subitancei,  knik  b 
goods  moveable,  and  some  in  lands  and  tenements,  and  tooiebeiiig 
heirs  apparent  unto  their  ancestors*  for  the  lucre  of  loch  tub- 
stances  be  oftentimes  taken  by  misdoers,  contrary  to  their  till, 
and  after  married  to  such  misdoers*  or  to  others  by  their  sncst,  or 
defiled,"  enacts*  '<  that  whatever  person  or  persons  from  hesc^ 
forth  taketh  any  woman*  so  against  her  will*  unlawfully,  that  b  to 
say*  maid*  widow,  or  wife;  such  takine,  procuring,  and  abettisfti 
the  same*  and  also  receiving  wittingly  the  same  woman  lo  tika 
against  her  will*  and  knowing  the  same,  be  felony;  and  tbstsid 
misdoers,  takers,  and  procurators  to  the  same,  and  recemn. 
knowing  the  said  offence  in  form  aforesaid*  be  adjudged  prindpil 
felons:  provided  that  this  act  extend  not  to  any  persw  ti^oj 
woman*,  only  claiming  her  as  his  ward  or  bond-woman." 

Though  the  statute  of  S  H.  7.  c.  2.  is  no  longer  in  force,  jet  it 
may  be  proper  to  retain  some  of  the  decisions  which  hare  taka 
place  upon  the  subject  of  this  offence*  as  being  applicable  to  cas 
which  may  now  occur  in  courts  of  justice. 

In  Fulwoods  case,  M.  IS  C.  1.  1  HaUy  661.  Cro.  C«r.  4SS,t 
was  resolved  that  the  woman  taken  away  and  married  nnj  be 
sworn  and  give  evidence  against  the  offender,  who  to  took  si^ 
married  her,  though  she  be  his  wife  dejado. 

So  it  seems  that  she  may  be  a  witness  even  where  the  atsa 
marriage  is  good  by  her  having  given  her  consent  to  it  iflfft^ 
forcible  abduction.     1  Russ.  576. 

So,  where  the  marriage  was  against  her  will,  though  the  gmt 
subsequent  assent  to  it.    lb.  511. 

It  seems,  too,  that  on  a  trial  for  this  offence  the  woman  w^ 
a  witness  for  her  husband  as  well  as  against  him,  although  Aete 
cohabited  with  him  from  the  time  of  the  marriage.    Jh^  577- 

By  9  G.  4*.  c.  SI.  the  sUtutes  S  H. 7.  c.  2.  and 4 &  SF-^V 
c*  8.  §  S.  are  repealed. 

The  same  statute,  9  G.  4.  c.  SI.  §  19.*  enacts,  «  That  vheftr 
woman  shall  have  any  interest,  whether  legal  or  equitable,  pRs* 
or  future*  absolute,  conditional,  or  contingent,  in  any  real  tf  F^' 
gonal  estate*  or  shall  be  an  heiress  presumptive  or  nextof^" 
any  one  having  such  interest,  if  any  person  shall,  frominociTef<^ 
lucre*  take  away  or  detain  such  woman  against  her  will,  witb^ 
to  marry  or  denle  her*  or  to'cause  her  to  be  married  or  defiie^  r 
any  other  person ;  every  such  offender*  and  every  perwo  <^> 
selling,  aiding*  or  abetting  such  offender*  shall  be  guilty  of  ie^7 
and  being  convicted  thereof,  shall  be  liable  to  be  trassp^ 
beyond  the  seas  for  life,  or  for  any  term  not  less  thao.^ 
years*  or  to  be  imprisoned,  with  or  without  hard  lsboiir,e^ 
common  gaol  or  house  of  correction  for  any  Vsna  not  exce^ 
four  years." 

•  §  20.  enacts*  <<  That  if  an^  person  shall  unlawfully  take  ff  ^^ 
to  be  taken  any  unmarried  girl,  being  under  the  age  of  aixtca.^ 
out  of  the  possession  and  against  the  will  of  her  father  or  dm^*'^ 
of  any  other  person  having  the  lawful  care  or  charge  of  ber:^ 
such  offender  shall  be  guilty  of  a  misdemeanour,  and  bdi^,  ^ 
yicted  thereof  shall  be  Hable  to  suffer  such  punishroeot,  bj^' 
imprisonroenf,  or  by  both*  as  the  court  shall  award.'* 
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By  ^&S  P.^  M.cS.  §  S.  (now  repealed),  the  offence  watf  4&5P.&M. 

lade  to  coniitt  in  unlawfully  taking,  &c.  a  female  unmarried  ^^  

nder  sixteen,  "  out  of  the  possession  and  against  the  will  of  her  (°<>^  repealed.) 
ither  or  mother  or  guardian." 

Whether  the  child  be  legitimate  or  not  made  no  difference  on 
lis  section  of  the  act. 

IL  ▼.  Cornforth  and  others^  2  Sir.  1162.    The  court  granted  an   Natural 
formation  against  the  defendants,   for  taking  away  a  natural  daughter, 
lughter  under  sixteen,  under  the  care  of  her  putative  father ; 
sing  of  opinion  that  it  was  within  4*  &  5  P.  ^  Af.  c.  8.  §  S.,  (now 
^pealed.) 

Bj  Stat.  4  G.  4.  c.  76.  §  27*»  no  suit  shall  be  had  in  any  eccle*  4  G.  4.  c.  76. 
astical  court,  in  order  to  compel  a  celebration  of  marriage  in  M«™g«  Act. 
cie  ecdesintf  by  reason  of  any  contract  of  matrimony  whatsoever, 
bether  per  verba  de  prasenti^  or  per  verba  dejuturo. 
By  Stat.  20  H.  6.  c.  9*9  peeresses  shall  be  tried  as  peers  for  soH.  6.  c.  9. 
cason  or  felony*  PeewMM,  how 

The  judgment  against  a  woman,  in  case  of  high  treason,  was  ^  ^  ^"^*. 
)t  the  same  as  against  a  man  traitor,  to  be  hanged,  cut  down  Judgment  in 
ive,  have  the  bowels  taken  out  and  the  body  quartered,  but  it  *''''^'^' 
as  to  be  drawn  to  the  place  of  execution,  and  there  burned. 
And  this  also  was  the  judgment  against  a  woman  in  case  of 
3tit  treason ;  whereas  the  judgment  against  a  man,  for  petit 
eason,  wu  that  he  shall  be  hanged. 

By  9  G.  4.  c.  81.  §  2.,  petit  treason  is  to  be  treated  in  all  respects 
!  murder. 

In  case  of  capital  felony,  the  judgment  is  the  same  against  both  lo  capital 
an  and  woman,  to  be  hanged  by  the  neck  till  dea£    2  i/atv.  ^^"y* 

48.  $  7. 

It  is  clear,  that  if  a  woman  quick  with  child  be  condemned  Plea  of  preg- 
ther  for  treason  or  felony,  she  may  allege  her  being  with  child  iMn<7* 
order  to  get  the  execution  respited,  and  thereupon  the  sheriff 
all  be  commanded  to  take  her  into  a  private  room,  and  to  im- 
mel  a  jury  of  matrons,  to  try  and  examine  whether  she  be  quick 
th  child  or  not ;  and  if  they  find  her  quick  with  child,  the  exe- 
ition  shall  be  respited  till  her  delivery.  —  But  it  is  agreed  that  a 
)man  cannot  demand  such  respite  of  execution,  by  reason  of 
T  being  quick  with  child  more  than  once.    2  Havo>  c,  5\.  §  9. 
By  Stat.  1  G.  4.  c.  57.  §  2.  judgment  or  sentence  shall  in  no  case  i  g.  4.  c.  57. 
latever  be  given  and  awarded  against  any  female  or  females  con-  Judgment  or 
:ted  of  any  offence  whatsoever,  that  such  female  offender  or  •entence  of 
•enders  do  suffer  the  punishment  of  being  whipped,  either  publicly  JJ"^  i^'^Jj^I^ed 
privately ;  any  law,  statute,  or  usage  to  the  contrary  notwith-  ^^  femide 

mding.  oflenden ; 

§  3.  In  all  cases  where  the  punishment  of  whipping,  either  pub-  but  instead 
ly  or  privately,  on  female  offenders,  has  hitnerto  formed  the  tJ>«*o^  »«- 
lole  or  part  of  the  judgnaent  or  sentence  to  be  pronounced,  or  '"'Ij^IJ?^^^ 
B  in  any  other  case  been  inflicted,  it  shall  and  may  be  lawful  for  f^^nenu'"' 
e  court  or  justice  of  the  peace  before  whom  any  such  offender 
ill  be  tried  or  convicted,  to  pass  sentence  of  confinement  to 
rd  labour  in  the  common  gaol  or  house  of  correction,  for  any 
ace  of  time  not  exceeding  six  months,  nor  less  than  one  month, 
of  solitary  confinement  therein  for  any  space  not  exceeding  the 
ace  of  seven  days  at  any  one  time,  in  lieu  of  the  sentence  of 
ing  publicly  or  privately  whipped,  as  to  the  said  court  or  justice 
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Attending  the 
torn  and  leet. 

Senring  the 
office  of  con* 
stable  by  de- 
puty, or  orer- 


C^Iomcm 


[Criminal 


shall  t^em  most*  proper  :  Provided,  that  nothing  herein  contained 
shall  extend^  or  be  construed  to  extend,  in  any  msimer  to  dnnge, 
alter,  or  affect  any  punishment  whatooerer,  which  maj  now  be  by 
law  inflicted  in  respect  of  any  offence,  save  and  except  only  the 
punishment  of  publicly  or  privately  whipping  on  female  ofeidcn, 
m  manner  as  herein-before  is  enacted. 

Women  are  not  obliged  to  appear  at  the  torn  or  leet  2  Hn, 
clO.  §11. 

Mr,  Hawkins  seems  to  be  of  opinion,  that  a  custom  of  tbe  !§• 
habitants  serving  the  office  of  constable  by  turns,  is  gpod;  and 
that  when  it  comes  to  the  turn  of  a  woman  inhabitant,  she  wba 
procure  one  to  serve  for  her.  2  Hato.  c.  IOl  §  S7-  And  ibe 
may  be  appointed  an  overseer  of  the  poor.  R*  ▼.  Stubih 
2  T.  R.  395. 


Statute!  re- 
pealed. 


7  &  8  G.4.  C.99. 

c.  sa 


Setting  fire  to 
wood^  &c. 


Punishnient. 


5fi  O.  S.  C.72. 
Alice  Holt 
forest. 

Penalties  on 
persons  da- 
maging trees  in 
the  forest  of 
AUce  HoU. 


Penalties  for 
breaking  down 
indosures. 


[41  G.  S.  c.  109,— 52  G.  3,  c  71.  c.  72.— 7  &  8  G.  4  &»] 

"D  Y  7  &  8  G.  4.  c.  27.  a  variety  of  statutes  enacted  for  tbe  pR^ 

servation  and  encouragement  of  woods,  plantatiooi,  tDdtnO) 
and  for  the  punishment  of  offences  against  that  species  of  property, 
commencing  from  15  Ed*  If  and  extending  to  the  reign  of  G.i« 
have  been  repealed,  and  by  7  &  8  G.  4.  c  29.,  for  cowoiidiDo; 
the  lawsrelatmg  to  larceny,  &c.'and  7  &  8  G.  4.  cSOLyforcow^ 
dating  the  laws  relating  to  malicious  injuries  to  property,  eact- 
ments  have  been  framed  to  meet  offences  of  this  description,  vM 
will  be  found  under  the  titles  Haitai;,  p.  453.  et  $eq.WBAfU»m 
3(njune0,  §  II.  p.  551.  et  seg. 

By  7  &  8  G.  4.  c.  30.  §  I7.»  if  any  person  shall  (w/.  of) » 
lawuilly  and  maliciously  set  fire  to  any  part  of  a  wood,  coppice,ff 
plantation  of  trees,  or  to  any  heath,  gorse,  furze,  or  fcni,  vtee- 
soever  the  same  may  be  growing,  every  such  ofiender  ibQ  be 
guilty  of  felony,  and  be  liable  at  the  discretion  of  tbe  court  to  ^ 
transported  for  seven  years,  or  to  be  imprisoned  not  exccci^ 
two  years,  and  in  addition  (if  a  male),  to  be  once,  twice,  or  tto 
publicly  or  privately  whipped  (if  the  court  shall  think  fit). 

By  Stat.  52  G.  3.  c.  72.,  the  king  is  allowed  to  iadoieoota- 
ceeding  1600  acres  of  land  in  the  forest  of  Alice  H<Af  b^ 
county  of  Southampton. 

And  by  $  6*»  for  the  better  preservation  of  the  trees,  voqk 
underwoods,  heritors,  and  standils  growing,  or  which  maj  bcR' 
afler  be  planted  and  nourished  to  grow  or  be  growing  ib  or  ^ 
any  part  of  the  said  inclosures,  all  persons  whomsoever  wbo  » 
from  and  after  the  passing  of  this  act,  unlawfully  cut  dowS)  ^ 
bark,  peel,  damage,  deface,  destroy,  or  carry  away  sdj  ti^ 
tree  or  other  tree,  woods,  or  covert,  green  stick,  oraajheriw^ 
standil  within  the  said  forest  as  aforesaid,  shall  be  subject  to » 
such  pains,  penalties,  and  punishments,  as  are  imposed  ap«i  "J 
person  committing  the  like  offence  in  the  laods>  groondii  vo^ 
or  coppices,  being  inclosed,  and  the  private  proftrtyJ^^ 
H.  M.'s  subiects^ 

And  by  j  7.,  dvcry  person  who  shall  wilfully  destroj «  ^ 
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away,  or  ghall  break  down  any  fence  or  inclosure,  or  any  part  s%  0, 9.  c  7s. 
thereof,  made  for  the  protection  of  any  nursery  of  wood  and 
timber  as  aforesaid,  shall  for  the  first  otcoco  forfeit  the  sum  of 
I0l>9  and  for  the  second  offence  the  sum  of  20/L  and  for  the  third 
offence  shall  be  deemed  guilty  of  felony,  and  may  be  transported 
to  any  part  beyond  the  seas  for  the  term  of  seven  years,  or  be 
subject  to  such  other  punishment  by  fine,  imprisonment,  or  other- 
wise, as  the  court  before  which  such  person  shall  be  convicted 
may  direct ;  and  such  penalties  may  be  recovered,  and  on  non* 
payment  thereof  the  person  who  shall  forfeit  the  same  may  be 
committed  to  prison,  in  the  manner  and  for  the  same  periods  as  is 
specified  in  stat.  6  G.  3.  c.  48.,  in  relation  to  the  penalties  of  201. 
and  SOl^  respectively,  for  wilfidly  cutting  or  breaking  down  any 
timber  under  the  said  act* 

And  by  stat.  52  G.  3.  c*  71-»  similar  provisions  are  enacted  re-  s^G.  3.  e.  7i. 
specting  the  forest  of  Wooimer^  in  the  county  of  Southampton ;  Woolmer  forest 
where  the  king  is  allowed  to  inclose  2000  acres. 

Stat.  52  G.  3.  c.  71.  contains  provisions  respecting  the  forest  of  Fenalties  for 
Woolmer^  and  the  timber  growing  there,  and  certain  inclosures  brcdcing  down 
to  be  there  made ;  and  by  (  7.9  every  person  who  shall  wilfully  inclosures  in 
destroy  or  take  away  or  shall  break  down  any  fence  or  inclosure,  **'*  fown  of 
or  any  part  thereof,  made  for  the  protection  of  any  nursery  of  wood   ^^^"^^ 
and  timber  as  aforesaid,  shall  for  the  first  offence  forfeit  10^.,  and 
for  the  second  ofieoce  20/.  and  for  the  third  offence  shall  be 
accounted  guilty  of  felony,  and  may  be  transported  for  seven 
years,  or  be  subject  to  such  other  punishment  by  fine,  imprison- 
ment, or  otherwise,  as  the  court  before  which  such  person  shall 
be  convicted  may  direct ;  and  such  penalties  shall  be  recovered, 
and  on  non-payment  thereof,  the  person  who  shall  forfeit  the 
same  may  be  committed  to  prison  in  the  manner  and  for  the  same 
periods  as  are  specified  in  stat.  6  G.  1.  c.48.,  intituled  An  act  for 
ike  better  preservation  of  timber  trees,  and  of  xnoods  and  under' 
xooods^  and  for  the forther  preservation  of  roots,  shrubs,  and  plants, 
in  relation  to  the  penalties  of  20^.  and  3&.  respectively  for  wilfully 
cutting  or  breaking  down  any  timber  under  the  said  act. 

The  General  Inclosure  Act  41  G.  3.  (17.  K.)  c.  109.  §  28.  im-  4iG.3.(U.K.} 
poses  a  forfeiture  not  exceeding  5/.  on  any  person  who  shall  c.  109. 
wilfully  and  unlawfully  break  down,   destroy,   carry  away,    or  g>^es«forfei- 
dumage  any  fence,  stile,  post,  rail,  gate,  bridge,  or  tunnel,  put  up  ^ro  ;„'  ^ 
under  the  authority  and  for  the  purposes  of  any  inclosure  act,  upon  fences,  &c.  put 
conviction  before  a  justice  for  the  county,  &c.  up  under  in- 
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Wrtck,  whaL 


Jetsam,  flotsam, 
aiid  li  jan. 


3  Ed.  1.  c.  4. 
Ijving  creature 
escaping. 


Wiierethe 
ownership  of 
the  goods  is 
ascertained,  it 
is  not  necessary 
that  any  live 
animal  come 
ashore. 


[3  Ed.  1.  C.4.  — 17  Ed.  2.  bUI.  c.  II.  — 12  Ann.  st2.  c.18.- 
SG.  1.  c.  13.  —  26G.2.  c.  19.  — 48G.3.  c  130.— 49G.S. 
c.  122.  — 53G.S.C.87.— 1&2G.4.C75.C.76.  — 7A8G.4. 
c.  29.  c.  30.  —  9  G.  4^  c.  31.  J 

V\^RECK  of  the  sea,  in  legal  andenUndiney  is  applied  to  ndi 
goods  as  ailer  shipwreck  at  sea  are  by  the  sea  csst  upoo  tfae 
land ;  and  therefore  the  jurisdiction  thereof  pertaineth  not  to  t&e 
lord  admiral,  but  to  the  common  law.     2  Insi.  167' 

None  of  those  goods  which  are  called  jetsam  (from  being  (sii 
into  the  sea  while  the  ship  is  in  danger,  and  which  there  Bok  icd 
remain  under  water),  or  those  caWedJlotsam  (rromjioatingoaiht 
surface  of  the  water),  or  those  called  ligan  (which  lie  in  the  bot- 
tom of  the  sea,  but  tied  to  a  cork  or  buoy,  in  order  to  be  fotffi^ 
again),  are  to  be  esteemed  wreck,  so  long  as  thej  remain  in  or 
upon  the  sea,  and  are  not  cast  upon  the  land  by  the  sea;  bot  if 
any  of  them  are  cast  upon  the  land  by  the  sea,  they  are  wreci. 
1  Black.  Com.  292. 

Also  by  Stat.  3  Ed.  1.  e.  4.,  tohere  a  iNUfi ,  a  dogf  or  a  catj  oaf 
quick  out  of  the  shipf  the  ship  or  any  thing  therein  shall  nd  he  d^ 
judged  a  wreck. 

A  man,  a  dog,  or  a  cat.^  Which  statute  being  bat  dedantorr 
of  the  common  law,  these  three  instances  are  only  nut  for  ex* 
amples ;  for  besides  these  two  kinds  of  beasts,  all  other  botf^ 
fowls,  and  other  living  things  are  understood,  wherebj  tbe  pi^ 
perty  of  the  goods  may  be  known.    2  Inst,  167. 

And  it  is  now  holden,  that  not  only  if  any  live  thing  escape,  btf 
if  proof  can  be  made  of  the  property  of  any  of  the  goodi  * 
lading  which  came  on  shore,  they  shall  not  be  forfeited  as  vmi 
1  Black.  Com.  290.     As  in  the  case  of  HamUton  v.  Davis,5Bir^' 
2732.    The  ship  was  lost.    The  goods  cast  on  shore  wen  td- 
ciently  marked,  so  as  that  the  owner  might  be  known.   Bott!» 
lord  of  the  manor  refused  to  deliver  them  up,  insisting  that  ^ 
were  forfeited  as  wreck,  because  no  living  creature  bad  eo« 
alive  from  the  ship  to  the  shore. — By  Ld.  Mansfield  C  J«  N^^ 
hath  been  produced  in  the  argument  of  this  cause,  to  P'^'*^.^ 
the  goods  were  forfeited,  because  no  dog  or  cat  or  other  aoia^ 
came  alive  to  shore.    I  will  therefore  presume  that  thete  or^ 
was  any  such  determination;  and  that  no  case  could  bate b(0 
determmed,  so  contrary  to  the  principles  of  law,  jottice,  i> 
humanity.    The  very  idea  of  it  is  shocking.    And  theft  it  ^ 
ground  for  such  a  forfeiture,  upon  the  distinction  that  hatli  ^ 
so  much  urged;  between  a  man  or  other  animal  coming  to  i!|^ 
alive  or  not  alive.    The  coming  to  shore  of  a  dog  or  a  cat  ^-'^ 
can  be  no  better  proof,  than  if  they  should  come  aibore  <bt>. 
The  escaping  alive  makes  no  sort  of  difference.    If  the  ovaff^ 
the  animal  were  known,  the  presumption  of  the  goods  b^<^ 
to  the  same  person  would  be  equally  strong  whether  the  tt^ 
were  living  or  not. — And  the  court  were  clear  andiflttW** 
that  the  owner  was  entitled  to  his  goods  again*  on  his  pj^^ 
tendering  a  reasonable  salvage. 
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By  Stat.  17  Ed.  2.  tU  1.  c  11.,  the  king  shall  have  nreck  of  the  17  Ed.s.  it  i. 
•a  throughout  the  realm,  c*  !>• 

The  cause  whereof  originally  wreck  was  given  to  the  crown,   To  whom  the 
x)od  upon  two  main  maxims  of  the  common  law.  wreck  belong- 

1.  That  the  property  of  all  goods  whatsoever  must  be  in  some  ^^ 
?rson.    2.  That  such  goods,  as  no  subject  can  claim  any  pro- 
erty  in»  do  belong  to  the  king  by  his  prerogative.    2  Inst,  167 • 

The  taking  of  goods  whereof  no  one  had  a  property  at  the   Seising  wreck 
me  is  not  felony ;  and  therefore  he  who  takes  away  a  wreck  be-  not  felony  st 
»re  it  is  seized  by  the  person  who  has  a  right  thereto  is  not  guilty  commoa  law. 
f  felony,  and  shall  only  be  punished  by  fine  or  the  like.     1  Haw. 

33.  §  24.     That  is  to  say,  he  is  not  guilty  of  felony  by  the  com- 
mon law. 

The  correctness  of  this  position,  however,  is  questionable;  for  Ownership  of 
I  though  the  lord  has  no  determinate  property  therein  till  seizure,  wreck, 
at  the  true  owner,  who  has  lost  or  been  robbed  of  the  things, 
as  still  a  property  in  them.  Further,  it  is  well  settled  that  lar- 
cny  may  be  committed  by  stealing  goods,  the  owner  of  which  is 
ot  known,  and  that  it  may  be  stated  in  the  indictment  that  the 
lings  stolen  were  the  goods  of  a  person  to  the  jurors  unknown  ; 
ut  some  proof  must  be  given  sufGclent  to  raise  a  reasonable  pre- 
iinption  that  the  taking  was  felonious,  or  invito  domino,  2  Easff 
\  C.  606. ;  cit.  2  Russ.  162. 

To  preserve  ships  stranded  or  In  distress  from  being  plundered   Assisting  ships 
y  the  country  people,  it  is  enacted  by  stat.  12  Ann,  st.  2.  c.  18.  >n  distress, 
nd  stat.  26  G.  2.  c.  19.  as  follows  (which  act  of  the  12  Ann.  is  re- 
uired  to  be  read  in  the  church  four  times  a  year,  in  all  sea-port 
)wns  and  on  the  coast) : 

By  stat.  12  Ann.  st.2.  c.l  8.  $  1.,  the  sheriffs,  justices  of  the  peace,   l^  Ann.  st  2. 
nd  also  all  mayors,  bailiffs,  and  other  head  officers  of  corporations   «.^%.   . 
nd  port  towns  near  adjoining  to  the  sea,  and  all  constables,  head-  tic«!  &c.^"and 
oroughs,  tythingmen,  and  officers  of  the  customs  in  all   such   rerenue  of- 
laces,  shall,  on  application  to  them,  or  any  of  them,  by  or  on  ficen,  to  sum- 
ehalf  of  any  commander  or  chief  officer  of  any  ship  or  vessel  in  mon  assistance 
anger  of  being  stranded  or  run  on  shore,  command  the  constables  ***  ▼ewel*  m  dis- 
f   the  several  ports  nearest  to  the  sea  coasts  where  any  such  ^'^^ 
lall  be  in  danger,  to  summon  and  call  together  as  many  men  as 
lall  be  thought  necessary,  to  the  assistance  and  for  the  preserva- 
on  of  such  ship  or  vessel  so  in  distress,  and  their  cargoes  :  And 
*  there  be  any  vessel,  either  man-of-war  or  merchant's  ship,  be* 
>nging  to  her  majesty,  or  any  of  her  subjects,  riding  at  anchor 
ear  such  place  where  the  ship  is  so  in  distress,  the  officers  of 
ustoms  and  constables  above  mentioned   may   demand  of  the 
uperior  officers  of  such  ship  assistance  by  their  boats,  and  such 
ands  as  they  can  conveniently  spare,  for  the  said  service  and 
reservation  of  the  said  ship  so  in  distress  ;  and  on  such  superior 
fficer's  refusal  or  neglect  to  give  such  assistance,  he  shall  forfeit  Penalty  for     " 
00/.,  to  be  recovered  by  the  superior  officer  of  the  said  ship  so  in  refusing  assist- 
istress,  with  costs,  in  any  of  her  majesty's  courts  of  record.  ""^^ 

By  stat.  26  G-  2.  c.  19.  J  6.,  the  justices  of  the  peace,  mayors,-  26  G.  2.  c.  19. 
ailifFs,  collector  of  the  customs,  or  chief  constable  who  shall  be  Justices,  &c. 
icarest  to  where  the  ship,  goods,  or  effects  shall  be  stranded  or  Jo  c^l*  a  meet- 
!ast  away,  shall  forthwith  give  public  notice  for  a  meeting  to  be  "*^  *"  "^ 
I  eld  as  soon  as  possible  of  the  sheriff  or  his  deputy,  the  justices 
if  the  peace,  mayors,  or  other  chief  magistrates  of  towns  cor* 
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36  0. 2.  c.  19.    porate,  coronerSy  ai^d  commusionen  of  the  land  tax,  or  inv  in 

of  them,  who  shall  ud  in  the  execution  of  this  act,  ttM  that 
of  12  Ann.f  and  who  shall  employ  proper  persoos  for  taiiDg  the 
same. 

§  9*  And  also  the  deputy  sheriff  and  the  officers  of  excise  shall 
be  proper  officers  to  put  tnese  acts  in  execution. 
Officers,  &c  of       And  by  §  10.,  within  the  cinque  ports,  the  lord  warden  of  the 
doque  poru.      cioque  ports,  the  lieutenant  of  Dover  CasUe^  the  deputy  vankfi 

of  the  cinque  ports»  the  judge  official  and  commissary  of  the 
court  of  admiralty  of  the  cinque  ports,  shall  put  the  same  in  exe- 
cution there. 

§  12.  And  any  justice  of  the  peace,  in  the  absence  of  the  higb 
sheriff,  may  take  sufficient  power  of  the  county. 
12  Ann.  it  2.         By  Stat.  12  Ann*  st.  2.  c.  18.  $  3.,  if  any  person  besides  those  es- 
c.  18.  powered  by  the  said  officer  or  his  deputy,  and  the  coostablo, 

Persons  ^^-  shall  enter  or  endeavour  to  enter  on  board  any  such  ship » in 
cKrt  kiiTe^  distress,  without  leave  of  the  commander  or  other  superior  olar 
impeding'the  ^^  the  said  ship,  or  of  the  said  officer  of  customs  or  bis  deputy, 
saTing  the  ship,  or  of  the  said  constable,  or  some  or  one  of  them  employed  for 
&C.  the  service  and  preservation  of  the  said  ship ;  or  if  any  pena 

shall  molest  him,  them,  or  any  of  them,  in  the  saving  of  the  oil 
ship  or  goods,  or  shall  endeavour  to  impede  or  hinder  the  ssriti 
thereof,  or  when  any  such  goods  are  saved,  shall  take  oatord^ 
face  the  marks  of  any  such  goods,  before  the  same  shall  be  takes 
To  make  double  down  in  a  book  to  be  provided  for  that  purpose,  by  thecte- 
satisfiKtion.        mander  or  ruling  officer,  and  the  first  officer  or  the  costono,  sod 

person  shall  within  20  days  make  double  satisfaction  to  the  pt*^ 

grieved,  at  the  discretion  of  the  two  next  justices,  or  m  de&c:: 

thereof,  shall  by  them  be  sent  to  the  next  house  of  conectioc 

where  he  shall  continue  and  be  employed  in  hard  labour  for  I- 

Commnnder        months   then  next  ensuing.     And  the  commander  or  sopcrw 

may  repel  them    officer  of  the  said  ship  in  distress  or  the  said  officer  of  the  cosutst. 

by  force.  or  constables  on  board  t!ie  same,  may  repel  by  force  aoy  is^- 

person  as  shall,  without  such  leave  or  consent,  press  on  bosrdtiie 
said  ship  so  in  distress,  and  thereby  molest  them  in  the  presern- 
tion  thereof. 
26  G.  2.  c.  19.  And  by  stat.  26  G.  2.  c.  19.  §  13.,  to  prevent  confu^oo,  or  cff* 
Who  shall  give  tradictory  orders,  the  persons  assembled  to  save  any  tcssd  9 
**^«"  *"^5  ?®^^*  ^  aforesaid  shall  conform  in  the  first  place  to  the  orte 
lo  save  a         .  ^f  ^^  master  or  other  officers  or  owners,  or  persons  employed^ 

them ;  and  for  want  of  their  presence  or  directions,  then  to  u 
order  of  the  officers  of  the  customs,  next  to  those  of  the  Aff\ 
of  excise,  then  of  the  sheriff  or  his  deputy,  then  of  ajustioetf 
the  peace,  then  of  a  mayor  or  chief  magistrate,  then  of^ 
coroner,  then  of  a  commissioner  of  the  land  tax,  Uien  of  s  cii^ 
constable,  then  of  a  petty  constable  or  other  peace  officer;  i^ 
Penalty  for  Any  person  wilfully  and  knowingly  acting  contrary  to  soch  tf^ 
acting  contrary,  shall  forfeit  not  exceeding  SL^  to  be  levied  by  warrant  of  one  j^ 

tice,  and  in  case  of  non-payment,  to  be  committed  to  the  boo^^ 
correction  not  exceeding  three  months. 
Allowance.  §  6.     Every  such  sheriff,  justice,  mayor,  coroner,  lord  d  * 

manor,  under-sheriff,  or  commissioner  of  the  land-tax,  shsfi  it>*^ 
4f .  a  day  during  his  attendance,  out  of  the  goods  saved. 
12  Ann.  it.  2.  By  12  Ann.  st.  2.  c.  18.  §  2.,  the  said  collectors,  and  the  va^' 

^'  ^^'  or  commanding  officer  of  any  ship  or  vessel,  and  all  otbecs*^ 
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shall  act  or  be  employed  in  the  preservins  of  any  such  ship  in  19  Ann.  it.  3. 
distress^  or  their  cargoes,  shall  within  SO  aays  aAer  service  per-  c.  18. 
formed,  be  paid  a  reasonable  reward  for  the  same  by  the  com-  Phmaion  for 
mander,  master,  or  other  superior  officer,  mariners,  or  owners  of  payment  of 
the  ship  in  distress,  or  by  the  merchant  whose  ship  or  goods  shall  P^^P^  Mlvage. 
be  BO  saved :  And  in  de/ault  thereof,  they  shall  remain  in  custody 
of  such  officer  of  the  customs  or  his  deputy,  until  all  charses 
shall  be  paid,  and  until  he  or  his  deputy  be  reasonably  gratified 
for  their  said  assistance  and  trouble,  or  good  security  given  for 
that  purpose  to  the  satisfaction  of  the  parties  who  are  to  receive 
the  same :  And  if  after  such  salvage  they  disagree  with  the  said 
officer  of  customs  or  his  deputy,  touching  the  monies  deserved 
by  any  of  the  persons  so  employed,  the  commander  of  such  ship 
so  saved,  or  the  owner  of  the  goods,  or  the  merchant  interested 
therein,  and  also  the  said  officer  of  customs  or  his  deputy,  may 
nominate    three    neighbouring  justices*    who    shall  adjust  the 
quantum  to  be  paid  to  the  several  persons  acting  or  being  em- 
ployed in  such  salvage ;  such  adjustment  shall  be  binding  to  all 
parties,    and  recoverable  by  action  by  the  parties  to  whom 
allotted :  And  if  no  person  shall  appear  to  claim  any  of  the  goods,  Whera  no  on* 
the  chief  officer  of  customs  of  the  nearest  port  to  the  place  where  claimi  the 
the  said  ship  was  so  in  distress,  shall  apply  to  three  or  then  earest  ^o^.^racked, 
justices,  who  shall  i>ut  him  or  some  other  responsible  person  in  topro^defor 
possession  of  the  said  goods,  such  justices  taking  an  account  in  the  care  of 
writing  of  such  goods,  to  be  signed  by  such  officer  :  And  if  they  them, 
be  not  legally  claimed  within  12  months  next  ensuing,  by  the 
rightful  owner,  public  sale  shall  be  made  thereof,  and  if  perishable 
goods,  forthwith  to  be  sold ;  and  after  all  charges  deducted,  the 
residue  of  the  monies,  with  a  fair  account  or  the  whole,  to  be 
transmitted  to  the  exchequer,  to  remain  there  for  the  benefit  of 
the  owner  when  appearing,  who,  on  affidavit  or  other  proof  of  his 
right,  to  the  satisfaction  of  one  of  the  barons  of  the  coif,  shall 
upon  his  order  receive  the  same  out  of  the  exchequer. 

By  26  G.  2.  r.  19.  $  5.,  if  any  persons,  not  employed  by  the  mas-  26  G.  3.  c.  19. 
ters,  mariners,  or  owners,  or  other  persons  lawfully  authorised,  SaWage^ 
shall,  in  the  absence  of  persons  so  employed,  save  any  vessel  or  ■■  ^o  penoni 
fi^oods,  and  cause  them  to  be  carried  for  the  benefit  of  the  owners  no^^^ploy^   . 
into  port,  or  any  adjoining  custom-house,  or  other  place  of  safe  nuthorities. 
custody,  immediately  giving  notice  thereof  to  a  justice,  magistrate, 
custom-house  or  excise  officer,  they  shall  be  entitled  to  a  reason- 
able reward  for  the  same,  to  be  adjusted  by  three  neighbouring 
justices,  which  may  be  recovered  by  action  at  law  (as  in  12  Ann,)\ 
or  the  same  may  be  adjusted  by  the  officers  above-mentioned. 
And  by  $  7*,  if  the  said  salvage  (and  the  charges  of  4^.  a-day,  as 
above  mentioned)  shall  not  be  paid  in  40  days  after  the  services 
performed,  the  officer  of  the  customs  concerned  in  the  salvage 
may  borrow  or  raise  so  much  money  as  shall  pay  the  same  upon 
the  bill  or  bills  of  sale,  under  his  hand  and  seal,  of  the  vessel  or 
cargo,  or  part  thereof;  redeemable  nevertheless  on  payment  of 
the  principal  and  interest  at  4  per  cent. 

By  stats.  1  &2  G.  4.  c.  75.,  intituled  An  act  to  continue  and  1&2G.4.C.75. 
amend  certain  acts  for  preventingjrauds  and  depredations  committed 
on  merchants^  shipowners^  and  underwriters^  by  boatmen  and  others  ; 
and  also  for  remedying  certain  defects  relative  to  the  adjustment  of 
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1&3G.4.C.  75. 


53  G.  S.  c  87. 

PiloU  snd 
others  to  de- 
posit anchors, 
cables,  and 
other  ships' 
materials,  taken 
possession  of 
by  them,  in  the 
places  to  be 
appointed  by 
this  act. 


Concealing 
such  article 
forfeits  claims 
to  salvage,  and 
subjects  the 
offender  to 
punishment 


Deputy  vice- 
admiral  to  send 
report  of  goads 


salvage  in  England,  under  an  ad  made  in  the  hoeiflh  tfear  ojfun 
Anne. 

§1.,  afler  reciting  Stat.  49  G.  8.  c.l22.y  intituled  ilRad^pr^ 
venting  Jrauds  and  depredations  on  merchantSf  skip'tmiertt  ad 
underwriters^  by  boatmen  and  others  ;  and  also  for  remedytBg  cer- 
tain  defects  relative  to  the  adjustment  of  salvage  in  England,  vder 
an  act  made  in  the  twelfth  year  of  queen  Anne ;  which  act  wit  t« 
continue  in  force  for  seven  years,  and  from  thence  to  the  end  «f 
the  next  session  of  parliament ;  and  that  by  an  act  passed  in  5S  6.)^ 
(vi£.  C.87*)  the  said  recited  act  (escept  so  rar  as  the  same  was  altered 
and  extended)  was  further  continued  for  seven  years,  &c;  and  its 
fit  and  expedient  that  the  said  recited  acts  should  be  further  oai- 
tinued,  except  so  far  as  the  same  are  altered  by  thb  act ;  it  b 
enacted,  that  all  pilots,  boatmen,  hovellers,  or  other  penou,  who 
shall   take  up  any  anchors,    cables,    tackle,  apparel,  forsitore, 
stores,  or  materials,  or  any  goods  or  merchandise  whidi  maj  htre 
been  parted  with,  cut  from,  or  lefl  by  any  ship  or  vessel  vitliii 
any  harbours,  rivers,  or  bays,  or  on  any  of  the  coasts  of  tbisking* 
dom,  whether  the  same  ship  or  vessel  shall  be  or  shall  ha?e  been 
in  distress  or  otherwise,  and  which  shall  have  been  weighed,  fvepc 
for,  or  taken  possession  of  by  any  such  boatman,  pilot,  hordier, 
or  other  person,  shall  send  a  report  in  writing  of  the  artida  m 
found,  and  stating  the  marks,  if  any,  thereon,  and  also  an  accmte 
and  particular  description  of  the  bearings,  distances,  and  sTd- 
ations,  and  time  when  and  where  the  same  were  so  foonditet 
deputy  vice-admiral  or  his  agent,  at  or  near  to  the  port  orpbct 
where  such  boatman,  pilot,  hoveller,  or  other  person  ihall  M 
arrive  with  such  articles,  within  48  hours  after  his  arrif  si  at  soci 
port,  or  before  he  shall  leave  the  port,  if  he  shall  quit  it  befort 
that  time  shall  expire ;  and  shall  also,  within  such  period  as  afor^ 
said,  deliver  such  articles  so  found  into  a  proper  wardioose,  tf 
such  other  place  as  the  vice-admiral  of  each  county  shall  ippoBC. 
for  safe  custody,  until  the  same  shall  be  claimed  by  the  ovtf 
or  owners  thereof,  or  his  or  their  agent,  and  the  salvage,  togeiliff 
with  such  other  charges  and  expenses  as  are  herein-after  dirtcttd 
to  be  paid  in  respect  of  such  articles,  paid  by  him  or  tfaeo,  orse 
curity  given  for  the  payment  thereof,  to  the  satisfaction  of  tk 
salvor  or  salvors  thereof;  and  every  such  pilot,  boatman,  bordiff. 
or  other  person,  who  shall  wilfully  and  fraudulently  keep  po0e«« 
of,  or  retain,  or  conceal,  or  secrete  any  anchors  or  cables,  tac& 
apparel,  furniture,  stores,  or  materials,  or  any  goods  or  merdi^ 
disc,  or  deface,  take  out,  or  obliterate  the  marks  and  nnnbm 
thereon,  or  alter  the  same  in  anv  manner,  with  intent  therebj^ 
rectly  or  indirectly  to  prevent  the  discovery  and  identiScatjoB  i 
such  article  so  found,  weighed,  swept  for,  or  taken  posiesscs^ 
as  aforesaid,  and  shall  not  report  and  deliver  the  same  at  «^ 
proper  warehouse  or  other  place  in  the  manner  aforesaid,!* 
within  the  time   herein,  before  limited,  shall  forfeit  all  clai0 '< 
salvage,  and  shall,  on  conviction,  be  adjudged  guilty  of  recef*5 
goods,  knowing  them  to  have  been  stolen,  and  shall  snfetbeHK^ 
punishment  as  if  the  same  had  been  stolen  on  shore.   See  a  v^ 
provision,  stat.  49 G. 3.  c.l22.  §  1. 

§  2.  Every  deputy  vice-admiral  or  his  agent,  to  whom  snj  v^ 
report  shall  be  sent,  shall  within  two  days  forward  the  8asie,<^> 
true  copy  thereof,  to  the  secretary  of  the  corporation  of  the  TrifiiiJ 
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House  of  Deptford  Sirond  in  London^  and  the  same  shall  be  placed  ^  &  ^^.4.  c.75. 
bj  the  said  secretary  in  some  conspicuous  situation,  for  tne  in-  ' 
spection  of  all  persons  choosing  to  inspect  and  examine  the  same :  ^pof^^d  tothe 
Provided  that  no  report  shall  be  forwarded  by  such  deputy  vice-  no  report  mmde 
adoQiral  or  his  agent  to  the  said  corporation  of  the  Trinity  House  of  until  the  articles 
Deptford  Sirond,  until  the  articles  so  to  be  deposited  as  aforesaid  amount  to  20A 
shaliamount  in  value  to  the  sum  of  20/.    See  stat.  49  G.  S.  c.  122. 
§  2,  S.  S.  P. 

§  S.  It  shall  be  lawful  for  any  deputy  vice-admiral  or  his  agent  Deputy  vioe- 
to  seize  and  detain  any  such  articles  as  shall  not  have  been  reported,  ^,°u»l  may 
and  upon  such  seizure  shall  deposit  the  same  in  the  warehouse  or  ""'^i^^*?^^ 
other  place  to  be  appointed  as  aforesaid,  and  shall  within  two  days  demMtted)"and 
thereafter  send  a  report  in  writing  of  the  articles  seized,  and  stat-  shall  make  re- 
ting  the  marks  (if  any)  thereon,  to  the  said  corporation  of  the  Tri-  port  thereof  to 
nity  House  as  before  directed,  to  be  made  public  as  aforesaid ;  and  ^®  Trim'ty 
every  such  deputy  vice-admiral  or  his  agent  so  seizing,  who  shall  n^j^^^V^S)]**" 
not  make  such  report  within  two  days  auer  seizure,  shall,  on  con-  and^double 
viction  before  any  justice  of  the  peace  or  magistrate,  upon  the  oath  ralue  of  the 
of  one  credible  witness,  or  on  the  confession  of  the  party  offend-  seizure. 
ing,  forfeit  the  sum  of  20/.  for  every  such  neglect,  together  with 
double  the  value  of  the  goods  so  seized,  one  half  of  which  penalty 
shall  be  paid  to  the  informer,  and  the  other  half  to  the  poor  of  the 
parish  or  township  where  such  offence  shall  be  committed ;  and  One-thinl  of 
every  deputv  vice-admiral  or  his  agent,  who  shall  make  any  such  ralue  of  goods 
seizure,  without  any  previous  information  being  given  to  such  allowed  on 
deputy  vice-admiral  or  his  agent,  shall,  on  the  same  articles  being  ^"^  claimed 
claimed  by  and  delivered  to  the  owner  thereof,  or  his  or  her  agent,    ^    *  owner. 
be  entitled  to  receive  such  sum  of  money  as  shall  be  equal  to  one 
third  part  of  the  value  thereof,  after  the  payment  of  the  duties, 
and  cnarges  incidental  to  the  recovery  and  preservation  of  the 
same.     See  stat.  49  G.  S.  c.  122.  §  4.  S.  P. 

§  4t.  If  the  owner  and  deputy  vice-admiral  or  agent  so  seizing,  Modeof  ascer- 
cannot  agree  on  the  value  of  the  articles,  such  value  shall  be  ascer-  taimng  the 
tained  in  like  manner  as  is  here-inafter  directed  with  regard  to  sal-  2mA 
vage,  or  be  referred  to  the  decision  of  the  high  court  of  admiralty. 
See  stat.  49  G.  3.  c.  122.  §  5.  S.  P. 

§  5.  If  any  such  seizure  shall  have  been  made  in  consequence  of  If  deputy  Tice. 
any   information  given  to  any  such  deputy  vice-admiral  or  his  admiral  seise  by 
agent,  the  deputy  vice-admiral  or  his  agent  so  seizing  shall  onl^  be  P«*^o«5>  in- 
entitled  to  receive  from  the  owners  or  their  agents  of  the  articles  ^^i^^     . 
one-sixth  part  of  the  value  thereof,  and  one  other  one-sixth  of  divide  s-eth 
such  value  shall  be  paid  to  the  person  who  shall  have  given  the  parts. 
information,  the  value  of  such  articles  to  be  ascertained  in  manner 
aforesaid.    See  stat.  49  G.  3.  c.  122.  $  6.  S.  P. 

§  6.    If  any  such  articles,  so  reported  and  delivered  into  the  if  articles  not 
warehouse  or  other  place  as  aforesaid,  shall  not  be  claimed  within  claimed  within 
a  year  and  a  day  after  such  report  shall  have  been  transmitted  to  *  limited  time, 
the  said  corporation  of  the  Trinity  House  as  before  mentioned,  the  ^  ^  "°  to*^" 
same  shall  be  sold,  and  a  certificate  of  such  sale  shall  be  delivered   ig^Ann.  c.  is. 
to  the  purchaser  thereof,  under  the  directions  of  the  high  court  of  and  if  they  shall 
admiralty,  and  the  monies  arising  from  the  sale  be  applied  in  the  hare  been 
manner  directed  in  and  by  stat.  12  Ann. c. IS.;  and  if  the  same  •e»ed,thede. 
shall  have  been  seized  by  the  deputy  vice-admiral  or  his  agent,  ^'J^^   ,^' 
then  the  deputy  vice-admiral  or  agent  so  seizing,  and  the  person  the^^non  in- 
who  shall  have  given  such  information  as  shall  have  led  to  the  forming  shall  b« 
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ift2G.4.c.75.  seizure  (if  any  guch  information  shall  have  been  given),  ihallbe 

J 7^  equally  entitled  to  the  salvage  which  shall  be  allowed  by  thehigli 

equally  entiUed  ^^^^  ^^  admiralty  to  the  salvors  in  the  case  of  undaimed  property. 

See  Stat.  49  G.  S.  c.  122.  $  7.    S.  P. 

§  7*  If  the  salvors  of  any  such  articleSy  &c.  so  found,  &c.  and 
so  lodged  and  reported,  and  the  owners  thereof,  or  their  agent, 
cannot  agree  respecting  the  amount  of  salvage,  or  the  viloe,  tbea 
the  matter  in  difference  shall  be  determined  by  any  three  josticei 
of  the  peace  residing  near  to  the  place  where  such  artides  or 
goods  stiall  be  deposited,  who  shall  begin  to  proceed  in  their  in- 
quiry, as  to  such  matters  in  dispute,  within  48  hoars  sfter  md 
^^^         difference  shall  be  referred  to  them ;  and  if  they  cannot  sgree  r^ 
cannot' agreeT     specting  the  same,  then  it  shall  be  lawful  for  them  to  nomioiie 
they  shall  nomi-  any  third  person  conversant  in  maritime  afiairs,  at  their  opdoo, 
nate  a  person,     who  shall  ascertain  the  amount  of  the  salvage  to  be  psid,  or  tk 

value  thereof,  within  48  hours  afler  he  shall  have  been  to  dobb- 
nated ;  and  the  said  justices,  and  such  third  person  so  nomioated, 
shall  have  full  power  to  examine  the  parties,  or  their  witneaei, 
upon  oath,  which  oath  they  are  hereby  authorised  to  adminBtfr. 
See  Stat.  49  G.  3.  c.  122.  §  8.  S.  P. 

§  8.  It  shall  also  be  lawful  for  the  said  justices  to  dedde,iDtk 

like  manner,  and  within  the  same  time,  on  all  claims  and  danio^ 

-!!^T!^!?.;"??'  whatsoever  which  shall  be  made  by  pilots,  boatmen,  sod  olhr 

persons,  for  service  of  any  description  (except  pilotage)  to  be 
rendered  by  them  to  any  ship  or  vessel,  as  well  for  carrying  «l 
from  the  shore  to  such  ship  or  vessel  any  anchors,  cables,  or  oditr 
stores,  from  any  port  of  the  coast  of  England  and  Wda^  ^ 
Bertoick'Upon-Tweedt  or  for  the  saving  and  preserving  any  goodi 
or  merchandise  which  may  have  been  wrecked,  stranded,  or  otf 
away  from  any  ship  or  vessel,  or  for  being  instrumental  io  ori^ 
the  life  or  lives  of  any  person  or  persons  on  board,  the  nnfiter, 
owner  or  owners,  or  his  or  their  agent  or  agents,  being  presat 
with  such  justices ;  and  the  said  justices  shall  have  full  p<m  ^ 
hear  and  determine  on  all  cases  whatever  of  services  rendered^ 
pilots,  boatmen,  and  others,  to  ships  or  vessels  (except  pikrti^l 
whether  such  ships  or  vessels  shall  at  the  time  be  in  distrettorMti 
and  they  shall  have  the  like  power  of  examining  the  parties  or  tkir 
witnesses  upon  oath  ;  and  the  decision  of  such  justices  ahafi  ^ 
final  on  all  parties,  except  in  such  cases  in  which  an  appeal  daB 
be  interposed  by  either  party  to  the  high  court  of  admiraIt7,aKi 
appeal  to  be  interposed  within  SO  days  after  the  award*  Seetftf- 
49  G.  S.  c.  122.  $  9.  S.  P. 

§  9.  In  case  the  party  or  parties  so  claiming  to  be  entitled  u 
tisfied  mky  ap-  salvage,  or  the  party  or  parties  who  is  or  are  to  pay  the  sane,  tf 
peal  to  the  high  their  agents,  shall  be  dissatisfied  with  such  award,  it  sbal]  beb*^ 
ad^  *u  •  b  I  ^^^  either  of  them,  within  ten  days  after  such  award  is  nisde,fc< 
thegoodsto  "  "^'  afterwards,  to  declare  to  the  justices,  or  person  nomiaated^ 
be  restored  to     them,  liis  or  their  desire  of  obtaining  the  judgment  of  the  w 

court  of  admiralty  respecting  the  said  salvage,  and  tberenfMii  ^ 
or  they  shall  proceed,  by  taking  out  a  monition  within  30^ 
from  the  date  of  the  award ;  but  in  such  case  the  said  jioticesiR 
hereby  required  to  deliver  to  the  owners,  or  their  a|i:ettts,sajsa^ 
articles  respecting  which  any  claim  for  salvage  shall  be  naade  ofoe 
the  owners,  or  their  agent,  giving  sufficient  bail  io  the  amoBot^ 
the  sum  awarded  for  sdvage  or  compensation,  to  be  tadcen  by  tc« 


to  salvage. 

If  the  owners 
and  salvors 
cannot  agree 
respecting  the 
salvage,  three 
JutOcesahail 
determine  the 
difference. 

If  the  justices 


conversant  in 
nnaritime 
affairs,  who 
shall  determine. 


Justices  may 
in  like  manner 


remuneration  to 
be  made  for 
services  ren- 
dered to  ships 
in  distress  or 
otherwise. 


Decision  of 
Justices  final, 
unless  an  ap- 
peal to  court 
of  admiralty. 

Persons  dissa* 


the  owners  on 
giving  bail 
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misstoner  for  taking  examinations  in  prize  cases,  if  there  shall  be  i  &96.4.  c.75. 
one  in  the  port ;  but  if  there  shall  be  no  such  commissioner  there,  rjjTj — 
then  the  said  justices,  or  any  other  of  H.  M/s  justices  of  the  peace,  ^^  ^mi^*" 
are  and  is  hereby  authorised  to  take  the  same ;  and  the  commis«  lioner  in  priu 
doner  or  justice  who  shall  take  such  bail,  shall  certify  the  same  cases,  if  there  is 
iccording  to  the  form  contained  in  the  schedule  hereunto  annexed,  one  in  the  place, 
ind  transmit  the  same  without  delay  to  the  high  court  of  admi.  pt>)^>^9e  by  a 
ralty,  together  with  a  true  certificate  in  writing,  of  the  gross  value  J"*^^' 
3f  the  whole  of  the  articles,  and  also  a  copy  of  such  proceedings 
ind  awards,  on  unstamped  paper,  certified  under  the  hand  of 
;uch  commissioner  or  justice  taking  the  bail :  and  the  same  shall 
}e  admitted  by  such  court  as  evidence.    See  stat.  49  G.  3.  c.  122. 
)  10.  S.  P. 

§  10.  It  shall  be  lawful  for  the  person  so  to  be  named  by  the  Penom  named 
(aid  justices,  who  shall  decide  on  the  amount  of  salvage  to  be  paid,  by  justices  to 
)r  on  the  value  of  the  articles,  or  on  the  remuneration  to  be  made  ^^^^  ^^^^ 
0  persons  rendering  assistance  to  ships  or  vessels,  or  persons  as  ^^^"'J^e^  mnJ 
iforesaid,  to  demand  and  receive  from  the  owner  or  owners  of  the  demand  from 
irticles  saved,  or  of  the  ships  or  vessels  in  behalf  of  which  the  ser*  the  owner  2(.2s. 
rices  may  have  been  rendered,  or  his  or  their  agents,  a  sum  not 
exceeding  2/.  2f. ;  and  such  owner  or  owners,  or  his  or  their 
igents,  shall  pay  to  the  person  so  to  be  nominated  by  the  said 
ustices  such  ree  or  reward,  immediately  after  he  shall  have  made 
lis  award  or  decision,  and  on  delivery  of  the  same.     See  stat. 
r9G.3.  C.122.  §11.  S.  P. 

$  1 1  •  *'  If  any  person  or  persons  shall  wilfully  cut  away,  cast  Penons  cutting 
idrifty  remove,  alter,  deface,  sink  or  destroy,  or  shall  do  or  com-  away  or  defac- 
oit  any  act  with  intent  and  design  to  cut  away,  cast  adrifl,  re-  >ng buoy  ropes, 
nove»  alter,  deface,  sink  or  destroy,  or  in  any  otner  way  injure  or  J*^  •^J*  .. 
;onceal  any  buoy,  buoy  rope,  or  mark  belonging  to  any  ship  or  offelony^&cf; 
'essely  or  which  may  be  attached  to  any  anchor  or  cable  belong- 
ng  to  any  ship  or  vessel  whatever,  whether  in  distress  or  other- 
rise,  such  person  or  persons  so  offending  shall,  on  being  con- 
icted  of  such  offence,  be  deemed  and  adjudged  to  be  guilty  of  Uable  to  trans- 
elony,  and  shall  be  liable  to  be  transported  for  any  term  not  ex-  portation. 
leeding  seven  years,  or  in  mitigation  of  such  punishment  to  be 
mprisoned  for  any  number  of  years,  at  the  discretion  of  the  court 
n  which  the  conviction  shall  be  made."     Stat.  49  G.  3.  c.  122. 

12.  S.P. 

§  12.  ''  If  any  person  shall  knowingly  and  wilfully,  and  with  Persons  fraudu- 
atent  to  defraud  and  injure  the  true  owner  or  owners  thereof,  or  Icntly  purchas- 
ny  person  interested  therein  as  aforesaid,  purchase  or  receive  any  *"*^,J*"*^^,*"* 
nchors,  cables,  or  goods  or  merchandise  which  may  have  been  Jj||f  ^Si  be  ^ 
aken  up,  weighed,  swept  for,  or  taken  possession  of,  whether  the  considered  re- 
ams shall  have  belonged  to  any  ship  or  vessel  in  distress  or  ceiTcrsof 
otherwise,  or  whether  the  same  shall  have  been  preserved  from  any  stolen  goods. 
^reck,  if  die  directions  herein-before  contained  with  regard  to  such 
Tticles  shall  not  have  been  previously  complied  with,  such  person 
»r  persons  shall,  on  conviction  thereof,  be  deemed  guilty  of  re- 
ceiving stolen  goods,  knowing  the  same  to  be  stolen,  as  if  the 
arae  had  been  stolen  on  shore,  and  suffer  the  like  punishment 
IS    for   a  misdemeanor  at  the  common  law,  or  be  liable  to  be 
ransported  for  seven  years,  at  the  discretion  of  the  court  before 
f^hich  he,  she,  or  they  shall  be  tried."     Stat.  49  G.  3.  c.  122. 

13.  S.P. 
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Masters  of  ships 
bound  to  parts 
beyond  the  seas, 
finding  or  tak- 
ing on  board 
anchors  and 
other  articles,  to 
make  entry  in 
the  log  book, 
and  report  the 
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and  on  their 
arriTal  in  Eng- 
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If  not  claimed 
to  be  sold. 


Penalty  for 
making  default, 
not  exceeding 
100^  norh 
thanSOfi 


Application  of 
penalty. 


Fees  to  be  paid 
for  reports,— 
U.  Is.  to  the 
deputy  Tice- 
admiral,  and 
U  Ij.  to  the 
secretary  of  the 
Trinity  House. 


Puniwhing 
pilou  and  others 


^  IS.  In  case  the  mastery  mate,  or  crew  of  any  ship  or  Te&sel 
bound  to  parts  beyond  the  seas,  shall  find  and  take  on  bovdany 
anchor,  cable,  or  any  goods  or  merchandise,  or  ihall  reccif e  any 
anchor,  cable,  or  any  goods  or  merchandise  on  board,  from  any 
other  person  or  persons  who  may  have  found  the  same,  kDoving 
the  same  to  have  been  so  found,  the  master,  mate,  or  other  person 
having  the  command  of  such  ship  or  vessel,  shall  make  a  tra: 
entry  in  the  log  book  of  such  ship  of  the  articles  so  found  or  takes 
on  board,  stating  the  marks  (if  any)  thereon,  and  the  bearingian^ 
distances,  and  other  minute  description,  and  the  time  wheo  aod 
where  the  same  were  found  and  taken  on  board ;  and  also  sba!!, 
at  the  first  possible  opportunity,  transmit  a  report  in  vriting,  co9- 
taining  a  true  copy  of  such  entry  in  the  log  book  of  the  said  »b  p 
or  vessel,  to  the  said  corporation  of  the  Trinity  House,  and  oo  the 
return  of  such  vessel  to  any  port  in  England  or  JVales^OTBenLi- 
upon'Tweed^  he  shall  deliver  the  same  articles  into  the  possessoc 
of  a  deputy  vice-admiral  or  his  agent,  in  or  nearest  to  sach  pc^ 
at  which  he  shall  first  arrive,  and  within  24  hours  after  bis  arrival 
with  the  like  report  as  is  herein-before  directed ;  and  such  depotr 
vice-admiral  or  agent  is  hereby  required  to  transmit  such  report 
to  the  said  corporation  of  the  Trinity  House,  to  be  placed  bj  tk 
said  corporation  for  inspection ;  and  if  the  same  shall  not  hi 
claimed  by  the  owners  thereof,  or  their  agent,  within  a  year  ani  i 
day  afler  such  report  shall  be  transmitted,  the  same  shall  be  sold 
and  disposed  of  according  to  law  with  regard  to  unclaimed  fr> 
perty ;  and  in  default  thereof,  or  if  the  master  of  such  ship  » 
vessel  shall  sell  or  dispose  of  such  anchor,  cable*  goods  or  oef- 
chandise  to  any  person  whomsoever,  or  shall  not,  upon  bis  iit 
return  to  any  port  within  England  and  Wales,  or  Bemid<]^^ 
Tweed,  report  and  deliver  the  same  according  to  the  provisioBi?! 
this  act,  he  shall  for  every  such  offence  forfeit  all  claim  tosaIn«t. 
and  on  being  thereof  lawfully  convicted  before  any  justice  of  the 
peace  or  magistrate,  on  the  oath  of  one  credible  witness,  or « 
the  confession  of  the  party  offending,  forfeit  and  pay  any  sm^^ 
exceeding  100/.  nor  less  than  SO/.;  one  half  of  which  penalty  s^-i- 
be  paid  to  the  informer,  and  the  other  half  to  the  president  ^ 
governors,  for  the  relief  and  support  of  such  maimed  aod  disabii]^ 
seamen,  and  of  the  widows  and  children  of  such  as  shall  he  ki!i£'| 
slain,  or  drowned  in  the  merchants' service,  under  ststdD^'-' 
c.  38. ;  and  shall  also  forfeit  double  the  value  of  such  articies  t- 
the  owners.     Stat.  49  G.  3.  c.  122.  §  U.  S.  P. 

§  14.  It  shall  be  lawful  for  the  deputy  vice-admiral  or  hisi£f^ 
who  shall  make  the  report  required  by  this  act  to  the  saidconv^ 
ration  of  the  Trinity  House,  to  receive  from  the  owners  oftbeif* 
tides  in  respect  of  which  the  report  shall  be  made,  or,  if  tbes^ 
are  not  claimed,  then  out  of  the  produce  of  the  sale  thereot  ^'- 
sum  of  1/.  Is.  for  each  report;  and  it  shall  also  be  lawful  fo^^^ 
secretary  or  other  proper  officer  of  the  said  corporatioa  o^  ^^ 
Trinity  House  to  receive  in  like  manner  as  last  mentioDed.'^ 
sum  of  1/.  If.  for  each  report  received,  to  be  made  public  bjt^ 
as  aforesaid,  which  last-mentioned  sum  shall  be  paid  to  tiK  ^ 
deputy  vice-admiral  or  his  agent,  before  the  delivery  of  the  g<^ 
and  accounted  for  by  him  to  the  Trinity  House.  Star.*SG> 
c.  122.  §  15.  S.  P. 

By  §  15.,  and  whereas  pilots,  hovellcrs,  boatmen^  and  fi^^* 
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persons  in  imall  vessels  have  for  many  years  conveyed  ancnors  1&S0.4.C.75. 

and  cables  which  may  have  been  weighed,  swept  for,  or  taken  pos-  "^ 7— 

session  of  by  them  as  aforesaid,  or  which  they  may  have  purchased  ■•l'i"8  ^  *!*»" 

3f  other  persons,  knowing  them  to  have  been  weighed,  swept  for,  JJJJI^  o^cabie* 

n  taken  possession  of,  without  being  reported  as  aforesaid,  to  in  foreign 

foreign  countries,  and  there  sold  and  disposed  of,  to  the  manifest  countries. 

njury  and  loss  of  the  owners  thereof;  for  remedying  whereof  it  is 

enacted,  **  that  every  pilot,  hoveller,  boatman,  or  the  master  of 

my  such  vessel*  who  shall  convey  any  such  anchor  or  cable  to 

iny  foreign  port,  harbour,  creek,  or  bay,  and  there  sell  and  dispose 

)f  the  same,  shall  be  deemed  and  adjudged  guilty  of  felony,  and 

il)all  be  transported  for  any  term  not  exceeding  seven  years.     Stat. 

t9  G.  3.  c.  122.  §  16.  S.  P. 

By  §  16.,  all  persons  who  shall  trade  or  deal  in  buying  and  Penalty  on 
idling  anchors,  cables,  sails,  or  old  junk,  old  iron,  or  marine  stores  dealers  in 
>f  any  kind  or  description,  shall  have  their  names,  with  the  words  ^"^vlnjp^eir 
*  Deader  in  Marine  Stores"  painted  distinctly  in  letters  of  not  less  names  parted 
ban  six  inches  in  length,  upon  the  front  of  all  their  storehouses,  on  their  store- 
rarehouses,  and  other  deposits  for  such  goods ;  and  in  default  of  houses,  or  cut* 
heir  so  doing,  they  shall,  on  conviction  before  any  justice  or  justices  ^"8  up  any 
►f  the  peace,  or  magistrate  or  magistrates  of  any  jurisdiction  where  ^^^,^t  from 
uch  storehouse,  warehouse,  and  dep6t  shall  be,  upon  the  oath  of  mAg^ate. 
tne  credible  witness,  or  on  confession  of  the  party  offending,  for- 
eit  a  sum  not  exceeding  20/.  nor  less  than  10/.,  one  half  of  which 
»ena1ty  shall  be  paid  to  the  informer  and  the  other  half  to  the 
»oor  of  the  parish  or  township  where  such  offence  shall  be  com. 
ditted ;  and  it  shall  not  be  lawful  for  such  dealers  or  traders  to 
ut  up  any  cable,  or  any  part  of  a  cable  exceeding  five  fathoms 
1  length,  or  uncant,  untwine,  or  unlay  the  same  into  junk  or 
aper  stuff*,  on  any  pretence  whatsoever,  without  first  obtaining 

permit  from  some  justice  of  the  peace  or  magistrate  residing 
ear  to  the  residence  of  such  dealer,  which  permit  shall  not  be 
ranted,  unless  an  affidavit  shall  have  been  made  that  the  cable  so 
itended  to  be  cut  up  had  been  bon^  jidt  purchased,  and  without 
aud,  by  the  party  so  intending  to  cut  up  the  same,  and  without 
ny  knowledge  or  suspicion  on  his  or  her  part,  that  the  same  had 
een  or  were  dishonestly  come  by ;  and  in  which  affidavit  shall 
Iso  be  specified  the  particular  quality  and  description  of  such 
ible,  and  the  name  or  names  of  the  seller  or  sellers  thereof,  which 
fi  davit  shall  be  recited  and  set  forth  at  length  in  the  permit  there- 
pon  granted,  on  pain  of  forfeiting  for  the  first  offence  any  sum 
3t  exceeding  20/.  nor  less  than  IQ/. ;  and  for  every  second  or  Fint  offence, 
rther  offence,  any  sum  not  exceeding  50/.  nor  less  than  20/.,  Second  offence. 
»  be  recovered  before  any  justice  of  the  peace ;  and  one  half 
I  ereof  to  go  to  the  informer,  aud  the  other  half  to  the  poor  of 
,e  parish  in  which  such  offence  shall  have  been  committed.  Stat. 
>  G.  3.  c.  122.  §  17-  S.  P. 

By  i  17*  And  for  the  more  effectual  prevention  of  such  frauds,  Dealers  to  keep 
1  dealers  in  such  marine  stores  shall  keep  a  book  or  books,  fairly  »  account  of 
ritten,  in  which  entries  shall  be  from  time  to  time  regularly  made  ?J^  ■J"?* 
'  all  such  old  marine  stores  as  shall  be  by  them  from  time  to  time  n,^/  ^ 
>ught,  containing  a  true  account  and  description  of  the  times  ' 

hen  the  same  were  so  respectively  bought  by  them,  and  of  the 
imes  and  places  of  abode  of  the  respective  sellers  thereof; 
id  before  any  person  who  shitU  obtain  such  permit  for  the  cutting 
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1  &  2G.4.  C.75.  up  of  any  such  cabfe  (as  herein-before  required  to  be  obtuiied^ 

,    ^  sball  proceed  to  cut  up  the  same  by  virtue  thereof,  there  shall  be 

^fore^uvdng     published,  by  the  space  of  one  week  at  least  before  the  catting 

up  of  cordage,     up  the  same,  one  or  more  advertisement  or  advertisenients  in  soce 

public  newspaper  printed  nearest  to  the  storehouse,  warehouse,  or 

dep6t  where  the  articles  shall  be  deposited,  notifying  that  such 

party  had  obtained  such  permit,  for  the  purpose  of  catting  up  such 

cable,  and  of  such  kind  and  quality  as  therein  descritied,  and  also 

Persons  may      specifying  the  place  where  such  articles  shall  be  deposited ;  wher^ 

demand  inspec-  upon  It  shall  be  lawful  for  all  and  every  person  or  persons  wfaomsj 

tion  of  t>ooks.      have  just  cause  to  suspect  that  such  articles  are  the  property^ 

such  person  or  persons,  and  shall  have  verified  upon  oath  the  fact 

of  such  his  or  their  suspicion  before  any  justice  of  the  peace  or 

.  magistrate  residing  near  to  the  said  storehouse,  warehoase,  or  (i^ 

p6t,  by  warrant  for  that  purpose  thereupon  granted,  to  ret^oire  o^ 

and  from  such  dealer,  who  shall  have  so  advertised,  and  »hall  be 

so  sworn  to  be  suspected  as  aforesaid,  the  production  and  exaoiio- 

ation  of  the  book  or  books  of  entries  hereby  required  by  him  or 

her  to  be  kept,  and  inspect  and  examine  the  cables  described  is 

Penalty  on         such  permit ;  and  in  case  any  such  dealer,  when  so  thereanto  r- 

refuxing  inspec-  quired  as  aforesaid,  shall  neglect  or  refuse  to  produce  to  the  pe^ 

tion,  &c.  gQji  named  in  such  warrant,  as  the  person  on  whose  oath  tbesan?? 

shall  have  been  obtained,  the  book  or  books  containing  the  eotnef 

of  such  dealer  so  required  to  be  made  therein  as  aforesaid,  or^^h^' 

neglect  to  keep  any  such  book  or  books  in  which  entries,  cont&is* 

ing  accounts  of  the  several  particulars  herein-before  required  ts 

be  entered,  shall  be  made,  or  to  permit  such  inspectiim  or  $k- 

amination  as  aforesaid,  or  shall,  after  obtaining  such  pennit  ^ 

the  cutting  up  of  any  such  cable,  and  before  the  cutting  up  of  u 

same»  neglect  to  publish  such  one  or  more  advertisement  or  d- 

vertisements  relative  thereto  as  is  herein-before  directed  snd  n* 

quired,  the  dealer  or  dealers  so  offending  in  all  or  any  of  t^ 

particulars  herein-before  mentioned  shall  forfeit  and  pay  forever 

For  first  offence  ^uch  offence,  being  his,  her,  or  their  first  offence,  any  sub  »t 

not  exceeding      exceeding  20/.  nor  less  than  lOL^  and  for  every  second  orfort^ 

20/.  nor  less        offence  any  sum  not  exceeding  50/.  nor  less  than  90L ;  one  h«.i " 

than  IDA  which  penalty  shall,  on  conviction  before  any  justice  of  thepaff 

For  second,  &c.  T  ^     ^  •'        .,.'  ^  -i    •       "^    -j        .u    •  r-L* 

not  exceeding  ^^  magistrate  residmg  near  as  aforesaid,  be  paid  to  the  intonse. 
601.  nor  less  and  the  other  half  to  the  poor  of  the  parish  or  township  in  vhic*' 
than  20/.  such  offence  shall  be  committed  ;  and  in  case  any  of  the  peo^*^ 

RecoTery  of  by  this  act  imposed  shall  not  be  paid,  with  the  charges  inc^*^ 
penalues.  ^^  ^|^g  Conviction,  immediately  upon  such  conviction,  the  si»! 

shall  and  may  be  levied  by  warrant  under  the  hand  andses^*' 

such  justice  of  the  peace  or  magistrate,  upon  the  goods  and  ck<- 

tels  of  any  such  offender  or  offenders ;  and  in  case  no  soBc^ 

distress  shall  be  found,  then  every  such  offender  or  offenden^ 

and  may  be  committed  by  any  justice  of  the  peace  or  aaf^ 

aS' aforesaid  to  gaol,  in  case  of  any  first  ofience,  for  the  ^* 

six  calendar  months,  and  in  case  of  any  second  or  further  A*^* 

for  the  space  of  twelve  calendar  months,  unless  the  said  ^"^ 

and  the  charges  shall  be  sooner  paid.     Stat.  49  (7.  S.  c  IS^  f  ^^ 

S.P.  , 

Manufacturers         §  18.  All  manufacturers  of  anchors  and  kedge  anchon  $■- 

of  «icho«  CO      place  his,  her,  or  their  name  or  names,  together  with  a  prog»«a« 

Place  marks  on    mmjber,  and  also  the  weight  of  the  anchor,  in  l^iUe  chanctf* 
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ipon  tbe  crown,  and  also  upon  the  shank  under  the  stock  of  each   i  Ars  0.4,  c.75. 
nchor  which  he»  she,  or  they  shall  manufacturcy  and  shall  also  ■ 
ilace  his,  her,  or  their  name  or  names,  together  with  a  number,  ^^^"'^  *°^ 
nd  also  the  weight  of  the  kedge  anchor  upon  tbe  crown,  and  also  *^^  anchon. 
ipon  the  shank  near  to  the  stock  of  every  kedge  anchor  which  hOf 
he,  or  they  shall  manufacture ;  and  in  case  any  such  manufac-  Penalty  on 
urer  shall  neglect  to  place  such  name,  number,  or  weight  in  the  neglect, 
iianner  herein-before  directed  and  required,  every  such  person  or 
arsons  so  offending  shall,  on  conviction  before  any  justice  of  the 
»eace  or  magistrate,  on  the  oath  of  one  credible  witness,  or  on  the  Not  eiceeding 
onfession  of  the  party  so  offending,  forfeit  any  sum  not  exceeding  SL  nor  less  than 
!/•  nor  less  than  40f.,  one  half  of  which  penalty  shall  be  paid  to  '^'* 
be  informer,  and  the  other  half  to  the  poor  of  the  parish  or  town- 
hip  in  which  such  offence  shall  be  committed*     Stat.  49G.S. 
.  122.  §19-  S.P. 

§  19.  And  for  the  more  easy  and  speedy  conviction  of  offenders  Form  of  con 
gainst  this  act,  every  justice  or  justices  of  the  peace  before  whom  viction. 
iny  person  shall  be  convicted  of  any  offence  against  this  act,  shall 
ind  may  cause  the  conviction  to  be  drawn  up  according  to  the 
bllowing  form ;  viddiceif  ' 

Di&  it  remembered  that  on  the  ■  rfoy  of  ,  in  the 

year  of  our  Lord — — ,  A.  B.  i$  convicted  before  me  [or, 

c^],  one  [or,  /too,  as  the  case  may  be]  of  his  majesty » 

tistices  of  the  peace  Jbr  the  ,  [here  specify  the  offence,  and 

he  time  and  place  when  and  where  committed,  as  the  case  may 
le,]  contrary  to  an  act  passed  in  the  second  year  of  the  reign  of 
:ing  George  thejburth,  intituled  [here  insert  the  title  of  this  act, 
mte.]     Given  under  my  hand  and  seal  [or,  our  hands  and  seals f"] 
he  day  and  year  first  above  written* 

Vnd  no  certiorari,  or  other  writ  or  process  for  the  removal  of  any 
uch  conviction,  or  any  proceedings  thereon,  into  any  of  H.  M.'s 
;ourts  of  record  at  Westminster^  shall  be  allowed  or  granted. 
ItBl.  49  G.  3.  c.  122.  §  20.    S.  P. 

§  20.  It  shall  and  may  be  lawful  to  and  for  any  person  or  per-  Appeal  from 
ons  so  convicted  by  any  justice  or  justices  of  Uie  peace  before  conviction  to 
nentioned  of  any  offence  or  offences  against  this  act,  within  three  **>«gen«^*', 
alendar  months  next  after  such  conviction,  to  appeal  to  the  justices  ^^    ^^ 
•f  the  peace  assembled  at  the  general  quarter  sessions  holden  for 
be  county,  city,  or  place  where  the  matter  of  appeal  shall  arise, 
irst  giving  ten  days'  notice  of  such  appeal  to  the  person  or  per- 
ons  appealed  against,  and  of  the  matter  thereof,  and  entering 
nto  a  recognizance  before  some  justice  of  the  peace  for  such 
ounty,  city,  or  piace»  with  two  sufficient  sureties,  conditioned  to 
ry  such  appeal,  and'  for  abiding  the  determination  of  the  court 
herein ;  and  such  justices  at  the  general  (juarter  sessions  shall, 
Ipon  due  proof  of  such  notice  having  been  given  and  recognizance 
entered  into,  hear  and  determine  the  matter  of  such  appeal,  and 
a  ay  either  confirm  or  quash  and  annul  the  said  conviction,  and 
Lward  such  costs  to  either  party  as  to  them  shall  seem  just  and  I*ower  to  award 
easonable ;  and  the  decision  of  the  said  justices  therein  shall  be  ^^ 
inaly  binding,  and  conclusive ;  and  no  proceeding  to  be  had  or 
aken  in  pursuance  of  this  act  shall  be  cjuashed  or  vacated  for  want 
»f  form  onlyy  or  be  removed  by  certtorari^  or  any  other  writ  or 
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process  whatsoever,  into  any  of  H.  M/s  courts  of  record  at  Wat- 
minster  or  elsewhere.     Stat.  49  G.  S.  c.  122.  $  21.  S.  P. 

$  21.  The  inhabitants  of  any  parish,  township,  or  place,  shall  be 
deemed  to  be  competent  witnesses,  notwithstanding  the  penaltTor 
any  part  thereof,  may  be  given  or  applicable  to  the  poor  of  such 
parish,  township,  or  place,  or  in  aid  thereof.  Stat.  49  G.S.  c  VH 
§  22.  S.  P. 

§  22.  All  felonies,  misdemeanors,  and  other  offeocet  under  this 
act,  may  be  laid  to  be  committed,  and  shall  be  tried  in  aoj  city  or 
county  (being  a  county)  where  any  such  article,  matter,  or  thing. 
in  relation  to  which  such  offence  shall  have  been  committed,  sl.ail 
have  been  found  in  the  possession  of  the  person  committing  6e 
offence ;  or  if  the  same  shall  have  been  sold  in  foreign  parts,  thee 
in  the  county  or  place  in  which  the  person  selling  the  lame  thil 
reside.     Stat.  49  G.  S.  c.  122.  §  23.    S.  P. 

§  23.  Nothing  in  this  act  contained  shall  extend  to  or  be  in  force 
within  the  limits  specified  in  stat.  48  G.  3.  c.  130*9  or  in  sdj  mio- 
ner  to  affect  any  of  the  provisions  of  the  said  act ;  also,  notbiog  m 
this  act  contained  shall  extend  to  repeal  or  alter  sdj  of  the 
clauses,  powers,  or  provisions  contained  in  stat.  48  G.  S.  c  10^ ^ 
but  the  said  act  shall  remain  in  full  force  as  if  this  act  bad  oot 
been  passed. 

§  24,  25.  Also  this  act  shall  not  extend  to  taking  away,  abridg- 
ing, prejudicing,  or  impeaching,  in  any  manner  whaterer.  tbe 
jurisdiction  of  the  high  court  of  admiralty  of  England,  or  tbe 
jurisdiction  of  the  admiralty  court  of  the  Cincjue  Ports,  tvoc:- 
cient  towns,  and  their  members,  or  of  the  admiralty  court  of  tbe 
borough  of  Great  Yarmouth^  in  the  county  of  Norfolk,  ofoiik 
admiralty  court  of  the  borough  of  Duntoichf  in  the  coontj  of 
Suffblkf  or  of  the  admiralty  court  of  the  borough  of  Soutkam^i^ 
in  the  county  of  Hants^  or  of  the  admiralty  court  of  the  boroozt 
of  Southtoold,  in  the  county  of  Suffblk,  or  of  the  admiralty  coor: 
of  the  borough  of  L^nu  RegUt  in  the  county  of  Norfolk;  w^ 
deprive  or  in  any  ways  prejudice  the  rights  of  H.  M.,  oranTps* 
tentce  or  grantee  of  the  crown,  or  any  lord  or  lords,  orladre^ 
ladies  of  any  manor  or  manors  whatever.  Stat«  49  G.  5^  (•  1" 
$26,27.     S.  P. 

§  34.  Nor  to  the  taking  away,  abridging,  hindering,  prejii^ 
or  impeaching  of  any  grant,  liberties,  franchises,  and  pHril^ 
heretofore  granted  to  and  vested  in  the  corporation  of  tbeTnc^ 
House  of  Kingsion-upon-Hullt  or  in  the  commissioners  KC^ 
under  the  provisions  of  any  act  relating  to  the  adjuiti»e«* 
salvage  for  anchors,  cables,  and  other  ships'  materials  fouH  * 
the  river  Humber^  or  in  the  masters,  wardens,  and  bretbrv  * 
the  Trinity  Houses  of  Netocattle-upon-Tifne  and  Scarbm^^ 
spectively.     Stat.  49  G.  3.  c  122.  §  29.     S.  P. 

[iVb/^.— Stat.  49  G.  3.  c.  122.  §  28.  contains  a  similar  aannf » 
the  Trinity  House  of  Dept/ord  Strand,  which  is  not  rep«*»i' 
stat.  1  &  2  G.  4.  c.  75.] 

By  §  35.,  nor  to  prejudice  or  take  away  any  right  ofib<*?^ 
of  the  city  of  London^  or  of  the  mayor  and  cororaonaJt)' ■r^ 
tizens  of  the  city  of  London,  in  and  upon^he  rhren  of  i^"^ 
and  Medxoay.     Stat.  49  G.  3.  c.  122.  $  30.     S.  P.  ^^ 

By  §  36.,  nothing  in  this  act  contained  shall  extend  ioSt^ 
and  Ireland.    Stat.  49  G.  3.  c  122.  §  31.   S.  P. 
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§  26.    No  lord  or  lady  of  any  manor,  or  other  person  who  may   i &8  O.4.  c75. 

be  entitled  to  wreck  of  the  sea,  or  to  any  ffoods  found  jetsam,  flot-   —- — ' 

jam,  or  ligan,  shall  be  entitled  to  appropriate  such  wreck  or  goods      7to?      l*hn 
to  his,  her,  or  their  own  use,  until  he,  she,  or  they  shall  have  1),° wrecks  dU 
caused  a  report  thereof  in  writing  to  be  given  to  the  deputy  vice-  report  of  the 
idmiral  of  that  part  of  the  coast  where  the  same  shall  have  been  same  be  made 
>tranded,  wrecked,  or  found,  or  to  his  agent ;  or  if  there  shall  be  *?  ^^  deputy 
lo  such  deputy  vice-admiral  or  agent  residing  within  the  distance  ^^^^'^  °^ 
)f  50  miles,  then  to  the  corporation  of  the  Trinity  House ;  which      *  "*** 
*eport  shall  contain  an  accurate  and  particular  description  of  the 
rreck  or  goods  found,  and  of  the  place  or  places  and  time  or 
imes  where  and  when  the  same  may  have  been  found,  and  of  any 
narks  that  may  be  thereon,  and  of  such  other  particulars  as  may 
he  better  enable  the  owner  or  owners  to  recover  the  same,  and 
ilso  of  the  place  where  the  same  are  deposited  and  may  be  found 
ind  examined  by  any  person  claiming  any  right  to  such  wreck  or 
^oods,  nor  until  the  full  expiration  of  a  year  and  a  day  after  the 
lelivery  of  such  notice ;  and  the  deputy  vice-admiral  or  agent   Deputy  vtce- 
tforesaid  shall,  within  48  hours  after  receiving  such  report,  trans-  •dmiral  to 
nit  a  copy  thereof  to  the  secretary  of  the  corporation  of  the  Tri-  transmit  a  copy 
lity  House,  upon  pain  of  forfeiting  for  any  neglect  to  transmit  J^JJ^JJ^  of  tj,^ 
uch  account  the  sum  of  50/.  to  any  person  who  will  Sue  for  the   Trinity  House, 
ame ;  and  the  said  secretary  shall  cause  such  account  to  be  Penalty,  soi. 
placed  in  some  conspicuous  situation,  for  the  inspection  of  all  per- 
ons  claiming  to  inspect  and  examine  the  same.     Stat.  53  G.  3. 
.  87.  §  2.    S.  P. 

§  27-  When  any  goods  which  shall  be  found  or  taken  possession  Perisbable 
f  by  any  lord  or  lady  of  any  manor,  or  person  entitled  to  wreck   goods  may  bo 
f  the  sea,  or  to  goods  found  flotsam,  jetsam,  or  ligan,  or  his  or  "^^^  ^a  iusT" 
er  agent  or  servant,  or  by  any  vice-admiral,  or  his  deputy  or  ^^^ 
gent,  or  by  any  officer  or  other  person  whatsoever  acting  by  or 
nder  the  authority  of  this  act,  or  of  stat.  1  &  2  G.  4.  c.  76.  (pott, 

•  985.),  shall  be  of  so  perishable  a  nature,  or  so  much  injured  or 
aroaged,  that  the  same  cannot  be  kept,  then  such  goods  shall,  at 
ie  request  of  any  of  the  persons  interested  therein,  or  in  the     • 
iving  and  preser^'mg  thereof,  with  the  consent  and  approbation 

f  some  justice  of  the  peace,  not  interested  or  concerned  in  the 

ime,  and  in  the  presence  of  such  justice,  or  of  some  person  spe- 

ially  appointed  by  such  justice,  be  sold  by  public  auction  or  pri- 

%te  contract,  as  such  justice  may  direct  by  some  writing  under 

is  hand,  which  writing  shall  contain  an  accurate  account  of  the 

oods,  and  of  the  marks  thereon,  or  other  particulars,  and  of  the 

mes  and  places  of  the  finding  and  sale  thereof;  and  the  money  Money  to  be 

lised  by  such  sale,  after  defraying  the  reasonable  expenses,  to  be  deposited  in  the 

^ttled  by  such  justice,  shall  be  deposited  in  the  hands  of  the  lord  hands  of  the 

•  lady  of  the  manor,  or  other  person,  or  deputy  vice-admiral,  to  ^°"*     g!^. 

)ide  the  claims  of  all  persons,  in  like  manner  as  the  goods  them-  ' 

*lves  would  be  subject  if  remaining  unsold :  Provided  that  all   An  account  of 

arsons  required  to  transmit  reports  to  the  deputy  vice-admiral  of  saletobo'tnina- 

le  finding  of  any  eoods,  shall,  in  case  of  any  such  sale,  likewise  n»*to<l*othe 

It  .  !••  /•        ti  ■%    deputy  Tice^^ 

ansmit  to  such  deputy  vice-admiral  an  account  of  such  sale,  and  ^^^^^ 

r  the  proceeds  thereof ;  and  the  said  deputy  vice-admiral  shall 

»rward  such  reports  to  the  secretary  of  the  Trinity  House,  within 

le  like  periods  and  under  the  like  penalties  for  neglect,  as  in 

ises  of  any  goods  found  and  required  to  be  reported  under  the 
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provisions  of  the  said  recited  act  and  this  act.    Stat.  33  6.  S.c.  87. 
§3.    S.  P. 

§  28.  It  shall  be  lawful  for  the  commissioners  of  cotUmis  lod 
excise,  and  they  are  hereby  required  to  permit  all  goodi,  wares, 
and  merchandise  saved  from  any  vessels  on  their  hooewtrd  voy* 
age,  to  be  forwarded  to  the  port  of  their  original  de8tinatioa;aQd 
also  to  permit  goods,  wares,  and  merchandise  saved  from  tsj 
vessels  stranded  or  wrecked  on  their  outward  voyage,  to  be  re- 
turned to  the  port  at  which  the  same  were  shipped ;  but  such  coa- 
missioners  are  to  take  security  for  the  due  protection  of  the  reve- 
nue in  respect  of  such  goods,  &c. 

§  29.  It  shall  be  lawful  for  the  deputy  vice^kdmiral  of  the  pm 
of  the  coast  where  any  ship  or  vessel  shall  be  stranded  or  wrecked, 
or  where  any  wreck  of  the  sea  or  goods  shall  be  csst  on  sbore, 
and  for  his  aeent,  and  also  for  the  owner  or  master  of  luchdupof 
vessel,  and  u>r  the  owners  of  such  goods,  and  for  anj  oioer  of 
customs  or  excise,  and  other  officer,  and  for  all  persons  employfl^ 
or  acting  in  aid  of  any  such  deputy  vice-^mirtd,  officer,  mste;. 
or  owner,  in  the  saving  or  recovering  any  such  ship  or  veMel  or 
the  careo,  stores,  tackle,  or  other  articles,  or  the  preienriDgtk 
lives  of  the  crew,  &c.  or  of  any  wreck,  to  pass  and  repass  vits 
their  horses,  carts,  carriages,  or  servants,  over  any  lands  neirta 
the  part  of  the  sea  coast  where  such  vessel  shall  be  lo  wrecked* 
stranded,  or  on  which  such  wreck  shall  be  cast,  without  iotenap- 
tion  or  obstruction  by  the  owner  or  occupier  thereof,  for  the  per- 
pose  of  rendering  assistance  in  saving,  recovering,  and  praervaf 
any  such  ship  or  vessel,  or  ffoods  or  stores,  or  any  cables, aociMB< 
spars,  masts,  cordage,  or  oUier  tackle  or  articles  belonging  to  cj 
ahip  or  vessel,  or  for  saving  or  otherwise  assistine  in  prescn-^ 
the  lives  of  the  crew,  or  of  any  persons  on  board  of  any  sochs^ 
or  vessel,  or  for  the  takinjp;  possession  of  and  securing  for  tbebei^ 
of  the  owners  thereof  of  any  wreck  or  goods,  or  odier  things  cifi 
on  shore,  or  found  on  shore,  or  found  near  thereto,  profidedtkff 
shall  be  no  road  by  which  the  parties  may  pass  and  reps»  vii^* 
much  convenience  and  expedition  as  over  such  lands ;  and  al^ 
place  any  planks,  timber,  or  any  part  of  the  wreck,  or  80jp<* 
or  stores  removed  or  saved  from  any  such  ship  or  vend,  ff  ^1 
other  wreck  or  goods  as  aforesaid,  upon  any  such  land  foriR^ 
sonable  time,  until  they  can  be  removed  to  some  warebooKortf^ 
place  of  deposit,  making  compensation  to  the  occonier  df^ 
lands,  which  compensation  shall  be  a  charge  upon  tbe  vitck' 
goods  in  respect  whereof  the  damage  may  be  done,  in  Vktatt^ 
as  salvage ;  and  in  case  the  parties  cannot  agree  as  to  the  tao^ 
thereof,  then  the  same  shall  be  settled  by  two  justices  of  the  pa' 
or  (a)  of  a  third  person  to  be  named  by  them,  in  such  osnofff' 
within  such  times  as  the  amount  of  salvage  is  directed  tobeset^^ 

by  the  said  recited  act  of  49  G.  3.  c.  122 Stat.5S  GSt^'- 

§4.    S.P. 

§  SO.  If  any  owner  or  occupier  of  any  land  or  premiieii'f 
which  any  person  is  authorised  by  this  act  to  pass  and  repia^^ 
any  of  the  purposes  in  this  act  before  mentioned,  shall  iB^^ 
impede,  or  hinder  any  such  person  from  passing  over  his  i*^" 
premises,  with  horses,  carts,  carriages,  and  servants,  ^^f^ 
poses  before  mentioned,  or  either  of  them,  by  locking  bis^' 
refusing  upon  request  to  open  the  same,  or  otherwise,  or  ibl^ 
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struct  or  binder  the  placing  of  any  wreck,  goods,  stores^  or  other  1&S0.4.C.75. 

articles  upon  his  land,  or  shall  prevent  their  remaining  there  for  a 

reasonable  time,  until  the  same  can  be  removed,  such  occupier 

shall  forfeit  and  pay  to  any  person  who  will  sue  for  the  same  the 

sura  of  ICO/.,  to  be  recovered  by  action  of  debt.    Stat.  53  G.  3. 

:.  87.  §  5.    S.  P. 

§  31.  And  whereas  questions  have  arisen  as  to  the  jurisdictions  QuesUom  of 
)f  the  courts  of  record  at  Westminster,  and  of  the  high  court  of  sf^^fge  within 
idmiraity,  in  cases  of  salvage  of  ships  and  goods  performed  be-  of  tile  hi  h****" 
:tveen  high  and  low  water  mark  ;  it  is  enacted,  that  any  question  court  of  admi- 
n  relation  to  salvage  of  any  ship  or  vessel,  or  of  any  goods,  which  ralty  or  the 
ihall  be  performed  between  high  and  low  water  mark,  shall  be  and  courts  of  record 
)e  deemed  to  be  within  the  jurisdiction  or  cognizance  of  the  high  '^  Westminater. 
:ourt  of  admiralty,  or  of  H.  M.'s  courts  of  record  at  Westminster. 
5tat.  53  G.  3.  c.  87.  J  6.  S.  P. 

§  32.  In  every  case  in  which  any  damage  shall  be  done  by  any  In  case  of  da. 
breign  ship  or  vessel  to  any  British  ship  or  vessel,  barge,  boat,  or  mage  done  by 
Jther  craft,  or  any  buoy  or  beacon  in  any  harbour,  port,  river,  or  f  ^?'*^f "  ^^\ 
;reek,  and  it  shall  appear  on  a  summary  application,  made  to  any  J^ny*'f  Jh*J'    ^' 
udge  of  any  of  H.  M/s  courts  of  record  at  Westminster,  or  to  the  judges  may 
udge  of  the  high  court  of  admiralty,  that  such  damage  or  loss  has  cause  the  ressel 
probably  been  sustained  or  arisen  by  the  misconduct  or  negligence  to  be  arrested 
if  the  master  or  mariners,  then  and  in  such  case  it  shall  be  lawful  "ntil  the  own^ 
or  such  judge  to  cause  such  foreign  ship  or  vessel,  being  in  any  ^"j   fj^j^e* 
larbour,  port,  river,  or  creek,  to  be  arrested  and  detained  until  ^  appear  de- 
he  master,  or  owner,  or  consignee,  or  some  agent  shall  undertake  fendant  in  any 

0  appear  and  be  defendant  in  any  action  which  may  be  brought  action. 
9r  such  loss  or  damage,  and  give  such  sufficient  security,  by  bail 

r  otherwise,  for  all  costs  and  damages,  if  recovered,  as  shall  be 
rdered  by  such  judge,  if  it  shall  upon  the  trial  of  such  action 
r  suit  appear  that  such  loss  or  damage  shall  have  arisen  from  such 
egligence  or  misconduct ;  and  in  such  action  or  suit  the  person 
iving  security  shall  be  made  defendant,  and  shall  be  stated  to  be 
^e  owner  o£  the  foreign  ship  or  vessel  doing  such  damage ;  and  it 
lall  not  be  necessary  in  any  such  action  or  suit  to  give  any  other 
ndence  of  the  liability  of  such  person  to  such  action  or  suit  than 
le  production  of  the  order  of  the  judge.  Stat.  53  G.  3.  c.  87* 
7.  S.  P. 

$  33.  All  penalties  and  forfeitures  above  20/.,  or  which  by  tliia  Penalties,  how 
:t,  or  by  stat.  1  &  2  G.  4.  c.  76.  {post,)  or  either  of  them,  are  made  recoverable. 

1  be  recoverable  by  action  or  suit,  may  be  sued  for  and  recovered 
1  any  of  H.  M.'s  courts  of  record  at  Westminster,    Stat.  53  6. 3. 

87.  §  8.    S.  P. 

By  §  37.>  reciting,  whereas  it  is  expedient,  that  the  like  means  For  the  better 
*  conclusively  adjusting  and  recovering  the  quantum  of  the  mo«  adjustment  and 
es  or  gratuities  to  be  paid  to  the  said  several  persons  acting  or  Payment  of  sal- 
jing  employed  in  the  salvage  of  any  ship  or  vessel,  or  the  materials  J^g^^nn!*"* 

stores  belonging  thereto,  or  goods  or  persons  on  board  thereof,  ^  ^g, 
ould  subsist,  and  be  by  law  applicable  m  cases  where  the  salvors 
all  have  acted  under  and  by  the  employment  and  authority  of 
ly  magistrate,  or  of  the  commander  or  other  superior  officers, 
ariners,  or  owners  of  any  ship  or  vessel  in  distress,  as  are  now 
r  law  provided  for  adjusting  the  quantum  of  such  monies  or  gra« 
ities,  which  shall  have  become  due  in  cases  where  application 
all  have  been  first  made  to  the  officers  of  the  customs,  or  other 
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1  &  3G.4.  c75.  the  officer  or  officers  in  that  behalf  named  and  appoiDted  in  and 

by  Stat.  12  Ann.  c.  18.,  and  where  such  assistance  shall  thereupoo 
have  been  rendered,  in  pursuance  of  the  provision  of  thst  statute; 
it  is  enacted,  that  all  and  every  the  means  which  in  virtue  of  the 
said  last-mentioned  act  subsist,  and  may  now  be  by  law  applied 
for  the  conclusively  adjusting,  and  for  the  recovering  of  the^ui- 
turn  of  the  monies  or  gratuities  to  be  paid  to  the  several  penon 
acting  or  being  employed  in  the  salvage  of  any  ship  or  veisel,  or 
the  materials  or  stores  belonging  thereto,  or  goods,  in  cases  vhere 
application  shall  have  been  first  made,  pursuant  to  the  said  act,  to 
officers  of  the  customs,  or  other  the  officer  or  officers  in  that  be- 
half mentioned,  and  assistance  shall  have  been  thereupon  rendered 
in  pursuance  of  the  said  act,  shall  be  by  law  applicable  io  lie 
manner,  in  cases  where  the  salvors  shall  have  acted  under  aaj 

(a)  Sic.  magistrate,  or  (a)  of  the  commander  or  other  superior  ofkers,  na- 

riners,  or  owners  of  any  ship  or  vessel  in  distress,  although  do 
such  application  shall  have  been  made  to,  nor  any  autboritj  or 
assistance  derived  from,  any  officer  of  the  custoois,  or  other  tbe 
officers  in  the  said  statute  mentioned ;  and  thereupon,  upon  pn- 
ment  or  tender  and  refusal  of  the  quantum  of  the  monies  or 
gratuities  to  be  paid  to  the  persons  who  shall  have  acted  in  saco 
salvage,  or  in  case  such  payment  or  tender  cannot  be  nnde,m 
security  being  given  for  the  true  payment  thereof,  to  thesit> 
faction  of  the  justices  who  shall  have  adjusted  such  ^sos^n^ 
gratuities,  it  shall  not  be  lawful  for  any  officer  of  the  custoos.  ir 
other  person  having  the  possession  of  such  ship,  vessel,  maten^. 
stores,  or  goods,  any  longer  to  retain  the  possession  of  theaae. 
by  reason  or  pretence  of  any  claim  or  right  to  a  compensatioBtf 
gratuity  of  such  salvage,  or  tor  having  acted  therein.  Stat49G-5. 
c.  122.  §  32.  S.  P. 

Public  met.  §  39.  This  act  is  declared  to  be  a  public  act. 

Schedule  to  which  stat.  1  &  2  G.  4.  r.  75.  refers. 


fJN  the             '  rffly  of  ,  iu  the  year  qf<mr  Lord 

before  me ,  at  ,  in  the  county  of' 


•.[' 


name,]  A.B.  [here  insert  the  names  of  the  salvors  sganut,i^ 
name  the  stores  and  other  articles,  (id  est^)  anckorst  andeaUa.^* 
as  the  case  may  be]  certain  goods  and  merchandises  latA/J^ 
and  taken  possession  of  and  belonging  to  the  said  ship^  toheMj^" 
was  master^  and  also  against  the  said'  master^  and  ike  ^^' 

[or,  if  the  owners  alone  appear  by  themselves  or  agents,  tks 
leave  out  the  master's  name]  of  the  said  goods  and  merdtadut.^ 
a  cause  of  salvage  [master's  name]  on  toAich  day  appeared  ftf^ 

ally of ,  and  »  of  ,  who  ftkj^ 

themselves  as  sureties  Jbr  the  said  ,  the  masUr^sHy' 

the  owners  of  the  said  goods  and  merchandise^  and  submittiM§i^ 
selves  to  the  jurisdiction  of  the  high  court  of  admiralty  of^i^ 
bound  themselves^  their  heirs^  executors^  and  administratorSfJ^^. 
master  and  owners  of  the  said  goods  and  merchandise^  inikis^: 
*  of  lawful  money  of  Great  Britain,  unto  the  said'"'^' 

to  answer  such  salvage  and  expenses^  or  the  value  of  the i;^'* 
the  case  may  be]  as  shall  be  herein-^Jier  decreed  by  the  stai  fif  ^ 
according  to  the  tenor  of  the  act  in  that  case  made  andfrWf^' 
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and  unless  they  shall  so  do,  iheu  hereby  consent  that  execuiion  shall  ^  &S  6-4.  c75 
issue  forth  against  thentt  their  heirs^  executors^  and  administrators^ 
goods  and  chattds,  xuherever  the  same  shall  be  founds  to  the  value  ^ 
the  sum  above  mentioned. 

This  bail  was  duly  taJcen^  acknotoledged  and^ 
received^  at  the  time  and  place  above  written, 
before  me,  the  undersigned  commissioner ;  and 
I  do  believe  and  consider  the  persons  above 
mentioned  suffident  security  Jor  the  said  sum 
of . 

[See  a  similar  fornix  stat.  49  G.  3.  c.  122.  schedule.] 

By  26  G,  2.  c.  19.  §  5.»  if  anj  person  shall  discover  to  any  justice,  ^^  6*  2.  c.  19. 
magistrate,  custom-house  or  excise  officer,  where  any  such  goods   ^^*>^^ 
are  wrongfully  bought,  sold,  or  concealed,  he  shall  be  entitled  to  £|^^^g  g^j,a« 
a  reasonable  reward,  to  be  adjusted  in  case  of  disagreement  as  to  wrongfully 
quantum  as  the  salvage  is  by  12  Ann.  bought,  &c. 

By  12  i^nn.  St.  2.  c.  18.  §  7.,  if  the  officer  of  customs   or  his   12  Ann.  st.  2. 
deputy  by  fraud  or  wilful  neglect  abuse  his  trust,  and  be  con-  c.  is. 
victed  thereof  in  due  form  of  law,  he  or  his  deputy  shall  respeo-  OflScer  of 
tively  forfeit  treble  damages,  to  be  recovered  in  any  action  in  any  j^iJJf^hu  mwu" 
court  of  record,  and  shall  be  disabled  from  the  same  or  any  other    ^ 
employment  relating  to  the  customs. 

By  Stat.  26  G.  2.  c.  19.  §  15.,  the  officer  of  the  customs  who  ^^  ^-s.  c.  19. 
shall  act  in  preserving  any  such  vessel  or  her  cargo  shall,  as  soon  Examination    ^ 
as  conveniently  may  be,  cause  or  procure  all  persons  belonging  Arsons  belong- 
to  the  vessel,  and  others  who  can  give  an  account  thereof,  to  be  jng  to  Uie  ▼€»- 
examined  on  oath  before  a  justice,  as  to  the  name  or  description  eel,  &c. 
of  the  vessel,  the  names  of  the  master,  commander,  chief  officer 
and  owners,  and  of  the  owners  of  the  cargo,  and  of  the  places 
from  or  to  which  the  vessel  was  bound,  and  the  occasion  of  the 
distress ;  which  examination  the  justice  shall  take  in  writing,  and 
shall  deliver  a  copy  thereof,  together  with  a  copy  of  the  account  Copy  trans- 
of  the  goods,  to  the  said  officer  of  the  customs,  who  shall  forth-  mitted  to  secrfr. 
with  transmit  the  same  to  the  secretary  of  the  admiralty,  who  ^*^  of  admU 
shall  publish  the  same  in  the  next  London  Gazette,  or  so  much  ^^^' 
thereof  as  shall  be  necessary  for  the  information  of  the  persons 
interested  or  concerned  therein. 

By  Stat.  12  Ann.  st.2.  c.lS.  §  9.,  but  this  shall  not  prejudice  ^^,g""*  "*•  ** 
the  right  of  any  lords  of  manors,  or  others,  lawfully  claiming  ^' 
wreck,  or  goods fhtsam,  jetsam,  or  ligan* 

By  Stat.  S  G.  1*  c.  13.  §6.,  and  several  subsequent  acts,  the  lord  3  G.i.  c.  is. 
warden  of  the  Cinque  Ports  was  empowered  to  appoint  commis-  Salvage,— -lord 
sioners  for  adjusting  differences  respecting  salvage.  Onque  Ports. 

By  Stat.  1  &  2  G.  4.  c.  76.,  intituled  An  act  to  continue  and  , .     ^ 
amend  certain  acts  for  preventing  the  various  frauds  and  depreda-  .  .c.7  • 

tions  committed  on  merchants,  shipownerSf  and  underwriters,  by 
boatmen  and  others,  within  the  jurisdiction  of  the  Cinque  Ports; 
and  also  for  remedying  certain  defects  relative  to  the  adjustment  of 
salvage,  under  a  statute  made  in  the  12th  year  of  the  reign  of  her 
late  majesty  queen  Anne. 

§  1.  After  reciting  stat.  48  G.  3.  c.  ISO.,  intituled  An  act  for 
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1  &  S  6.4.C.76.  pr&oenting  frauds  and  depredations  committed  on  inerdbirfi,  dip- 
owners  f  and  undenoriters,  by  boatmen  and  others^  nntUu  ike  jms- 
diction  of  the  Cinaue  Ports  ;  and  also  for  remedying  certain  dtftdt 
relative  to  the  aajustment  of  salvage^  under  a  statute  made  in  ikt 
I2th  year  of  her  late  majesty  queen  Anne ;  which  act  wat  to  coo- 
tinue  in  force  for  seven  years,  &c, ;  and  that  by  8tat.53  G.3.  c87^ 
the  said  act,  except  so  far  as  the  same  was  altered,  was  further 
continued  in  force  for  seven  years  from  the  passing  of  the  said  act, 
&c.,  and  wliereas  it  is  expedient  that  the  said  recited  acts  shooki 
be  further  continued,  except  so  far  as  the  same  are  altered  by  thii 
Lord  warden  to  ^^^ « ^^  '^  enacted,  that  it  shall  be  lawful  for  the  lord  warden  of  the 
appoint  com-      Cinque  Ports  to  appoint,  by  any  instrument  ander  his  hand  aod 
missioners  to      seal,  three  or  more  substantial  persona  in  each  of  the  Cinque  Ports 
determine  dif-     two  ancient  towns,  and  their  members,  to  determine  aoy  differ- 
ferencc«  relative  ^^^^  relative  to  salvage  (which  may  arise)  between  the  masterofioj 
to  salvage.         vessel  and  the  person  or  persons  bringing  cables  and  anchors  ashore; 

and  in  case  any  ship  or  vessel  shall  be  either  forced  or  cot  firoa 
her  cables  and  anchors,  by  extremity  of  weather,  or  by  any  other 
accident  whatever,  and  leave  the  same  in  any  roadstead,  or  other 
place  within  the  jurisdiction  of  the  Cinque  Ports,  two  ancieot 
towns,  and  their  members,  and  the  salvage  cannot  be  adjosted  be- 
tween the  persons  concerned,  then  the  same  shall  be  determioed 
by  any  three  or  more  of  the  said  persons  so  to  be  appointed,  within 
the  space  of  2^  hours  after  such  difference  shall  be  referred  to 
CommissioneTB    ^^®™  ^^^  ^^^^"^  determination  thereof:  Provided  that  such  com- 
to  appoint  a        missioners  shall,  immediately  after  their  nomination,  proceed  to 
secretary  or  re-    elect  some  proper  person,  who  shall  be  a  notary  or  master  extn- 
gister,  subject     ordinary  in  chancery,  as  their  secretary  or  register,  except  to  the 
to  the  appro-       p^^  of  Dowr,  where  the  register  (a)  for  tlie  time  being  of  the 
toS'warfen!       ^^^^^  °f  admiralty  of  the  Cinque  Porte  shall  be  the  register  («); 
Froceedinn  to    *"^  which  secretary,  or  register  (a),  shall  enter  in  a  book  all  the 
be  entered.         proceedings  of  such    commissioners,   and    also  a  copy  of  the 

awards  which  they  shall  make ;  but  such  election  shall  be  subject 
(a)  Sk.  to  the  approbation  of  the  lord  warden.  Stat.  48  6.  5.  c.  ISO.  j  1. 

S.  P. 
Power  to  com-        §  2,  It  shall  be  lawful  for  the  said  commiasioners  to  decide  on 
missioners  to      ^11  claims  and  demands  made  by  pilote,  hovellers,  boatmeo,  sod 
^ranoM  ^fh    ^^^^^  persons,  for  services  of  any  sort  or  description  rendered  to 
mar  arise.  ^^7  '^'P  ^^  vessel,  as  well  for  carrying  off"  from  the  shore  to  sacb 

ship  or  vessel  any  anchors,  cables,  or  other  stores  from  aoj  ptrt 
or  port  of  the  coast  of  Kent^  Sussex^  Essex,  or  the  isle  of  Tkasti^ 
within  the  jurisdiction  aforesaid,  as  for  the  conducting  and  cod* 
veying  such  ships  and  vessels  from  the  Downs,  and  other  bays  sad 
roadsteads  on  the  coast  of  Kent^  Sussex,  and  Essex,  and  the  islsod 
of  Thanetf  or  from  the  sea  or  any  other  place,  to  Ramsgde, 
Dover,  or  any  other  harbour,  &c.  on  the  said  coasts,  within  the 
jurisdiction  au>resaid,  or  for  the  saving  and  preserving,  witbio  the 
jurisdiction  aforesaid,  any  goods  or  merchandise  wrecked,  strand- 
ed, or  cast  away  from  any  ship  or  vessel,  the  master  or  owncn 
thereof,  or  their  agents,  lieing  present  rft  the  place  where  tht 
commissioners  shall  be  sitting ;  and  the  said  commissioners  shw 
have  full  power  to  hear  and  determine  on  all  cases  whaler  or 
services  rendered  by  pilots,  boatmen,  and  others,  to  shippB^ 
within  the  jurisdiction  aforesaid,  whether  such  ships  or  Tcsieli 
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shall  be  in  diatresB  or  not ;  and  it  shall  be  lawful  for  the  said  com-  i  &  9  0.4.  €.ie. 
missloDers  to  examine  the  parties  or  their  witnesses  upon  their 

oath«  which  oaths  may  be  administered  by  the  said  secretary  or  (^^  ^, 
register,  (a)     Stat.  48  G.  S.  c.  130.  §2.    S.  P. 

§  3.  It  shall  be  lawful  for  the  commissioners  and  their  secretary  Commiiiioiwn 

or  register  to  demand  and  receive  of  and  from  the  owners  of  such  *?  **  P"*i  ^ 

ships  or  vesselsy  or  the  proprietors  of  any  such  goods,  against  whom  ^^^  SdT^uble 

any  pilot,  boatman,  or  other  person  shall  make  any  claim  or  de-  guch  feeau 

mana  for  services,  and  such  owners  and  proprietors  are  hereby  shall  be  allowed 

required  to  pay  to  them  such  fee  or  reward  for  deciding  on  every  by  the  lord 

such  claim  as  ^all  be  adjudged  by  the  lord  warden :  Provided  ^"^^^n. 

that  no  person  to  be  appointed  a  commissioner  by  virtue  of  this  No  commis- 

act  shall  have  power  to  act  in  any  other  port  than  that  in  which  "u"*J^g  j^ 

he  is  resident,  or  from  which  his  usual  place  of  residence  is  not  ^^ere  he  is  ^^ 

distant  more  than  one  mile ;  and  before  such  commissioners  shall  resident. 
in  any  case  proceed  to  act,  they  shall  severally  take  the  following  .  . 

oath  before  a  magistrate  or  a  commissioner  of  the  court  of  K.  B.  ^^^^^^^^ 

or  C.  P.,  or  a  master  extraordinary  in  chancery ;    [stat.  48  G.  8.  lowing  oath.  " 
r.isa§s,  4-S.  P.];  {viz.) 

J  A.B.do  stoear,  that  I  have  not,  neither  toiU  I  in  any  mat/,  di-   ^"^^  <>^~^ 

recUy  or  indirectly,  take  or  receive  any  Jee,  emolument,  or 
reward,  from  any  of  the  parties  tvhose  interests  are  referred  to  my 
decision  (save  and  except  such  fee  or  reward  as  shall  he  allotoed  by 
the  lord  warden  to  be  paid  to  me  by  the  shipowners  or  proprietors 
of  the  cargo,  or  their  agents) ;  and  that  I  wtU  not  accept  or  receive 
any  fee  whatever  Jrom  the  persons  claiming  reward  or  salvage  f 
but  that  I  xmU  decide  according  to  the  best  of  my  judgment,  on  the 
evidence  to  be  brought  before  me,  without  favour  or  affection  to 
either  party.  So  help  me  God. 

§  4.  In  case  the  party  claiming  salvage  or  compensation  for  ser-  ^^^^ 
vices  rendered,  or  the  parties  who  are  to  pa^  the  same,  or  their  ^^^^^  ^  ^^ 
agents,  shall  be  dissatisfied  with  such  award,  it  shall  be  lawful  for  high  court  of 
either  of  them,  within  eight  days  after  such  award  is  made,  but  admiralty,  or 
not  afterwards,  to  declare  to  the  commissioners  their  desire  of  oh-  *^*^"™^*y 
taining  the  judgment  of  some  competent  court  of  admiralty  re-  p^^^ .  ^^^^^ 
specting  the  said  salvage  or  compensation,  and  thereupon  such  ^^  ^  ^  Ul^ 
parties  shall  be  required  by  the  commissioners  to  declare  whether  rated,  on  giving 
they  will  proceed  in  the  court  of  admiralty  of  the  Cinque  Ports,  or  bail  in  double 
the  high  court  of  admiralty  of  England,  and  they  shall  so  proceed  |?^*™3'  ""^ 
within  20  days  from  the  date  of  such  award,  by  taking  out  a  mo-  "      - 

nitioD  against  the  adverse  party  ;  but  in  such  case  the  said  com- 
missioners are  hereby  empowered  to  permit  the  said  ship  and  her 
cargo*  notwithstanding  such  declaration  and  proceeding,  to  depart 
on  ner  voyage,  or  to  deliver  to  the  owners  and  proprietors,  or  their 
agents,  any  goods  or  merchandises  respecting  wnich  any  claim 
for  salvage  shall  be  made  upon  the  owners  or  proprietors  or  their 
agents,  giving  sufficient  bail  in  double  the  amount ;  and  which  bail  ^"'l^^^'^^ 
the  said  commissioners  are  authorised  to  take  and  certify  according  ^^^.     ^ 
to  the  form  contained  in  the  schedule  hereunto  annexed,  and  to  schedule  an- 
transmit  the  same  without  delay  to  the  court  of  admiralty,  in  which  nexed. 
the  intention  of  proceeding  shall  be  so  declared,  together  with  a 
true  certificate  in  writing  of  the  gross  value  of  the  whole  ship  and 
cargo,  or  other  goods  and  merchandises  respecting  which  salvage 
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The  appeal  to 
be  concliuiTe. 


Penons  cutting 
away  or  de- 
facing buoy- 
ropes,  &c. 
deemed  guilty 
of  felony. 


Liable  to 
transportation. 

Anchors,  &c. 
found  within 
the  jurisdiction, 
to  be  deposited 
in  either  of  the 
places  herein 
mentioned,  &c. 
or  the  persons 
having  them  in 
possession  shall 
be  adjudged ' 
guilty  of  receiv- 
ing stolen 
goods. 


All  wrecked 
merchandise 
and  ship  stores 
to  be  also  de- 
posited in  like 
manner. 


If  sold,or  marks 
defaced  by  the 


shall  be  claimed,  and  also  an  official  copy  of  such  proceedings 
and  awards,  certified  by  the  secretary  or  register;  and  the  lame 
shall  be  admitted  by  such  court  of  admiralty  as  evidence.  Stat. 
48  G.  3.  c.  ISO.  §5.  S.  P. 

§  5.  On  an  appeal  so  made  to  the  court  of  admiralty  of  the 
Cinque  Ports,  or  to  the  high  court  of  admiralty,  the  same  shall 
be  finaly  and  no  ulterior  appeal  shall  lie  to  the  king  in  chancery. 

§  6.  If  any  person  or  persons  shall  wilfully  cut  away,  csst  adrift, 
remove,  alter,  deface,  sink,  or  destroy,  or  shall  do  or  commit  any 
act  with  intent  and  design  to  cut  away,  cast  adrift,  remove,  alter, 
deface,  sink,  or  destroy,  or  in  any  other  way  injure  or  conceal  any 
buoy,  buoy-rope,  or  mark  belonging  to  any  ship  or  vessel,  or 
which  may  be  attached  to  any  anchor  or  cable  belonging  to  any 
ship  or  vessel  whatever,  within  the  jurisdiction  aforesaid,  vith  in- 
tent thereby  to  defraud  or  injure  any  person  or  persons  what- 
soever, or  body  corporate,  such  person  or  persons  so  offending 
shall,  on  being  convicted  of  such  offence,  be  deemed  and  adjudged 
guilty  of  felony,  and  shall  be  liable  to  be  transported  for  any 
period  not  exceeding  14  years.  Stat.  48  G.S*  c.  ISO.  j  6> 
S.  P. 

§  7«  All  anchors,  cables,  buoys,  ropes,  or  other  ships'  stores  or 
materials,  or  any  goods  or  merchandises  of  any  sort  wbaterer, 
which  may  have  been  parted  with,  cut  from,  or  left  by  any  ship  or 
vessel  in  the  Z)owi»,  or  elsewhere,  within  the  jurisdiction  afote- 
said,  whether  the  same  shall  be  in  distress  or  otherwise,  and  which 
shall  have  been  weighed,  swept  for,  or  taken  possession  of  bj 
any  pilots,  boatmen,  hovellers,  or  other  person  or  persons,  shaD 
be  by  them  delivered  either  at  Ratnsgate^  Deal  or  Dover,  Hamxkj 
Biiffktlerseat  or  Wivenhoef  six  public  places  of  deposit  declared 
by  this  act  for  the  reception  of  all  such  articles,  or  such  other 
places  as  shall  be  declared  by  the  lord  warden,  in  the  same  stsie 
in  which  they  are  found,  to  the  Serjeants  of  the  admiralty  of  the 
Cinque  Ports  aforesaid,  their  deputy,  or  such  other  person  ss 
he  shall  authorise  to  receive  the  same ;  but  if  any  such  artidei 
shall  not  be  so  delivered  immediately,  or  duly  reported  to  such 
Serjeants,  or  their  deputies,  on  the  finding  thereof,  and  shall  after- 
wards be  discovered  in  the  possession  or  power  of  such  pilot?, 
boatmen,  hovellers,  or  other  person,  he  or  they  shall,  on  con- 
viction, be  adjudged  guilty  of  receiving  goods  knowing  them  to 
have  been  stolen,  and  shall  suffer  the  like  punishment  as  if  tlie 
same  had  been  stolen  on  shore.  Stat.  48  G.  S.  c.  ISO.  i  7. 
S.  P. 

§  8.  All  merchandise,  materials  of  any  sort,  or  marine  stora  of 
every  description,  whether  belonging  to  H.  M.  or  to  any  Brjiii 
subjects,  or  foreigners,  which  may  be  preserved  from  any  ship  or 
vessel  stranded,  deserted  by  her  crew,  or  wrecked,  either  on 
shore,  or  on  the  Goodwin  or  any  other  sand  or  shoal,  or  any  pvt 
of  the  main  land,  or  any  port  or  place  within  the  jurisdictioD 
aforesaid,  shall  be  landed  and  delivered  at  one  of  the  six  places  of 
deposit,  belonging  to  the  lord  warden's  deputies  at  RamsgaU,  or 
Deal  or  Dover^  Harvoich^  Brighilerseay  or  Wivenhoe^  or  snch 
other  place  as  shall  be  appointed  by  the  lord  warden ;  and  if  so/ 
person  who  shall  have  preserved  or  taken  possession  of  any  such 
merchandise  or  marine  stores,  shall  sell,  dispose  of,  or  otberwtK 
make  away  with  the  same,  or  shall  in  any  manner  conceal,  deftce, 
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take  oat,  or  obliterate  the  marks  or  numbers  thereon,  or  alter  the   i  &  2G.4.  c76. 
same  in  any  manner,  with  intent  thereby  to  prevent  the  dbcovery  — — — 
and  identity  of  such  articles  by  the  owner  thereof,  such  person  ulvon,  tbey 
shall  be  guilty  of  felony.    Stat.  48  G.  S.  c.  ISO.  §  8.  contains  the  !*^"J^  ^' 
same  provision,  except  as  to  Harmichy  Brighilersea^  and  Wivenhoe*  of  ffloDy!' 

§  9.  Nothing  herein  contained  shall  extend  to  the  preventing  f  iw. 

the  Serjeant's  deputies,  or  any  other  officer  of  the  lord  warden,  io"*^^deii 
from  seizing  all  such  anchors,  cables,  buoys,  buoy-ropes,  or  other  m^y  seize  an- 
ships'  stores  or  materials  as  aforesaid,  and  likewise  all  such  mer«  chon,  stoiea, 
chandise  and  marine  stores  as  aforesaid,  which  they  shall  find  con-  &f*  concealed 
cealed,  or  attempted  to  be  concealed,  or  which  they  shall  find  in  !"^  **!*''  . 
the  possession  of  any  person  who  shall  be  conveying',  or  in  the  act  J""*™^®°>  *c. 
of  preparing  to  convey  the  same  out  of  the  said  jurisdiction,  or 
from  any  place  where  the  same  shall  have  been  landed,  to  any 
other  place,  other  than  to  one  of  the  said  public  places  of  deposit ; 
but  it  shall  be  lawful,  in  all  such  cases,  for  the  officers  aforesaid  to 
seize  the  same  as  well  on  shore  as  at  sea»  and  to  take  and  carry 
the  same  to  one  of  the  said  public  places  of  deposit.   Stat.  48  G.  3. 
clSO.  §9.    S.P. 

§  10.  If  any  person  within  the  jurisdiction  aforesaid  shall  know.   ReceiTentobe 
ingly  and  with  mtent  to  defraud  and  injure  the  true  owner  thereof,  lubject  to  the 
purchase  or  receive  any  anchors,  cables,  ropes»  or  other  ships'  **™*  punish- 
stores  or  materials  of  any  description  whatever,  or  any  merchan-  ^^^^^^^^^ 
dise  or  lading  which  may  have  been  taken  up,  weighed,  swept  for,  b^n  stolen  on 
or  taken  possession  of^  whether  the  same  shall  have  belonged  to  shore. 
any  ship  or  vessel  in  distress  or  otherwise,  or  whether  the  same 
shall  have  been  preserved  from  any  wreck  within  the  jurisdiction 
aforesaid,  such  person  shall  on  conviction  be  deemed  guilty  of  re- 
ceiving stolen  goods  knowing  the  same  to  be  stolen,  as  if  the  same 
had  been  stolen  on  shore,  and  suffer  the  like  punishment  as  for  a  liable  to 
misdemeanor  at  the  common  law,  and  be  also  liable  to  be  trans-  transportation. 

Sorted  for  seven  years,  in  the  discretion  of  the  court  before  which 
e  shall  be  tried.    Stat.  48  G.  3.  c.  130.  $  10.    S.  P. 

§  11.  And  whereas  it  frequently  happens,  that  anchors,  cables.  Lord  warden's 
and  other  marine  stores  or  merchandise,  which  have  been  weighed,  <>ffi^»  autho- 
swept  for,  or  taken  possession  of  within  the  jurisdiction  aforesaid,  ",J^ho«.  &"* 
are,  for  fraudulent  purposes,  carried  away  to  Rochester^  London ^  t^ken  up  within 
Portsmouth^  and  other  places  not  within  the  jurisdiction  aforesaid,  the  limits  of  the 
and  the  officers  of  the  lord  warden  cannot,  by  reason  of  such  re-   Cinque  Ports, 
inovai,  recover  the  same ;  it  is  enacted,  that  it  shall  be  lawful  for  ^^^S^  removed 
the  Serjeants  of  the  admiralty  of  the  Cinque  Ports,  deputies,  or  Jmiu,* 
any  other  officer  of  the  lord  warden  to  seize  such  anchor,  cable, 
or  other  marine  stores  or  merchandise,  out  of  the  jurisdiction 
aforesaid,  and  to  carry  the  same  to  some  one  of  the  aforesaid  public 
places  of  deposit.    Stat.  48  G.  3.  c.  13a  $  H*    S.  P. 

Or  (by  Stat.  1  &  2  G.  4.  c.  76.  $  ll.>  only)  to  place  the  same  in  a 
place  of  security,  till  proceedings  shall  be  instituted,  either  in  the 
court  of  admiralty  of  the  Cinque  Ports,  or  in  the  high  court  of 
admiralty. 

By  Stat.  48  G.  3.  c.  130.  §  12.,  every  pilot,  boatman,  or  other  48  G.  3.  else, 
person,  within  the  above  jurisdiction,  who  shall  counsel,  instruct,   Pilot,  &c. 
direct,  advise,  or  procure  any  master  or  other  person  on  board  f^"?***^!"*  **^ 
any  vessel  within  the  above  jurisdiction,  whether  she  be  at  the  ^j^"]^  of  ship, 
time  in  distress  or  otherwise,  to  cut  such  vessel's  cable  or  buoy- 
rope,  or  to  do  any  other  act  whatever  which  shall  or  may  tend  to 
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1&26.4.C.76. 
Dealers  in  ship's 
stores  to  have 
their  names 
painted  on  their 
storehouses. 


Penalty. 

No  cables,  &c. 
to  be  cut  up 
without  a  per- 
mit from  ope  of 
the  lord  ward- 
en's deputi< 


Dealers  to  keep 
an  account  of 
the  marine 
stores  bought 
by  them. 


Notice  to  be 
adrertised 
before  cutting 
up  cable  or 
cordage. 


the  destruction  or  wreck  of  such  thip,  with  intent  thereby  to  pre- 
judice any  owner  or  person,  bodj  politic  or  corponte,  thst  haiA 
underwritten  or  shall  underwrite  any  policy  or  policies  of  mm* 
ance  on  such  vessely  or  her  freight,  or  on  any  goods  laden  on  board 
her,  shall  on  conviction  be  deened  guilty  of  felony,  and  liisll  be 
liable  to  not  exceeding  14  years*  transportation. 

By  Stat.  1  &  2  G.  4.  c  7&  §  12.,  all  persons  who  shsll  tnde  or 
deal  in  buying  and  selling  anchors,  cables,  sails,  M  junk  or  piper 
stuff,  old  iron,  or  marine  stores  of  any  kind  or  description,  witlnB 
the  jurisdiction  aforesaid,  shall  have  their  names,  with  the  words 
^  Dealer  in  Marine  Stores"  painted  distinctly  in  letters  of  not 
less  than  six  inches  in  length,  upon  the  front  of  all  their  ltor^ 
houses,  warehouses,  and  other  dep6ts  for  such  goods;  sad  in  de- 
fault they  shall,  on  conviction  before  any  magistrate  within  the 
limits  aforesaid,  forfeit  any  sum  not  exceeding  20^  nor  leu  duo 
10/.,  one  half  to  the  informer,  and  the  other  moiety  to  the  poor  of 
the  parish  where  such  ofience  shall  be  committed;  and  it  ihall 
not  be  lawful  for  such  dealers  or  traders  to  cut  up  any  cables  or 
part  of  the  same,  or  to  uncant,  untwine,  or  unlay  the  ssme,  or 
cordage  of  any  description,  into  junk  or  piqier  stuff,  nor  any  would- 
ing,  wounding,  or  worming,  or  any  cable  matting  on  the  ssme,  or 
on  ringing,  on  any  pretence  whatsoever,  without  first  obtaining  i 
permit  from  the  lord  warden's  deputies,  or  one  of  them,  wludi 
permit  shall  not  be  granted  unless  an  affidavit  shall  have  been  first 
made  before  some  one  of  the  magistrates,  and  shall  have  been  de 
livered  to  and  led  with  the  person  granting  such  permit,  in  wfaidi 
affidavit  there  shall  be  sworn  that  the  cable  and  cordage  so  intended 
to  be  cut  up  had  been  purchased  fairly  and  without  frsnd,  nd 
without  any  knowledge  or  suspicion  on  his  part  that  the  isroe  hid 
been  dishonestly  come  by ;  and  in  which  affidavit  shsll  alio  be 
specified  the  particular  quality  and  description  of  such  cable  or 
cordage,  and  the  names  of  the  sellers  Uiereof,  which  aidant 
shall  be  set  forth  at  length  in  the  permit.  Stat.48  6.S.cl90i 
§13-  S.P. 

^13.  And  for  the  more  effectual  prevention  of  firaad  io  this  re* 
spect,  it  is  enacted,  that  all  dealers  in  such  marine  storoh  withii 
the  limits  of  the  Cinque  Ports,  &c.  shall  keep  books,  in  wfaick 
entries  shall  be  regularly  made  of  all  such  marine  stores  ssihalllK 
by  them  from  time  to  time  bought,  containing  a  true  account  aul 
description  of  the  times  when  the  same  were  so  bought,  and  oi 
the  names  and  places  of  abode  of  the  sellers  thereof;  and  before 
the  party  who  shall  have  obtained  such  permit  for  the  ctittio;  if 
of  any  such  cable  or  cordage  (as  herein-before  required  to  be  ob- 
tained) shall  proceed  to  cut  up  the  same,  there  shall  be  publisbed 
by  the  space  of  one  week  at  least  before  the  time  of  catting  op 
of  the  same,  one  or  more  advertisements  in  some  poblic  nev^ 
paper  printed  within  the  counties  of  Kenij  Sussex^  bxA  Essex,  t» 
near  to  the  usual  place  of  abode  of  such  party,  notifying  that 
such  party  had  obtained  such  permit  for  cutting  up  such  qoasi^ 
of  cable  or  cordage,  and  of  such  kind  and  quality  as  therein  di^ 
scribed,  a  true  copy  of  which  permit  shall  be  inserted  in  m9 
advertisement;  whereupon  it  shall  be  lawful  for  every  perwn  wj 
may  have  just  cause  to  suspect*  and  shall  have  verified  opoooitk 
the  fact  of  such  his  suspicion  before  any  of  the  roagistrstcs  ^i^ 
the  limits  aforesaid,  by  warrant  of  such  magistrate,  to  refure « 
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ake  out,  or  obliterate  the  marks  or  numbers  thereon,  or  alter  the   i  &  2G.4.  c76* 
tame  in  any  manner,  with  intent  thereby  to  prevent  the  discoyery  — ^-.^^— 
ind  identity  of  such  articles  by  the  owner  thereof,  such  person  ulvon,  tbey 
ihall  be  guilty  of  felony.     Stat.  48  G.  S.  c.  130.  J  8.  contains  the  ?^"J^  ^' 
ame  provision,  except  as  to  Harwichj  Brightlersea,  and  Wivenhoe.  if  ff  J^n^  *^ 

§  9.  Nothing  herein  contained  shall  extend  to  the  preventing  ^^  ^'r  h« 
he  Serjeant's  deputies,  or  any  other  officer  of  the  lord  warden,  iord*wiirdeii 
rom  seizing  all  such  anchors,  cables,  buoys,  buoy-ropes,  or  other  may  seize  an- 
hips'  stores  or  materials  as  aforesaid,  and  likewise  all  such  mer-  chon,  storea, 
handise  and  marine  stores  as  aforesaid,  which  they  shall  find  con->  &5<  concealed 
eaJed,  or  attempted  to  be  concealed,  or  which  they  shall  find  in  T^^^°  ^^  « 
he  possession  of  any  person  who  shall  be  conveying,  or  in  the  act  ^""    ^*'"'     • 
f  preparing  to  convey  the  same  out  of  the  said  jurisdiction,  or 
rom  any  place  where  the  same  shall  have  been  landed,  to  any 
ther  place,  other  than  to  one  of  the  said  public  places  of  deposit ; 
ut  it  shall  be  lawful,  in  all  such  cases,  for  the  officers  aforesaid  to 
eize  the  same  as  well  on  shore  as  at  sea,  and  to  take  and  carry 
le  same  to  one  of  the  said  public  places  of  deposit.   Stat.  48  G.  3* 

130.  §9.    S.P. 

$  10.  If  any  person  within  the  jurisdiction  aforesaid  shall  know.   Receivers  to  be 
igly  and  with  intent  to  defraud  and  injure  the  true  owner  thereof,  subject  to  the 
urchase  or  receive  any  anchors,  cables,  ropes,  or  other  ships'  ••"«  punish- 
;ores  or  materials  of  any  description  whatever,  or  any  merchan-  ^^^^^^^ 
ise  or  lading  which  may  have  been  taken  up,  weighed,  swept  for,  been  stofen  on 
r  taken  possession  of,  whether  the  same  shall  have  belonged  to  shore, 
ly  ship  or  vessel  in  distress  or  otherwise,  or  whether  the  same 
tail  have  been  preserved  from  any  wreck  within  the  jurisdiction 
bresaid,  such  person  shall  on  conviction  be  deemed  guilty  of  re« 
living  stolen  goods  knowing  the  same  to  be  stolen,  as  if  the  same 
id  been  stolen  on  shore,  and  suffer  the  like  punishment  as  for  a  Uable  to 
isdemeanor  at  the  common  law,  and  be  also  liable  to  be  trans-  transportation. 
>rted  for  seven  years,  in  the  discretion  of  the  court  before  which 
;  shall  be  tried.     Stat.  48  G.  3.  c.  130.  $  10.    S.  P. 

§  11.  And  whereas  it  frequently  happens,  that  anchors,  cables.  Lord  warden's 
id  other  marine  stores  or  merchandise,  which  have  been  weighed,  o®""  autho- 
^ept  for,  or  taken  possession  of  within  the  jurisdiction  aforesaid,  ",I^ho^  4*** 
e,   for  fraudulent  purposes,  carried  away  to  Rochester^  London ^  ^aken  up  within 
ortsmouth,  and  other  places  not  within  the  jurisdiction  aforesaid,  the  limits  of  the 
d  the  officers  of  the  lord  warden  cannot,  by  reason  of  such  re-   Cinque  Ports, 
[>val,  recover  the  same  ;  it  is  enacted,  that  it  shall  be  lawful  for  tliough  removed 
B  Serjeants  of  the  admiralty  of  the  Cinque  Ports,  deputies,  or  ^^i^* 
y  other  officer  of  the  lord  warden  to  seize  such  anchor,  cable, 

other  marine  stores  or  merchandise,  out  of  the  jurisdictioa 
iresaid,  and  to  carry  the  same  to  some  one  of  the  aforesaid  public 
ices  of  deposit.  Stat.  48  G.  3.  c.  130-  §  11.  S.  P. 
Or  (by  Stat.  1  &  2  G.  4.  c.  76.  $  11.,  oni^)  to  place  the  same  in  a 
ice  of  security,  till  proceedings  shall  be  instituted,  either  in  the 
urt  of  admiralty  of  the  Cinque  Ports,  or  in  the  high  court  of 
miralty. 

By  Stat.  48  G.  3.  c.  15K).  §  12.,  every  pilot,  boatman,  or  other  48  G.  3.  ciso. 
rson,  within  the  above  jurisdiction,  who  shall  counsel,  instruct,   Pilot,  &c. 
ect,   advise,  or  procure  any  master  or  other  person  on  board  counselling  act 
y  vessel  within  the  above  jurisdiction,  whether  she  be  at  the  ^J^'k  ©f  ghip, 
le  in  distress  or  otherwise,  to  cut  such  vessel's  cable  or  buoy- 
>e»  or  to  do  any  other  act  whatever  which  shall  or  may  tend  to 
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ResofTEtion  of 
tbe  rights  of 
the  admiralty 
court,  and  of 
the  admiralty 
of  the  Cinque 
Porta. 
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the  rights  of  the 
Trinity  House. 


Boundaries  of 
the  jurisdiction 
of  the  lord 
warden  of  the 
Cinque  Ports. 


For  the  better 
adjustment  and 


lion,  by  the  oaths  of  12  lavrful  inhabitants  in  tbe  shire  timtted  in 
the  said  commission,  whether  the  said  offences  shall  hsTc  been 
committed  within  the  jurisdictions  of  the  lord  admiral  cHEn^fod, 
or  of  the  lord  warden  of  the  Cinque  Ports ;  and  every  triil,  cob* 
viction,  judgment,  and  proceeding  whatsoever  under  soch  coo- 
mission,  shall  be  as  good  and  efiectual  in  law,  sod  shall  be 
followed  by  the  same  consequences  to  the  offenders,  as  if  tbe  same 
were  had  by  virtue  of  any  separate  commission  to  be  tssoed  umkr 
the  provisions  of  the  aforesaid  act  of  king  Henry  ^x  Prorided 
that  this  act  shall  not  extend  to  the  taking  away,  abridging,^ 
judicing,  or  impeaching,  in  any  manner  whatever,  the  juriadlctioo 
of  the  high  court  of  admiralty  of  England^  or  the  jurisdictioo  of 
the  admiralty  court  of  the  Cinque  Ports,  &c.  Stat.  48  G.  3.  c  ISO. 
f  17.  18.  S.  P. 

§  17*  Also  this  act  shall  not  extend  to  the  taking  away^abndg* 
ing,  hindering,  prejudicing,  or  impeaching  of  any  grant,  libertiei, 
franchises,  and  privileges  heretofore  granted  to  and  vested  in  the 
corporation  of  the  Trinity  House  ofDept/brd  Sirond.  Stat  49  G.^ 
c.  180.  §  19. 

§  18.  And  whereas  doubts  have  arisen  as  to  the  exact  bou^ 
ries  of  the  jurisdiction  of  the  lord  high   admiral  and  die  M 
warden  of  the  Cinque  Ports,  it  is  declared  and  enacted,  that  tie 
boundaries  of  the  jurisdiction  of  the  lord  warden  of  tbe  Oa^ 
Ports,  in  regard  to  any  matter  contained  in  this  act,  disO  be 
deemed  to  be  as  follows ;  (that  is  to  say,)  from  a  punt  to  tbe 
westward  of  Seqford^  in  the  county  of  Sussex^  called  Red  Gtef, 
including  the  same ;  thence  passing  in  a  line  one  mile  witboattle 
sand  or  shoal  called  The  Horse  of  WiUingdoHy  and  contiwiiDg  tbe 
same  distance  without  the  ridge  and  new  shoals ;  and  tbeoceiai 
line  within  five  miles  of  Cape  Grisnez  [  Crisnes,  48  G.  S.  c  ISjl 
§  20.3  on  the  coast  of  France  ;  thence  round  the  shoal  called  Ttt 
0%>erfalh,  two  miles  distant  from  the  same  ;  thence  in  a  line  widt- 
out,  and  the  same  distance  along  the  eastern  side  of  the  Gdkfr 
Sand,  until  the  north  end  thereof  bears  west- north-west  true  betf- 
ing  from  the  west-north-west  bearing  of  the  Gaiiopers  it  ruasiat 
direct  line  across  the  shoal   called  The   Thwart  Middk  tifl  f 
reaches  the  shore  underneath  the  Maze  Tower  ;  from  thcoce  fol- 
lowing in  a  line  of  the  shore  up  to  Saint  Orsyth,  in  the  coontj  ^ 
Essexy  and   following  the  course  of  the  shore  op  [to  is  ^ 
1  &  2  G.  4.  c.  76.  §  18.  only]  the  river  Coin  to  the  landing-f)i>ee 
nearest  Brighilingsea ;   from   thence   in  a  direct  line  to  S^ 
Bacon  ;  from  thence  to  the  point  of  Shellness^  on  the  isle  of  ^ 
pet/  i  and  from  thence  across  the  waters  to  Feversham ;  sod  ft^ 
thence  following  the  line  of  coast  round  the  North  sod  S^ 
Forelandsy  and  Beaehy  Head^  till  it  reaches  the  said  Btd  ^ 
including  all  the  waters,  creeks,  and  havens  comprehended  bf* 
tween  them  ;  Provided,  and  it  is  hereby  declared,  that  aotbiaf* 
this  act  contained  shall  extend  to  enlarge  or  abridge  tbe  ^ 
limits  of  the  ancient  jurisdiction,  rights  and  privileges  of  tbeN^ 
high  admiral  of  England,  or  the  lord  warden  or  admiral  of  »e 
Cinque  Ports,  or  their  representatives,  but  that  the  ••"*®,*'*JJV*' 
main  according  to  ancient  usage,  and  the  description  berei»-bc^ 
contained  shall  only  be  deemed  applicable  to  the  purposeaoi  ^ 
act.     Stat.  48  G.  3.   c.  130.  §  2a    S.  P. 

§  19.  AU  and  every  the  means  which»  in  virtut  of  tbe  ^ 
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12  Ann,  c.  18.f  subsist,  and  may  now  be  by  law  applied  for  the   i&90.4.e.76. 
conclusively  adjusting,  and  for  the  recovering  of  the  quantum  of  -   - 
the  monies  or  gratuties  to  be  paid  to  persons  acting  or  being  em-  paymeiit  of 
ployed  in  the  salvage  of  any  ship,  vessel,  or  goods  in  cases  where  "*lvage  under 
application  shall  have  been  first  made  pursuant  to  that  statute,  to   ^^'^'^°*  ^•^^ 
officers  of  the  customs,  or  other  the  officers  therein  mentioned,  and 
sissistance  shall  have  been  thereupon  rendered  in  pursuance  of  the 
provisions  o^  that  statute,  shall  be  applicable  and  available,  in  like 
manner,  in  cases  where  the  salvors  shall  have  acted  under  and  by 
the  mere  employment  and  authority  of  the  commander  or  other 
superior  officers,  mariners,  or  owners  of  any  ship  or  vessel  in  dis- 
tress, although  no  such  application  shall  have  been  made  to,  nor 
any  assistance  derived  from,  any  officers  of  the  customs,  or  other 
the  officers  in  the  said  statute  mentioned  ;  and  upon  payment  or 
tender  and  refusal  of  the  quantum  of  monies  or  gratuities  to  be 
paid  in  such  salvage^  or  in  case  such  payment  or  tender  cannot  be 
made,  or  security  being  given  for  the  due  payment  thereof,  to  the 
satisfaction  of  the  commissioners  who  shall  have  adjusted  such 
quantum  of  gratuities,  it  shall  not  be  lawful  for  any  officer  of  the 
customs,  or  other   person  having  the  possession   of  such  ship, 
v^essel  or  goods,  any  longer  to  retain  the  possession  or  custody  of 
the  same,  or  any  part  thereof,  by  reason  of  any  claim  to  a  com- 
pensation for  sucn  salvage  as  aforesaid,  or  for  having  acted  or 
been  employed  therein.     Stat.  48  G.  3.  c.  ISO.  §  21.  S.  P. 

By  Stat.  48  G.  3.  c.  130.  §  22.,  in  all  cases  when  the  salvors  have  48  O.  s.  c.  isa 
icted  without  application  made  to,  and  without  authority  or  as-  Where  salvors 
sistance  derived  from,  any  officer  of  customs  or  other  officer  in  having  acted 
12  Ann,  st.  2.  c.  18.  \  1.  mentioned,  and  the  superior  officers,  ma-  JJ,"rity  fJJJJj^ 
riners,   or  owners  of  such  vessel  so  saved,  or  the  merchant  or  officer  of  cut- 
3ther  person  whose   goods  are  so  saved,  or  their  agents,  shall  toms,  &c. 
iisagree  with  the  salvors  touching  the  quantum  of  the  monies  or 
gratuity   deserved   by   any  persons  so  employed  as  above,    the 
commander  of  the  vessel  so  saved,  or  the  owner  or  merchant  in- 
:erested  in  the  goods,  or  their  agents,  and  such  salvors,  may  nomi- 
late  three  of  the  neighbouring  justices  of  the  peace  to  adjust  the 
quantum  of  the  monies  or  gratuities  to  be  paid  to  such  salvors; 
ind  if  the  parties  shall  not  agree  in  such  nomination,  then  on  ap- 
plication of  any  of  the  parties  to  any  one  neighbouring  justice,  he 
ihall  nominate  two  other  like  justices,  who  shall  thereupon  adjust 
he  quantum  of  the  monies  and  gratuities  to  be  paid  to  all  and  each 
)f  such  salvors,  who  shall  disagree  with  such  superior  officer,  &c. 
ouching  the  quantum  of  monies  or  gratuity  to  be  paid  to  him 
>r  them  respectively,  for  his  having  been  employed  and  acted  in 
»uch  salvage. 

By  1  &  2  G.  4.  r.  76.  $  21.,  nothing  herein  contained  shall  extend   i  &2G.4.  c76. 
o  affect  or  impeach  the  jurisdiction  to  be  exercised  within  the  Jurisdiction  of 
::inque  Ports,  or  to  affect  or  abridge  in  any  degree  the  jurisdiction  Cinque  Porta 
>r  authority  of  the  high  court  of  admiralty.  affected. 

§  22.  This  act  is  declared  to  be  a  public  act,  &c.  •     Public  act. 
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1  &  to.4,  c«76.     The  Schedule  to  which  stat.  I  &  2  G.  4.  c.  76.  ($4.)  refers. 


On  the 


before  f  Sfd 


'day  of- 


at 


-y  in  the  year  of  our  Lord- 
—  tfi  the  county  of 


[Ships'  Names.] 
A.  B.  [here  insert  the  name  of 
the  salvors]  against  the  said  ship 

'f  'whereof toas 

master^  her  tackle,  appardy  and 

Jurniture,  and  the  goodSf  toares, 

and  merchandises  on  board  the 

same  ;  and  also  against  the  said 

master^  and  the  owners 

of  the  said  ship  and  cargo  [or,  as 
the  case  may  be^  against  certain 
goods  and  merchandises  lately 
laden   on   board  the  said  ship^ 

whereof was     master  ; 

and  also  against  the  said 

master  ana  the  owners  (or,  if  the 
owners  alone  appear  by  them- 
selves or  agents,  then  leave  out 
the  master's  name,)  of  the  said 
goods  and  merchandues^l  in  a 
cause  of  salvage* 


5S  G.  3.  C.87. 
Statutes  conti- 
nued. 


1  &  9  G.  4. 

c.  75.  &76. 
Stats,  con- 
tinued. 

7  &  8  G.  4. 

c.  29» 


[Masters'  Names.] 
On  which  day  appeared  pn- 

sonaliy  W.  X.  of and 

X.  Z.  of ,  toko  proiuctd 

themsdves  as  sureties  for  ike  wi 
the  master  and  for  \\e 


owners  of  the  said  ship  aaJ  ccrgo, 
[or,  as  the  case  may  be,]/or  tkt 

said master  and  o««ri 

of  the  said  goods  and  wierchanr 
diseSt  and  submitting  themulTa 
to  the  jurisdiction  of  the  ki;k 
court  of  admiralty  ^Engiani 
[or,  the  court  of  adndnUj/ p 
•the  Cinque  Ports,  as  the  case  may 
be,]  bound  themsdves,  their  hein, 
executors,  and  adminisSraionifj 
the  said  master  and  owners  ofde 
said  ship  and  cargo,  [or,  as  the 
case  may  bCj'JJorthesaid^^ 
master  and  o^aoners,  or,foTi'e 
owners  of  the  said  goods  cW 
pounds   of  lawful  moMt^  ^ 


merchandises f  in  the  sum ^ _,  ^  ^ 

Great  Britain,  unto  the  said  A.  B.  Sfc,  to  answer  the  sdvage  ai 
expenses  of  the  said  ship  and  cargo,  [pvt  as  the  case  may  be/;  :-* 
the  said  goods  and  merchandise,  as  shall  hereafter  be  decreed  hj 
the  said  court,  according  to  the  tenor  of  the  act  in  that  behalfma 
and  provided;  and  unless  they  shall  so  do,  they  hereby  coiueai  ih^^ 
execution  shall  issue  forth  against  them,  their  heirs,  eieculon,  ai 
administrators,  goods  and  chattels,  wheresoeoer  the  same  didi  x 
Joundf  to  the  value  of  the  sum  above  mentioned* 


This  bail  was  duly  taken,  acknowledged^  and  received  at 
the  time  arul  place  above  written,  before  me  the  under^ 
signed  commissioner;  and  I  do  hereby  Jurther  certify 
that  I  do  believe  and  consider  the  persons  above  men* 
tioned  sufficient  security  for  the  sum  of  *  pounds.  ^ 


W.I 


By  Stat.  53  G.  3.  c.  87-,  stats.  48  G.  3.  c.  130.  and  49  G.  S.  c  1^ 
except  so  far  as  the  same  are  altered  by  diis  act,  shall  cootin* 
in  force  for  seven  years  from  the  passing  of  this  act,  aad  ^ 
thence  to  the  end  w  the  then  next  session  of  pariiament,  vA^ 
longer. 

By  virtue  of  1  &2  G.4.  c.75.  and  of  I  &  2  G.^.e.*!S^^^ 
above-mentioned  acts  are  further  continued,  except  so  frr  as!^ 
same  are  altered  by  those  acts. 

By  the  7  &  8  G.  4.  c.  29.  §  18.,  it  is  enacted,  "  That  if  any  per- 
son shall  plunder  or  steal  any  part  of  any  ship  or  vessel  ^ 
shaN  be  in  distress,  or  wrecked,  stranded,  or  cast  on  itoc*' 
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my  goods,  merchandise,  or  articles  of  any  kind  belonging  to  snch   7  ft  8  G.  4. 
ihip  or  vessel,  every  such  offender,  being  convicted  thereof,  shall   ^*  ^* 

?uffer  death  as  a  felon :  Provided  always  that  when  articles  of . 

imall  value  shall  be  stranded  or  cast  on  shore,  and  shall  be  stolen  ^"^/^T^  *°^ 
viihout  circumstances  of  cruelty,  outrage,  or  violence,  it  shall  be  ^kle  or  carco 
awful  to  prosecute  and  punish  the  offender  as  for  simple  larceny ;  ofm  ship, 
ind  in  either  case  the  offender  may  be  indicted  and  tried  either  in  wrecked  vmwI. 
he  county  in  which  the  offence  shall  have  been  committed,  or  in   Capitml  felony, 
ny  county  next  adjoining."  Proyiso. 

§  19.  also    enacts,    '*  That    if   any  goods,   merchandise,   or  Place  of  trial. 
rticles  of  any  kind  belonging  to  any  ship  or  vessel  in  distress,  or 
Tecked,  stranded,  or  cast  on  shore  as  aforesaid,  shall,  by  virtue  "«'?<>"»"' po*- 
f  a  search-warrant,  to  be  granted  as  herein-afler  mentioned,  be  t^kedjroo£ 
)und  in  the  possession  of  any  person,  or  on  the  premises  of  any  not  giving  m 
erson  with  his  knowledge,  and  such  person,  being  carried  before  satisfactory 

justice  of  the  peace,  shall  not  satisfy  the  justice  that  he  came  ^count 
I w fully  by  the  same,  then  the  same  shall,  by  order  of  the  justice, 
e  forthwith  delivered  over  to  or  for  the  use  of  the  rightful  owner 
tereof;  and  the  offender,  on  conviction  of  such  offence  before 
le  justice,  shall  forfeit  and  pay,  over  and  above  the  value  of  the  penalty. 
3od8,  merchandise,  or  articles,  such  sum  of  money,  not  exceed- 
g  20/.,  as  to  the  justice  shall  seem  meet." 

By  §  20.  it  is  enacted,  *<  That  if  any  person  shall  offer  or  expose  If  any  pcnoD 
T  sale  any  goods,  merchandise,  or  articles  whatsoever,  which  ®^*"  *^iP" 
all  have  been  unlawfully  taken,  or  reasonably  suspected  so  to  J^^^^^od§ 
ive   been,   from   any   ship  or  vessel   in  distress,  or  wrecked,  goods  maybe 
randed,  or  cast  on  shore  as  aforesaid,  in  every  such  case  any  seized,  &c. 
»rson  to  whom  the  same  shall  be  offered  for  sale,  or  any  officer 

the  customs  or  excise,  or  peace-officer,  may  lawfully  seize  the 
me,  and  shall,  with  all  convenient  speed,  carry  the  same,  or 
/e  notice  of  such  seii^ure,  to  some  justice  of  the  peace ;  and  if 
3  person  who  shall  have  offered  or  exposed  the  same  for  sale, 
ing  duly  summoned  by  such  justice,  shall  not  appear  and  sa- 
fy  the  justice  that  he  came  lawfully  by  such  goods,  merchan- 
e,  or  articles,  then  the  same  shall,  by  order  of  the  justice,  be   And  deliTered 
thivith  delivered  over  to  or  for  the  use  of  the  rightful  owner  to  rightful 
reofy  upon  payment  of  a  reasonable  reward  (to  be  ascertained  owner, 
the  justice)  to  the  person  who  seized  the  same;  and  the  offen-  penalty  on 
,  on  conviction  of  such  offence  by  the  justice,  shall  forfeit  and  offenders. 
S  over  and  above  the  value  of  the  goods,  merchandise,  or  arti- 
;,  such  sum  of  money,  not  exceeding  20/.,  as  to  the  justice 
11  seem  meet/' 

iy  7  &  8  Cr.  4*.  c.  30.  §  11.,  if  any  person  shall  exhibit  any  7&8G.4.  csa 
e  light  or  signal,  with  intent  to  bring  any  ship  or  vessel  into  ^^thibiting 
ger,  or  shall  unlawfully  and  maliciously  do  any  thing  tending  !*''*^?"*i* 
:lie  immediate  loss  or  destruction  of  any  ship  or  vessel  in  dis-  d^troymtt m' 
s,   or  destroy  any  part  of  any  ship  or  vessel  which  shall  be  in  shipwrecked 
ress,   or  wrecked,  stranded,  or  cast  on  shore,  or  any  goods,  vessel  or  cargo, 
chandise,  or  articles  of  any  kind  belonging  to  such  ship  or  ^^^ 
el,  or  shall  by  force  prevent  or  impede  any  person  endeavour- 
to  save  his  life,  from  such  ship  or  vessel  (whether  he  shall  be  on 
'dy  or  shall  have  quitted  the  same),  every  such  offender  shall  be 
ty  of  felony,  and  being  convicted  thereof^  shall  suffer  death  a«  Capital  felony. 
Ion. 
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1  &  90.4.  c,76.     The  Schedule  to  which  stat.  1  &  2  G.  4.  c.  76.  (^  refers. 


Onthe 


before^  Sfc.^ 


-datfof- 


at 


',  in  the  year  of  our  Lord 
—  in  the  county  of 


[Ships'  Names.] 
A.  B.  [here  insert  the  name  of 
the  salvors]  against  the  said  ship 

■»  tohereqf toas 

master^  her  tackle^  apparel^  and 

Jurnituret  and  the  goods^  toares, 

and  merchandises  on  board  the 

same  ;  and  also  against  the  said 

master^  and  the  otoners 

of  the  said  ship  and  cargo  [pvy  as 
the  case  may  bei  against  certain 
goods  and  merchandises  lately 
Taden   on   board  the  said  ship^ 

whereof toas     master  ; 

and  also  against  the  said 

master  ana  the  owners  (or,  if  the 
owners  alone  appear  by  them- 
selves or  agents,  then  leave  out 
the  master's  name,)  of  the  said 
goods  and  merchandises^^  in  a 
cause  of  salvage* 


[Masters'  Names.] 
On  which  day  appeared  per- 
sonally W.  X.  of and 

X.  Z.  of  ,  tDho  producd 

themsaves  as  sureties  for  ike  i&ii 
the  master  and  for  the 


owners  of  the  said  skip  andcar^% 
[or,  as  the  case  may  bc,l/or  tkc 

said master  and  <«r vi 

of  the  said  goods  and  merth'-A- 
diseSi  and  submitting  tkemidxes 
to  the  Jurisdiction  of  the  i/;i 
court  of  admiralty  ^EnglaLii 
[or,  the  court  of  admiraliy  p 
ihe  Cinque  PorUy  as  the  case  may 
be,]  bound  themselves^  their  kein^ 
executors^  and  adminisSratorhfir 
the  said  master  and  o^nenoJOu 
said  ship  and  cargo,  [or,  ss  the 

case  may  he j']  for  the  said' 

master  and  owners,  or, forth: 
owners   of  the  said  goods  »( 
pounds   of  lawful  money  ^ 


53  G.  S.  C.87. 
Statutes  conti- 
nued. 


1  &  9  G.  4. 

c.  75.  &76. 
Stats,  con- 
tinued. 

7  &  8  G.  4. 

c.  29, 


merchandises^  in  the  sum-^—  ^ _, 

Great  Britain,  unto  the  said  A.  B.  Sfc.  to  answer  the  salvage  i^ 
expenses  of  the  said  ship  and  cargo,  [or,  as  the  case  may  bfi'  * 
the  said  goods  and  merchandise,  as  shall  hereajier  be  decred  ij 
the  said  court,  according  to  the  tenor  of  the  ad  tn  that  behalf*^ 
and  provided  f  and  unless  they  shaU  so  do,  they  hereby  comeKt  tks 
execution  shall  issue  forth  against  them,  their  heirs,  exeaUorh  e%i 
administrators,  goods  and  chattels,  wheresoever  the  same  shall  6t 
found,  to  the  value  of  the  sum  above  mentioned. 

This  bail  was  duly  taken,  acknowledged,  and  received  at 
the  time  and  place  above  written,  before  me  the  under- 
signed  commissioner  ;  and  I  do  hereby  further  certify 
that  I  do  believe  and  consider  the  persons  above  men- 
tioned sufficient  security  for  the  sum  of  ^  pounds. 

By  Stat.  53  G.  3.  c.  87.,  stats.  48  G.  3.  c.  130.  and  49  G.  S.  f.  I* 
except  so  far  as  the  same  are  altered  by  this  act,  shall  contirff 
in  force  fbr  seven  years  from  the  passing  of  this  act,  sni  ^ 
thence  to  the  end  of  the  then  next  session  of  parliament,  v^^ 
loiiger. 

By  virtue  of  1  &  2  G.  4.  c.  75.  and  of  I  &  2  G.  4.  c  1%^^^ 
above-mentioned  acts  are  further  continued,  except  so  far  tf^ 
same  are  altered  by  those  acts. 

By  the  7  &  8  G.  4.  c.  29.  §  18.,  it  is  enacted,  "  That  if  wyP*" 
son  shall  plunder  or  steal  any  part  of  any  ship  or  vessel  vIkc^ 
shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shorCiO' 


W.I 
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the  services  qfeverif  description  rendered  by  the  said  A.  C.  as  (ffore- 
said."]     Given  under  our  hands  and  seals f  at  ■  ,  in  the  said 

county  of  ,  the  day  and  year  jirst  above  written* 

J.  P.  (L.  S.) 
K.  P.  (L.  S.) 
N.  P.  (JL.  5.) 

[As  to  the  Burial  of  dead  human  bodies  cast  on  shore,  see  stat. 
48  G.  3.  c.  75.,  tit.  9BudaI,  in  another  Volume.] 


3s  3 


ADDENDA. 


nPHE  following  supplementary  matter  consists,  for  the  most  pari, 
of  statutes  which  have  been  enacted,  and  of  cases  which  iu^e 
been  adjudged,  since  the  sheets  of  this  volume  were  pasHng 
through  the  press :  it  is  scarcely  necessary  to  observe  that  they 
supply,  therefore,  the  latest  legal  information  upon  the  subjects  ta 
which  they  apply,  and  as  such  are  presented  to  the  reader*s  ootice, 
together  with  references  to  the  parts  of  the  work  in  which  the  cor- 
responding topics  are  treated  of. 


Zsisauit  anD  Batterp« 

[9  G.  4.  c.  31.  s.  27.  &  30.  pp.  54,  55—  See  5  &  6  W.  4.  c.  B  tk. 

teamen,  infraJ} 


maiL 

[See  p.  64.] 

AN  important  change  has  been  introduced  by  the  legislature  omt 
7  G.  4.  c.  64.  §  1.,  for  which  see  tit.  9SaiI»  §  iii.  p.  65.,  «^ 
respect  to  the  taking  of  bail  by  magistrates  in  cases  of  felon?. 
5  &  6  W.  4.  By  5  6c  6  ^.  4.  c.  33.  §  3.,  reciting  that  *'  whereas  in  maQy  csei 

c.  59.  the  taking  ball  for  the  appearance  of  persons  charged  wiib  feknr 

Kxtending  pro-  may  be  safely  admitted  without  endangering  the  appeansce « 
Tiuonsofact  gu^h  persons  to  take  their  trial  in  due  course  of  law,  and  its 
L  to  takjiiff^of  ^l*®*"®^"^""®  expedient  in  such  cases  to  amend  and  extend  the  prrvc 
bail  in  casn  of  ^^^^^  i"  ^^^^^  respect  of  an  act  passed  in  the  seventh  yearoikrf 
felony.  George  the  fourth,  intituled  An  act  for  improving  the  admim^f^^ 

of  criminal  justice  in  England  ;"  it  is  enacted,  "  that  it  shall  be  it'- 
uil  for  any  two  justices  of  the  peace,  if  they  shall  think  fit,  of  vi)^ 
one  or  other  shalLhave  signed  the  warrant  of  coauoitneot.  v 
admit  any  person  or  persons  charged  with  felony,  or  against  v^ 
any  warrant  of  commitment  for  felony  is  signed*  to  bail,  n  ^ 
manner  and  according  to  the  provisions  directed  by  the  ss^  '*' 
cited  act,  in  such  sum  or  sums  of  money  and  with  such  soret?^ 
sureties  as  they  shall  think  fit,  and  notwithstanding  suchpersflBt« 
persons  shall  have  confessed  the  matter  laid  to  his  or  tbdrcl^^ 
or  notwithstanding  such  justices  shall  not  think  that  such  c^"^ 
is  groundless,  or  shall  think  that  the  circumstances  aresochtf^' 
raise  a  prcsuinption  of  guilt." 


999 

[See  p.  110.  and  pp.  115,  116.] 

HTHOMAS  Tottenham  and  Geo.  Cornell  wete  tried  before  Gaselee  Charge  of  set. 

J.  on  an  indictment  for  setting  fire  to  a  stack  of  straw.     It  ap-  ^i^S  ^re  to  a 

peared  on  the  trial,  that  the  stack  consisted  partly  of  cole  seed  straw  **"'^  f  ^^'i 

and  partly  of  wheat  stubble,  after  the  reaping  and  carrying  the  straw,  ^J^  straw  °tle 

and  the  greater  part  of  the  stack  was  of  the  latter  description,  rest,  being' the 

The  jury  said  the  stubble  was  haulm ;  upon  which,  after  consult-  greater  part, 

ing  with  Lord  Denman  C.  J.,  Gaselee  J.  directed  an  acquittal,  (a)  bubble :  Held, 

— i?<?jr  V.  Thomas  Tottenham  and  Geo.  Cornell^  Hertford  spring  7*  •  "^^J.  »^ 

assizes  1835,  MS..     .  •"  ZZJ^^:" 

Prisoner   was    indicted  for   unlawfully,  maliciously,    and  fe-  t  j-  .        /. 
1     •        t  **•        £       *  *  •  *u  •      -.!_  c  Indictment  for 

Joniously  settmg  fire  to  a  certain  outhouse,  m  the  possession  of  getting  fire  to 

Joseph   ChettUy  with  intent  thereby   to  injure  «/.  C,   and   to  a  an  outhouse 
certain  stack  of  straw,  of  the  value  of  3/.,  of  and  belonging  to  with  intent  to 
the  said  J.  C,  then  and  there  standing,  and  being  against  the  Injure  A.  the 
statute    and  against  the   peace,  &c. :    second  count,  for  setting  ^Tt^t' ^^'*^**rii 
fire  to  the  outhouse :  third  count,  for  unlawfully,  &c.  setting  fire  jnfent  to^jure 
to  a  certain  stack  of  straw,  of  the  value,  &c.,  of  and  belonging  to  c.  S.,  on  whom 
said  J,  C*,  then  and  there  standing,  &c. ;  not  saying  with  intent  (b)  prisoner  tried 
to  injure.    The  evidence  was,  that  the  building  was  a  shelter  hovel  ^  throw  the 
for  cows  to  go  under  one  door ;  there  was  a  partition  inside,  one  S*?i*^*J?  \  ^ 
side  open,  into  which  the  cows  could  go  at  pleasure ;  the  other  iQtent  was 
with  a  door  was  for  the  pigs  ;  the  walls  were  stone,  the  roof  with  nevertheless 
straw  laid  on,  and  thatch  laid  on  the  straw.     The  stack  was  prin-  properly 
cipally  wheat  straw,  the  greatest  part  of  it  was  so ;  the  bottom  averred, 
part  was  of  wheat  straw,  made  up  after  the  wheat  was  carried  —   Stack  of  straw 
half  a  load ;  the  whole  about  three  loads.     There  was  stubble  at  properly  laid  as 
the  top,  to  keep  the  straw  from  blowing  away  ;  it  is  not  usual  to  *"**»."  iT'lS 
put  stubble  on  all  straw  stacks,  but  just  as  the  farmer  pleases.   The  ^heat'straw 
building  and  stack  belonged  to  Chettle  the  prosecutor,  and  it  ap-  though  stubble 
peared  there  had  never  been  any  quarrel  between  him  and  the  was  laid  on  tho 
prisoner,  but  the  prisoner  had  had  a  quarrel  the  very  day  of  the  Jop  ^  prevent 
fire,  and  on  former  occasions,  with  one  Smithy  a  neighbour,  and  *^  Wowing 
liad  endeavoured  to  throw  the  suspicion  on  Smith,  to  charge  him  ^^^^' 
(vith  the  ofience,  and  had  also  written  a  threatening  letter  to  him. 
Phe  learned  judge  reserved  the  point  as  to  whether  the  outhouse 
ivas  properly  described,  and  told  the  jury  that,  with  respect  to  the 
ntent  to  injure,  the  law  was,  that  a  person,  who  did  an  act  wil- 
\ijly,  necessarily  intended  that  which  must  be  the  consequence  of 
:he  act,  and  that  the  consequence  here  was  injury  to  the  prose- 
:utory  who  was  injured  by  the  destruction  of  his  property.     The 
ury,  in  giving  their  verdict,  said  they  were  very  sorry,  but  they 
nust  find  the  prisoner  guilty,  with  intent  to  injure  Smith;  and 
lirther  they  found  no  intent  to  injure  Cheitle,  except  so  far  as  by 
aw   it  must  be  so  considered.     The  case  being  laid  before  ten 
udges,  who  met  Jan.  16. 1836,  they  were  unanimously  of  opinion 
hat  the  indictment  was  right  as  to  the  intent  (c)  to  injure  Chettle; 

(a)  See  4  C  4r  P.  245. 

(6)  These  words  are  not  in  the  clause  of  the  statute. 

(e)  Se«  Foningtons  cattt  p.  IIS. 
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The  appeal  to 
be  conclustTe. 


Persons  cutting 
mway  or  de- 
facing buoy- 
ropes,  &c. 
deemed  guilty 
of  felony. 


Liable  to 
transportation. 

Anchors,  &c. 
found  within 
the  jurisdiction, 
to  be  deposited 
in  either  of  the 
places  herein 
mentioned,  &c. 
or  the  persons 
having  them  in 
possession  shall 
be  adjudged ' 
guilty  of  receiv- 
ing stolen 
goods. 


All  wrecked 
merchandise 
and  ship  stores 
to  be  also  de- 
posited in  like 
manner. 


If  sold,or  marks 
defaced  by  the 


shall  be  claimed,  and  also  an  official  copy  of  such  proceedings 
and  awards,  certified  by  the  secretary  or  register;  and  the  same 
shall  be  admitted  by  such  court  of  admiraltT  as  evidence.  Stau 
48  G.  3.1:.  ISO.  §5.  S.  P. 

§  5.  On  an  appeal  so  made  to  the  court  of  admiralty  of  the 
Cinque  Ports,  or  to  the  high  court  of  admiralty,  the  ssme  shall 
be  final,  and  no  ulterior  appeal  shall  lie  to  the  king  in  disncery. 

§  6.  If  any  person  or  persons  shall  wilfully  cut  away,  cattadri^ 
remove,  alter,  deface,  sink,  or  destroy,  or  shall  do  or  commit  vaj 
act  with  intent  and  design  to  cut  away,  cast  adrift,  remove,  alter, 
deface,  sink,  or  destroy,  or  in  any  other  way  injure  or  conceal  aoj 
buoy,  buoy-rope,  or  mark  belonging  to  any  ship  or  vessel,  or 
which  may  be  attached  to  any  anchor  or  cable  belonging  to  apj 
ship  or  vessel  whatever,  within  the  jurisdiction  aforesaid,  widi  in- 
tent thereby  to  defraud  or  injure  any  person  or  persons  wbst- 
soever,  or  body  corporate,  such  person  or  persons  so  oieDdin^ 
shall,  on  being  convicted  of  such  offence,  be  deemed  andadjod^ 
guilty  of  felony,  and  shall  be  liable  to  be  transported  for  anv 
period  not  exceeding  14*  years.  Stat.  48  G.  3.  c.  ISa  j  S- 
S.  P. 

§  ?•  All  anchors,  cables,  buoys,  ropes,  or  other  ships'  stores  or 
materials,  or  any  goods  or  merchandises  of  any  sort  whatereri 
which  may  have  been  parted  with,  cut  from,  or  left  by  any  ship  or 
vessel  in  the  Downs f  or  elsewhere,  within  the  jurisdictioa  afor^ 
said,  whether  the  same  shall  be  in  distress  or  otherwise,  and  wiudi 
shall  have  been  weighed,  swept  for,  or  taken  possession  of  bj 
any  pilots,  boatmen,  hovellers,  or  other  person  or  persons,  ibsil 
be  by  them  delivered  either  at  Ramsgate^  Deal  or  Dover,  Han^ 
JBriffhtlersea,  or  Wivenhoe^  six  public  places  of  deposit  dedtfcd 
by  Uiis  act  for  the  reception  of  all  such  articles,  or  sudi  otbtf 
places  as  shall  be  declared  by  the  lord  warden,  in  the  same  stite 
m  which  they  are  found,  to  the  Serjeants  of  the  admiralty  of  ^ 
Cinque  Ports  aforesaid,  their  deputy,  or  such  other  person  ss 
he  shall  authorise  to  receive  the  same ;  but  if  any  sudi  artidef 
shall  not  be  so  delivered  immediately,  or  duly  reported  to  sodi 
Serjeants,  or  their  deputies,  on  the  finding  thereof,  and  shsll  sfto^ 
wards  be  discovered  in  the  possession  or  power  of  such  pilots 
boatmen,  hovellers,  or  other  person,  he  or  they  shall,  on  coo- 
viction,  be  adjudged  guilty  of  receiving  goods  knowing  them  to 
have  been  stolen,  and  shall  suffer  the  like  punishment  as  if  tbe 
same  had  been  stolen  on  shore.  Stat.  48  &.3.  c  190.  i<* 
S.  P. 

§  8.  All  merchandise,  materials  of  any  sort,  or  marine  ^^'^^ 
every  description,  whether  belonging  to  H.  M.  or  to  any  Brm 
subjects,  or  foreigners,  which  may  be  preserved  from  anjr  dip  ' 
vessel  stranded,  deserted  by  her  crew,  or  wrecked,  either « 
shore,  or  on  the  Good-win  or  any  other  sand  or  shoal,  orany  Pf* 
of  the  main  land,  or  any  port  or  place  within  the  jtirisdicti^ 
aforesaid,  shall  be  landed  and  delivered  at  one  of  the  six  placef  «i^ 
deposit,  belonging  to  the  lord  warden's  deputies  at  RamffU^^ 
Deal  or  Dover^  Harwich^  BfighUerseay  or  WtvenhoCt  or  «w 
other  place  as  shall  be  appointed  by  the  lord  warden ;  and  if  tf^ 
person  who  shall  have  preserved  or  taken  possession  of  sny  w^ 
merchandise  or  marine  stores,  shall  sell,  dispose  of,  or  otberv«s 
make  away  with  the  same,  or  shall  in  any  manner  conceal,  deftCf 
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take  out,  or  obliterate  the  marks  or  numbers  thereon,  or  alter  the   i  &2G.4.  c.76* 
same  in  any  manner,  with  intent  thereby  to  prevent  the  discoyery  .-^-.^^— -. 
ind  identity  of  such  articles  by  the  owner  thereof,  such  person   ulvon,  tbey 
shall  be  gjuilty  of  felony.     Stat.  48  G.  S.  c.  130.  J  8.  contains  the  ?^"^  •^- 
uune  provision,  except  as  to  Harwich^  Brightlersea,  and  Wivenhoe.  ^  ff  J^n^    *^ 

§  9.  Nothing  herein  contained  shall  extend  to  the  preventing        *  °°^" 
the  Serjeant's  deputies,  or  any  other  officer  of  the  lord  warden,  ioS*^wden 
from  seizing  all  such  anchors,  cables,  buoys,  buoy-ropes,  or  other  ^ay  seize  an. 
{hips'  stores  or  materials  as  aforesaid,  and  likewise  all  such  mer-  chon,  stores, 
shandise  and  marine  stores  as  aforesaid,  which  they  shall  find  con-  &f*  concealed 
:ealed,  or  attempted  to  be  concealed,  or  which  they  shall  find  in  7*^"  H***' 
the  possession  of  any  person  who  shall  be  conveying,  or  in  the  act  J"""*"^**"'  *«• 
3f  preparing  to  convey  the  same  out  of  the  said  jurisdiction,  or 
from  aDy  place  where  the  same  shall  have  been  landed,  to  any 
3ther  place,  other  than  to  one  of  the  said  public  places  of  deposit ; 
3ut  it  shall  be  lawful,  in  all  such  cases,  for  the  officers  aforesaid  to 
>eize  the  same  as  well  on  shore  as  at  sea,  and  to  take  and  carry 
:he  same  to  one  of  the  said  public  places  of  deposit.   Stat.  48  G.  3. 
;.130.  §9.    S.P. 

$  10.  If  any  person  within  the  jurisdiction  aforesaid  shall  know.   Receivers  to  be 
ngly  and  with  mtent  to  defraud  and  injure  the  true  owner  thereof,  tubject  to  the 
purchase  or  receive  any  anchors,  cables,  ropes,  or  other  ships'  "^™^  punish- 
(tores  or  materials  of  any  description  whatever,  or  any  merchan-  ^^^^^^f^ 
lise  or  lading  which  may  have  been  taken  up,  weighed,  swept  for,  ^^  stofen^on 
>r  taken  possession  of,  whether  the  same  shall  have  belonged  to  shore. 
my  ship  or  vessel  in  distress  or  otherwise,  or  whether  the  same 
ihall  have  been  preserved  from  any  wreck  within  the  jurisdiction 
iforesaid,  such  person  shall  on  conviction  be  deemed  guilty  of  re- 
reiving  stolen  goods  knowing  the  same  to  be  stolen,  as  if  the  same 
lad  been  stolen  on  shore,  and  suffer  the  like  punishment  as  for  a  Liable  to 
nisdemeanor  at  the  common  law,  and  be  also  liable  to  be  trans-  transportation. 
>orted  for  seven  years,  in  the  discretion  of  the  court  before  which 
le  shall  be  tried.    Stat.  48  G.  3.  c.  130.  $  10.    S.  P. 

§  11.  And  whereas  it  frequently  happens,  that  anchors,  cables,  Lord  warden's 
tnd  other  marine  stores  or  merchandise,  which  have  been  weighed,  <>^cers  autho. 
wept  for,  or  taken  possession  of  within  the  jurisdiction  aforesaid,  "^^^  ^  "f"^ 
re,  for  fraudulent  purposes,  carried  away  to  Rochester^  London f  i^ken  up  within 
Fortsmouik^  and  other  places  not  within  the  jurisdiction  aforesaid,  the  limits  of  the 
ind  the  officers  of  the  lord  warden  cannot,  by  reason  of  such  re-   Cinque  Ports, 
noval,  recover  the  same ;  it  is  enacted,  that  it  shall  be  lawful  for  ^ough  removed 
he  Serjeants  of  the  admiralty  of  the  Cinque  Ports,  deputies,  or  J^j^*" 
iny  other  officer  of  the  lord  warden  to  seize  such  anchor,  cable, 
»r  other  marine  stores  or  merchandise,  out  of  the  jurisdiction 
foresaid,  and  to  carry  the  same  to  some  one  of  the  aforesaid  public 
places  of  deposit.    Stat.  48  G.  3.  c.  13a  §  W,    S.  P. 

Or  (by  Stat.  1  &  2  G.  4.  c.  76.  $  ll.>  only)  to  place  the  same  in  a 
>lace  of  security,  till  proceedings  shall  be  instituted,  either  in  the 
ourt  of  admiralty  of  the  Cinque  Ports,  or  in  the  high  court  of 
dmiralty. 

By  Stat.  48  G.  3.  c»  15K).  §  12.,  every  pilot,  boatman,  or  other  48  G.  3.  ciso. 
»erson,  within  the  above  jurisdiction,  who  shall  counsel,  instruct,   Pilot,  &c. 
irect,  advise,  or  procure  any  master  or  other  person  on  board  co«nMUing  «ct 
ny  vessel  within  the  above  jurisdiction,  whether  she  be  at  the  J^J^'t  ofshin. 
ime  in  distress  or  otherwise,  to  cut  such  vessel's  cable  or  buoy- 
ope,  or  to  do  any  other  act  whatever  which  shall  or  may  tend  to 


990 

48G.  s.c.  isa 

Transportadon. 


mrech: 


[Cruninal 


1&2G.4.C.76. 
Dealers  in  ship*s 
stores  to  have 
their  names 
painted  on  their 
storehouses. 


Penalty. 

No  cables,  &c. 
to  be  cut  up 
without  a  per* 
mit  from  ope  of 
the  lord  ward- 
en's deputies. 


Dealers  to  keep 
an  account  of 
the  marine 
stores  bought 
by  them. 


Notice  to  be 
advertised 
before  cutting 
up  cable  or 
cordage. 


the  destruction  or  wreck  of  such  ship,  with  intent  thereby  to  pre- 
judice any  owner  or  pergon,  body  politic  or  corportte,  thit  hitii 
underwritten  or  shall  underwrite  any  policy  or  policies  of  ianr* 
ance  on  such  yessely  or  her  freight,  or  on  any  goods  laden  onboard 
her,  shall  on  conyiction  be  de^ed  guilty  of  felony,  and  sballbc 
liable  to  not  exceeding  14  years'  transportation. 

By  Stat.  1  &  2  G.  4.  c.  7&  §  12.,  all  persons  who  shall  trade  or 
deal  in  buying  and  selling  anchors,  cables,  sails,  dd  jonk  or  paper 
stuff,  old  iron,  or  marine  stores  of  any  kind  or  description,  vitliio 
the  jurisdiction  aforesaid,  shall  have  Uieir  names,  with  tbe  vordi 
^*  Dealer  in  Marine  Stores,**  painted  distinctly  in  letters  of  oot 
less  than  six  inches  in  length,  upon  the  front  of  all  their  stor^ 
houses,  warehouses,  and  other  dep6t8  for  such  goods;  aadind^ 
fault  they  shall,  on  conyiction  before  any  magistrate  withio  the 
limits  aforesaid,  forfeit  any  sum  not  exceeding  90L  nor  lets  thio 
10/.,  one  half  to  the  informer,  and  the  other  moiety  to  tbe  poor  of 
the  parish  where  such  ofience  shall  be  committed ;  and  it  ibail 
not  be  lawful  for  such  dealers  or  traders  to  cut  up  any  c^ilei  or 
part  of  the  same,  or  to  uncant,  untwine,  or  unlay  the  same,  or 
cordage  of  any  description,  into  junk  or  paper  stufl^  nor  any  vould- 
ing,  wounding,  or  worming,  or  any  cable  matting  on  the  aaie,  or 
on  rieging,  on  any  pretence  whatsoever,  without  first  obtaioiof:  t 
permit  from  the  lord  warden's  deputies,  or  one  of  then,  wtidi 
permit  shall  not  be  granted  unless  an  affidavit  shall  have  beeoint 
made  before  some  one  of  the  magistrates,  and  shall  have  been  d^ 
livered  to  and  led  with  the  person  granting  such  permit,  io  vhidi 
affidavit  there  shall  be  sworn  that  the  cable  and  cordage  so  iotesdid 
to  be  cut  up  had  been  purchased  fairly  and  without  fraud,  ^ 
without  any  knowledge  or  suspicion  on  his  part  that  the  same  ia^ 
been  dishonestly  come  by ;  and  in  which  affidavit  shall  aifo  be 
specified  the  particular  quality  and  description  of  snch  cable  or 
cordage,  and  the  names  of  the  sellers  thereof,  which  afdiiit 
shall  be  set  forth  at  length  in  the  permit.  Stat.48G.3.clSiX 
§1S.  S.P. 

^13.  And  for  the  more  effectual  prevention  of  fraud  ia  this  re- 
spect, it  is  enacted,  that  all  dealers  in  such  marine  storey  vidni 
the  limits  of  the  Cinque  Ports,  &c.  shall  keep  books,  in  vbicb 
entries  shall  be  regularly  made  of  all  such  marine  stores  as ihilib| 
by  them  from  time  to  time  bought,  containing  a  true  accoant  m 
description  of  the  times  when  the  same  were  so  bought,  uAm 
the  names  and  places  of  abode  of  the  sellers  thereof;  aod  beftft 
the  party  who  shall  have  obtained  such  permit  for  the  cuttmg  if 
of  any  such  cable  or  cordage  (as  herein-before  required  to  be  fl^ 
tained)  shall  proceed  to  cut  up  the  same,  there  shall  be  pobla^ 
by  the  space  of  one  week  at  least  before  the  time  of  cotnag  f 
of  the  same,  one  or  more  advertisements  in  some  public  o^ 
paper  printed  within  the  counties  o£  Keni^  Siusexj  and  £»»''* 
near  to  the  usual  place  of  abode  of  such  party,  notifyiag  tv 
such  party  had  obtained  such  permit  for  cutting  up  such  Vf^ 
of  cable  or  cordage,  and  of  such  kind  and  qu2ity  as  thcRO  d^ 
scribed,  a  true  copy  of  which  permit  shall  be  inserted  ia  ^^ 
advertisement;  whereupon  it  shall  be  lawful  for  every  pcnoo  «l^ 
may  have  just  cause  to  suspect,  and  shall  have  verified  ^?^J^ 
the  fact  of  such  his  suspicion  before  any  of  the  magistrates  «ii^ 
the  limits  aforesaid,  by  warrant  of  such  magistrate,  to  fefa"' 
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ind  trom  such  dealer  the  production  and  examination  of  the  1&20.4.C.76, 

»ook8  of  entries  hereby  required  by  him  to  be  kept»  and  to  inspect 

Liid  examine  the  cable  or  cordage  described  in  such  permit;  and  Penalty  for  re- 

Q  case  any  such  dealer  shall,  when  so  required,  neglect  or  refuse  fusing  to  pro- 

o  produce  to  the  person  named  in  such  warrant  the  books  con*  ^^  ^  ''^^ 

fining  the  entries  of  such  dealer,  or  shall  neglect  to  keep  any  ™il!^^*^ 

(uch  books,  or  to  permit  such  inspection  and  examination  as  afore*  gjfe  noti^ 

(aid,  or  shall,  after  obtaining  such  permit  for  the  cutting  up  of  before  cutting 

my  cable  or  cordage,  and  before  the  cutting  up  of  the  same,  up  cable  or 

leglect  to  publish  such  one  or  more  advertisements,  the  dealer  or  cordage 

iealers  so  offending  in  all  or  any  of  the  particulars  herein-before 

mentioned  shall  forfeit  for  every  such  offence,  being  his  or  their 

irst  offence,  any  sum  not  exceeding  20/.  nor  less  than  10^. ;  and 

for  every  second  and  further  offence,  any  sum  not  exceeding  50/., 

aor  less  than  SO/.;  one  half  of  which  penalties  shall,  on  convic- 

:ion  before  any  of  such  magistrates  duly  authorised  to  act  within 

the  limits  aforesaid,  be  paid  to  the  informer,  and  the  other  half  to 

the  poor  of  the  parish  in  which  such  offence  shall  be  committed ; 

and  in  case  any  of  the  penalties  by  this  act  imposed  shall  not  be 

paid,   with  the  charges  incident  to  the  conviction,  immediately 

upon  such  conviction,  the  same  shall  be  levied  by  distress  upon 

the  goods  and  chattels  of  every  such  offender  or  offenders;  and  in  penalties  how 

case  there  shall  be  no  sufficient  distress,  then  every  such  offender  to  be  levied. 

or  offenders  shall  be  committed  by  such  magistrate  as  aforesaid 

to  the  common  gaol  within  the  limits  aforesaid,  in  the  case  of  any 

first  offence  for  the  space  of  three  months,  and  in  the  case  of  any 

second  or  further  offence  for  the  space  of  six  months,  unless  the 

said  penalty  and   charges  shall   be  sooner  paid.     Stat.  48  G.  8. 

?.  130.  §  14.  S.  P. 

§  14.  The  inhabitants  of  any  parish,  township,  or  place  within  Inhabitanuto 
the  jurisdiction  aforesaid,  shall  be  competent  witnesses,  notwith*  be  competent 
standing  the  penalty,  or  any  part  thereof,  may  be  given  to  the  ''itoesses. 
poor  of  such  parish,  &c.  or  otherwise  in  aid  or  exoneration  of  such 
parish,  &c.     Stat.  48  G.  3.  c.  130.  §  15.  S.  P. 

§  15.  The  lord  warden  of  the  Cinque  Ports,  and  the  lieutenant  The  lord  war- 
of  Dover  Casile,  and  the  deputy  wardens  of  the  Cinque  Ports,  and  den  and  his 
the  judge  official  and  commissary  of  the  court  of  admiralty  of  the  deputies,  judge, 
Cinque  Ports,  &c.  and  any  other  officer  who  shall  be  specially  ap-  ^^^  towci^m  * 
pointed  by  the  lord  warden,  may  execute,  within  the  jurisdiction  justices  or  com- 
aforesaid,  all  the  acts,  matters,  and  things  contained  in  this  act,  in  missioners  un- 
like manner  as  any  magistrate,  or  any  commissioner  appointed  by  der  this  act 
virtue  of  this  act,  is  authorised  to  execute.     Stat.  48  G.  3.  c.  130. 
f  16.  S.  P. 

§  16.    And  for  the  more  speedy  administration  of  justice,  as  Manner  of  is- 
often  as  H.  M.  shall  direct  a  commission,  according  to  the  provi-  suing  commis- 
sions of  Stat.  28  H.  8.  c.  15.,  to  the  admiral  or  admirals,  or  his  or  "on*  for  the 
their  lieutenant  deputy  and  deputies,  it  shall  be  lawful  for  H.  M.,  Jf^JJ^^^* 
on  the  application  of  the  lord  warden,  to  direct  such  commission  agreeably  to 
jointly  to  the  admiral  or  admirals,  or  his  or  their  lieutenant  deputy  28  H.  8.  c.  15. 
and  deputies,  and  also  to  the  lord  warden  of  the  Cinque  Ports,  and 
to  his  deputy ;  and  the  commissioners  who  shall  sit  by  virtue  of 
such  commission,  so  jointly  addressed,  to  whatever  shire  or  place 
ia  the  realm  the  same  shall  be  limited,  shall  have  full  power  to 
inquire  into,  try,  and  determine  all  offences  named  in  the  said  acty 
or  in  any  other  act  relating  to  proceedings  under  such  commis« 
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may  make  an 
order  upon  the 
sheriff  of  the 
county  to  exe- 
cute such  crimi- 
nals in  any 
place  not  with- 
in the  jurisdic- 
tion of  the 
theriflfs  of  the 
city. 


(Erecution. 

county  of  Chestert  that  such  criminal  should  be  executed  at  any 
place  not  within  the  jurisdiction  of  the  sheriffs  of  the  city  of 
Chester,  but  within  the  county  of  Chester ,  it  shall  be  lawful  for 
such  judge  to  make  any  order  which  he  may  think  fit  upon  tht 
sheriff  o^  the  county  of  Chester  to  execute  such  criminal  at  sa:^ 
place,  and  also  upon  the  constable  of  the  castle  of  C%es/fr  to  d^ 
liver  such  criminal  to  the  sheriff  of  the  county,  and  to  do  aod  per- 
form, and  suffer  to  be  done  and  performed,  all  such  matters  sci 
things  as  may  be  necessary  for  carrying  into  effect  and  executic? 
such  sentence ;  and  the  said  sheriff  and  constable  shall  be  bab^ 
and  are  hereby  required  to  obey  all  such  orders." 


iForctble  6ntrp  and  SDetatner, 


[See  Res  ▼•  Oahley  aiul  oiherSf  p.  22d.] 


Where  it  ap- 
pears on  the 
face  of  a  convic- 
tion for  a  forci- 
ble detainer  that 
it  took  place 
upon  the  view, 
and  no  mention 
is  made  of  the 
justices  having 
received  any 
evidence  at  the 
time,  the  court 
of  K.  B.  will 
not,  on  its  re- 
moval thereof 
by  certionffi, 
call  for  a  fur- 
ther return 
of  facts  or  evi- 
dence connected 
with  the  trans- 
action. 
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EX  V.  Wilson,  T.^  W.^.,  lAd.S^-  £.627.  S.C.SNev.!!}hy 
753.  By  writ  of  certiorari  the  record  of  conviction  of  defeodci 
for  a  forcible  detainer,  with  the  inquisition  thereon,  and  also  a 
memorandum  of  restitution  by  the  convicting  justices,  wmn* 
moved  into  K.B.     The  conviction  stated  the  complaint  by  T.B, 
and  J.  S.  that  the  defendant  entered  upon  the  messuage  io  qoes- 
tion,  and  them  the  said  T.  B.  and  «/.  S.,  being  seised  io  i% 
unlawfully  ejected,  &c.  and  unlawfully  and  with  strong  band  n* 
armed  power  doth  yet  hold  and  from  them  detain,  &&,  vA  tk 
the  justices  to  the  messuage  aforesaid  personally  have  comeiC^ 
find  defendant  the  aforesaid  messuage  with  force  and  anas  udjv* 
fully  and  with  strong  hand  and  armed  power  detaining  against  tie 
form  of  the  statute,  &c.  according  as  T.  B.  and  «/•  S.  baveto« 
complained  :  therefore  it  is  considered  by  us,  &c.,  that  deTead^ 
of  the  detaining  aforesaid  with  strong  hand,  by  oor  ows  pro90 
view  then  and  there  as  aforesaid  had^  is  convicted.    Tbe  lof^* 
sition  expressly  found  a  lawful  and  peaceable  seisin  in  fee  of  ts 
premises  by  Z".  B.  and  J.  S.,  and  an  unlawful  entry,  ^j**?"**  ?!* 
pulsion,  and  removal,  and  an  unlawful  holding  and  detainer  *io 
strong  hand  and  armed  force  by  defendant.     A  rule  «» ^ 
aflerwards  obtained,  calling  upon  the  justices  to  return  tbein/'^i'f 
ations  on  which  the  conviction  was  founded,  and  to  set  oat  ^ 
evidence  given  touching  the  entry  into  the  premises,  *o^  "^^ 
facts  touching  the  conduct  of  defendant  on  the  view  bad  bj  ^ 
justices,  and  on  which  facts  they  adjudged  defendant  to  begc<^ 
of  the  forcible  detainer,  and  also  the  depositions  taken  ^  ^ 
inquisition.     But  the  affidavits  in  support  of  the  motioo  w^^^ 
suggestion  of  any  evidence  having  been  received  at  tbetjce^' 
the  view.    The  court  discharged  the  R.,  on  the  ground  tw' 
the  conviction  professed  to  be  made  by  tbe  justices  on  tbeir<^ 
view,  by  going  to  the  place,  under  8  H. 6.  c. %  it  did  wtf" 
pear  that  there  was  any  evidence  or  facts  to  return;  and, ^i^' 
that  the  information  on  which  the  conviction  was  foufldesY 
peared  to  be  sufficiently  set  out  in  the  recital. 
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Rex  V.  Wilson,  T.  5  fT.  4.  5  Nev»  Sf  Mann,  164.  In  the  samecase^  In  conviction 
motion  was  afler wards  made  for  quashing  the  conviction ;  theobjec-  ^<^  f  forcible 
ion  being  that  the  magistrates  had  not  adjudicated  the  entiy  of  de-  *^®*""J^»  *l»ero 
^ndant  to  have  been  unlaxjoful  as  well  as  the  detainer  Jbrcible. — Per  Sljudicatioii   f 
ur.C after  time  taken  to  consider):  Theconviction  isbadon  theground  an  unlawful 
[lat  no  unlawful  entry  is  averred  even  in  the  information,  or  proved  entry, 
y  evidence  or  adjudged  by  the  justices.     In  the  conviction  the 
arty  interested  is  said  to  have  complained  (not  evea  on  oath)  that 
e  was  expelled,  but  the  justices  heard  no  evidence  and  decided 
lO  other  fact  than  that  finding  and  seeing  defendant  unlawfully 
nth  strong  hand  and  armed  ioxce  holding  possession^  it  is  consi- 
ered  that  defendant  of  the  detaining  aforesaid  with  a  strong  hand, 
four  own  proper  view,  is  convicted,  &c.     In  commenting  on  the 
tats.  5  R*  2.,  15/2.  2.,  and  8  H  6.,  Lord  Dentnan  C.  J.,  after  saying 
liat  the  earliest  statute  merely  prohibits  the  offence  of  forcible 
ntry  on  pain  of  imprisonment ;  the  second  gives  summary  power 

0  the  justices;  the  third  extends  the  remedy  to  cases  where  the 
ntry  may  have  been  peaceable  but  is  followed  up  by  a  forcible  de- 
ainer;  proceeded  to  state  that  the  foundation  of  the  proceeding 
ras  not  the  complaint,  but  thejact ;  and  that  such  fact  ought  to  be 

•roved  to  the  satisfaction  of  chose  who  exercise  the  power,  and  j»      ,.  «. 
hat   it  should  appear  on  the  face  of  the  conviction.     That  the  tion  ought  to* 
lere  fact  of  the  rightful  owner  in  peaceable  possession  being  seen  set  out  the  facts 
lefending  his  possession  by  force  was  in  its  nature  indifferent,  as  which  shew  the 
le  would  be  justified  in  so  doing.     If  the  possession  so  defended  d«^>ner  to  be 
irere  an  unlawful  possession,  that  should  be  proved  to  the  jus-  ""'•^f"*-  Sem- 
ices  and  should  be  adjudged  by  them.  Adding  that,  in  his  opinion, 
.'here  the  keeping  out  is  adjudged  to  be  unlawful,  the  adjudication 
i  bad  if  it  does  not  specify  the  facts  from  which  its  unlawfulness 
i  inferred.  —  On  these  grounds  the  court  quashed  the  conviction 
nd  the  inquisition  founded  upon  it. 

The  court  also  threw  out  that  there  was  a  substantial  doubt  Defendant 
especting  the  goodness  of  the  conviction,  from  its  not  shewing  ^^S^^  *®J^ 
^at  the  party  was  summoned  or  had  the  opportunity  of  defending  'iourto  coi!^'** 
imself  against  the  ex  parte  charge.  viction  on  the 

The  court  also  suggested  that  the  record  of  conviction  for  a  view.  Semble. 
>rcible  detainer  in  Rex  v.  Ellwell,  as  given  from  S  Ld.  R.  360.  Form  of  con- 
;ee  p.  235.),  was  bad  for  a  similar  defect  with  that  which  prevailed  viction,  p.  2S5., 

1  the  present  case.  *^' 

In  the  course  of  the  judgment  the  case  of  Rex  v.  Layton,  1  Salk,  Rex  v.  Layton, 
53.,  was  adverted  to,  and  from  the  production  of  the  original  ^  ^^^'  ^^^ 
arrants  of  commitment  in  that  case,  it  appeared  doubtful  whe- 
ler  defendant  was  imprisoned  upon  the  summary  conviction  or 
>r  want  of  bail  on  an  indictment  for  riot  and  assault. 


iForgerp- 

[See  p.  251.] 

THE  prisoner  was  convicted  before  the  recorder  in  London,  on  an  «/^J^*  ^®^^' 
^  indictment  for  uttering  a   forged  order  for  the  payment  of  meit  ^f  ^^" 
loney  as  follows :— - 
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jrorjerg. 


three  6ay%  ftfler 
the  Bailing  of  a 
ship :  held,  that 
it  might  be  laid 
as  ao  order  for 
the  payment  of 
money. 


April  85.  18S5. 
Forgery  of  a 
foreign  bill : 
Held,  to  be  a 
bill  of  ex- 
change,  though 
no  express  or- 
der to  pay. 
<*  Livers  ster- 
ling** translated 
**  pounds  ster- 
ling** good. 


<<Oii  receiving  this 
check,  I  agree  to  sail 


sixteen 
from  the  date  of  the 
check. — May  Ist. 


"  Port  of  London,  May  1. 1834. 

Three  days  after  the  ship  Mar^  Ant 
sails  from   Gravesend,  please  to  paj  to 
William  Banfield^  or  his  order,  the  sum 
of  4/.  Ss.y  being  a  mooth^s  advance,  and  in 
— '-'  v.^n,        J  part  of  his  wages  on  an  intended  voyage 

m  the  ship  Mary  Ann,     ^^  Quebec  in  the  ship  herein-brfore  meft- 
and   to   be   on  board  y  ^j^^^^  ^         agreement  with 
withm   sixteen    hours  Your  humble  servant. 

G.  Martin, 
Master. 

To  R.  Rayley^  Esq. 
No.  48.  Fore  Street^Ciiy." 

Onca.rw.  after  conviction,  the  question  was  whether  thli  vb 
an  order  for  the  payment  of  money  within  1  fF.  4s  c.66m  §3,  It 
was  held  unanimously  that  the  conviction  was  right.— 3f.  I 
18S4.  Rex  V.  fV.  Banfield,  O.  B.,  Sess.  May  1834.  (Sec  Shtpkem 

ca,  p.  285.f  MS.  . 

Prisoner  was  tried  before  Gaselee  J.  for  offenng,  ultenng,4c.i 

forged  bill  of  exchange,  vix, : — 

"No.  6811. 

"  §  "  due  7th  Decemkr, 
St.  Petersburg  le  4  Aok,  18% 
B.  P.  5001.  Stg. 
A  quatre  mois  de  date  par  cette 
F.       44      lettre  de  change,  k  Tordre  de 
nous-m^mesy 

la  somme  de  cinq  cent  livers  sterling. 
N.  78CX)      Valeur  en  moi-m6me 

Que  passerez  suivant  Tavis  de 

Sleights  ft  Co. 
7497       Messrs.  Broton  Dan  Hammings 

Payable  LondrezV 

Across  the  face  of  the  bill  was  written — 

'<  Accepted  for 
Five  hundred  pounds  sterling, 

Payable  at  Messrs.  Eanton  &  Co.  Bankers,  Los*)t 
Broton  Dan  Hamming.'* 

And  which  in  English  is  as  follows,  &c,  giving  the  tra?s^**|*''^ 
rendering  "livers  sterling"  pounds  sterling,  well  knowing, &c. 
intent  to  defraud  G.  F.;  a  second  count  stated  it  to  be  ^^ 
exchange  with  a  forged  indorsement,  and  other  countt  w<l/" 
different  ways.    It  was  objected  that  it  was  not  a  bill  ^[f^^r^' 
for  that  it  contained  no  order  to  pay,  and  that  the  word  ''«J   . 
did  not  mean  pounds.  The  learned  judge  thought,  on  tncw"** 
the  instrument  taken  together,  that  it  was  a  bill  of  ^^^^^^ 
reserved  the  point,  and  the  prisoner  was  found  gouV*    j 
judges  held  unanimously  that  the  conviction  was  ^ff^^^ 
1835.     Rex  v.  Szadursky,  alias  Count  Alexander,  Kevl  «!*• 
1835,  MS.    (See  Rex  v.  Goldstein,  p.  275.)       . 
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In  a  case  of  forgery  on  1  W,4t.  c.66.  $  19.  (see  p.  261. )f  the  in*  Where  the  plate 
dictment  contained  S6  counts :  the  first  charged  that  the  prisoner  ^^  ^  forged  in. 
feloniously,  and  without  lawful  excuse,  knowingly  had  in  his  cus-  **^"n ?u**-t' 
tody  and  possession  two  plates  on  which  was  engraved  and  made  dictment  and'a 
a  certain  promissory  note  for   payment  of  money,   purporting  fac  simile  of  it 
to  be  a  promissory  note  for  payment  of  money  of  a   certain  is  sewed  upon 
foreign  prince,  that  is  to  say  9  of  Nicholas^  then  being  king  of  acer*  **"«  pwihroent, 
tain  foreign  country  called  Polandy  which  said  foreign  note  for  *°*'™!i^'"* 
payment  of  money  so  engraved  and  made  upon  the  said  plates  as  ^\i  j^  bad^*^^ 
aforesaid  is  expressed  in  the  Polish  language,  and  is  on  the  one  Where  the  plate 
side  thereof  as  follows,  that  is  to  say  (here  the  note  was  set  out  in  of  a  foreign 
the  Polish  language),  and  on  the  reverse  side  is  as  follows  ( here  °J^  "  describ- 
the  reverse  side  was  set  out  in  Polish)^  and  which  promissory  note       '^  JJ®'"^ 
so  engraved  and  made  upon  the  plates  aforesaid,  being  translated  payment  of  a 
into  the  English  language,  is  on  the  one  side  thereof  as  follows,  certain  number 
&c. ;  and  the  indictment  proceeded  to  set  out  translations  of  both  of  florins,  the 
sides  of  the  note.     The  nineteenth  count  charged  that  the  prisoner  inJictment  will 
feloniously,  &c.  had  in  his  possession  two  other  plates,  upon  which  !^  >n»"ffici«"t  if 
said  last-mentioned  plates  was  then  and  there  engraved  in  the  Po-  ^i^^t  money  ^ 
lish  language  a  certain  other  promissory  note    for  payment  of  florins  are,  and 
money,  to  wit,  for  the  payment  of  five  florins,  purporting  to  be  a  what  their 
promissory  note  for  payment  of  money  of  a  certain  foreign  prince,  ▼*i"e.     But 
that  is  to  say,  of  the  said  Nicholas^  then  being,  &c.     The  other  ^"^^*JJ^^ 
counts  contained  variations  of  the  above.     In  those  counts  of  the  verdict  by 
indictment  which  set  out  the  notes,  the  Jac  similes  of  the  notes  7  g.  4.  c.  64. 
were  not  engrossed  on  the  parchment,  but  Jac  similes  of  the  forged  if  the  offence  be 
notes  on  blue  paper  were  sewed  with  thread  to  the  parchment  of  described  in  the 
the  indictment.    It  was  objected  to  the  first  count  that  the  trans-  ^J^»<>«*o 
lation  of  the  note  set  out  in  the  Polish  language  was  not  complete, 
as  certain  words  which  were  on  the  rim  and  margin  of  the  front 
plate  of  the  note  in  the  Polish  language  were  not  set  out  in  the 
translation.     And    it  was  objected  to  the    nineteenth,    that  it 
was  not  sufficient,  and  that  the  stat.  2&3  fr.4.  c.  123.  §3.  (a) 
did  not  apply  to  such  a  case.     The  prisoner  being  found  guilty  on 
his  trial  before  Littledale  J.,  a  case  was  reserved  for  the  opinion  of 
the  judges.   At  a  meeting  of  twelve  judges  (absent  VaughanJ.^ 
Alderson  B.  and  Patteson  J.),  on  January/  23.,  it  was  held  that  all 
the  counts  in  which  the  foe  similes  of  the  notes  were  not  engrossed 
on  the  parchment  were  bad.     In  regard  to  the  nineteenth  count, 
there  was  a  discrepancy  of  opinion  ;  and  it  was  held  by  seven 
judges  against  five  that  it  was  not  sufficient,  on  account  of  its  not 
shewing  what  money  florins  were,   and  what  was   their  value. 
However,  on  January  28.,  at  another  meeting  of  the  same  judges, 
except  Park  J.,  it  was  considered  that  this  defect  was  cured  by 
7  G.  4.  C.64.  §21.(6),  the  offence  being  described  in  the  words  of  the 
stat. ;  and  the  conviction  was  held  good. — //.  T.  1836.  MS.     Rex 
V.  Marcus  Warshauer,  alias  M>  Warsower^  alias  Mordecai  Moses. 
Central  Criminal  Court,  December  183.5. 

In  another  case  connected  with  the  same  transaction,  the  indict-  Indictment  for 
ment  contained  thirty-two  counts  under  1  IV.  4.  c.QG.  §  19., some  for  ?"*^?.*  . 
forging,  others  for  uttering,  foreign  promissory  notes.      The  fifth  ^^J2*for  w-** 
count  charged  the  prisoner  with  offering,  uttering,  disposing  of,  mentofforJgn 
and  putting  ofi^  a  certain  other  forged  promissory  note  for  payment  money,  ought 
of  money,  which  said  last-mentioned  forged  promissory  note  for  the  to  set  out  note. 


(a)  See  p.  S90.  {b)  See  p.  392. 
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Rex  ▼.  Thomas  payment  of  money  is  expressedin  the  Po2i!€A)anguage>and  on  one  side 
Harris.  thereof,  &c.  &c, ;  and  as  in  the  preceding  case  of  Rex  v.  Af .  Warshaurr^ 

*~!  ~  a  Jac  limile  of  the  note  on  blue  paper  was  sewed  on  the  indictment 
and^ueof  tbB  "f^s^ead  of  being  engrossed  on  the  parchment.  The  twentv-first 
money,  &c.  count  alleged  that  the  prisoner  offered,  &c.  a  certain  other  K>rged 
Semble.  But  promissory  note  for  payment  of  money,  that  is  to  say,  for  the  pay- 
the  defect  cured  nient  of  five  florins,  he  the  prisoner  at  the  time  he  so  offered,  Arc, 
^^J^^^jf  knowing,  &c.  The  other  counts  contained  yariations  not  neces- 
d^cri^ln  the  ^^Y  ^^  advert  to.  Objections  were  taken  to  this  latter  count,  that 
words  of  the  the  note  ought  to  have  been  stated  to  be  a  note  in  a  foreign  Urn. 
stetute.  guage,  and  afterwards  its  meaning  in  the  English  language,  and 

that  it  was  for  the  payment  of  foreign  money,  and  what  the  value 

of  it  was  in  English  money,  and   that  the  stat.  (^  &  S  9F.  4. 

c.  123.  §  3.)  does  not  extend  to  foreign  notes  like  the  presenL 

After  a  conviction  before  Littledale  J.  and  cas,  res,s  it  was  held  by 

the  same  judges  at  the  same  meeting,  as  in  the  last  case,  that 

the  count  m  question  was  made  good  by  7  G.  4.  c.  64.   %Sl^  and 

that  the  conviction  was  right. — H,  T.  1836.  Rex  r.  T^mas  Har- 

riSf  Central  Court,  December  1835,  MS, 

Indictment  for        ^^  *  third  prosecution  for  the  forgery  of  similar  Polish  notes, 

uttering  forged    the  prisoner  was  indicted  for  offering,  uttering,   &c.,   knowing, 

Polish  notes:      &c.  (as  in  the  two  preceding  cases),  and  like  objections  were 

held,  that  it  was  made  and  disposed  of  in  the  same  mode.     A  question  abo 

aamiasiDis  evi-    arose   on   the  evidence.      In   order   to    prove    the    scienter^    a 

oHhe  sdrater     '^'tness  named  Flaum^  who,  together  with  another  witness,  named 

to  shew  that        Sai/jjftnan,  had    been   sent  over    by  the   Austrian    goTemmeot 

prisoner  had  of-  for  the  detection  of  forgeries  of  Austrian  notes,  proved  that  in 

fered,ashort      August  1835  he  had  a  meeting  with  the  prisoner,  and    Thomas 

?*"•  ^^rf  ****    ^^'^^  ^^^  o°®  Turner,  at  which  prisoner  agreed  with  Flanm  to 

feiu»  to  make    ™^^^  ^^™  ^^^  thousand  Austrian  notes  of  fifty  florins  each  at  the 

someVorged        price    of   Ss,  for  each    notCt    nnd    for  which  Flaum  paid   the 

Austrian  notes,    prisoner  3(W.  in  advance,  and  Harris  said  the  notes  should  be 

So  on  counts       ready  in  six  weeks:  Flaum  was  also  to  have  securilj  for  the 

p'^iS?*"^         money,  for  which  purpose  a  bill  was  drawn  by  the  prisoner,  accepted 

hddto  tw2-     ^y  Turner,  and  indorsed  by  the  prisoner  and  Harris,     It  was  coo- 

missible  to         tended  that  this  was  not  admissible  evidence,  as  it  had  reference  tt) 

shew  that  pri-     notes  of  a  quite  difierent  description,  and  the  Austrian  notes  were 

soner  hadhadin  in  fact  never  made,  and  this  meeting  took  place  a  week  before  the 

**"  P^*"?®?*^"*     time  of  the  imputed  offence  for  which  the  prisoner  was  on  his 

pla^for^      *"*^*     There  were  counts  in  the  indictment  for  forging  as  well  as 

engraving  of      Uttering,  and  the  prosecutor  proved  that  in   September  1834  the 

other  Polish        prisoner  had  gone  to  an  engraver  with  the  front  plates  and  back 

notes  different     plates  of  a  Polish  cash  note,  calling  them  mining  tickets,  and  had 

^'h'^h  w*^  th     S°^  ^  ^^^  ^^c\i  plate  made,  and  had  employed  the  engraver  to 

subject  of  the      ^^^^   ^^   ^^  impressions,   and  had   paid    him  for   them,    and 

prosecution.        the  engraver  proved  that  the  plates  had  been  much  used  since  that 

time :  it  turned  out  in  the  result  that  these  plates  could  not  hare 
produced  the  notes  on  which  the  indictment  proceeded.  This  evf> 
dence  was  also  objected  to,  but  Littledale  J.  admitted  it,  as  well  as 
the  piece  of  evidence  mentioned  before,  and,  the  prisoner  having 
been  found  guilty,  reserved  the  points  ;  the  matter  was  taken  into 
consideration  at  the  same  times  and  before  the  same  judges  as  the 
two  preceding  cases,  and  the  evidence  in  both  particulars  was 
held  admiasible — H.  T.  1836.  Rexy.  Robert  Balls,  Central  Court, 
December  ISS5,  MS.  (See  as  to  the  evidence  of  the  jcwjviffror  guiltj 
knowledge,  p.  288.  et  seq.) 
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indictment* 

(See  p.  360.) 

''I  ^HE  prisoner  was  indicted  for  the  wilful  murder  of  Eliza  Waters  Bisfard  child, 

^    by  Buffocationy  and  one  of  the  objections  taken  was  that  the  ^rce  weeks  old, 
deceased  was  not  properly  described ;  as  to  which  it  appeared  that  heW  not tohare 
the  deceased,  a  child  about  three  weeks  old,  was  the  daughter  of  UJ2th»^  wr- 
the  prisoner,  who  was  a  single  woman.     A  witness  stated  that  she  name  by  repu- 
took   the  child  to  be  baptized,  and  that  it  was  bapti/.ed  by  the  tation,  there  be- 
name  of  Eliza  ;  the  register  was  not  at  the  trial,  nor  any  copy  of  >ng  no  proof 
it,  and  no  surname  was  mentioned  at  the  time  of  baptism.     It  was  th*t  it  wm  erer 
left  to  the  jury  by  Ld.  Denman  C.J.  whether  the  child  was  pro-  ^^'*^' 
perly  called  ^iza  Waters ;  whether  they  would  in  conversation 
have  called  her  by  that  name,  and  whether  in  hearing  that  name 
used  they  would  have  understood  Ellen  Waters*B  child  to  have 
been  spoken  of.    The  jury  having  found  the  prisoner  guilty,  and 
the  point  being  reserved,  it  was  held  at  a  meeting  of  sixteen 
judges,  Januarj^  16. 18S6,  that  the  child  did  not  acquire  the  name 
of  Waters  by  reputation,  and  that  the  conviction  was  wrong.-— 
//.  T.  1886.     Rex  v.  Ellen  Waters,  Shrewsbury  <Summer  assizes, 
1835.  MS. 

(See  Rex  ▼.  Mart/  Smilhf  and  other  cases,  p.  386.) 

The  prisoner  was  indicted  for  receiving  stolen  goods ;  he  pleaded  Plea  of  autre* 
autrefois  acquit  on  an  indictment,  at  the  preceding  Spring  assizes,  f<^«  acquit,  by 
against  two  for  breaking  open  a  warehouse  and  stealing  the  goods,  ^^^J^T*^'*! 
and  against  himself  and  four  others  jointly  for  receiving  them,  and  f"^  nceivinf  ^ 
a  conviction  of  the  two  principals  and  one  of  the  receivers,  and  stolen  goods,  on 
sentence  of  transportation  passed,  and  the  acquittal  of  himself  and  an  indictment 
the  three  other  prisoners  charged  as  receivers ;  to  this  the  prose-  found  at  a  <or- 
cutors  demurred,  and  the  demurrer  was  argued  before  Gaselee  J.,  "".  *^^.**     j 
who  presided  at  the  trial,  by  Evans  for  the  prosecution,  and  by  foi^"othenLon 
Palmer  for  the  prisoner.    The  learned  judge  adjourned  the  case  to  which  one  was 
the  next  assizes,  and  reserved  it  for  the  opinion  of  the  judges ;  but  convicted,  and 
they  declined  giving  any  opinion,  as  no  judgment  had  been  given,  the  prisoner 
and  as  the  case  might  come  before  them  on  a  writ  of  error.     At  "^e^  **"** 
the  next  assizes  the  following  (a)  judgment  was  pronounced  :  —  quitted,  good. 
This  is  an  indictment(6)  which  was  found  at  the  last  Easter  sessions, 
and  came  on  at  the  last  assizes  for  the  city  of  Normchy  which 
charged  the  prisoner  for  that  he  on,  &c.,  at,  &c.,  twelve  gross  of 
yarn  of  the  value  &c.,  of  the  goods  and  chattels  of  J,  H,^  then 
lately  before  feloniously  stolen,  £L'C.,  then  and  there  feloniously  did 
receive  and  have,  he  (the  prisoner)  then  and  there  well  knowing  the 
said  goods  and  chattels  to  have  been  feloniously  stolen,  &c.     The 
prisoner  pleaded  that  at  the  general  session  of  oi^er  and  terminer^ 
holden  at  the  Guildhall  of  the  city  oT  Norwich,  an  indictment  was 
found  against  T.  M.  and  /.  K.  for  breaking  and  entering  the  ware- 
house of  the  same  prosecutor,  and  stealing  thereout  fifly  gross  of 
yam ;  and  against  five  persons,  naming  them,  the  prisoner  being 
one,  for  receiving  the  same,  knowing  them  to  have  been  stolen ; 
that  the  said  prisoners  pleaded  not  guilty,  and  the  indictment 

(a)  The  judgment  was  prepared  by  Gaselee  J- ,  and  was  read  in  court  by  Ld. 
Abinger  C.  B. 

(6)  This  indictment,  and  also  the  indictment  and  proceedings  set  out  in  the 
plea,  were  stated  more  fully  in  the  judgment  than  is  here  given. 
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Rex  V.  liobert    came  on  to  be  tried  by  a  jury,  who  foand  the  two  prmcipak  uul 
Dann.  one  of  the  receivers,  naming  them,  guilty,  and  the  four  other  re- 

ceivcrsy  naming  them,  among  whom  was  the  prisoner,  notguiliy: 
whereupon  the  two  principals,  naming  them,  were  severaiiy  seii- 
tenced  to  be  transported  for  life,  and  the  convicted  receiver  for 
fourteen  years,  and  the  four  others,  naming  them,  the  pri&oDer 
being  one,  were  ordered  to  be  discharged.    The  plea  coDtaioed 
an  averment  of  the  identity  of  the  prisoner,  and  of  the  offence. 
To  this  plea  there  was  a  demurrer  which  was  argued  before  loe, 
and  I  postponed  the  decision  until  the  present  assizet  for  the 
purpose  of  taking  the  opinion  of  the  judges ;  but  thej  decUoed 
giving  any  opinion,  as  no  judgment  had  been  given  upon  it,  and 
the  case  might  at  some  future  period  come  before  some  of  them 
upon  a  writ  of  error.     I  have  since  given  the  case  tbo  best  con- 
sideration I  can,  and  upon  that  consideration  I  am  of  opinion  that 
the  plea  is  good.     The  plea  of  autrefois  acauii  is  grounded  upon 
an  ancient  maxim  of  the  common  law  of  England^  that  no  one 
ought  to  be  brought  into  jeopardy  of  his  life  twice  for  the  same 
offence.     A  great  deal  of  learning  is  to  be  found  upon  the  subject 
in  2  Hauok.  P.  C.  c.  34.  and  Starkie  on  Crim.  PUad.  p.  316,  vA 
many  other  books :  upon  the  result  of  all  the  authorities,  the 
question  is,  whether  the  prisoner  could  have  been  convicted  on 
the  former  indictnent ;  for  if  he  could  he  must  be  acquitted  on  the 
second ;  and  the  law  is  very  correctly  stated  to  the  jurjbj  Mr. 
Justice  Burrouphf  in  the  case  of  Rex  v.  Sheen^  2C.Sf  P.  6S4.|that 
"  whether  at  the  former  trial  the  proper  evidence  was  adduced 
before  the  jury  or  not,  is  immaterial ;  for  if,  by  any  possible  en* 
dence  that  could  have  been  produced,  he  could  have  been  con- 
victed on  that  indictment,  he  is  now  entitled  to  be  acquitted."  1} 
is  argued  for  the  prosecution,  that  an  acquittal  of  a  joint  felooj  is 
not  a  bar  to  an  mdictment  for  a  several  felony.    However  that 
might  be,  if  it  clearly  appeared  upon   the  record  that  sev^ 
felonies  had  been  committed,  in  some  of  which  the  prisoner  Daas 
had  been  jointly,  and  in  another  separately  concerned,  it  doesooc 
appear  the  present  indictment  is  confined  to  an  offence  conusitted 
by  the  prisoner  separately ;  nor  is  it  so.    Upon  it  he  is  liable  to  be 
convicted  of  an  offence  committed  separately  or  jointly  with  sdj 
other  person,  and  consequently  with  fVAiieheacL  (a)    The  pl^ 
alleges  that  the  charge  in  the  former  indictment  against  WkUekeed 
and  the  prisoner,  and  the  other  three,  is  the  same  offence  as  that 
charged  in  the  present  indictment;  and  this  is  admitted  hj the  de- 
murrer.    The  argument  that  the  prisoner  could  not  be  convicted 
upon  the  former  indictment  is  not  true.     The  result  of  that  ipdict« 
ment  shews  that  it  was  not  necessary  to  convict  all  the  partJCf 
charged  by  that  indictment.     The  prisoner  might  have  be«i  con- 
victed either  with  Whitehead  or  without  him.    Nay,  if  the  jiwgc 
had  called  upon  the  prosecutor  to  elect  against  whom  b^*.^ 
proceed  (whether  he  did  so  or  not  I  am  not  at  liberty  to  c*®^^' 
as  nothing  respecting  it  appears  upon  the  record),  and  he  w^ 
chosen  to  proceed  against  the  prisoner,  he  might  have  been  con- 
victed alone;  which  shews  he  has  been  in  jeopardy,  and  i^thepij^ 
of  autrefois  acquit  is  not  a  bar,  he  may  now  be  convicted  of  ^ 


(q)  WhUehead  being  the.penon  convicted  of  receiving  on  the  forntf  «**" 
?nt. 
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very  offence  committed  jointly  with  Whitehead,  of  which  White"  ^^  ^*  Robert 
head  has  been  convicted.     A  reph'cation  that  the  charges  were  ^*°"* 
not  the  samei  might  possibly  upon  evidence  have  placed  the  case 
in  a  very  different  point  of  view.     As  the  record  now  stands^  I  am 
bound  to  adjudge  the  plea  to  be  ^ood,  and  that  the  prisoner  must 
be  discharged.  I  have  the  less  hesitation  in  coming  to  this  decision, 
inasmuch  as  if  the  plea  were  overruled,  and  the  prisoner  on  plead- 
ing over  to  the  felony  were  found  guilty,  I  am  of  opinion,  as  at  Itccord  of 
present  advised,  that  no  judgment  could  be  given  upon  this  in-  in<l>ctmeiit 
dictment,  which  is  stated  to  have  been  found  upon  the  oath  or  ?***4  *®  ^ 
affirmation  of  A.  B,  &c.,  then  and  there  sworn  or  charged  as  the  oath'^af- 
jurors,  &c.,  without  saying  who  were  sworn  and  who  affirmed,  and  firmation  of  " 
without  shewing  that  the  latter  were  entitled  to  serve  upon  their  A.  B.,  &c. 
affirmation  only.     There  are  similar  proceedings  against  the  three  ^^^  sworn  or 
other  acquitted   defendants  (naming  them),   who  must  be  also  5***'8«J  ■« 
discharged. — Rex  v.  Robert  Dann,  Spring  Norwich  assizes,  1835.  illJSSmoreT' 
^S.  Semb.,  bad. ' 

(See  p.  396.  et  seq.) 


(See  p.  412.) 

TT  was  held  in  the  following  case^  that  under  the  peculiar  cir- 
cumstances  of  it,  though  there  was  an  injurious  and  wrongful 

taking,  yet  that  there  was  no  larceny  of  the  property  as  laid :  — 

The  two  prisoners  were  indicted  and  tried  before  Patteson  3, ^  Aprils.  1 8S5. 

for  stealing  100  lbs.  weight  of  copper  ore,  the  property  of  Davey  Jj?"?"^*  . 

and  others,  who  were  the  adventurers  in  a  mine:  the  prisoners  «,:!!L  *!!1*1:1!L * 

•  1  ..  •!  •■'i>.»      nine  steaimff 

and  two  others  were  tributers  m   the  same  mme,  by  which  is  ore  from  each 
meant  persons  who  take  of  the  adventurers  a  certain  number  of  other,  but  such 
yards  from  which  they  dig  out  the  ore,  place  it  in  a  heap,  and  ore  being  the 
then  convey  it  to  a  shaf^,  by  which  it  is  raised,  and  taken  posses-  beneficial  pro- 
sion  of  by  the  adventurers,  and  the  tributers  are  paid  so  much  in  Jwkerofih 
the  pound  for  the  ore  they  have  dug,  on  the  current  price  of  the  Qiine. 
ore.     The  tributers  usually  make  their  agreement  in  parties  of 
four,  and  the  prisoners  had  taken  ore  from  the  heap  of  another 
party  of  four  tributers,  and  had  added  it  to  their  own  heap  of  ore, 
the  tributers  whose  ore  was  taken  being  the  prosecutors.     After 
conviction  two  objections  were  taken  ;  Ist,  that  the  property  was 
not  properly  laid ;  and  2d.  that  there  was  no  larceny  from  the  ad- 
venturers, as  each  of  the  heaps  of  ore  was  intended  to  pass,  and 
did  pass  into  their  hands.     On  ca.  res,  the  judges  (nine),  diss.  Pal- 
teson  J.,  held  the  conviction  wrong  on  the  second  objection,  and  the 
prisoners  were  pardoned. — E.  T.  1835.    Rex  v.  JVUliam  Webb  and 
John  Moyle,  Cornwall  Spr.  ass.  1 835.  MS, 

(See  Harem;,  §  i.  p.  412.) 

At  the  trial  of  the  prisoner  before  Patteson  J.,  for  stealing  a  April  25.  1835. 
check,  it  appeared  that  he  had  been  occasionally  employed  by  Check  in  the 
prosecutors  (Brooks  and  Co.),  two  or  three  times  a  week  to  keep  ^*°    t^f^ 
their  books.     When  so  employed,  one  of  the  prosecutors  deli-  drawer  and* 
vered  to  him  a  check,  drawn  by  the  firm  on  their  bankers,  pay-  stolen  by  him, 
able  to  Messrs,  Caldecott  or  bearer,  with  directions  that  he  should  larceny. 
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Rex  T^  F.  deliver  it  to  Messrs.  C,  which  he  did  not  do,  but  approptiited  it 

Metcdf.  iQ  Y\i9  own  use.    After  conviction  a  question  was  reserved,  whether 

the  check  in  the  hands  of  the  drawers,  by  their  servant,  wu  of 
any  value,  and  could  be  the  subject  of  larceny,  the  doubt  tricing 
from  the  report  of  Rex  v.  fVaUh,  C.  C  A.  215.:  held  that  the  coo- 
viction  was  right,  referring  to  the  words  of  7  &  8  G.  4.  c.  28.  §  5.  [a) 
LitiledaleJ,  dubitante.  —  E.  T.  1835.  Rex  v.  Mdadf,  ceotral 
criminal  court,  February  1835.  MS. 
(See  Rex  v.  WaUh^  p.  435.) 

The  two  following  cases  relate  to  embezzlement.    (See  p.  426. 

et  seq*) 

Clerk  to  a  sav-        Prisoner  being  clerk  to  a  savings*  bank,  was  indicted  forembez' 

ingsj^nk,em-    zlement,  and  was  charged  in  the  first  count,  that  being  dtik\a 

bezsiemeot  by.    ^^  trustees  (naming  them),  he  received  money  for  and  on  their 

account,  and  that  he  fraudulently,  &c.  embezzled  the  same;  the 
second  count  stated  him  to  be  employed  in  the  capacity  qfadak^o 
the  trustees  as  before ;    and  the  third   and  fourth  coonts  cos- 
tained  the  like  charges,  but  named  one  trustee  **  and  othen."  It 
appeared  that  the  business  of  the  bank  was  conducted  by  ni- 
nagers,  a  treasurer,  and  a  clerk ;  that  the  trustees  were  ex  ojfaa 
managers,  but  that  there  were  a  great  many  other  maoagen 
elected  by  ballot,  and  that  the  clerk  was  elected  by  ballot,  anoo- 
ally,  by  such  managers  as  happened  to  be  present.    Thecoune 
of  business  was,  that  when  a  depositor  brought  money,  a  mioifer 
in  rotation,  and  the  clerk  ought  to  be  present,  and  the  lom  de- 
posited is  entered  in  the  depositor's  book,  the  clerk's  book,  aod 
the  manager's  book ;  but  if  the  manager  is  unavoidably  absent, 
the   clerk  may  act  for  him  upon  the  manager's  respooftibilitj* 
Upon  the  occasion  in  question,  the  manager  happened  to  be  ab- 
sent, and  the  clerk  who  received  the  money  made  a  r^ttiai  eotrj 
of  it  in  the  depositor's  book,  but  omitted  to  make  any  entrj  of  tt 
either  in  his  own  book  or  in  that  of  the  manager,  and  appropn- 
ated  it  to  his  own  use.    It  was  objected,  first,  that  the  prisooff 
was  not  clerk  to  the  trustees,  but  to  the  managers;  second,  tibit 
if,  under  the  third  and  fourth  counts,  the  word  "  others"  mtgu 
include  the  managers,  still  that  the  money  could  not  be  ^^'^^ 
to  their  use,  as  by  9  G.  4.  c.  92.  it  was  declared  to  be  vest^ 
in  the  trustees  only ;  and  third,  that  as  clerk,  he  had  no  authonty 
to  receive  the  money,  as  the  rules  required  that  he  and  a  b^*'^ 
should  receive  it  together.     On  ca*  res.  these  points  were  argsM, 
and  the    judges  present  (eleven)  (except   Lord  Abinger  C.d>i 
held  that  the  first  count  was  proved ;  Lord  jibinger  indioed  to 
think  that  the  second  count  was  proved.— £.  T.  ISSS   Bn^' 
John  Jenson^  Northampton  Spring  assizes^  cor.  TindtdCJf^^ 
MS. 
Clerkof  a  Lon«       Prisoner  was  a  cashier  in  a  London  banking  house,  and  the  lint 
don  banker         count  of  the  indictment  charged,  that  he  being  a  clerk  to  itfMJJ 
™*h  th  *''*^      ^^^  ^^  others,  received  money  on  the  28th  of  Augiut^  ris-  50* 
perty  ofSe'      ®"  account  of  his  masters,  and  feloniously  embezaled  aod  ««* 
firm.    Ques.      the  sauie ;  the  second  charged  the  like,  only  for  stealing  ssd*''^ 
tion  of  proof  of   bezzling  10/.  on  the  29th  of  August ;  the  third,  for  stealing  m^ 
embezzlement     notes.  Sovereigns,  half  sovereigns,  crowns,  Ac,  on  the  W  * 
orof  .tealing.      AuguH i  the  fourth,  the  like,  but  omitting  to  sUte  thathcirts* 

(a)  See  p.  459. 


clerk  to  Masterman  and  others.  Prisoner's  employment  was  to  ^'  ^-  J<>^ 
receive  notes  and  cash  deposited  in  the  bank,  handing  over  the  ^'^^®* 
notes  to  another  clerk,  and  making  an  entry  of  the  cash  in  the 
**  money  book,"  and  to  see  at  the  end  of  each  day  that  the  ac- 
count in  the  *'  money  book "  was  correct ;  and  the  cash  itself  was 
to  be  placed  either  in  a  drawer  of  the  counter  or  in  a  box  in  the 
banking  house,  of  both  of  which  prisoner  kept  the  key*  It  ap** 
peared  also  that  there  was  always  one,  and  sometimes  two  or  three 
other  cashiers  standing  close  to  him  during  the  hours  of  business* 
On  the  erening  of  the  28th  of  August*  the  cash  in  the  money  book 
was  1762/.  and  a  fraction ;  and  on  the  29th,  at  the  close  of  bu- 
siness, the  balance,  af^er  crediting  himself  with  the  money  he 
had  paid,  and  debiting  himself  with  the  money  received,  ap« 
peared  to  be  l$09l»  and  a  fraction.  On  that  evening  one  of  the 
partners,  suspectine  the  prisoner,  required  him  to  produce  his 
money  book,  on  which  the  prisoner  acknowledged  that  he  was 
short  to  the  amount  of  about  900/. ;  it  was  found,  however,  upon 
examination,  that  the  actual  de6ciency  was  964i.  and  a  fraction. 
This  partner  proved  the  whole  of  the  above  case,  but  had  no 
manner  of  knowledge  when  the  money,  or  any  part  of  it,  had  been 
purloined,  or  from  whom  received,  or  what  kind  of  money  had 
been  taken,  or  whether  from  the  drawer,  or  upon  its  being  re- 
ceived from  customers.  It  was  objected  that  there  was  no  case 
to  go  to  the  jury ;  first,  because  the  evidence  given  applied  equally 
to  embezzlement  and  larceny,  and  not  particularly  to  either; 
second,  that  there  ought  to  have  been  some  proof  of  the  money 
having  been  abstracted,  when,  from  whom,  and  of  what  sort.  — 
Williams  J.,  who  tried  the  case,  refused  to  stop  the  proceedings, 
and  told  the  jury  that  if  the  money  was  taken  from  the  possession 
of  the  master,  it  was  larceny  ;  and  that  if  the  prisoner  abstracted 
it  from  the  money  paid  to  him  before  it  reached  his  master's  po(. 
session,  it  would  be  embezzlement.  Tlie  jury  found  the  prisoner 
guilty  of  embezzling  to  the  amount  charged,  and  not  guilty  of 
stealing.  The  question  reserved  was,  whether  the  prisoner  was 
entitled  to  an  acquittal  at  the  close  of  the  case  for  the  prosecu- 
tion. After  argument  in  the  exchequer  chamber,  November  21. 
1835,  by  Mahon  for  the  prisoner,  and  by  Lee  for  the  prosecution, 
it  was  held  by  seven  to  six  of  the  judges  who  met  on  that  day  (a), 
and  on  January  16. 1836,  that  the  conviction  was  wrong. — //.  T. 
1336.     Rex  v.  John  Grove,  central  court,  September  1835.  MS. 


Hettetg,  3Ct)teatentng» 

[See  p.  503.  et  seq,] 

'l^HE   two  prisoners  were  indicted  for  sending  an  unsigned  April  25. 1835. 

threatening  letter  to  prosecutor,  by  the  name  of  **  Starve-gut  ThrcBtening 
Belcher;'*  and  the  letter  set  out  was  as  follows:  —  "  Starve  gut  JfoJ^^""*^*^ 

(a)  On  Nirt).  2t.  the  judges  were  equsHy  diTided,  five  snd  fire ;  on  Jaiu  16*y 
cne  judge  in  addition  thought  the  conYietion  right,  and  two  thought  it  wrong. 

3t    S 


1014 

Rci:  ▼.  Tjrler 
and  another. 


Its  meaning 
may  be  left  to 
the  jury.  Semb. 


Indictmfnt  for 
■ending  threat- 
ening letter. 
Letter  proved 
to  be  in  pri- 
■oner's  hand- 
writing, and 
that  he  had  had 
a  quarrel  with 
prosecutor. 
The  letter  was 
brought  by  the 
postman,  and 
addressed  to 
prosecutor ; 
Held,  tliat  the 
■ending  was  suf- 
ficiently profed. 


^Letters!,  Ci^reatening. 

Belcher,  if  you  dont  go  on  beter  grate  will  be  tbe 
what  do  you  think  you  must  alter  au  (or)  be  set  fire  ihk'  came 
from  London,  i  say  your  nose  is  as  long  rod  qggg  sharp  is  a  &Bt. 
1835  you  ought  to  pay  your  men."    The  first  count  charged  it  u 
a  threat  to  kill  and  murder  prosecutor ;  the  second,  to  born  hb 
houses,  &c.    On  the  trial,  before  Lord  Denman  C.  J^  it  was  kft 
to  the  jury  to  say,  whether  this  was  a  letter  threatening  to  put 
prosecutor  to  death,  or  to  bum  and  destroy  his  houses,  &c.   Tbe 
jury  found  the  prisoner  guilty,  stating  that  the  letter  threatened 
to  fire  prosecutor's  houses,  &c.,  but  not  to   put  him  to  death. 
Doubts  having  arisen  whetlier  this  question  ought  to  have  beea 
left  to  the  jury,  and  also  whether  the  letter  could  be,  in  point  of 
law,  a  threatening  letter  to  the  effect  found,  a  case  was  rcMrred, 
and  the  judges  held,  unanimously,  that  the  conviction  was  right*— 
E.  T.  1835.  Rex  v.  W.  Tyler  and  another^  Chelnufinrd  Spr.ums. 
1835. 

The  prisoner  was  tried  for  sending  a  threatening  letter  to 
Charles  Smith ;  and  the  indictment  charged  that  the  prisooer, 
knowing  C.  S>  to  be  the  owner  of  a  certain  house  situate  at,  kc^ 
knowingly,  wilfully,  and  feloniously  did  send  to  the  said  CS.a 
certain  letter  and  writing,  without  any  name  or  signature  sob* 
scribed  thereto,  directed  as  follows ;  that  is  to  say, — 

charl ' 

Smith 
Celveston 

Northampton 
shear  near  higham 
Ferris,^ 
threatening  to  burn  and  destroy  the  said  house  of  the  said  C. 
Smitht  situate  as  aforesaid ;  which  said  letter  and  wiitiag  is  m 
follows ;  that  is  to  say, — 

Sir 

Mee  &  my  father 

And  my  ^rafcather  have 

known  this  to  bee  a  road 

For  one  183  years  and 

Now  ^ou  have  built  it  up 

And  1  will  burn  it  down 

Before  Oct'  29  1834 

a  living 

my  father  is  withne      B 
know, — 
against  the  statute  and  against  the  peace,  &c.  Second  count  called 
it  <<  a  letter;''  third  count,  ''a  writing;'*  fourth,  fifkh,  and  sixth 
counts,  like  first,  second,  and  third  counts,  except  that  aAer  the 
words  '<  built  it  up  "  was  inserted  (meaning  that  the  said  C.  5.  kad 
built  the  said  last-mentioned  house  on  the  said  road),  and  after  tbe 
words  *'  i  will  burn  it "  (meaning  the  said  last^mentioncd  booie). 
It  appeared  that  the  prosecutor  was  the  owner  of  six  adjoimiY 
houses,  in  one  of  which  he  resided,  and  the  prisoner  resided  a 
another  of  them :  one  of  the  houses  had  been  built  about  a  year 
and  a  half  ago,  and  there  had  been  a  road  through  a  gateway, 
which  the  prisoner  had  always  used,  and  he  complained  of  tbe 
new  house  being  built  over  it ;  an  agreement  was  entered  into  in 
cansequ<mce,  that  the  prisoner  was  to  have  another  bit  of  ground, 


%etttt0,  Cbreatentng.  i  oi  s 

but  they  quarrelled,  and  this  was  not  done.  The  prosecutor  re-  Rex  ▼.  KewTtT. 
ceived  the  letter  from  his  wife,  and  the  wife  received  it  from  the 
lad  that  brings  the  letters  from  Higham,  The  Kettering  post- 
mark was  upon  the  letter.  The  prisoneri  in  his  examination  before 
the  magistrate,  said  that  he  had  written  it  in  disguise  for  the  pro- 
secutor, and  <<  he  knows  it.  I  didn't  put  it  into  any  post ;  I  gave  it 
to  Smithy  and  he  did  what  he  liked  with  it.  After  I  had  written, 
he  said,  <  d — n  you,  now  I  have  got  you."'  He  said  further,  that 
Smith  was  not  present  when  he  wrote  it,  but  he  had  before  told 
him  what  to  write,  and  that  he  did  not  know  why  Smith  got  him 
to  write  the  letter.  The  prosecutor  was  recalled,  and  denied  that 
any  thing  of  the  kind  occurred  between  the  prisoner  and  him, 
and  that  he  knew  nothing  of  the  letter  till  he  received  it  from  his 
wife.  Both  the  prosecutor  and  his  wife  proved  that  the  letter  was 
in  the  prisoner's  hand-writing.  The  jury  found  the  prisoner 
guilty,  and  Gasdee  J.,  who  presided,  havmg  reserved  a  case  in  an 
indictment  for  arson  against  the  same  prisoner  (see  tit.  98utn{itis, 
stiprdf)  respited  the  judgment  in  this  case  also,  on  the  ground  that 
there  might  be  a  question,  whether  the  sending  the  letter  was  suf- 
ficiently proved.  At  a  meeting  of  ten  judges,  January  16.  18S6, 
it  was  held  that  the  conviction  was  right. —  H.  T.  i8S6.  MS. 
Rex  V.  //.  Netoill,  Northampton  Summer  assizes,  1835. 

(See  Paddle's  case,  C.  C.  R.  ^S-t. ;  fVagstqf's  case,  ibid.  398. ; 
Uot/d*s  case,  2  East,  P.  C.  1122. ;  Jepson's  case*  ibid,  1 123. ;  Rex  v. 
Burdett,  ^  B.  Sf  A.  95. ;  Plummer*s  case,  C.  C.  R.  264. ;  Warren 
V.  fVarren,  IC.M.SfR.  250. ;  Girdvoood's  case,  2 East,  P.C.ll 20. ) 


jS^dlietou0  3ninxitsi  to  tt)e  i^er^on. 

(See  p.  534.) 

T>RISONER  was  indicted  on  90.4.  c.  31.  §  11.,  and  the  first  count  Not.  14.  1835. 

charged  him  with  maliciously,  &c.,  attempting  to  discharge  cer-  A  box  tilled 
tain  loaded  arms,  to  wit,  a  tin  box  loaded  with  gunpowder  and  peas,  ^**^  gunpow- 
at  prosecutor,  with  intent  to  murder,  &c.  &c.    the  second,  the  like,  *^^' *,"**  ^  5®"* 
omitting  the  description  of  the  arms.     The  third,  with  sending  a  J-ouia  probably 
tin  box  loaded  with  combustibles,  &c.,  with  intent  that  it  should  explode  on  be- 
be  received  and  opened  by  the  prosecutor,  thereby  attempting,  &c.  ing  opened, 
At  the  trial  before  Williams  J.,  it  appeared  that  the  prisoner  sent  by  »nd  sent  to  a 
an   ordinary  conveyance  a  package  neatly  folded  up  in  paper,  pe"on  with  the 
which  prosecutor  received  the  same  day  at  his  residence  in  Bir-  rtrolSnahim *" 
mingham  ;  the  package  contained  a  tin  box,  which  was  of  the  shape  ],eid  n^  to  be 
and  size  of  a  cigar  box,  with  a  lid  to  put  on  and  pull  off,  and  in  it  « loaded  arms' 
were  placed  about  three  pounds  of  gunpowder  and  peas  in  it,  and  within  9  G.  4. 
the  object  was,  that  the  prosecutor  should  set  fire  to  the  powder  by  *i^^*  §  ^^* 
the  act  of  opening  the  box.  This  was  to  be  effected  by  the  means  of  |her"the  ^^^' 
"fulminatingmatches;" these weremadeofslipsof very strongpaper,  g©  sending'the 
strengthened  with  tape,  containing  in  its  folds  detonating  powder,  box  could  be 
on  each  side  of  which  is  placed  pounded  flint  glass,  or  other  hard  charged  with  at- 
substance,  and  the  match  is  so  contrived  that,  by  pulling  at  each  t«rapt>"g  to  di«- 
end,  the  flint,  &c.  is  drawn  into  contact  with  the  detonating  pow^  explosion  murt 
der,  and  occasions  instant  explosion.    Two  of  these  matches  were  y^^^  ^^n  ™  „* . 
introduced  into  the  box,  one  end  of  which  was  fastened  to  the  ed  by  the  act  of 
bottom  and  the  other  to  the  hd,  by  means  of' two  tul^ei  whrch  the  person  who 
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Rn,  f .  John 
Mountford. 

attempted  to 
open  it. 


Not.  91.  1835. 
Where  ft  wound 
was  caused  in 
the  face  of  the 
prosecutor  by 
oil  of  vitriol 
which  was 
thrown  upon 
him  by  the  pri- 
soner :   Held, 
tliat  it  did  not 
fall  within 
9G.  4.  cSl. 
§  1 2.,  the 
wound  not  be- 
ing immediate ; 
and  further, 
6  G.  4.  c.  26. 
§  2.  having  ei- 
pressly  provid- 
ed for  tliis  spe- 
cies of  offence 
in  Scotland. 


fitted  OTer  each  other ;  andy  being  among  the  powder, it  vHioUaded 
that  the  explosion  should  take  place  by  pulling  off  the  M.  It 
happened,  however,  that  the  Hd  fitted  too  tight,  which  prereoted 
the  prosecutor  from  pulling  ii  offstraighiy  as  he  inteaded,  and  tried 
to  do,  and  caused  him  to  open  it  by  a  zig-zag  motion,  wfaidi,  in- 
stead  of  stretching  the  matches,  broJiK  them  ^.  It  appeared,  on 
the  evidence  of  an  experienced  maker  of  fire*works  who  gate  tk 
particulars  above  stated,  tliat,  considering  the  quantitj  of  powder, 
Its  confinement,  and  the  necessary  position  of  the  person  opcaing 
the  box,  the  certainty  of  death  was  complete  to  the  erentof  e&- 
plosion,  and  it  was  stated  to  iiave  been  a  thousand  to  one  agaiost 
the  escape  of  the  prosecutor.  The  jury  found  the  prisoner  godty, 
and  found  also,  first,  that  he  had  sent  the  box  in  the  aane  state  m 
which  it  was  when  the  prosecutor  opened  it.  Secondly,  that  tbe 
gunpowder  had  been  placed  in  contact  with  the  matches  in  oider 
that  it  might  explode.  Thirdly,  that  the  machine  was  calcaUied 
by  being  opened  by  the  prosecutor  to  kill  him.  A  case  was  re- 
served for  the  opinion  of  the  judges,  and  the  points  ver^  fai^ 
whether  the  thing  in  question  came  within  the  descnption  d 
"  loaded  arms."  Secondly,  whether  as  the  explosion  was  inteaded 
to  have  been,  and  must  have  been,  effected  by  the  agencj  of  m- 
other,  the  indictment  properly  described  the  attempt  to  disdiai;gt 
to  have  been  by  the  act  of  the  prisoner  himself.  After  argnmcst 
it  was  held  by  the  judges,  of  whom  ten  were  present,  that  tbe  ha 
in  question  so  prepared  could  not  be  considered  as  "  loaded  anus 
within  the  meaning  of  the  statute. — M.  T.  1835.  Resf^J^ 
Mountford,  Stafford  Summer  assizes,  1835. 

(See  Rex  v.  Coales,  p.  537.)  ., 

The  prisoner  was  tried  before    Tindal  C.  J-,  bewg  'ai&ad 
under    9  G.  4.   c.  31.    J  12.,   for  maliciously  wounding  Sow 
fVade.    In  one  count  the  act  was  stated  to  be  done  with  ioteot  lo 
do  him  grievous  bodily  harm  ;  and  in  another  count,  with  mtcat 
to  disfigure  him.    Upon  the  trial  it  was  proved  that  the  P"||^ 
had  maliciously    thrown    a    quantity  of  concentrated  luJpbiff* 
acid,  commonly  called  oil  of  vitriol,  into  the  face  of  the  pri>- 
secutor,  with  intent  to  disfigure  him ;  and  the  jury  foond,  umb 
the  evidence  of  the  surgeons,  that  the  effect  of  such  Kt  of  w 
prisoner  was  a  wound  upon  the  face  of  the  prosecator.   Aftf 
conviction,  a  case  was  reserved  upon  the  question,  wbettera* 
was  a  wounding  within  the  contemplation  of  tbe  atatat&  (^* 
meeting  of  ten  judges  it  was  held  that  the  conviction  was*w^ 
on  the  ground  that  the  wound  inflicted  was  not  immediate:  ssi 
further,  by  6  G.4.  c.  126.  §2.,  the  punishment  of  this  ptfticu* 
offence  was  provided  for  in  Scotlandf  the  first  section  b^/'^ 
I i lion  of  Ld.  EUenborougKs  act,  thereby  apparently  shewiof  »* 
this  was  not  within  that  act.— M.  T,  1835.     Rex  v.  An  M»f^ 
Liverpool  Summer  assizes,  1835.     MS. 
(See  p.  542.) 


J0@alfctou0  3lniurie0  to  i^ropenF. 


(See  p.  549.) 


(See  p.  5*9.; 

"^^HERE  the  prisoner  cut  and  plucked  flowers  from 
plantsgrowing  in  a  garden,  his  object  behig  tostealt 


I  uuwcn  «w—  f^ 

beh.gtoite«m««»"* 
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he  may  be  charged  with  committing  damage  and  injury  upon  roots 
and  plants  growing  in  a  garden.     Semble* 

(See  7  &  8  G. 4'.  c.  30.  §  21.  p.  552.) 

Prisoner  was  tried  before  LiUledale  J«,  for  maliciously  cutting  Indictment  for 
and  wounding  John  Cannon.    First  count  charged  it  to  be  with  <^u^^°g  and 
intent  to  kill  and  murder.    Second  count,  to  maim,  disfigure,  and  ™"ent°Uwf  1  ' 
disable.     Third  count,  to  do   him  some  grievous  bodily  harm,  apprebenuon 
Fourth  count,  for  assaulting,  &c.,  and  wilfully,  &c.,  cutting  and  and  detainer  by 
wounding  «/•  C.  with  intent  to  resist  and  prevent  the  lawful  appre*  a  policeman  for 
hension  and  detainer  of  prisoner  for  a  certain  offence  by  him  com-  ^mmitUng 
mitted,  for  which  prisoner  was  then  and  there  liable  by  law  to  be  j™^*  T^^ 
apprehended  and  detained,  that  is  to  say,  for  then  and  there  wilfully  and  roots^  % 
and  maliciously  committing  damage  and  injury  upon  certain  plants  garden.    Itap. 
and  roots  then  and  there  growing  in  a  certain  garden  of  and  be-  peared  that  he 
longing  to  H.  /.,  &c.    Fiflh  count,  that  on,  &.c,  at,  &c.,  about  the  ^"cutUngand 
hour  of  twelve  in  the  night  of  the  same  day,  the  said  J.  C-  being  Aq^J^^w  w'th  ' 
then  and  there  a  constable  of  the  police,  &c.,  and  being  then  and  lent  to  steal 
there  on  duty,  &c.,  did  then  and  there  apprehend  and  take  pri-  them.    Convic- 
Boner,  whom  he  had  just  cause  to  suspect,  and  did  suspect  of  cer-  tion  right, 
tain  evil  designs,  the  said  prisoner  being  then  and  there  in  a  certain 
inclosed  garden  of  and  belonging  to  H.  L  adjoining  to  the  dwell- 
ing house  of  the  said  H.  L  there  situate,  and  not  giving  any  good 
or  satisfactory  account  of  himself;  and  the  jurors  aforesaid  further 
present,  &c«,  that  prisoner  assaulted  «/.  C,  and  then  and  there  wil- 
fully, &c.,  cut  and  wounded  «/.  C.  in  and  upon  the  head,  &c.,  with 
intent  in  so  doing  then  and  there  to  resist  and  prevent  the  lawful  ap- 
prehension and  detainer  of  prisoner  for  said  last  mentioned  offence,for 
which  prisoner  was  then  and  there  liable  by  law  to  be  apprehended 
and  detained  against  the  statute,  &c.     Cannon  was  a  police  con- 
stable, and  on  the  28th  June^  a  little  before  twelve  o'clock  at  night, 
he  was  on  duty  near  an  inclosed  garden  at  Battersea  of  H.  Inert 
a  market  gardener.    While  he  was  there  he  found  the  prisoner  in 
the  garden,  stooping  down  close  to  the  ground.     The  prisoner 
jumped  up  and  ran  away.     Cannon  ran  after  him,  and  caught  him 
gettmg  over  a  hedge,  and  he  was  then  in  the  garden ;  he  caught 
him  by  the  collar  of  the  jacket,  on  which  the  prisoner  drew  a  knife 
and  cut  Cannon  on  the  forehead  between  his  eyes.     A  scuffle  en- 
sued, in  the  course  of  which  Cannon  received  several  other  cuts 
from  the  prisoner ;  then  Cannon  and  the  prisoner  had  a  struggle, 
and  the  prisoner  got  from  Cannon.   Iner  afterwards  came  up,  and 
tbey  searched  for  the  prisoner  round  the  garden,  but  did  not  find 
him  that  night ;  he  was  apprehended  the  next  day.  It  appeared  that 
the  prisoner  was  cutting  or  plucking  some  picotees  and  carnations 
in  Mr.  Inert  garden ;  some  were  cut  and  some  were  broken.     It 
was  objected,  on  the  part  of  the  prisoner,  that  there  was  no  evi- 
dence to  go  to  the  jury ;  and  as  to  the  last  two  counts,  several  par* 
ticular  obiections  were  urged.     The  jury  acquitted  the  prisoner 
upon  the  hrst  three  counts,  and  found  him  guilty  on  the  last  two 
counts.     The  jury  further  found,  in  answer  to  questions  from  the 
learned  judge,  that  the  prisoner  wilfully  and  maliciously  plucked 
or  cut  flowers  from  plants  or  roots  in  Mr.  InerB  garden  \  that  his 
object  in  so  doing  was  to  steal  the  flowers,  and  not  to  damage  or 
spoil  the  plants  or  roots ;  that  the  prisoner  was  not  an  idle  and  disor- 
derly person ;  that  the  prisoner  knew  that  Cannon  belonged  to  the 
police  force;  that  Cannon  had  just  cause  to  suspect  and  did  $b^* 
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Rex  V.  Moses  pect  prisoner  of  an  evil  design :  but  that  Cannon  did  aot  reqoire 
Fnser.  prisoner  to  give  a  satisfactory  account  of  himself.    On  the  foanh 

count  the  questions  arose  on  7  &  8  G.  4.  c.29.  t42»  4S.  sniSS^ 

and  on7&8G.4.  c.SO.  $  21,  22.  24'.  end  28. ;  and  as  to  the  fifth 

count  it  depended  on  10  G.  4.  c.44>.  §7*  (the  PoKce  Act).   A 

«  case  being  reserved  for  the  opinion  of  the  judges,  it  was  held  it  a 

meeting  24>th  January  1835,  at  which  all  the  judges  vere 
present,  except  Gaselee  J.,  Alderson  B.,  and  PaUeion  J^  that  the 
conviction  was  right  on  the  fourth  count.  —  H.  7. 1835.,  M8» 
Rex  V.  Moses  Fraser,  Guildford  Sumtner  assizes,  18S4. 

Saints. 

n^HE  following  enactments  in  regard  to  damagine  mines  and  works 
connected  with  them  appear  to  have  been  inadvertently  omitted 

in  the  body  of  the  work. 
7  &  8  G.  4.  By  7  &  8  G. 4.  c.30.  §6.,  "If  any  person  shall  unlawfully  and 

c.  30.  *  maliciously  cause  any  water  to  be  conveyed  into  any  mine,  or  ioto 
Damage  by  let-  any  subterraneous  passage  communicating  therewith,  with  ioteot 
ting  ia  water,  thereby  to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  tbe 
obstructing         working  thereof,  or  shall,  with  the  like  intent,  unlawfully  and  mal 


f^fony.  *^ '  ciously  pull  down,  fill  up,  or  obstruct  any  air-way,  water-Mj, 

drain,  pit,  level,  or  shafl  of  or  belonging  to  any  mine,  every  sadt 
offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the   court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisooed 
for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  whipped  (if  the  court  shall  so  think  fit), 
Provision  as  to    in  addition  to  such  imprisonment :   Provided  always,  that  this  pro- 
owner  of,  or       vision  shall  not  extend  to  any  damage  committed  under  ground,  by 
workman  in,  an  ^ny  owner  of  any  adjoining  mine  in  working  the  same,  or  by  any 
adjoining  mine,   person  duly  employed  in  such  working," 
Darning  en-         j  >j^  tt  jf  ^ny  person  shall  unlawfully  and  maliciously  poll  ^<^^ 
gine,  &c.  o         ^j,  jegjroy  or  damage  with  intent  to  destroy,  or  render  useless, 
iTiine,  felony.  ^ '       .  o  .  •   i  •      -^  j     •  •        ^,  -r«plirtf 

any  steam  engine  or  other  engine  for  smkmg,  draining,  or  workup 
any  mine,  or  any  staith,  building,  or  erection  used  in  conductii^ 
the  business  of  any  mine,  or  any  bridge,  waggon-way,  or  truoc 
for  conveying  materials  from  any  mine,  whether  such  engine, 
staith,  building,  erection,  bridge,  waggon-way,  or  trunk  be 
completed,  or  in  an  unfinished  state,  every  sudh  oSeoder  ml 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  li«W«^<' 
any  of  the  punishments  which  the  court  may  award,  as  herein-be- 
fore  last  mentioned.*' 

[As  to  the  offence  of  setting  fire  to  coal-mines,  see  tit.  Umw* 
p.  110. ;  and  see  further  as  to  mines,  tit.  ^oal'ifiittfyr  in  ^^^ 
volume.] 


iO@t0Demeanor. 

[See  p.  56^.'] 

AS  the  courts  of  criminal  jurisdictioii  have  the  power  rfsH^J^ 
the  expenses  of  prosecution  in  certain  cases ^y  of  »»»«* 
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meanor^  it  may  be  conyenient  to  insert  in  this  place  the  enactment 
by  which  the  same  is  regulated. 

By  7  G.  4.  c  64f.  $  23.,  after  reciting  that  "  for  want  of  power  in  7  g.  4.  c.  64. 
the  court  to  order  payment  of  the  expenses  of  any  prosecution  for  Court  mBy 
a  misdemeanor,  many  individuals  are  deterred,  by  the  expense,  order  payment 
from  prosecuting  persons  guilty  of  misdemeanors,  who  thereby  ^^  ^^  expenses 
escape  the  punishment  due  to  their  offences ;"  it  is  enacted,  **  that  ?''pro^"^o'>» 
where  any  prosecutor  or  other  person  shaJl  appear  before  any  Ul^'of  misde- 
court  on  recognizance  or  subpoena,  to  prosecute  or  give  evidence  meaner. 
against  any  person  indicted  of  any  assauii  toUh  intent  to  commit 
Jtlony^  of  any  attem/pt  to  commit  Jelony,  of  any  riotf  of  any  misde- 
meanor for  receiving  any  stolen  property^  knowing  the  same  to  have 
been  stolen,  of  any  assault  upon  a  peace  officer  in  the  execution  of 
his  duty,  or  upon  any  person  acting  in  aid  of  such  officer,  of  any 
neglect  or  breach  of  duty  as  a  peace  officer^  of  any  assault  committed 
in  pursuance  of  any  conspiraof  to  ratse  the  rate  qftoageSf  of  know- 
ingly and  designedly  obtaining  any  property  by  false  pretences^  of 
wilful  and  indecent  exposure  of  the  person,  of  wilful  and  corrupt 
peijury,  or  of  subornation  of  penury,  every  such  court  is  hereby 
authorized  and  empowered  to  order  payment  of  the  costs  and  ex- 
penses of  the  prosecutor  and  witnesses  for  the  prosecution,  toge- 
ther with  a  compensation  for  their  trouble  and  loss  of  time,  in  the 
same  manner  as  courts  are  herein-before  authorized  and  empow- 
ered to  order  the  same  in  cases  of  felony ;  and  although  no  bill  of 
indictment  be  preferred,  it  shall  still  be  lawful  for  the  court  where 
any  person  shall  have  bond  fide  attended  the  court,  in  obedience  to 
any  such  recognizance,  to  order  payment  of  the  expenses  of  such 
person,  together  with  a  compensation  for  his  or  her  trouble  and 
loss  of  time,  in  the  same  manner  as  in  cases  of  felony :  provided.   But  not  the 
that  in  cases  of  misdemeanor,  the  power  of  ordering  the  payment  expenses  of  at- 
of  expenses  and  compensation  shall  not  extend  to  the  attendance  ^"^>°S  before 
before  the  examining  magistrate."  "^  magistrate. 

Rex  V.  Richards   and  others^  T,9  GA.,  SB,  SpC*  ^20.     An   The  act  does 
indictment  for  a  riot  having  been    found    at    the    sessions    in  not  apply  where 
pursuance  of  a  recognizance  entered  into  by  the  prosecutor,  he  ****  indictment 
afterwards  removed  it  by  certiorari.    Defendants  being  convicted,  ''**  ^^  ***" 
an  application  was  made  to  K.  B.  that  the   prosecutor  and  wit-  ™<^ri.   ^  ^^^' 
nesses  might  be  allowed  their  costs  and  expenses.    But  Ld.  Tenter' 
den  C.  J.  stated  it  to  be  the  opinion  of  the  twelve  judges,  that  the 
act  did  not  apply  where  the  indictment  had  been  removed  into  the 
court  of  K.  B.  by  certiorari. 

The  following  case  has  been  decided  in  respect  to  the  mode  of 
compelling  the  payment  of  an  order  for  the  allowance  of  expenses, 
and  also  with  respect  to  the  right  of  a  prosecutor  to  have  his  ex- 
penses, who,  being  bound  over  to  prosecute  for  a  riot  at  the  town 
sessions,  prefers  his  indictment  at  the  assizes. 

Rex  v.  Jeyes,  T,5  fV.4f.,  5  Nev.Sf^  Mann.  lOl.     A   rule  nisi  The  court  of 
having  been  obtained,  calling  upon  Jeyes,  town  clerk  and  town  K.  B.  will  not 
treasurer  of  the  town  of  Northampton,  to  shew  cause  why  a  man-  g^'snt  amanda- 
damus  should  not  issue,  commanding  him  to  pay  to  the  attorney  of  "***  *®  ^®  ^^^' 
one  J.  G.  the  sums  of  49/.  6*.  and  53/.  12*.  for  the  expenses  of  ^'^unt^for'''' 
witnesses  and  other  charges    and    expenses    attending    a  pro-  the  paymcnt^of 
secution  for  a  riot,    tried  at  the  last  assizes  for  Northampton,  the  costs,  &c.  of 
pursuant  to  the  several  orders  made  by  the  court  for  that  purpose,  prosecutor  and 
the  following  facts  appeared  from  the  affidavits : —  witnesses  on  a 
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Rex  ▼.  Jeyes. 

trial  for  a  riot, 
pursuant  to  the 
order  of  the 
judge  of  assixe 
under  7  G.  4. 
c.  64.  §  23.,  on 
the  ground  that 
be  is  the  officer 
of  other  per- 
sons, and  that 
K.  B.  will  not 
interfere  with 
their  authority 
over  him.     In 
such  case  the 
proper  course  of 
proceeding  is 
by  indictment. 
Where  the  pro- 
secutor, being 
bound  over  to 
prosecute  at  a 
town  sessions, 
preferred  his  in- 
dictment at  the 
assises,  semble, 
that  he  is  not 
entitled  to  his 
expenses,  &c., 
but  aliter  as  to 
the  witnesses. 


J,  G.  having  made  complaint  to  the  magistratea  of  tbe  town  of 
Northampton^  that  certain  persona  had  committed  a  riot  ind  u- 
sault  within  the  town,  he  was  bound  over  to  prosecute  attlietovn 
q  uarter  sessions.    Instead,  however,  of  prosecuting  at  tbe  setsioDi, 
he  preferred  an  indictment  for  a  riot  at  the  county  assisei,  wfaidi 
indictment  being  found,  the  defendants  were  tried  thereupoo  be* 
fore  Park  J.  and  convicted.    The  learned  judge  at  first  refined  to 
make  any  order  for  the  payment  of  the  costs  of  the  proBccutaoB, 
on  the  supposition  that  such  order  could  not  be  made,  except 
when  the  prosecutor  had  entered  into  recognisances  to  appearand 
prosecute  at  the  assizes,  but  subsequently  the  two  orden  abof^ 
mentioned  were  made  under  the  direction  of  the  judge;  one  of  tbe 
orders  being  for  the  expenses  of  the  witnesses  who  had  beeacaUed 
and  examined  upon  circuit-subpoenas,  obtained  from  the  cleii  of 
the  assize  by  the  prosecutor,  and  the  other  order  beiog  for  the 
expenses  of  the  prosecutor.     These  orders  being  shewn  to  >Ir. 
Jeyes^  he  refused  to  pay  the  sums  mentioned  in  them.  After  caofie 
shewn, — Ld.  Denman  C.  J. :  With  respect  to  the  validity  of  ooeof 
these  orders  I  have  some  doubt ;  with  respect  to  the  other,  wiudi 
directs  the  payment  of  the  costs  of  the  witnesses,  I  have  noob 
There  is  considerable  doubt  whether,  when  an  inferior  officer  re- 
fuses to  do  his  duty,  he  being  amenable  to  other  penooi,  this 
court  will  under  any  circumstances  interfere  by  mandamu»   It  a 
not  desirable  to  multiply  applications  of  this  sort,  as  would  be  tbe 
case  if  we  were  to  make  this  rule  absolute.    In  i2ex  v.  BT%^em[^ 
the  court  said  that  they  would  not  descend  so  low  as  to  grant  a 
mandamus  to  an  inferior  officer  to  obey  an  ord^  o^  joaticea.  Here 
is  another  remedy  by  indictment.     The  indictment,  thoogh  as 
imperfect  remedy,  must  be  considered  as  some  remedy.  Ik 
treasurer  will,  after  one  conviction,  obey  the  order.    It  is  true  tbat 
in  Rex  v.  The  Commissioners  of  Dean  Indosure  (6)i  and  iZff  '• 
Severn  and  Wye  Railway  Company  (c),  strong  obserralioos  are 
made  by  Ld.  Ellenborough  and  AbbM  C.  J. ;  but  those  cases  are 
different,  and  do  not  govern  that  which  is  now  before  us.  TlMCtfe 
o^  Rex  v.  The  Treasurer  of  the  County  of  Surrey  (d)^  is  reallj  di- 
rectly in  point;  for  the  statute  of  7  G.4.  c.65.  is  founded  upoo 
58  G.  3.  c.  70. :  the  language  in  the  two  statutes  is  the  same,  sod 
the  same  direct  duty  is  cast  on  the  county  treasurer  by  either  st^ 
tute.     I  am  of  opinion  that  we  ought  not  to  proceed  by  masdsMSS. 
This  party  is  the  officer  of  other  persons,  and  we  must  not  later* 
fere  with  their  authority  over  him.     We  roust  not  assume  tbatas 
indictment  would  be  no  remedy.    In  one  respect  it  would  be  * 
better  remedy  than  a  mandamus,  for  it  would  have  tbe  effect  uw- 
rectly  of  producing  obedience,  and  also  of  punishing  tbepartjui 
case  of  wilful  disobedience.  —  Littledaie  J.     In  Rex  v.  Ari^/ 
is  laid  down  distinctly  that  a  mandamus  will  not  lie  to  an  imer^ 
officer.  I  should  feel  much  inclined  to  act  on  this  rule ;  but  beft* 
difficulty  occurs,  owing  to  the  act  of  parliament  pointing  out  tbe 
treasurer  as  a  distinct  officer,  which,  I  think,  makes  this  caseootto 
be  exactly  within  the  rule.   But  in  Bex  v.  The  Treasurer  of  Siffrrji* 
the  court  refused  a  mandamus  under  precisely  the  same  **^ 
stances.     The  treasurer  is  only  the  servant  of  the  justices  i  aoa  ^ 
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suchy  a  mandamus  ought  not  to  issue.  In  Lord  Bostons  ease  the  Rex ▼.  Jeyet. 
application  was  against  principals.  Then  with  regard  to  the  merits: 
I  think  that  the  witnesses  are  clearly  entitled  to  their  costs,  but  as 
to  the  prosecutor's  right  I  have  much  doubt.  The  inclination  of 
my  mind  is  strongly  that  he  is  not  entitled.  Here  the  prosecutor 
was  bound  over  to  the  sessions,  and  prosecuted  at  the  assizes. 
The  act  intends  only  to  give  the  prosecutor  his  costs,  when  he  has 
previously  been  before  magistrates  who  have  thought  it  a  case  pro- 
per to  be  referred  to  the  court.  Tliat  cannot  be  said  to  have  been 
the  case  here«  —  Paiteson  J.  I  entirely  agree  that  we  ought 
not  to  grant  this  mandamus.  In  Rex  v.  Brisiow  the  court  thought  it 
necessary  to  decide  on  the  broad  ground  that  the  party  was  a  mi- 
nisterial officer.  This  was  followed  up  by  Rex  v.  Treasurer  of 
Surrey^  which  is  a  direct  authority.  It  is  said  that  an  indictment 
would  be  no  remedy  in  this  case  ;  that  is  not  so :  there  may  be  a 
Jine  :  and,  in  truth,  the  indictment  is  a  quicker,  and  therefore,  pro- 
bably, a  better  remedy.  In  Rex  v.  Severn  and  Wye  Railtoay 
Company^  there  was  something  to  be  done  by  the  parties  to 
whom  the  mandamus  was  sent,  —  not  a  mere  payment  of  money.— « 
Williams  J.  I  entirely  concur.  It  is  said  that  a  mandamus  is  a 
more  speedy  and  complete  remedy :  the  party  might  make  a  re- 
turn and  cause  great  delay.  But  the  rule  laid  down  in  Rex  v. 
Srisiaw  has  long  been  the  prevalent  doctrine,  I  observe  that  even 
in  /2er  V.  Severn  and  Wye  Railway  Company,  which  is  relied  upon 
as  somewhat  relaxing  the  rule,  Ld.  Tenterden  entertained  consi- 
derable doubts  during  the  discussion.  That  case  is  quite  distin- 
guishable. —  Rule  discharged. 

(See  further,  tit.  Co0t0,  m  another  vol.) 

[For  cases  of  misdemeanor  in  which  the  court  has  the  power  of  Hard  labour  in 
inflicting  the  punishment  of  hard  labour  as  well  as  imprisonment,  <:**^  ^'f  mi>de- 
see  tit.  aulwrnent,  p.  408.]  m^tjoor. 


Highways. 

(See  p.  576.) 

AN  important  change  has  been  effected  in  regard  to  the  obli- 
"^  gation  on  the  county  to  repair  highways  passing  over  and  ad- 
joining to  bridges  built  subsequently  to  the  passing  of  5  &  6  fF.  4*. 
c.  50. 

(See  p.  621.,  and  tit.  ii?ioi>to&K0,  in  another  vol.) 

By  5  &  6  fF.  4.  c.  50.  §  21.,  "  if  any  bridge  shall  hereafter  be  5  &  6  W.  4. 
built,  which  bridge  shall  be  liable  by  law  to  be  repaired  by  and  c.  50. 
at  the  expense  of  any  county,  or  part  of  any  county,  then  and  in  At  to  repwr  of 
such  case,  all  highways  leading  to,  passing  over,  and  next  adjoin-  .oSMyridlr'ei 
ing  to  such  bridge,  shall  be  from  time  to  time  repaired  by  the  hereafter  to  bo 
parish,  person,  or  body  politic  or  corporate,  or  trustees  of  a  turn-  built. 
pike  road,  who  were  by  law  before  the  erection  of  the  said  bridge 
bound  to  repair  the  said  highways :  Provided  nevertheless,  that   Ra»i^  «uie- 
nothing  herein  contained  shall  extend  or  be  construed  to  extend  ^*y*'  ^^ 
to  exonerate  or.  discharge  any  county,  or  any  part  of  any  county 
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5  fr  6  W.  4. 

c50. 


5  &  6  W.  4. 
c.  50. 
When  new 
highways  are  to 
be  kepi  in  re- 
pair by  parishes. 


Proviso. 


Court  may 
award  costs  to 
the  prosecutor. 


from  repairing  or  keeping  in  repair  the  walls,  banks,  or  fencei  of 
the  raised  causeways  and  raised  approaches  to  any  sach  briber 
the  land  arches  thereof.** 

With  reference  to  a  highway  made  so  by  dedication  to  tbe 
pubh*c,  and  becoming  thereby  liable  to  be  repaired  by  the  parish 
m  which  it  is  situate,  the  following  provision  has  been  madebjthe 
same  stat.     (See  p.  579.  et  xeq.) 

By  5  &  6  fT.  4.  c.  50.  §  23.,  •*  no  road  or  occupation  way  made  or 
hereafter  to  be  made  by  and  at  the  expense  of  any  indiridaal  or 
private  person,  body  politic  or  corporate,  nor  an^  roads  already 
set  out  or  to  be  hereafter  set  out  as  a  private  dnflwaj  or  hor»- 
path  in  any  award  of  commissioners  under  an  inclosure  act,  shall 
be  deemed  or  taken  to  be  a  highway  which  the  inhabitants  of  ao? 
parish  shall  be  compellable  or  liable  to  repair,  unless  the  penoo, 
body  politic  or  corporate,  proposing  to  dedicate  such  highvar  to 
the  use  of  the  public,  shall  give  three  calendar  months*  prtvioas 
notice  in  writing  to  the  surveyor  of  the  parish  of  his  inteotiooto 
dedicate  such  highway  to  the  use  of  the  public,  descnbing  hi 
situation  and  extent,  and  shall  have  made  or  shall  make  the  saiae 
in  a  substantial  manner,  and  of  the  width  required  by  this  act,  and 
to  the  satisfaction  of  the  said  surveyor,  and  of  any  two  justices  of 
the  peace  of  the  division  in  which  such  highway  Is  dtoate  to  pejtj 
sessions  assembled,  who  are  hereby  required,  on  receirtog  notice 
from  such  person,  or  body  politic  or  corporate,  to  view  the  saoe, 
and  to  certify  that  such  highway  has  been  made  in  a  snbstaDtiiJ 
manner,  and  of  the  width  required  by  this  act,  at  theexpenieof 
the  party  requiring  such  view,  which  certificate  shall  be  enrolled  it 
the  quarter  sessions  holden  next  afler  the  granting  thereof,  tbn 
and  m  such  case,  afler  the  said  highway  shall  have  been  oscd  br 
the  public,  and  duly  repaired  and  kept  in  repair  by  the  said  persoo* 
body  politic  or  corporate,  for  the  space  of  twelve  calendar  iDOBth?, 
such  highway  shall  for  ever  thereafter  be  kept  in  repair  by  the 
parish  In  which  it  is  situate :  Provided  nevertheless,  that  on  receipt 
of  such  notice  as  aforesaid  the  surveyor  of  the  said  pandi  shall 
call  a  vestry  meeting  of  the  inhabitants  of  such  parish,  and  if  sndi 
vestry  shall  deem  such  highway  not  to  be  of  sufficient  ntifa'tj  to 
the  inhabitants  of  the  said  parish  to  justify  its  being  kept  in  repvr 
at  the  expense  of  the  said  parish,  any  one  justice  of  the  peace,  on 
the  application  of  the  said  surveyor,  shall  summon  the  party  pro- 
posing to  make  the  new  highway  to  appear  before  the  justices>t 
the  next  special  sessions  for  the  highways  to  be  held  in  and  for 
the  division  in  which  the  said  intended  highway  shall  be  situate; 
and  the  question  as  to  the  utility  as  aforesaid  of  sodi  bighvij 
shall  be  determined  at  the  discretion  of  such  justices.** 

By  5  &  6  fK.  4.  c.  50.,  the  stat.  of  13  G.  S.  c.  78.,  and  other  acts 
relating  to  highways,  are  repealed. 

The  same  stat.  contains  the  following  provision  in  regard  to  tfee 
allowance  of  costs  on  the  trial  of  an  indictment  for  the  noo-reptf 
of  a  road.   (See  p.  599.)  j^ 

§  98.  "  It  shall  and  may  be  lawful  for  the  court  before  wtao 
any  indictment  shall  be  preferred  for  not  repairing  ^^^^J^j 
award  costs  to  the  prosecutor,  to  be  paid  by  the  person  so  indictA 
if  it  shall  appear  to  the  said  court  that  the  defence  made  to  sac' 
indictment  was  frivolous  or  vexatious."  . 

It  is  no  longer  competent  to  a  justice  of  the  p€ace,  w  ^ 
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persoDi  to  make  a  presentment  of  a  highway  on  account  of  iu 
being  out  of  repair,    (See  p.  601.) 

By  5  &  6  fF.  4.  c.  50.  §  99*9  <<  from  and  after  the  commencement  5  &  6  W.  4. 

of  this  act  it  shall  not  be  lawful  to  take  or  commence  any  legal  c.  so. 

proceedings  by  presentment,  against  the  inhabitants  of  any  parish,  ^^  present- 

or  other  person,  on  account  of  any  highway  or  turnpike  road  illhabito*u  f 

being  out  of  repair."  Wffhway"     ^' 

In  Rex  V.  Bishop  Auckland,  T.  4  W.  4.    1  Ad.  ^  E.  744.,  it  was  q*  indictment 

held  that  the  rated  inhabitants  of  a  parish  were  not  competent  for  non  repair 

witnesses,  under  54  G.  3.  c.  170.  §  9.,  on  an  indictment  for  the  of  road  rated 

non-repair  of  a  highway,  thereby  overruling  the  decision  in  Rex  v.  inhabiunu  not 

Hauman.    (See  p.  595.)  competent  wiu 

The  competency  of  persons  to  give  evidence  in  any  legal  pro-  "^''^'* 
ceedings  under  the  present  stat.  is  regulated  by  the  following  en- 
actment. 

By  5  &  6  ^.4.  c.  50.  §  100.,  "  no  person  shall  be  deemed  in-  Inhabitants  and 

competent  to  give  evidence  or  be  disqualified  from  giving  testimony  officera  in 

or  evidence,  m  any  action,  suit,  prosecution,  or  other  legal  pro-  Pfri»h«  may 

ceedings,  to  be  brought  or  had  in  any  court  of  law  or  equity,  or  *'^*  evidence. 
before  any  justice  or  justices  of  the  peace,  under  or  by  virtue  of 
this  act,  by  reason  of  being  an  inhabitant  of  the  parish  in  which 
any  offence  shall  be  committed,  or  of  being  a  treasurer,  clerk, 
surveyor,  district  surveyor,  assistant  surveyor,  collector  or  other 
officer  appointed  by  virtue  of  this  act,  nor  shall  such  testimony  or 
evidence  for  any  of  the  reasons  aforesaid  be  rejected  or  liable  to  be 
questioned  or  set  side.*' 

(See  tit.  l!M|^lD8E0,  in  another  Vol.) 

Bridges. 

[See  Rex  v.  Inhabitants  of  Oxfordshire,  p.  622.] 

JfEX  V.  Whitney,  E.  5  W.  4.,  4  Nev.  ^  Mann.  594.    Indictment  An  arch  thrown 

against  the  parish  of  Whitney  for  the  non-repair  of  a  certain  over  a  stream 

highway,  part  of  which,  containmg  in  length  374  yards  from  A.  to  ®f, ''■?*'» "'"" 

B.,  was  alleged  to  be  out  of  repair.     At  the  trial  before  Parke  J.,  f^  dwp'btt* 

at  the  last  Herefordshire  assizes,  it  appeared  that,  upon  an  indict-  much  d^per  in 

ment  for  the  non-repair  of  the  same  road  in  1828,  the  defendants  time  of  rain  .- 

having  first  pleaded  not  guilty,  afterwards  withdrew  their  pleas  lield  not  to  be 

and  pleaded  guilty.    It  appeared,  also,  that  within  the  limits  of  ^ch  a  bridge  as 

the  part  of  the  road  alleged  to  be  out  of  repair,  there  was  a  mill  b<mndto*fe*'I 

stream,  over  which  there  was  a  stone  arch,  nine  feet  broad  and  but  part  of?"^' 

five  feet  and  a  half  above  the  ordinary  level  of  the  water,  which  highway  which 

was  ordinarily  three  feet  deep,  but  occasionally,  in  consequence  of  »  chargeable  to 

rain,  much  deeper.     The  bridge  appeared,  by  a  date  on  the  key-  t|»  p^»h. 

stone,  to  have  been  built  in  1762.     There  were  no  parapets,  nor  a^ntt*a'arish 

was  there  any  protection  on  either  side.     Surveyors,  who  were  on^  plea  of" 

called  on  the  part  of  the  prosecution,  and  who  described  the  state  guilty  to  an  in- 

of  the  bridge  and  of  the  road  adjoining  it,  said  that  the  arch  was  a  dictment  for 

culvert,  and  not  a  bridge,  because  it  had  no  parapets.    It  was  npn-J^pwrofa 

contended,  on  the  part  of  the  defendants,  that  this  was  a  public  c^^lSu^^  °^' 

bridge,  which,  with  the  approaches,  the  county  and  not  the  parish  against  Uiem  as 

were  liable  to  repair.    This  was  denied  on  the  part  of  the  prose-  to  their  liability 

cutor.    It  was  also  contended  by  the  prosecutor,  that  the  record  to  repair. 

of  the  conviction  in  1828  was  conclusive  evidence  of  liability,  on  |^^' 

the  part  of  the  parish  to  repair  the  whole  road,  including  the  ^i^t      "f*^ 
bridge,  between  the  limits  included  in  that  indictment.    These  ^^ 


14^4  sammne. 


•t'o'  -n. 


<    ' 


*»  -t  5hin)<aa^iM6U4ma  for  his4eeiiioib  hii  loNship m^  ^4 MA«jr 

^^^  ^*  ^:^^^  -  ilhal4)ie4)UMttaii  at  tQ  wkelher  this  is  a  bridge  of  aot^itA  ^vetm 

eras,  p.  587.      ^  ^^^  tbo  juTjT ;  but  if  yott  throw  ii  apmi  me,  I  thodimjr  tkt  it  m 

,<»  .culvert,  and  such  %  cuW«rl  as  the  coilntyafe  notiNNadtD 

!  rApatr.  ^^  if  I  am  to  «aj  thai  aiipb  a  Ikng  as  tUs  ti  pwt  of  the 

'  road,  I  am  of  opiuion  thai  it  is.    You  have  a  rigbl  to  wive  it  if 

->you>  like.    I  think  you  have  ooaduded  youmehnB  by  the  indici- 

ment  of  1828."     The  only  question  left  to  the  juny  m^aMer 

the  road  was  out  of  repair?  and  they  being  of  opiniaathstkvii 

so,  found  the  defendants  guilty.*— Ld«  Denmam  €X  J*   Itfaskiiat 

there  is  no  ground  for  granting  this  rule.    If  the  jiidgt  hidladit 

down  as  a  point  of  law,  that  no  bridge  without  a  psrapelreoildte 

such  a  bridge  as  the  county  would  be  liable  to  repairrkiiTS% 

would  have  been  wrong.    It  is  impossible  to  ssgr-thst  the  wm 

absence  of  parapets  can  prevent  a  bridge  fsom  'bciag  ssdi  a 

bridge  as  the  county  are  liable  to  repair.   Nor,  en  theatbevlNtti, 

can  It  be  said,  that  the  mere  fact  of  an  arch  paseing  over  s  araa 

is  sufficient  to  constitute  a  bridge  so  as  to  chafge  the  csnMj.  Bit 

the  question  whether  this  particular  arch  was  a  county  Wdp  * 

not,  appears  to  have  been  left  to  the  judge,  and  he  dmeditan 

question  of  fact,  not  of  law.    The  question  ham^hteniMtto 

him,  I  see  no  objection  to  his  deciding  as  he  did.    There  ntsstte 

an  arbitrary  power  somewhere,  either  in  the  jury  orifa^  Jo^  to 

say  whether  a  particular  arch  is  a  county  bridge  ^  w^  f^ 

.  '  learned  judge  laid  down  no  point  of  law.     With  regard  ro  the 

question  as  to  the  judgment  by  default,  when  the  lemed  jo^ 

said,  **  I  think  you  have  concluded  yourselves  by^tin  isdictant 

^  of  1828,'*  he  appears  merely  to  have  adverted  to  it  as  a  iMi^ 

fsicU—LUtUdak  J.  If  the  learned  judge  had  said  that  tbeihefKe 
of  parapets  to  a  bridge  deprived  it  of  the  character  of  leoMf 
bridge,  I  should  have  thought  he  was  wrong.  BotheWddov^ 
no  such  rule.  And  with  regard  to  what  he  said  about  the  fom 
indictment,  I  apprehend  that  he  did  not  say  thatiMfimiHififm,'^ 
\fas  conclusive*  —  PaUeson  J.  I  am  of  the  same  opiiiMi.  ^ 
regard  to  Rex  v.  Oxfordshire  (a),  1  do  not  uadergtsnd  thil  tee 
as  laying  down  that  every  arch  thrown  over  a  nrrnn  sfi^^  * 
bridge,  but  only  as  deciding  that,  in  order  to  eoastilHes  s  brit^ 
there  nwst  be  eursus  aqua.^-'Cderidge  J.  conconred.— R^f 
refused. 


^etjur?. 

fSee  p.  65B^  et  seq.^ 


^HE  following  Stat,  for  the  abolition  of  aoneceisaiyaifbie«t- 
^   ^   taioseoactmeats  which  are  iroportaDt  with  refar^ocetSliu*^' 
5&  6  W.  4.       -M  %  ^  &  6  ;K  4.  c  62.  §  2.,  •*  In  any  case  whers^  Iwaaf  K« » 
?  ^5'  acts  made  or  to  be  made  relating  to  the  revenues  of  csitw  ' 

toS2fi,V^^  faft|M2ise,:theipost  office,  the  office  of  stamps  and  taxcs»  dW  oi*  * 
ift^M«^w*.oVOods  andforesfisi  land  revenues* ^orks,  and  haildt^pi  ^^ 
Mt«w«ii«L  -*.  .4j^^„^bei  army  pay  offiooi  the  office  of  the  tteasursr  af  *^*JJ' 
^^^^^ifi]^mfm^^oHB^^  of  the  ii^jr,.or.the'«dB»s«vtt*« 

in  cMtain  caact.   "  ~ ~~ -ii— i __ — 

(a)  I  B.4:jU,  SSO. 
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treasury)  ChAea  hMphad,  Greenwich  haspitftl,  thelKMird  of  trade*  5&«w;4. 
or  any  af  the  oftces  of  H.  M.'s  principal  secretarieB  of  ttate,  the  ^*^'* 
India  board,  the  office  for  auditing  the  public  accounts,  the  na« 
tiooal  debt  office,  or  any  office  under  the  control,  direction,  or 
auperiniendence  of  the  lords  commissioners  of  H.  M.'s  treasury, 
or  by  any  official  regulation  in  any  department,  any  oath,  solemn 
affirmation,  or  affidavit  might,  but  for  tlie  passing  of  this  act,  be 
required  to  be  taken  or  made  by  any  person  on  the  doing  of  any 
act,  matter,  or  thing,  or  for  the  purpose  of  verifying  any  book, 
«alij,  or  return,  or  for  any  other  purpose  whatsoever,  it  shall  be 
lawuil  for  the  lords  commissioners  of  H.  M.'s  treasury  or  any  three 
of  them,  if  they  shall  so  think  fit,  by  writing  under  their  hands 
and  seals^  to  substitute  a  declaration  to  the  same  effect  as  the  oath, 
solemn  affirmation,  or  affidavit  which  might  but  for  the  passing  of 
thia  act  be  required  to  be  taken  or  made ;  and  the  person  who 
migbt  under  the  act  or  acts  imposing  the  same  be  required  to  take 
or  make  sueh  oath,  solemn  affirmation,  or  affidavit  shall,  in  pre- 
senoe  of  the  commissioners,  collector,  or  other  officer  or  person 
empowered  by  such  act  or  acts  to  administer  such  oath,  solemn 
affirmation,  or  affidavit,  make  and  subscribe  such  declaration,  and 
every  such  commissioner,  collector,   other  officer  or   person  is 
hereby  empowered  and  required  to  administer  the  same  accord- 
ingly/' 

§  9.  **  When  the  said  lords  commissioners  of  H.  M.'s  treasury  or  Declaration 
any  three  of  them  shall,  in  any  such  case  as  herein-before  men*  subsUtuted  to 
tf  oned,  have  substituted,  in  writing,  under  their  hands  and  seals,  he  published  la 
a  iieclaration  in  lieu  of  an  oath,  solemn  affirmation,  or  affidavit,  ^«  Gasette, 
such  lords  commissioners  shall,  so  soon  as  conveniently  may  be,  5||«g  fyj^^i 
cause  a  copy  of  the  instrument  substituting  such  declaration  to  be  date  thereof  the 
inserted  and  published  in  the  London  Gazette^  and  from  and  afler  provisions  of 
the  expiration  of  21  days  next  following  the  day  of  the  date  of  this  act  to  ap- 
tbe  gasette  wherein  the  copy  of  such  instrument  shall  have  been  P'3^« 
published,  the  provisions  of  this  act  shall  extend  and  apply  to  each 
and  every  case  specified  in  such  instrument,  as  well  and  in  the 
name  manner  as  if  the  same  were  specified  and  named  in  this  act." 

§  4.  "After  the  expiration  of  the  said  21  days  it  shall  not  be  and  no  oath  to 
lawful  for  any  commissioner,  collector,  officer,  or  other  person  to  he  administered 
administer  or  cause  to  be  administered,  or  receive  or  cause  to  be  inli««of  ^Wch 
received,  any  oath,  solemn  affirmation,  or  affidavit,  in  the  lieu  of  JJ!!^}^  jju"^" 
which  such  declaration  as  aforesaid  shall  have  been  directed  by  rfcted. 
the  lords  commissioners  of  H.  M.'s  treasury  to  be  substituted." 

^  5.  *'  If  any  person  shall  make  and  subscribe  any  such  declar-  False  declara- 
ation  as  herein-before  mentioned  in  lieu  of  any  oath,   solemn  tions  in  maavs 
affirmation,  or  affidavit  by  any  act  or  acts  relating  to  the  revenues  J*l**i«»a  ^  ^^' 
of  customs  or  excise,  stamps  and  taxes,  or  post  office,  required  to  mllideroeanOT.* 
be  made  on  the  doing  of  any  act,  matter,  or  thing,  or  for  verifying 
any  book,  account,  entry,  or  return,  or  for  any  purpose  whatso- 
ever, and  shidl  wilfully  make  therein  any  false  statements  as  to  any 
material  particular,  the  person  making  the  same  shall  be  deemed 
guilty  of  a  misdemeanor." 

^  &  **  Provided  always,  and  be  it  enacted,  that  nothing  in  this  Oaihof  alU. 
act  contained  shall  extend  or  apply  to  the  oath  of  allegiance  in  glance  Mill  to 
any  case  in  which  the  same  now  is  or  may  be  required  to  be  taken  he  ^||^'*d^ 
'hy  any  person  who  may  be  appointed  to  any  office,  but  that  sucb       '^ 
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tf  &  6  W.  4.  oath  of  allegiance  shall  continue  to  be  reqaired,  and  duH  be  id- 
<•  6^  ministered  and  taken,  as  well  and  in  the  same  mannef  as  if  tha  act 

had  not  been  passed." 

Oatht  ID  couru       f  7*  **  ProTided  also,  and  be  it  enacted,  that  nothing  in  tlm  id 

of  jiMticv,  &c.     contained  shall  extend  or  apply  to  anj  oath,  solemn  slnnation, 

to  be  taken.  ^^  affidavit  which  now  is  or  hereafter  may  be  made  or  tskeo,  or  be 

required  to  be  made  or  taken,  in  any  judicial  proceeding  io  snj 

court  of  justice,  or  in  any  proceeding  for  or  by  way  of  wmmuj 

conviction  before  any  justice  or  justices  of  the  peace,  but  sU  nek 

oaths,  affirmations,  and  affidavits  shall  continue  to  be  requifcd,  and 

to  be  administered,  taken,  and  made,  as  well  and  in  theasae  ibib> 

ner  as  if  this  act  bad  not  been  passed." 

UoiTerutict  of        §  8.  ^'  It  shall  be  lawful  for  the  universities  of  Orford  and  Cam- 

Osford  and        bridgCf  and  for  all  other  bodies  corporate  and  politic,  and  for  ail 

^"J'fj^'  "^  bodies  now  by  law  or  statute,  or  by  any  valid  usage,  authoiiied  to 

maTKubtdtatea  administer  or  receive  any  oath,  solemn  affirmation,  or  afidafit,to 

declaradon  in      niake  statutes,  bye-laws,  or  orders  authorizing  and  directing  the 

lieu  of  an  oatb.    substitution  of  a  declaration  in  lieu  of  any  oath,  solemn  affinniiioii 

or  affidavit  now  required  to  be  taken  or  made :  Prof idcd  alviji) 
that  such  statutes,  bye-laws,  or  orders  be  otherwise  duly  made  m 
passed  according  to  the  charter,  laws,  or  regulations  of  the  par- 
ticular university,  other  body  corporate  and  politic,  or  other  body 
so  authorized  as  aforesaid." 
Churchwar-  §  9*  **  And  whereas  persons  serving  the  offices  of  cbordivanka 

den*s  and  ndct-  and  sidesman  are  at  present  required  to  take  an  oath  of  oice  b^ 
roan's  oath abo-  fore  entering  upon  the  execution  thereof,  and  also  an  oatb  « 
liiibed,andade-  quitting  such  office,  and  it  is  expedient  that  a  declaration  AiU  be 
mm^ln^u  substituted  for  such  oath  of  office,  and  that  the  oath  on  ^db; 
thereof.  the  same  shall  be  abolished ;  be  it  enacted,  that  in  future  t^oj 

person  entering  upon  the  office  of  churchwarden  or  sidesmaa,  be- 
fore beginning  to  discharge  the  duties  thereof,  shall,  in  liea  o* 
such  oath  of  office,  make  and  subscribe,  in  the  presence  of  the 
ordinary  or  other  person  before  whom  he  would,  but  for  tbe  pitt- 
ing of  this  act,  be  reouired  to  take  such  oath,  a  dedaraCioB  tbit 
he  will  faithfully  and  ailigently  perform  the  daties  of  bit  oic^ 
and  such  ordinary  or  other  person  is  hereby  empowered  aad  re- 
quired to  administer  the  same  accordingly  :  Provided  alvaySy  thtf 
no  churchwarden  or  sidesman  shall  in  future  be  required  to  tiht 
any  oath  on  quitting  office,  as  has  heretofore  been  practised.'* 
Declaration  §  10.  "  In  any  case  where,  under  any  act  or  acts  for  nongt 

■ubstituted  for  maintaining,  or  regulating  any  highway,  or  any  road,  or  anjr  tsra* 
oai^and  affi.  pjjjg  ^oad,  or  for  paving,  lighting,  watching,  or  improfiiig  tfj 
looii  actfn^n  ^'^X*  ^^^^*  ^^  place,  or  touching  any  trust  relating  thereto,  aj 
turnpike  trusts,   oath,  solemn  affirmation,  or  affidavit  might,  but  for  the  passiog  a 

this  act,  be  required  to  be  taken  or  made  by  any  person  whxm^ 
ever,  no  such  oath,  solemn  affirmation,  or  affidavit  riiall  in  fiitii|* 
be  required  to  be  or  be  taken  or  made,  but  the  person  wbo  nip 
under  the  act  or  acts  imposing  the  same  be  required  to  take  ^'fr 
such  oath,  solemn  affirmation,  or  affidavit  shall,  in  lieu  tbereotj^ 
the  presence  of  the  trustee,  commissioner,  or  other  person  bcavt 
whom  he  might  under  such  act  or  acts  be  required  totakeoriBi»< 
the  same,  make  and  subscribe  a  declaration  to  the  same  elect  if 
such  oath,  solemn  affirmation,  or  affidavit,  and  such  tniste^  cflo* 
raissioner,  or  other  person  is  hereby  empowered  and  n^fi^  ^ 
administer  and  receive  the  same." 
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(  1 1.  *<  Whenever  any  person  or  persons  shall  seek  to  obtain  anv  5  it  6  W.  4. 
patent  under  the  great  seal  for  any  discovery  or  invention,  such  ^  ^^* 
person  or  persons  shall,  in  Heu  of  any  oath,  affirmation,  or  affidavit  ^""j      . 
which  heretofore  has  or  might  be  required  to  be  taken  or  made  substitut^^ror 
upon  or  before  obtaining  any  such  patent,  make  and  subscribe,  in  oaths  and  affi- 
the  presence  of  the  person  before  whom  he  might,  but  for  the  davits  hereto- 
passing  of  this  act,  be  required  to  take  or  make  such  oath,  affirm-  fore  required  on 
at  ion,  or  affidavit,  a  declaration  to  the  same  effect  as  such  oath,  ^'^^"^<>"^* 
affirmation,  or  affidavit;  and  such  declaration,  when  duly  made  ^ 
and  subscribed,  shall  be  to  all  intents  and  purposes  as  valid  and 
effectual  as  the  oath,  affirmation,  or  affidavit  in  lieu  whereof  it  shall 
have  been  so  made  and  subscribed." 

$  12.  •*  Where  by  any  act  or  acts  at  the  time  in  force  for  regu«  Declaration 
lating  the  business  of  pawnbrokers  any  oath,  affirmation,  or  affi-  substituted  for 
davit  might,  but  for  the  passing  of  this  act,  be  required  to  be  taken  oaths  and  afB- 
or  made,  the  person  who  by  or  under  such  act  or  acts  might  be  <'»*«'•  wquired 
required  to  take  or  make  such  oath,  affirmation,  or  affidavit  shall  ^^^^^  ^ 
in  lieu  thereof  make  and  subscribe  a  declaration  to  the  same  effect;  ^^^      **** 
and  such  declaration  shall  be  made  and  subscribed  at  the  same 
time,  and  on  the  same  occasion,  and  in  the  presence  of  the  same 
person  or  persons,  as  the  oath,  affirmation,  or  affidavit  in  lieu 
whereof  it  shall  be  made  and  subscribed  would  by  the  act  or  acts 
directing  or  requiring  the  same  be  directed  or  required  to  be  taken 
or  made ;  and  all  and  every  the  enactments,  provisions,  and  pe->  Penalties  as  to 
nalties  contained  in  or  imposed  by  any  such  act  or  acts,  as  to  any  such  oaths,  &c. 
oath,  affirmation,  or  affidavit  thereby  directed  or  required  to  be  to  apply  to  do- 
taken  or  made,  shall  extend  and  apply  to  any  declaration  in  lieu  <^lv"^<'i^ 
thereof*  as  well  and  in  the  same  manner  as  if  the  same  were  herein 
expressly  enacted  with  reference  thereto." 

§  IS.  **  And  whereas  a  practice  has  prevailed  of  administering  Justices  not  to 
and  receiving  oaths  and  affidavits  voluntarily  taken  and  made  in  administer 
matters  not  the  subject  of  any  judicial  inquiry,  nor  in  anywise  oaths  &c. 
pending  or  at  issue  before  the  justice  of  the  peace  or  other  person  {cfsi^hereof*" 
by  whom  such  oaths  or  affidavits  have  been  administered  or  re-  ||,ey  have  no 
ceived :   and  whereas  doubts  have  arisen  whether  or  not  such  jurisdiction  by 
proceeding  is  illegal ;  for  the  more  effectual  suppression  of  such  statute^ 
practice  and  removing  such  doubts,  be  it  enacted,  that  from  and 
after  the  commencement  of  this  act  it  shall  not  be  lawful  for  any 
justice  of  the  peace  or  other  person  to  administer,  or  cause  or 
allow  to  be  administered,  or  to  receive,  or  cause  or  allow  to  be 
received,  any  oath,  affidavit,  or  solemn  affirmation  touching  any 
matter  or  thmg  whereof  such  justice  or  other  person  hath  not  ju- 
risdiction or  cognizance  by  some  statute  in  force  at  the  time  being : 
Provided  always,  that  nothing  herein  contained  shall  be  construed  Proviso, 
to  extend  to  any  oath,  affidavit,  or  solemn  affirmation  before  any 
justice  in  any  matter  or  thing  touching  the  preservation  of  the 
peace,   or  the  prosecution,  trial,  or  punishment  of  offences,  or 
touching  any  proceedings  before  either  of  the  houses  of  parliament 
or  any  committee  thereof  respectively,  nor  to  any  oath,  affidavit, 
or  amrmation  which  may  be  required  by  the  laws  of  any  foreign 
country  to  give  validity  to  instruments  in  writing  designed  to  be 
used  in  such  foreign  countries  respectively.*' 

§  14w  "In  any  case  in  which  it  has  been  the  usual  practice  of  Declaration 
the  bank  of  England  to  receive  affidavits  on  oath  to  prove  the  death  »ubstituted  for 
of  any  proprietor  of  any  stocks  or  funds  transferable  there,  or  to  J**'?^""**  "^ 
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identify  the  person  of  any  sucb  proprietor,  or  to  remove  any  other 
impedinient  to  the  transfer  of  any  such  stocks  or  funds,  or  relitin^ 
to  the  loss,  mutilation,  or  defacement  of  any  bank  note,  or  bank 
post  hilf,  no  such  oath  or  affidavit  shall  in  future  be  required  to  be 
taken  or  made,  but  in  lieu  thereof  the  person  who  might  hare beeo 
required  to  take  or  make  such  oath  or  affidavit  shall  make  aod 
subscribe  a  declaration  to  the  same  effect  as  such  oath  or  afEdavit" 

§  15.  '*  And  whereas  an  act  was  passed  in  the  fiflh  year  of  the 
reign  of  his  late  majesty  king  George  the  second,  intituled  An  cd 
for  the  more  easy  recovery  of  debts  in  H.  M*s  planWiom  and 
colonies  in  America :  and  whereas  another  act  was  passed  in  ibe 
fifly-fourth  year  of  the  reign  of  his  late  majesty  king  George  the 
third,  intituled  An  act  for  the  more  easy  recovery  of  debts  in  H.  M*s 
colony  of  New  South  Wales :  and  whereas  it  is  expedient  that  in 
future  a  declaration  should  be  substituted  in  lieu  of  the  affidant 
on  oath  authorized  and  required  by  the  said  recited  acts;  be  it 
therefore  enacted,  that  from  and  after  the  commencement  of  tbb 
act,  in  any  action   or  suit  then  depending  or  thereafter  to  be 
brought  or  intended  to  be  brought  in  any  court  of  law  or  eqaitj 
within  any  of  the  territories,  plantations,  colonies,  or  dependencia 
abroad)  being  within  and  part  of  H.  M.'s  dominions,  for  or  relirio| 
to  any  debt  or  account  wherein  any  person  residing  in  Great  Brir 
tain  and  Ireland  shall  be  a  party,  or  for  or  relating  to  any  landi 
tenements,  or  hereditaments  or  other  property  situate,  lying,  aod 
being  in  the  said  places  respectively,  it  shall  and  may  be  lawful  a 
and  for  the  plaintiff  or  defendant,  and  also  to  and  for  any  vitnest 
to  be  examined  or  made  use  of  in  such  action  or  suit,  to  rerifj  or 
prove  any  matter  or  things  relating  thereto  by  solemn  dedaratloa 
or  declarations  in  writing  in  the  form   in  the  schedule  henusts 
annexed,  made  before  any  justice  of  the  peace,  notary  public,  or 
other  officer  now  by  law  authorized  to  administer  an  oath,  lod 
certified  and  transmitted  under  the  signature  and  seal  of  any  luch 
justice,  notary  public  duly  admitted  and  practising,  or  other  officer, 
which  declaration,  and  every  declaration  relative  to  such  matter 
or  thing  as  aforesaid,  in  any  foreign  kingdom  or  state,  or  to  the 
voyage  of  any  ship  or  vessel,  every  such  justice  of  the  peacf, 
notary  public,  or  other  officer  shall  be  and  he  is  hereby  authorized 
and  empowered  to  administer  or  receive  ;  and  every  declarat:« 
so  made,  certified,  and  transmitted  shall  in  all  such  actioof  jr.d 
suits  be  allowed  to  be  of  the  same  force  and  effect  as  if  the  person 
or  persons  making  the  same  had  appeared  and  sworn  or  aSnoed 
the  matters  contained  in  such  declaration  vivd  voce  in  open  court, 
or  upon  a  commission  issued  for  the  examination  of  wttneses  f 
of  any  party  in  such  action  or  suit  respectively ;  provided  tbiio 
every  such  declaration  there  shall  be  expressed  the  addStitm  ofv 
party  making  such  declaration,  and  the  particular  place  cfmtf 
her  abode." 

§  16.  '*It  shall  and  may  be  lawful  to  and  for  any  atteitifig*f 
ness  to  the  execution  of  any  will  or  codicil,  deed  or  {lUtiHiipeitt  x 
writing,  and  to  and  for  any  other  competent  person,  to  verily  vA 
prove  the  signing,  sealing,  publication,  or  delivery  of  any  sucb^i' 
codicil,  deed,  or  instrument  in  writing,  by  such  deciarstioo  in  vnu 
ing  made  as  aforesaid,  and  every  such  justice,  notary,  or  other  oicc^ 
shtfll  be  and  is  hereby  authorized  and  empowered  tosdfflistf^^^ 
receive  such  declaration," 


§  17.  <'  In  all  suits  now  depending  or  hereafter  to  be  l^rought  in  SA^'^^i.^  . 
any  court  of  law  or  equity  by  or  in  behalf  of  H.  M.,  his  heirs  and  ^*  ^^' 
successors,  in  any  of  his  said  majesty's  territories,  plantationSj  'Z~^  ^-- ' 
colonies,  possessions,  or  dependencies,  for  or  relating  to  any  debt  ijnif  pf  bis!*'  '; 
or  account^  H.  M.,  his  heirs  and  successors,  shall  and  may  prove  majet ty  to  f>e '. 
his  and  their  debts  and  accounts  and  examine  his  or  their  witness  proved  by  ^e.^* 
or  witnesses  by  declaration  in  like  manner  as  any  subject  or  dantion. 
-subjects  is  or  are  empowered  or  may  do  by  this  present  act/' 

§  18.  "  And  whereas  it  may  be  necessary  and  proper  in  many  Voluntary  de- 
cases  not  herein  specified  to  require  confirmation  of  written  instru-  ctAratibn  In  thd 
ments  or  allegations,  or  proof  of  debts,  or  of  the  execution  of  deeds  JT".'^  *^* 
or  other  matters;  be  it  therefore  furtlier  enacted,  that  it  shall  and  be  Lkeri"^*^" 
may  be  lawful  for  any  justice  of  the  peace,  notary  public,  or  other  '    ^ 

officer  now  by  law  authoriased  to  administer  an  oath,  to  take  and  •' 

receive  the  declaration  of  any  person  voluntarily  making  the  same 
before  him  in  the  form  in  the  schedule  to  this  act  annexed ;  and  if  Makiogfalae 
any  declaration  so  made  shall  be  false  or  untrue  in  any  material  d^^J*»»^on  • 
particular,  the  person  wilfully  makin<;  such  false  declaration  shall  "**•*"*"«•"<>''• 
be  deemed  guilty  of  a  misdemeanor.*' 

^19.  *'  Whenever  any  declaration  shall  be  made  and  subscribed   Fees  on  oaths 
by  any  person  or  persons  under  or  in  pursuance  of  the  provisions  payable  on  de- 
of  this  act,  or  any  of  them,  all  and  every  such  fees  or  fee  as  would  *^IjJ*^]?**  ^**" 
have  been  due  and  payable  on  the  taking  or  making  any  legal  Jhereof. ' 
oath,  solemn  affirmation,  or  affidavit  shall  be  in  like  manner  due 
and  payable  upon  making  and  subscribing  such  declaration." 

§  20.  **  In  all  cases  where  a  declaration  in  lieu  of  an  oath  shall   Declarations  to 
have  been  substituted  by  this  act,  or  by  virtue  of  any  power  or  be  in  the  form 
authority  hereby  given,   or  where  a  declaration   is  directed   or  ^'JJ*^"!'**^ ''^ 
authorized  to  be  made  and  subscribed  under  the  authority  of  this  ■^•^"'•• 
act,  or  of  any  power  hereby  given,  although  the  same  be  not  sub- 
stituted in  lieu  of  an  oath  heretofore  legally  taken,  such  declar- 
ation, unless  otherwise  directed  under  the  powers  hereby  given, 
shall  be  in  the  farm  prescribed  in  the  schedule  hereunto  annexed.** 

i  21.  "  In  any  case  where  a  declaration  is  substituted  for  an  Personsmaking 
oath  under  the  authority  of  this  act,  or  by  virtue  of  any  power  or  ftlse declaration 
authority  hereby  given,  or  is  directed  and  authorized  to  be  made  deemedjguilty 
and  subscribed  under  the  authority  of  this  act,  or  by  virtue  of  any  ™J!I1**^ 
power  hereby  given,  any  person  who  shall  wilfully  and  corruptly 
make  and  subscribe  any  such  declaration,  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  deemed  guilty  of  a 
misdemeanor." 

Schedule  referred  to  by  the  foregoing  Act. 

r  A.  B.  do  solemnly  and  sincerely  declare,  that        ■     ■ 

and  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  the  provisions  of  an  act  made  and 
passed  in  the  '  i^ear  of  the  reign  of  his  present  majesty  f  w- 

tiluled  An  act  [here  insert  the  title  of  this  act  J. 


meanor. 


.1* 

• 


3  u  3 


1030 


[See  Rex  ▼.  Edwards,  p.  677-] 

'PHE  following  case  shews  that  the  offence  of  bigtny  my  be 
committed,  although    the  second  marriage  was  contncted 

under  circumstances  which  would  render  it  invalid  in  ttt  odwr 

respects :  — 
In  ■  oMt  of  On  an  indictment  for  bigamy»  it  appeared  thai  the  priioiicr, 

*hf*"^' '*''*'*  ^*^*"6  ^^^^  previously  married  in  1828,  contracted,  during  tk 
mwnedTth '^  lifetime  of  his  first  wife,  a  second  marriage  with  one  Elm  Bmn, 
cond  wife  not  tinder  the  name  of  Eliza  Thick  /  and  the  second  wife  proved  tint 
by  ber  rtal  she  had  never  been  known  by  the  name  of  Thtck,  but  had  if- 

namc,  but  by  ■  sumed  it  when  the  banns  were  pubHshed,  that  her  neighbotvs 
false  namt  pur-  might  not  know  that  she  was  the  person  intended.  Ad  objectioo 
held  ib«  u»  '  was  made  that  the  offence  was  not  complete ;  for  that  is  tk 
crime  was  Second  marriage  had  been  celebrated  under  a  falie  name,  it  w 

neTenheless  void  ab  initio. — But  per  Gurnet^  B«  That  only  applies  to  the  tat 
complete.  marriage;  and  I  am  of  opinion  that  the  parties  caooot  be  alloTttl 

to  evade  the  punishment  for  an  offence,  by  contracting  a  cod- 

certedly   invalid   marriage. —  Verdict,   guilty.     Rex  ▼•  Pt**^ 

Maidstone  Winter  assizes,  1 83'J,  5  C.SfP.  412. 

[See  Rex  v.  Tibshelfi  I  B,  if  Ad.  190.  p.  676.,  and  Vol.  IV. 

p.  501. ;  Rex  v.  Wroxton,  ^  B.  Sf  Ad.  640.  p.  676.,  and  VoLlV. 

p.  503.;  Rex  v.  Allison,  C  C.  R.  109.  p.  674.] 


^ost  £)fiSce,  C>ffence0  relatttie  to. 

[See  p*G87.  ^  seg.J 

5&6W.4C.81.    RV5&6  fF.4.c.8I.,rcciting52G.S.c.  143. (fl) (seep. 698»W 

also  7  &  8  G.  4.  c.  29.  §  10.  (relating  to  sacrilege,  tee  p.  790.1 
So  much  of  the  and  also  reciting,  that  "whereas  it  is  expedient  that  alesscrpo- 
rcdted  sets  as  nishment  than  that  of  death  should  be  provided  fcr  the  punisbool 
inflicto  the  ©f  the  offenders  convicted  of  any  of  the  offences  90  speci6edbti« 
5^,h  flHrtto  «a»^  *c^  of  the  fifty^second  year  of  the  reign  of  his  late  majesty  Lis? 
sceeltng  mU  George  the  third,  and  in  the  said  act  of  the  seventh  and  eighth  vean 
sacrilege  repeal-  of  the  reign  of  king  George  the  fourth,"  it  is  enacted  <*  that  toDucb 
cd,  and  trans,  of  each  of  the  said  acts  as  inflicts  the  punishment  of  death  upfs 
P?"^®"  •"'^  persons  convicted  of  any  of  the  offences  therein  and  hcreiD-bcltf* 
*^^"     *  specified  shall  be  and  the  same  is  hereby  repealed,  and  that  Troc 

and  after  the  passing  of  this  act  every  person  convicted  oTifl.y^ 
the  offences  in  the  said  act  so  specified,  or  of  aiding  or  sbettic^ 
counselling  or  procuring  the  commission  thereof,  shall  beloNt 
to  be  transported  beyond  the  seas  for  life,  or  for  any  term  notisi 
than  seven  years,  or  to  be  imprisoned,  with  or  without  han)*t' 
hour,  in  the  common  gaol  or  house  of  correction  for  any  term  i^ 

-Exceeding  four  years." 

»■  ■ —^^ 

(a)  By  which  stealing  letters  from  the  post,  mail,  &c,  is  made  s  apioJ  ***' 


Ipo&t  (3f&ct,  fDSentt^  relative  to.  lOSl 

By  6  fP.4>.  c«4m  Whereas  by  an  act  passed  in  the  last  ses-  6W.4.  c4. 
aion  of  parliament,  intituled  Anadjbr  abolishing  capital  punithmenU 
in  cases  of  Utter  stealing  and  sacrilege^  the  punishment  of  death  was 
taken  away  in  cases  of  letter  stealing  and  sacrilege;  hut  by  reason 
of  a  clerical  error  in  copying  the  same,  a  doubt  may  be  enter- 
tained whether  persons  guilty  of  such  offences  are  now  by  law 
liable  to  any  punishment :  be  it  therefore  enacted  by  the  king's 
most  excellent  majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  tnat  the   How  recited  act 
same  act  shall  be  read  as  if,  mstead  of  the  words  '  in  the  said  act  ^^^^  ber«ad. 
BO  specified,'  the  words  '  in  the  said  acts  so  specified'  had  been 
inserted  in  the  said  act  of  the  last  session ;  and  that  all  persons  penons  coo* 
who  may  hereafter  be  duly  convicted  of  any  of  the  offences  men-  dieted  of  of- 
ttoned  in  the  said  act  of  the  last  session  shall  and  may  be  sen-  fences  under 
tenced,  by  the  court  or  judge  by  or  before  whom  such  offenders  ^^  ^™  ^^  ^ 
may  be  tried,  to  transportation  for  life,  or  for  any  term  of  not  less  ^*'^**    ^^^ 
than  seven,  or  to  be  imprisoned  for   any  term   not  exceeding  j^m, 
three  years,  with  or  without  hard  labour,  and  for  any  period  of 
solitary  confinement  during  such  imprisonment,  at  the  discretion 
of  such  court  or  judge. 

Sacrilege  • 

[See  p.  790.] 

[See  5  &  6  FT.  4.  c.  8K  and  6  W.  4.  c.  1.  suprk.^ 

_  _— — II 1^ 

teamen* 

[See  p.  791.  et  seq,'] 

^HE  following  enactments  have  reference  to  offences  committed 
in  regard  to  seamen  on  board  merchant  ships :  — 
5&6  fr»  4%  c.  19.  $  38.    •*  Whereas  by  an  act  passed  in  the  5&6  W.  4. 
ninth  year  of  the  reign  of  his  late  majesty  king  George  the  fourth^  c.  19. 
for  consolidating  and  amending  the  statutes  in  England  relative  to  Otaimoti  as- 
offences  against  the  person,  a  summary  jurisdiction  (a)  is  provided  "uj^^^l^i 
for  the  punishment  of  persons  guilty  of  common  assaults  and  bat-  on  boud  mer* 
teries :  and  whereas  it  is  expedient  that  the  provisions  of  the  said  chant  shipc  mijr 
act  should  be  extended  to  similar  offences  committed  on  board  b«  MimnMriljr 
merchant  ships  as  herein-after  provided  ;  be  it  therefore  further  punlfhed  by 
enacted,  that  in  the  case  of  any  assault  or  battery  which  shall  *7ho^*^ 
after  the  commencement   of  this  act  be  committed  on  board 
any  merchant  ship  belonging  to  any  subject  of  the  U.  K.  in  any 
place  at  sea,  or  out  of  H.  M.'s  dominions,  it  shall  be  lawful  for 
any  two  justices  of  the  peace  in  any  part  of  H.  M.'s  dominions, 
upon  complaint  of  the  party  aggrieved,  to  hear  and  determine 
any  such  complaint,  and  to  proceed  and  make  such  adjudication 
thereon  as  by  the  said  act  any  two  justices  are  empowered  to  do, 


J^Ul 


(a)  9  C.  4.  c.  31.  §  27.  (we  p.  547.) 

Su  4 


1080  J      , 
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r  i^       A-WLW^  con- 


'^^  ^      >rfcilof 


/  •:•  r^ 


/Heitore  to  be  im* 

lUCfClMC 

>rtor  pla(*« 

[See  i?«;.V  >/.     .s  iiite  »i«n  fh« 

'THE  following  case  »^  /r//^  <»»  foreign  paiti^  who  hmve  bMB 
^  committed*  althor  >^>'/'  >reb jr  tenvptod  to  beocme  pinan^ 
under  circumstancr  //         -oielvw,  «»d  it  i»«xpe4ietic  to  MMod 

respecto : /"^       -'  behalf ;  be  it  tbcreibre  fwrtlwr  eMcted, 

In  a  csM  of  On  an  iodicf'        '  *hip  belonging  to  any  sobject  <lf  tite  I).  K* 

bigAiny,  wheiv    having  been  */       •'*  fti^d.  leave  beiiindy  of  shall  etbei  mk^  mWMkf 

the  prisoner        lifetime  of  KV    'cave  behind  oo  shore  or  at  sea,  ituuiy  fir  ~  '~ 

majTied  the  le-    ^^^^^  |j,g  z"^,  ^.'g  dominions,  any  person  belonging-  t*  his 

biMbern»r*^      she  ha«*  ^rtitxm  to  or  arrival  of  such  ship  in  the  U.  K.,  •r  I 

iutiic»  but  by  a    sume^  >^i^'«»  ©^  ^^^  voyage  or  voyages  for  whldi  snefc  per- 

ftlsenamcpur*    mi^'  ^^  have  been  engaged,  whether  sueb  person  diail  bavo^ 

poiely  aasumcd,  ^    jitdpvt  of  the  origioai  crew  or  not,  every  penon  »o  oibiMibf 

held,  that  tiie  J^^  deemed  guilty  of  a  misdemeaaor,  aad  shall  solfer  such 

nmnhe^  ^^^meot  by  fine  or  imprisonment  or  both  as  to  Che  roin«  b^ 

complete.  /^nTw hich  he  shall  be  convicted  shall  seem  meet*;  assd  the  said 

^'^  00tnce  may  be  prosecuted  by  information  at  the  suit  of  the  at- 

^!>^  i^oey-general  on  behalf  of  H.  M.,  or  by  indictment  or  other 

#^      proceeotng  in  any  court  having  criminal  jurisdiction  in  H.  M/s 

^       domhiicms  at  home  or  abroad,  where  "Sdcb  master  or  other  person 

as  aforesaid  shall  happen  to  be,  although  the  place  where  the 

offence  may  be  therein  averred  to  have  been  committed  (which 

averment  is  hereby  required  to  be  substantially  according  to  the 

fact),  shall  appear  to  be  out  of  the  ordinary  local  jurisdictiop  of 

such  court ;  and  such  court  is  hereby  authorized  to  issue  ii  cono* 

mission  or  commissions  for  the  examination  of  any  whnesses  who 

may  be  absent  or  out  of  the  jurisdiction  of  the  court ;  aud  at  the 

trial   the  depositions  taken  under  such  commission  or  comtnif- 

sions,  if  such  witnesses  shall  be  then  absent,  shall  be  received  in 

evidence." 

[See  9  G.  4.  c.Sl.  §30.  p-  B5.'] 
Scftinen  not  to  §  41.  **  No  such  master  shall  discharge  any  individual  person 
bed«^h»rged  of  his  crew,  whether  British  subject  or  foreigner,  at  any  of 
**rTll!J!;!!«  ^e  H«  M.'s  colonies  or  plantations,  without  the  previous  sanction  in 
one  of  certain  '"""itrng  of  the  governor,  lieutenant-governor,  secretary,  or  other 
luDctionaries.      officer  appointed  in  that  behalf  by  the  government  there,  or  in  the 

absence  of  all  such  authorities  at  or  near  to  the  port  or  place  at 
which  the  ship  shall  be  then  lying,  then  of  the  chief  officer  of  cus- 
toms of  such  colony  or  plantation  resident  at  or  near  to  such  port 
or  place ;  nor  shall  he  discharge  any  such  person  at  any  other 
place  abroad  without  the  like  previous  sanction  in  writing  of 
H.  M^B  mim'ster,  consul,  or  vice-consul  there,  or  in  the  absence 
of  any  such  functionary,  then  of  two  respectable  merchants  resi- 
dent there ;  all  which  said  functionaries  respectively  arte  hereby 
authorised  and  required,  and  all  which  said  merchants  ari  hereby 
authorized,  hi  a  summary  way  to  inquire  into  the  grpunds  of  any 
such  proposed,  (Irscharge  by  examinai^lf^n  oath,  and  thereupon 
to  ^ranfor  refuse  sucli  sanction  according  to  their  discretios, 
having  regard  to  the  objects  of  this  act."  .      . 


^  42i^  ^  Ko  such  master  shall  ba  aT  liberty  to  Itave  i>ellitid  iat  5  &  6  W.m4^  ^ 
any  piaca- abroad,  either  on  shore* or  at  sea,  any  person  of  his  ^*  ^^* 
crevr  as  aforesatcl,  on  the  plea  of  such  person  not  being  in  a  c<ni<*>  j^^  .    .    .  -^-^ 
dition  to  proceed  on  the  voyage,  or  having  deserted  from  the  abiwuioo  ttm 
ahip^  or  otherwise  disappeared,  oolesa  upon  a  previous  certificate  pie*  of  ino^ 
in  writing  of  one  of  sucli  functionaries  or  nerdianss-as  aforesaidi  pacity  to  pro- 
if  there  be  any  such  at  or  within  a  reasonabie  distanoe  from  the  ceed,  <kacrtiai^ 
place  where  the  ship  shall  then  be,  if  there  be  time  to  procure  the  ^**Jfj2Siri 
same,  certifying  that  such  person  is  not  in  such  condition,  or  has  Mmila7«tt«    ^ 
deserted  or  disappeared,  and  cannot  be  brought  back :  and  M  tbority. 
such  functionaries  as  aforesaid  are  hereby  authorised  and  re- 
quired, on  the  application  of  any  such  master,  to  inquire  by  ex« 
aminatien  on  oath  into,  the  circumstances,  and  to  give  or  refuse 
«uch  certificate  according  to  the  result  of  such  examination." 

^  4S.  *^  if  any  such  master  shall  leave  behind  any  one  of  his   If  any  of  th« 
crew  aa  aforesaid  contrary  to  this  act,  in  any  indictment  or  pro-  ^^  ^^  ^^^  *>*• 
ceeding  the  proof  of  his  having  obtained  such  certificate  as  afore-  o)*  Mnc^joo'!^^ 
said  shaU  be  upon  him,  it  being  the  intention  hereof  that,  except  authority^shaJl 
in  the  case  of  entering  into  H.  M.'s  naval  service,  no  person  of  be  upon  the 
the  crew  shall  be  discharged,  either  with  or  without  his  consent,  toMter. 
in  agny  place  abroad  where  such  functionary  can  be  found,  unless 
he  shall  have  given  such  sanction  thereto." 


[See  Bex'  v.  Justices  of  Leicestershire  and  the  following  cases, 

p.  822] 

JlEX  y.  Justices  of  Suffolk,  T.  5  W.  4.,  5  Nev.  Sf  Mann.  139.  On  application 

Robert  Hewes  was  indicted  at  the  Easter  quarter  sessions  for  ^<"*  •  mand«. 
the  county  of  Siiffoikf  in  1835,  for  maliciously  poisoning  some  horses  ""!L*j''?2f 
belonging  to  bis  master.    At  the  trial  it  appeared  that  the  pri-  ^^^  ^"j^|  ,^  *^^ 
soner  had  administered  to  the  horses  a  root,  cut  into  pieces,  called  quarter  scMioot 
bank^break,  which   caused  a  slow  inflammation,   of  which  they  the  jury  had 
died.     The  defence  set  up  by  the  prisoner  was,  that  this  drug  foundatpecinl 
was  of  a  stimulating  nature,  and  was  frequently  administered  to  ^'i^ict  which 
horses  to  improve  their  coats,  and  that  he  had  given  the  root  to  acquittat 
the  horses  for  this  purpose,  and  had  not  acted  from  a  malicious  whereaa  the 
motive.   At  the  conclusion  of  the  case,  the  prisoner's  counsel  con-  aeisions  entered 
tended  that  the  prisoner  was  entitled  to  an  acquittali  as  there  was  *  ▼prdict  of 
no  proof  that  the  act  was  done  maliciously,  and  he  cited  a  passage  flf  ^^i .  '  7L 
from  third  institute,  (a)    The  chairman  summed  up  the  evidence*  f^,^  j„  r^uir.  * 
and  the  jury  returneo  a  verdict  of  **  guilty  by  mischance/'     This  ing  the  minute 
verdict  was  entered  by  the  clerk  of  the  peace,  in  the  minute  book,  of  the  verdict  to 
of  the  proceedings  of  the  sessions.    The  counsel  for  the  prisoner  ^  entered  ac- 
submitted  that  this  finding  of  the  jury  was  a  good  special  verdict^i  J"'^*"^.!.**  **^ 
and  that  the  prisoner  was  upon  that  finding  entitled  to  an  acquitlaj.  ^  entry  oUh« 
The  chairman,  however,  told  the  jury  that  he  could  not  receive  tbi#  verdict  is  mat- 
verdict,  and  that  they  must  find  in  terms  either  that  the  prisoriej;  ter  for  the  con- 
was  guilty  or  not  guilty.  The  jury  again  retired,  and  after  a  short  wderaiion of  tba 
time  returned  and  found  the  prisoner  guilty,  but  recoounended  *^^-!l'^™- 

(a)  Cap4 15.  p.  67.,  "  Of  Burning  of  IIou^cs."    If  it  he  tfone  hy  mischanrt?  or 
negligence,  it  is  not  felony.  >    < 


/  > 
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lUx  T.  Jutdect  him  to  mercy :  the  chairman  asked  them  apoa  what  groandi  thej 
of  Suffolk.  recommended  the  prisoner  to  mercVf  and  they  said,  **  fieaose  we 

"7 —  '    think  it  was  not  done  with  any  malicious  intentioa,  but  to  letter 

SmbL  t^  the  condition  of  the  horses."  The  chairman  then  directed  (W 
tbe  proper  clerk  of  the  peace  to  enter  a  verdict  of  guilty,  which  wm  done, 

couneistoap.  and  the  prisoner  sentenced.  An  application  wa»  sfterwinb 
ply  to  ttw  ae-  made  to  K.  B.  for  a  wiandamut  to  the  jnsticest  commssdiog  tbea 
y^^T^lw**  '®  cancel  the  alteration  made  by  the  clerk  of  the  pesce  in  tk 
for  a  panioa.      mjnute  of  the  verdict)  or  to  alter  the  minute  of  the  verdia  so  gives 

according  to  the  fact.  —  LiUledale  J.  (a)  I  am  of  opinios  dnt 
we  have  no  power  to  issue  this  mandamus*    The  rule  it  for  a  mu^ 
damui  to  cancel  the  alteration  made  by  the  derk  of  tbe  peace,  or 
to  alter  the  minute  of  the  verdict  according  to  the  fact,  h  oiajbc 
admitted  that  this  court  has  a  species  of  superintending  jQrildi^ 
tion  over  inferior  courts,  but  we  must  see  that  this  juriidHltoB  Ims 
before  been  exercised  in  the  manner  now  propoaed.    It  ii  vged 
that  we  interfere  with  the  court  of  quarter  sessions,  ssd  obligt 
them  by  mandamast  in  certain  cases,  to  enter  continuances  bb^ 
hear  an  appeal.    In  those  cases  thb  court  merely  puts  the  coort 
of  quarter  sessions  in  motion>  and  obliges  them  to  decide,   la  lUr 
V.  Bowman  (6)  this  court  merely  directed  the  court  of  qoancr 
sessions  to  make  up  the  record ;  and  that  was  done  sfter  leae 
difficulty.    We  have  no  authority  to  interfere  with  the  practice  of 
other  courts  in  this  way.    At  the  assises,  disputes  aometiiBa  vm 
as  to  the  mode  of  entering  the  verdict*   If  we  interfere  in  thii  caie, 
we  may  as  well  interfere  with  the  proceedings  at  the  assiiei,  or 
with  the  proceedings  of  any  other  court  in  the  kingdom.  Whelber 
the  verdict  is  entered  properly  or  improperly,  is  matter  kr  tk 
consideration  of  the  court  in  which  the  trial  takes  place.  Tbe 
finding  of  the  jury  might,  perhaps,  amount  to  something  to  be 
returned ;  but  as  no  instance  has  been  given  of  an  eieroff  of 
jurisdiction  in  a  similar  case,  this  rule  should,  in  my  opiaios,  be 
discharged. — Patieson  J.  If  there  had  been  any  author^  for  tkii 
course  of  proceeding,  we  should  have  been  desirous  to  proceed  ti 
ascertain  whether  justice  has  been  done  in  this  case.    Bntatae 
authority  has  been  adduced,  we  ought  not,  in  my  opinion,  toii> 
terfere.     The  cases  cited,  in  which  this  court  has  by  mudatm 
compelled  the  court  of  quarter  sessions  to  enter  continisaccs  and 
hear  an  appeal,  do  not  resemble  this  case.    The  court,  by  order- 
ing continuances  to  be  entered,  is  only  supplying  a  defbct,aBd(be 
mandamus  in  such  cases  commands  the  court  of  quarter  mMM 
to  hear  an  appeal.    It  is  necessary  that  there  should  be  oos- 
tinuances  entered,  to  give  the  court  of  quarter  sessions  Jon^ 
tion,  and  for  that  purpose  they  are  directed  to  be  entered.  Soi 
if  it  were  necessary,  as  in  Res  v.  Bowman^  that  a  record  shooU 
be  made  up,  this  court  would  interfere  by  mandamus^  as  it  did  ii 
that  case.     But  I  have  always  understood  that  this  court  voabl 
send  a  mandamus  in  general  terms,  and  would  not  require  tbe  ia- 
ferior  court  to  do  a  specific  act  in  a  particular  mode.   It  ^^ 
be  wrong  to  issue  a  mamlamus  merely  for  the  sake  of  a  reton.  ^ 
tbe  jury  really  did  mean  that  the  prisoner  should  be  acquitted  tbe 


(a)  Ix>rd  Denman  C  X  had  left  tbe  court. 

(6)  See  6  Carr.  f  P.  101.,  and  S  JV«.  Jf  Mmn,  110.,  rvpoitedts  «»».  J^ 
iices  of  Middlesex* 
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proper  course  is  to  apply  to  the  secretary  of  state* — Williams  J«  I   Rczv  Jusdm 

see  no  reason  why  we  should  interfere  by  mayt(/Amtf«.     Where  the  of  Suffolk. 

court  of  quarter  sessions  altogether  decline  to  hear  a  matter  which 

is  within  their  jurisdiction,  this  court  has  the  power  to  issue  a 

mandamus  to  compel  them  to  do  so.     But  we  do  not  direct  a 

mandamus  to  do  a  specific  act.      If  parochial  officers  refuse  to 

make  a  rate,  this  court  will,  if  necessary,  compel  them  to  make 

one,  but  we  do  not  command  them   to  make  an  equal  rate,  (a) 

^'ere  we  to  interfere  in  this  case,  we  should  be  doing  that  for 

which  no  precedent  can  be  adduced.     I  cannot  distinguish  this 

from  any  other  point  in  practice.  —  Kule  discharged. 

[See  further,  as  to  the  principle  which  regulates  the  interference 
of  K.  B.  with  the  sessions,  Vol.  IV.  p.  1224.  el  seq.,  and  Vol.  i  V. 
p.  1254b  ei  seq.'] 

Rex  ▼.  Bloxam^  E*  4  JV.  4.,  1  Ad,  Sf  E.  386.   At  the  Warroick-  Sessions  on  «!>« 
shire  January  sessiona^  1832,  James  Smith,  having  been  convicted  peal  quash  a 
by  Dr.  Bioxam  of  being  an  idle  and  disorderly  person  in  refusing  conviction,  but 
to  support  his  wife  and  child,  whereby  they  became  chargrable  to  ^'^V*  *^****    ^ 

*u  •  urojL  II  •*.i  •*•  u-u  and  the  court  of 

the  parish  of  Rugbyj  appealed  agamst  the  conviction,  which  was  k.  B.  send  it 

quashed  by  the  sessions,  subject  to  a  case.   Dr.  Bioxam  thereupon  down  to  be  re- 
obtained  a  certiorari  to  remove  such  case,  and  the  orders  and  stated  on  its  bc- 
proceedings  of  the  sessions,  into  this  court,  and  the  usual  re-  '"^  brought  up 
cognisances  were  entered  into  for  prosecutin?  the  certiorari.     On  ^J*^"^**'?"' 
the  hearing  m  this  court,  the  case  was  sent  back  to  the  sessions  to  going  down  to 
be  restated.     At  the  July  sessions  1833,  the  appeal  was  reheard,  be  re>suted,  the 
and  the  court  then  contirmed  the  conviction,  subject  to  a  case  "essions  con- 
reserved  to  the  appellant.     In  Michaelmas  term  1833  a  rule  ©f /f?^  ^'^  *?"' 
this  court  was  obtained,  calling  on  the  prosecutor  of  the  appeal  to  y^^^*  ^^H^ld. 
ahew  cause  why  the  recognizances  of  the  defendant  (Dr.  Bioxam)  tbat*dJe  party 
and  his  bail  should  not  be  discharged,  and  why  all  further  pro-  who  originally 
ceedings  on  the  certiorari  and  the  restated  order  of  sessions  re-  moved  the  cer- 
turned  therewith  into  this  court  should  not  be  stayed  until  the  tio«riw«»no* 
prosecutor's  attorney  should  undertake  to  pay  the  defendant  or  ^^ilJj'iJ'^ 
his  attorney  his  costs  if  the  last  decision  of  the  sessions  should  be  after  the  judg. 
affirmed  by  this  court.     It  was  stated  on  the  affidavit,  in  answer  ment  was  re- 
to  this  application,  that  the  ground  on  which  the  case  was  before  versed ;  Held 
tent  back  to  the  sessions,  was  their  omission  to  state  certain  facts ;  •!«>  **»*  under 
that  they  had  now  specially  found  those  and  other  facts,  but  that  j^^^owf' 
Buch  their  special  finding  was  inconsistent  with  the  determination  cannot  issue 
they  had  come  to  in  favour  of  the  conviction  ;  that  at  a  subsequent  after  six  months 
session  (October  1833)  the   appellant  had  moved  that  the  case  have  elapsed, 
should  be  restated,  and  the  proceedings  returned  to  this  court  '^'***?^"?J 
under  the  original  certiorari,  and  an  order  had  been  made  by  the  cJ™^JfJ,e  de» 
justices  accordingly*   A  rule  was  thereupon  granted  by  this  court,  i^. 
enlarging  the  rule  for  discharging  their  recognisances,  until  the 
judgment  of  this  court  should  be  given  upon  the  restated  case  and 
order  of  sessions,  in  the  matter  ot  the  above-mentioned  conviction. 
In  Hilary  term  1834,  a  rule  was  obtained,  calling  on  the  prose- 
cutor of  the  appeal  to  shew  cause  why  the  rule  last  above-men- 
tioned should  not  be  discharged,  and  why  the  certiorari  should  not 
be  quashed,  and  a  procedendo  awarded  to  carry  back  the  record  of 
conviction  to  the  sessions.     The  affidavit  in  support  of  this  rule 
professed  to  explain  the  finding  and  judgment  of  the  sessions 

(rt)  1  AW.  P.  L   62. 
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BexT. Bloxam.  complained  of  by  the  appellant;  and  it  stated  that  aUhougb  the 

sessions  had  made  an  order  fur  restating  the  case  and  returning 
the  proceedings  to  this  court,  no  case  had  ever  been  prepared  or 
brought  up  on  behalf  of  the  appellant  under  the  existing  writ  of 
cerliorarit  nor  had  he  applied  ibr  any  new  certiorari  for  that 
purpose,  and  that  six  months  had  elapsed  since  the  reservation  of 
a  case  at  the  Jultf  sessions.  It  was  therefore  suggested  that  the 
prosecutor  was  now  disabled  from  further  carrying  up  such  re» 
stated  case  or  proceedings  to  this  court,  under  the  present  or  any 
other  certiorari  ;  that  the  conviction  must  remain  in  force,  and  that 
the  object  of  the  respondent  in  suing  out  the  certiorari  and  giving 
the  recognizances  having  thus  been  effected*  the  recognizances 
ought  to  be  discharged.  In  an  affidavit  on  the  other  side,  it  wu 
represented  that  the  delay  in  preparing  the  case  had  been  occa- 
sioned by  the  defendant's  refusal  to  settle  one. — Ld.  Denmam  C.J. 
By  13  G.  2.  c.  18.  §5.»  a  certiorari  roust  be  applied  for  within  six 
months  next  after  the  conviction,  order,  or  other  proceeding,  to 
be  removed ;  and  according  to  the  authorities  cited  in  1  Chioyt 
Statutes f  tit.  Certiorari,  p.  133.  note  c  (a),  the  time  is  to  be  reck- 
oned without  regard  to  delays  in  drawing  up  the  case,  or  from 
any  such  cause;  and  if  this  were  not  so  held,  the  statute  would  in 
effect  be  repealed.  It  follows  from  the  express  words  of  the  act, 
that  the  court  has  no  power  of  extending  indulgence  to  a  party 
who,  from  whatever  cause,  is  behind  the  proper  time*  Then, 
however,  it  is  said  that  the  original  certiorari^  is  still  in  force.  The 
question,  therefore,  is  whether,  when  a  party  has  obtained  a  crr- 
tiorari  to  remove  a  judgment  given  against  him,  and  the  case  has 
been  sent  back  to  the  sessions,  which  implies  a  power  given  to 
them  of  rehearing  the  whole,  he  is  afterwards  bound,  upon  the 
sessions  reversing  their  former  judgment,  to  bring  up  proceedtngi 
which  are  then  in  his  favour  ;  or  whether  the  certiorari^  when  on- 
ginally  issued,  had  the  effect  of  removing  those  proceedings  which 
had  not  then  taken  place  ?  and  I  think  this  cannot  be  maintained. 
As  to  the  question  who  should  remove  the  ultimate  proceeding  of 
the  sessions,  it  is  often  unnecessary  to  raise  it,  because  if  the 
second  hearing  convinces  the  justices  that  their  former  decision 
was  right,  the  judgment  is  the  same,  and  no  such  difficulty  can 
arise.  But  where  an  opposite  decision  is  come  to,  he  who  com- 
plains of  it  is  the  party  to  bring  up  the  case.  The  appellant 
ought  to  have  done  so  in  the  present  instance,  but  he  is  out  of 
time.  The  proper  course  will  be,  to  discharge  all  the  rules;  the 
case  will  then  stand  as  if  there  had  been  no  appeal.  —  LiitUdaleJ^ 
I  am  of  the  same  opinion.  The  party  who  orignally  removed  the 
proceedings  has  nothing  to  do  with  removing  them  now.  They 
When  a  case  is  have  changed  sides.  —  Patteson  J.  I  do  not  acknowledge  the 
tent  down  to       distinction  between  restating  and  rehearing.     How  is  it  possible 

for  the  sessions  to  restate  the  case  without  hearing  it  again  ?  The 
Jiench  may  not  consist  of  the  same  persons.  If  the  certiorari  were 
considerea  as  operating  upon  the  last  order  of  sessions,  there 
would  be  this  absurdity,  that  the  party  who  sued  it  out  would  be 
b'able,  under  his  recognizancci  to  pay  costs  unless  he  got  a 
judgment  set  aside  which  was  in  his  own  favour.  —  WUliams  J. 
concurred.  —  The  court  made  the  rule  absolute  for  discharging 

(a)  See  JUi  v,  Juilices  ofSuuex,  1  M.  ^  S,  631,  704*  Vol.  IV.  p.  l^^ 


be  restated, 
it  is  implied 
that  it  is  to  be 
reheard. 
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t1)e  recognizances,  but,  with  this  exception,  discharged  all  the 
rules. 

rSee  4  &  5  W.^.  c.  27.  p.  835.] 

By  5  &  6  fF.  4.  C.76.,  intituled  An  act  to  provide  for  the  regulation  5  &  6  W.  4^ 
cf  municipal  corporations  in  England  and  Wales,  it  is  enacted —      c.  76. 

§  103.  *•  The  council  of  every  borough  (a)  which  shall  be  de-  HismajestT 
sirous  that  a  separate  court  ofouarter  sessions  of  the  peace  shall  be  may  grant  a 
or  continue  to  be  holden  in  and  for  such  borough  shall  signify  the  Mpante  court 
same  by  petition  to  H.  M.  in  council,  setting  forth  the  grounds  of  <^^qu*rt«rie». 
the  application,  the  state  of  the  gaol,  and  the  salary  which  they  ^|^  *"*^  **** 
are  willing  to  pay  to  the  recorder  in  that  behalf;  and  it  shall  be  ©Mder^iiTccr- 
lawful  for  H.  M .,  if  he  shall  be  pleased  thereupon  to  grant  that  a  tain  borougbi, 
separate  court  of  quarter  sessions  of  the  peace  shall  be  thence- 
forward holden  in  and  for  such  borough,  to  appoint  for  such  bo- 
rough, or  for  any  two  or  more  of  such  boroughs  conjointly,  a  fit 
person,  bein?  a  barrister-nt-law  of  not  less  than  five  years 'stand- 
mg;  who  shall  be  and  be  called  the  recorder  of  sucK  borough  or 
boroughs,  and  shall  hold  such  office  during  his  good  behaviour, 
and  upon  any  vacancy  in  any  such  office  to  appoint  another  fit 
person,  being  a  barrister-at-law  of  not  less  than  five  years'  stand- 
ing, to  be  the  recorder  in  the  place  of  the  person  so  making  such 
vacancy  ;  and  the  council  of  every  such  borough  shall  appoint  a 
fit  person  to  be  clerk  of  the  peace  during  his  good  behaviour ;  and   Rfcorder  to  !>• 
the  recorder  for  the  time  being  of  any  borough  shall  be  a  justice  'Ju'^'ceof  th« 
of  the  peace  of  and  for  such  borough,  although  he  may  not  have  bwouuh^*   * 
such  qualification  by  estate  as  is  required  by  law  in  the  case  of 
any  other  person  being  a  justice  of  the  peace  for  a  county ;  and 
such  recorder  shall  have  precedence  in  all  places  within  the  bo- 
rough of  which  he  may  be  the  recorder  next  after  the  mayor 
thereof;  and  in  such  case  it  shall  be  lawful  for  H.  M.  to  direct 
that  an  annual  salary,  not  exceeding  the  sum  stated  in  the  peti- 
tion of  the  council,  shall  be  paid  to  such  recorder,  by  the  trea- 
surer of  such  borough  out  of  the  borough  fund :  Provided  always,  ^*  "o* »  mem- 
that  no  person  being  such  recorder  as  aforesaid  shall  be  eligible  to        ^V**'^*' 
serve  in  parliament  for  such  borough,  nor  shall  he  be  an  alderman,  borgugh,  alder* 
councillor,  or  police  magistrate  of  such  borough  :  provided  never-  man,  council- 
theless,  that  nothing  in  this  act  contained  shall  be  construed  to  lor,  or  police 
disqualify  any  such  recorder  from  being  appointed  a  barrister  to  ni«g"tiaic, 
revise  any  list  of  voters  under  the  provisions  of  an  act  passed  in  the 
second  year  of  H.  M.,  intituled  An  act  to  amend  the  representation  s  W.  4.  c.  45. 
of  the  people  in  England  arid  Wales,  or  from  being  eligible  to  » 

serve  in  parliament,  otherwise  than  is  herein.before  provided : 
Provided  also,  that  in  every  borough  in  and  for  which  a  separate 
court  of  general  or  quarter  sessions  of  the  peace  is  now  holden, 
and  of  which  the  present  recorder  or  deputy  recorder  is  a  bar- 
rister of  five  years*  standing,  such  recorder  or  deputy'recorder 
being  qualified  as  aforesaid,  shall  be  continued  or  appointed  re- 
corder under  the  provisions  of  this  act :  Provided  also,  that  in  the 
case  of  sickness  or  unavoidable  absence,  the  recorder  of  any  bo- 
rough shall  be  empowered  under  his  hand  and  seal,  with  the  con- 
sent of  the  council  of  such  borough,  to  appoint  a  deputy  recorder, 


(a)  By  §  142.,  in  the  construction  of  this  act,  the  word  "boro'*  shall  be  con- 
strued to  mean  city,  borough,  port,  cinque  port,  or  town  corporate  named  in  ona 
of  the  said  Schedules  (A.)  and  (D.) 
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5&6W.4^ 
c  76. 


Recorder  and 
justices  to 
make  declara- 
tion before  act- 
ing. 


Sessions  of  the 
peace  to  be 
held  for  the 
borough,  of 
which  the  re- 
corder to  be  the 
sole  judge. 


Recorder  not 
to  make  or  levy 
county-rate,&c« 
nor  to  grant 
licences,  &c. 


Mayor,  in  the 
absence  of  the 
recorder  and 
deputy  re- 
corder, may 
open  and  ad- 
journ the  court. 


{Capital  juris- 
dictions, and  ^ 
all  other  riimi« 
ml  jurisdic- 
tions in 

boroughs,  other 
than  are  speci- 
fied in  this  act, 
'ibolished. 


being  a  barrUter  of  five  years'  standing,  to  act  for  lum  at  the 
quarter  seMions  of  the  peace  then  next  ensuing,  and  no  looger  or 
otherwise." 

6  104.  ''  Provided  nevertheless,  that  no  recorder  or  perNS 
assigned  to  keep  the  peace  within  any  such  borough  shall  be  ca- 
pable of  acting  as  recorder  or  justice  of  the  peace  ivithia  iocfa 
borough  until  he  shall  have  taken  the  oaths  provided  to  be  tskea 
by  justices  of  the  peace,  except  the  oath  as  to  quaiificttion  bj 
estate*  and  until  he  shall  have  made  before  the  mayor  or  before 
any  two  or  more  of  the  aldermen  or  councillors  of  such  borougli 
(who  is  and  are  hereby  authorized  and  required  to  admiiuster  the 
same),  a  declaration  in  the  following  form  ;  (that  is  to  saj,) 

?  A.  6.  do  hereby  declare^  that  I  xjoUl  JaithfuUy  and  imperiiaU^ 
execute  the  office  of  recorder  [or,  justice  of  the  peace}  for  the 
borough  of  >  according  to  the  best  of  my  judgme/U  vti 

abUityr 

§  105.  *'  The  recorder  of  every  borough  shall  hold  once  in 
every  quarter  of  a  year,  or  at  such  other  and  more  frequent  tioiei 
as  the  said  recorder  in  his  discretion  may  think  fit,  or  ss  H.  M. 
shall  think  fit  to  direct,  a  court  of  quarter  sessions  of  the  peace  b 
and  for  such  borough,  of  which  court  the  recorder  of  such  bo- 
rough shall  sit  as  the  sole  judge  ;  and  such  court  of  quarter  ki- 
sions  of  the  peace  shall  be  a  court  of  record,  and  shall  hsfe  oof^ 
nizance  of  all  crimes,  offences,  and  matters  whatsoever  cogoixabk 
by  any  court  of  quarter  sessions  of  the  peace  for  coanties  in 
England^  and  the  said  recorder  shall  have  power  to  do  all  things 
necessary  for  exercising  such  jurisdiction,  notwithstanding  ha beog 
such  sole  judge,  as  fully  as  any  such  last-mentioned  court:  Pro- 
vided nevertheless,  that  no  recorder,  by  virtue  of  his  office,  sb^ 
have  power  to  make  or  levy  any  county-rate,  or  rate  in  the  oaoire 
of  a  county-rate,  or  to  grant  any  licence  or  authority  to  aoj  per- 
son to  keep  an  inn,  alehouse,  or  victualling  house,  to  sell  excise 
able  liquors  by  retail,  or  to  exercise  any  of  the  powers  bereio 
specially  vested  in  the  council  of  such  borough." 

§  106.  "  In  the  absence  of  the  recorder  and  deputy  recorder, 
the  mayor  shall  be  authorized  and  required,  at  the  proper  tioxs 
appointed  for  the  holding  of  such  court  of  quarter  sessions  of  ibe 
peace  in  and  for  such  borough,  to  open  the  said  court,  tod  to 
adjourn  over  the  holding  of  the  same,  and  to  respite  all  recog- 
nizances conditioned  for  appearing  at  the  same,  until  soch  for^ 
tlier  day  as  such  mayor  then  and  there,  and  so  from  time  to  dsr. 
shall  cause  to  be  proclaimed :  Provided  nevertheless,  that  Dotbioe 
in  this  act  contained  shall  authorize  or  require  any  such  major  u 
sit  as  a  judge  of  the  said  court  for  the  trial  of  offenders,  ortodd 
any  other  act  in  the  character  of  a  judge  of  such  court,  sare  oolj 
in  opening  and  adjourning  the  same,  and  respiting  the  said  rec^* 
zances  in  manner  aforesaid." 

§  107.  '<  After  the  1st  dajr  of  May  1836,  all  powers  sod  jon^ 
dictions  to  try  treasons,  capital  felonies,  and  all  other  criofli 
jurisdictions  whatsoever  granted  or  confirmed  by  any  law,  statite. 
letters  patent,  grant,  or  charter  whatsoever,  to  any  major,  W» 
alderman,  recorder,  or  other  corporate  or  chartered  oficer,  ^ 
corporate  or  chartered  justice  of  the  peace  whomsoever,  in  v^. 
borough,  and  all  right  of  any  body  corporate  in  any  boroogb,  or 
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any  of  the  members  thereof,  by  virtue  of  any  law,  statute,  letters  5  &  6  W.  4, 
patent,  grant,  or  charter  whatsoever,  to  elect  or  nominate  any  c>76. 
justices  to  keep  the  peace  in  or  for  any  borough,  or  by  any 
members  of  any  such  corporate  body  to  act  as  such  justices  of 
the  peace  in  or  for  any  of  the  last-named  boroughs  other  than  is 
herein  declared,  shall  cease :  Provided  nevertheless,  that  nothing 
in  this  act  contained  shall  be  construed  to  restrain  or  prevent  the 
holding  of  any  court  of  gaol  delivery  or  general  or  quarter  ses- 
sions of  the  peace  in  and  for  any  borough  for  which  such  court 
may  now  be  holden,  until  the  said  1st  day  of  MaVf  but  every 
such  court  may  be  holden  in  like  manner,  and  with  the  same 
powers,  until  the  said  1st  day  of  Af«ij^,  as  if  this  act  had  not  been 
passed." 

§  111.  "  After  the  said  1st  day  o^  May  1836,  the  justices  as-  County  lut- 
signed  or  hereafter  to  be  assigned  to  keep  the  peace  in  and  for  the  ^^  ^  ^*^<[ 
county  in  which  any  borough  is  situated,  to  wiiich  H.  M.  shall  not  jumdiction  in 
have  granted  that  a  separate  court  of  quarter  sessions  of  the  peace  wbicbliiive  not 
shall  be  holden  in  and  for  the  same,  shall  exercise  the  jurisdiction  a  separate  court 
of  justices  of  the  peace  in  and  for  such  borough  as  fully  as  by  law  of  quarter  tea. 
they  and  each  of  them  can  or  ought  to  do  in  and  for  the  said  county;  >iona.    But 
and  no  part  of  any  borough  in  and  for  which  a  separate  court  of  *^*^''  ^^^ 
quarter  sessions  of  the  peace  shall  be  holden  shall  be  within  the  a^^^ia^or^ I 
jurisdiction  of  the  justices  of  any  county  from  which  such  bo*  borough  which 
rough  before  the  passing  of  this  act  was  exempt,  any  law,  statute,  was  exempt  ha* 
letters  patent,  charter,  grant,  or  custom  to  the  contrary  not  with-  fore  the  pasting 
withstanding;'  of  the  act, 

[See  88  G.  3.  c.  52.  §  10.  p.  832.] 

By  5  &  6  fK.  4.  c«76.  §  109.,  the  exceptions  contained  in  the 
last  above-cited  section,  as  to  Bristol^  Chester^  and  Exeler,  are  re* 
pealed. 

[See  this  act  at  large,  tit.  Catporationfl,  Vol.  I.] 
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THE  THIRD  VOLUME. 


ABATEMENT, 

pleas  in,  394,  395. 
ABDUCTION, 

forcible,  of  women,  964,  965. 
ABORTION, 

causing,  offences  relating  to,  534. 
ABROAD, 

homicide  committed,  349,  350. 
ABSCONDING, 

when  a  ground  for  arrest,  35. 
ACCESSARY, 
definition  of,  ]. 
none  in  treason,  I.   See  tit.  Treason^ 

nor  in  misdemeanors  ;  are  all  principals,  2.  6t 
•   nor  in  sudden  offences,  as  manslaughter,  5. 
in  felony, 

implied  as  to  common  law  felonies,  2. 

as  to  statutable  felonies,  when,  2. 
before  the  fact, 
who  is,  5,  4,  5. 

must  be  absent  at  the  time  of  the  felony  com* 

mittedf,  3.  16. 
distinction  between    and  principals  in  second  de- 
gree, 3.    See  also  p.  16. 
aiders  and  abettors,  3. 
constructive  presence,  3, 4. 
case  of  principal  not  doing  the  act  as  agreed  between 

him  and  accessary,  4,  5. 
not  by  concealing  a  known  intended  felony,  5. 
nor  by  a  bare  permission,  5. 
nor  a  command  countermanded,  5. 

se€usf  as  to  acts  done  under  antecedent 

advice,  5. 
after  the  fact, 

what  constitutes,  6,  ?• 

can  only  be  in  felony,  6. 
the  felony  must  be  complete,  6* 
not  mere  knowledge,  without  discovery,  6. 
when  suffering  a  felon  to  escape,  6. 
helping  his  escape,  7* 
rescuing  him,  6* 
not  receiving  back  stolen  goods,  7* 
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A  CCESS  ARY — continued. 

in  the  case  of  husband  and  wife,  7.     See  iVife. 
accessary  to  an  accessary,  7. 
by  receiving  stolen  goods.     See  Receiver. 
proceedings  against,  7.  et  $eq. 
under  7  G.  4.  c.  M. 

may    be   prosecuted   afler    principal's   coDviction, 

though  not  attainted,  7,  8. 
before  the  fact,  may   be  tried  as  such,  or  as  a 

substantive  feloo,  8. 
where  ofiPence  is  committed  on  or  beyond  seat, 

6.25. 
offences  in  difiPerent  counties,  may  be  tried  io 

either,  8. 
not  twice  for  same  offence,  8. 
after  the  fact,  by  what  court  to  be  tried,  8. 
offences  on  or  beyond  seas,  8. — ^26. 
in  different  counties,  8. 
under  7  &  8  G.  4.  c.  29.    {Larceny  Act.) 

punishment  of,  and  of  principals  in  2d  degree,  9. 
of  offences  punishable  on  summary  conviction,  9. 
under  7  &  8  G.  4.  c  30.  {Malicious  Injuries.^ 

punisliment  of,  and  of  principals  m  2d  degree,  9. 

of  abettors  in  misdemeanors,  9. 
under  9  G.  4.  c.  31.    (Offences  against  the  person.) 
punishment  of,  9. 
in  murder,  9,  10. 
indictment  and  trial  of,  10. 

precedents  of  indictment,  18,  19. 

accessary  and  principal  in  same  indictment,  10. 

in  different  indictments,  10. 
principal  must  be  first  convicted,  10.;  (but  see  7  G. 

4.  c.  64.  $  9.  p.  8.) 

but  need  not  be  attainted,  10.  See  also  pp.  7*8. 

case  where  person  charged  as  accessary  to  more 

than  one,  10,  H* 
case  where  principal  erroneously  attaint,  1 1. 

judgment  good  till  reversed,  1 1 . 
accessary  may  shew  principal  not  guilty,  11,  IS. 
either  in  law  or  in  fact,  12,  13. 
even  after  principal's  conviction,  1 1,  12. 
confession  by  principal,  not  admissible  to  prove 

J;uilt  of  accessary,  li 
icted  as  principsl»  13. 
principal  acquitted  may  be  indicted  as  acceasarj 

before,  IS- 
or  as  accessar}'  after,  14. 
indictment   must  state    the  name  of  prindpsl  if 

known,  If* 
if  the  principal  be  stated  to  be  unknown,  it  b 
no    objection   that  another  bill  charges 
An  B.  as  principal  felon,  14. 
precedent  of  information  against,  20. 

of  warrant  thereupon,  20,  21. 
of  commitment  thereupon,  21. 
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ACCESSARY  ^continued. 

m  forgery  and  uttering,  263. 
to  felony  or  piracy  at  sea,  25. 
in  coining,  &c.  147. 
in  maiming,  529* 
in  rape,  726. 
ADDITION.     See  Indictment. 
ADULTERY.     See  Lewdness. 
ACCOMPLICE,     See  Vol.  I.  tit.  Evidence. 
competency  of,  31. 

justices' <authority  as  to  pardon  of  accomplice,  31. 
claim  to  pardon  of  one  who  has  turned  king's  evidence.  32. 
ACCOUNT, 

false.    See  Cheat. 
ACCUSING, 

in  order  to  extort  money,  503. 
ADJOURNMENT, 
of  sessions,  826. 
ADMIRALTY  COURT, 
jurisdiction  of,  22. 

at  common  law,  before  28  H,  8.,  22. 
within  a  county*  22. 
28  H.  8.  c.  15.,  23. 

offences  on  the  sea,  &c.  23. 

if  an  oflPence  be  done  within  the  body  of  a  county, 

the  admiral  has  no  jurisdiction,  23. 
high  and  low  water  mark,  23. 
shooting  from  the  land,  and  killing  on  the  sea,  23. 
goods  stolen  on  sea  and  brought  on  shore,  24'. 
offences  in  harbours,  or  below  bridges  in  great 

rivers,  24. 
accessary  at  land  to  felony  at  sea,  25. 
extension  of  statute  by  39  G.  3.  c.  37.,  25. 
trial  and  punishment  of  offences  in,  under  statutes  7  &  8.  G.  4. 

C.28.  c.  26.  c.  30.,  and  9  G.  4.  c.  81  •,  25. 
costs  of  prosecutions  in,  by  stat.  7  G.  4.  c  64.,  25. 
accessaries  to  offences  on  high  seas,  &c.  26. 
mode  of  trial  and  judges,  26. 

times  for  holding  court,  26. 
as  to  wilful  destruction   of   ships,    see   Malicious  Injury; 

Wreck. 
as  to  forging  signature  of  registrar,  see  Forgery. 
justices  may  take   examinations  as  to   offences   committed 
within  Admiralty  jurisdiction,  and  commit  the  persons 
charged.     See  Vol.  V.  p.  1 1. 
ADVERTISING, 

for  stolen  goods,  484. 
ADULTERY, 

punishment  of,  by  ecclesiastical  law,  508. 
AFFRAY, 

what  it  is,  26. 

words  do  not  amount  to,  27. 
challenge  to  fight,  27. 
publication  of,  27- 

3x3 
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AFFRAY — continued. 
what  it  18 — continued, 

affray,  though  no  actual  violence,  27. 
2  Ed.  Ss  c.  3.,  going  armed,  27. 
exceptions,  27,  28. 
power  of  peace  officers,  28* 
how  it  may  be  suppressed,  28,  29* 
by  a  private  person,  28. 

may  part  affrayers,  and  deUver  them  to  constablet, 

28- 

his  remedy  if  harmed  thereby*  28. 
in  case  of  dangerous  wound,  28. 
by  a  constable,  28. 

when  in  his  presence,  28. 
his  duty,  28,  29. 
how  he  may  imprison,  29. 
breaking  open  doors,  29. 
cannot  arrest,  unless  affray  in  bis  view,  2^ 
by  a  justice  of  the  peace,  29. 

he  cannot  order  arrest  without  warrant,  for  an  afiay 

out  of  view,  29. 
his  duty,  when  there  b  a  dangerous  wound,  29. 
punishment  of,  30. 

precedent  of  warrant  to  apprehend  for,  80. 
of  indictment  for,  30. 
AIDERS  AND  ABETTORS, 
what  they  are,  3. 

what  is  constructive  presence,  3t  4.  ^ 
where  ousted  of  clergy,  as  well  as  principals,  3. 
punishment  of,  in  misdemeanors,  9. 

of  felony,  need  not  be  averred  to  be  feloniously  present,  54& 
ALEHOUSE.    See  General  Index. 

licence  of,  forfeited,  by  reason  of  the  holding  of  unlawful  as- 

^  semblies,  755. 7Ga 

ALIAS  CAPLAS, 

process  of,  707. 
ALIAS  DICTUS, 

description  by,  in  indictment,  377. 
AMENDMENT, 

by  sessions,  of  judgment  or  order  appealed  against,  817* 

ANCHORS, 

of  vessels  in  distress,  Ac,  or  wrecked,  purchasing  or  receiviag, 

975,  976-  988,  989.    See  HTreeL 

manufacturers  of,  to  place  marks  on  them,  978, 979. 
ANGLING, 

unlawful,  punishment  of,  221. 
ANIMALS,  .  ^  .     , 

cruelty  to.    See  CaHlc,  and  Vol.  L  tit.  Crudt^^  to  Ammaiu 

stealing,  4e55. 

appeals;  ,  t      .,     / 

of  murder  or  felony,  abolished.    See  Vol.  I.  tit.  AppeaL 

trial  of,  at  sessions,  816,  817-    See  Vol.  I.  tit.  AppeaL 
APPLES  AND  PEARS, 

stealing,  454w 
APPREHENSION.    See  Arrest. 

wounding  with  intent  to  prevent,  534. 
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APPREHENSION— con/tfittiri/. 

wounding  with  intent  to  prevent— ^on/intfecf. 

construction  of  statute  respecting,  544^  545.    See  also 

Addenda f  p.  101 7« 
assaulting  constables  to  prevent,  729. 
APPROVER, 

what  he  is,  SO. 

accomplices  competent  witnesses,  31.  See  the  General  Index, 

Accomplice. 
justices'  power,  as  to  admitting  accomplices  as  king's  evi- 
dence, 31 . 
claim  to  pardon  of  one  who  has  turned  king's  evidence,  32. 
infant  cannot  be,  405. 
ARMS, 

prohibition  of  stat.  2  Ed.  3.  c.  3.  from  going  armed,  27. 

construction  of  the  statute,  27,  28. 
discharging  loaded  arms  with  intent  to  murder,  &c.,  534. 
what  are  loaded  arms,  536.    See  Addenda,  p.  1015. 
meetings  for  training  to  arms,  762. 
ARRAIG^ENT, 
what  it  is,  32. 

effect  of  plea  of  not  guilty  under  7  &  8  G.  4.  c.  28.»  33. 
if  prisoner  refuses  to  plead,  court  may  enter  not  guilty,  33. 
prisoner  must  be  brought  to  the  bar  without  irons,  33.  813. 
nolding  up  the  hand,  34.  813. 
ARREST, 

who  may  be  arrested,  34. 

Erivilege  of  parliament,  34. 
odies  corporate,  34. 
persons  charged  in  execution,  34. 
on  Sunday,  when  illegal,  35. 
for  what  causes,  35. 

suspicion  of  felony,  35. 

causes  of  suspicion,  35. 
common  fame,  35. 
circumstances  of  guilt,  35. 
flight,  35. 
evil  company,  35* 
living  idle,  35. 
hue  and  cry,  35. 

not  sufficient  where  no  crime  committed,  35. 
difference  between  a  peace  officer  and  private  per- 
son, 36,  37. 
private    person  may   prevent  commission  of 

felony,  36. 

constable  may  justify  arrest  on  probaUe  ground 

that  a  felony  has  been  committed,  36.  See 

General  Index,  Constable. 

liability  of  peace  officer  receiving  into  custody 

on  charge  by  another,  37>  38. 
when   constable   ought  to  act    on  another's 

charge,  38. 
of  persons  detected   at   night  attempting  to  commit 

felony,  37. 
3x3 
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ARREST  ^continued. 

by  whom  it  shall  be  made, 
without  warranty  38. 
by  justice,  38. 
by  private  personsy  38. 
of  vagrants,  38. 
of  persons  offending  against  Larceny  Act,  38. 

against  Malicious  Trespass  Act,  38. 
by  watchmen  and  beadles,  38. 
by  constable,  of  breaker  of  peace  in  view,  39. 
by  others  in  case  of  afiray,  39. 
to  prevent  commission  of  felony,  39« 
in  case  of  threat  of  killing,  39.  j 

with  warrant,  39.  I 

by  sheriff  or  constable,  39. 
sheriff  may  depute,  39. 

when  a  constable  may  execute  warrant  out  of 
his  own  district,  39,  4a     See  General  In- 
dex, Constable. 
any  person  may  execute  justice's  warrant,  40. 

except  the  party,  40. 
directed  to  two  jointly,  40. 
manner  of  arrest,  40.  47* 

to  be  gone  about  immediately,  40. 
opposing  the  execution,  40. 
in  the  night,  40. 
on  a  Sunday,  40. 
in  another  county,  40« 

in  order  to  find  surety  to  appear  at  the  next  sessioiis,  41. 
taking  the  fos$e  comitatuSf  41. 
breaking  open  doors,  41. 
previous  notice,  41. 
previous  demand  of  admittance,  41. 

no  particular  words,  41. 
outer  doors,  41, 42. 

in  case  of  capiat  on  indictment,  &c*  48. 
pursuit  for  treason  or  felony,  43. 
on  warrant  of  suspicion,  43. 
in  house  of  another,  43. 

distinction  between  private  persiMis  and  officers, 

43,44^ 
where  king  is  a  party,  44. 
by  private  person  to  prevent  murder,  44. 
on  a  search  warrant,  44. 
forcible  entry,  44. 
capiat  idhgatunif  44. 
levying  forfeiture  for  king,  44. 
affray  in  view  of  officer,  44. 
disorderly  public  house,  44. 
escape  after  arrest,  44. 

aliter  where  warrant  expresses  no  oftnce,  44. 
or  not  grounded  on  precedent  offisnoe,  44. 
not  in  a  civil  suit,  44. 

this  protection  not  extended  to  a  stranger, 
breaking  open  doors  to  get  out,  45. 
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ARREST — continued. 

manner  of  arrest — continued. 

killing  in  arrest  or  pursuit  in  misdemeanor,  is  murder 

in  the  officer,  45.  564. 
aliter,  as  to  felony,  45. 

after  indictment  for  felony,  45.     See  Homicide. 
case  of  a  private  person  killing  on  arrest,  45. 
whether  constable  need  shew  his  warrant,  45,  46. 

or  give  notice,  46. 
in  no  case  to  part  with  warrant,  46. 
what  constitutes,  46* 

not  by  words  only,  46. 
retaking  after  voluntary  dismissal,  47. 
after  escape,  47. 
what  is  to  be  done  after,  47. 
by  a  private  person,  47* 
by  a  watchman,  47. 
by  an  officer  with  a  warrant,  47* 
returning  the  warrant,  47. 
in  order  to  appear  at  trial,  after  indictment  found,  706.     See 

Process* 
action  against  constable  for,  48.  See  General  Index,  Constable. 
stabbing,  wounding,  &c.,  with  intent  to  prevent  apprehension, 

5S4.  544.     See  Malicious  Injuries. 
assaulting  constable  to  prevent,  729. 
fee  for  arrest,  48. 
rewards  for  person  active  in  apprehension  of  offender,  42. 

compensation  to  his  family,  in  case  he  is  killed,  43. 
justice  cannot,  without  warrant,  authorize  arrest  for  affi'ay 

out  of  his  own  view,  29* 
of  clergymen  during  divine  service,  546.  554. 
ARSENAL, 

setting  fire  to,  or  destroying.  111. 
ARSON.    See  Burning. 
ASSAULT  AND  BATTERY, 
what  is  an  assault,  48. 

by  intermediate  means,  49. 

pushing  a  drunken  man,  49. 

exposing  a  servant  in  inclement  weather,  49. 

liberties  with  females,  49. 

stripping  by  quack  doctor,  49. 
unlawful  imprisonment,  49* 
horse  running  away,  SO* 

caused  by  a  third  person,  50. 
words  cannot  amount  to,  50. 

nor  separation  of  combatants,  49* 
nor  pointing  out  person  to  be  arrested,  49* 
included  in  a  battery,  49. 
what  is  a  battery,  50. 

any  touching  wilfully  or  in  anger,  50. 
spitting  on,  50. 
when  justifiable,  50.  52. 

master  correcting  apprentice,  scholar,  &c.  51* 
master  in  defence  of  servant,  or  servant  of  master,  51. 
not  in  defence  of  master's  son,  51* 
3x  4 
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ASSAULT  AND  BAHTERY^ continued. 
when  justifiable — continued, 

military  officer  for  disobeying  orders,  51. 
in  defence  of  possession,  51. 

previous  request  to  depart  when  reqttisite,  51. 
son  assault  demesne^  52. 

what  is  self-defence,  5% 
how  punished,  52. 

by  action  and  indictment,  52. 
costs,  52,  S&* 

I  &  2  G.  4.  c.  88.,  729. 

on  constables,  &c  to  prevent  arrest  or  detainer,  729. 
7  &  8  6.  4.  c.  29n  53. 

assault,  with  intent  to  rob,  53.  786. 

must  be  on  party  intended  to  be  robbed,  5S. 
actual  demand  of  money  not  necessary,  53. 
it  must  be  averred   on   whom  demtDd  wai 

made,  5S. 
decisions  on  repealed  acts  respecting,  787, 788. 

II  &  12  fK.  S.C.7.,  5S. 

assaulting    captain   to   prevent    defence  of  ship, 

58|  5f> 

9G.  4.  c.  SI.  54. 

shooting  at»  cutting,  stabbing,  ftc.     See  MaUdm 

Ji^uria^ 

arresting  clergyman  during  divine  service,  54. 540. 
master  of  vessel  leaving  one  of  his  crew  abroad,  55. 
assaults  on  officers  endeavouring  to  save  wrecks, 

5i.546. 
forcibly  hindering  seamen  from  working,  54. 54& 
assaulting  with  intent  to  prevent  sale  of  grain,  &c 

54.548. 

in  what  cases  there  may    be  sentence  of  hsrd 

labour,  5ii 

on  summary  conviction,  54,  55*  546,  547. 
bar  to  other  proceedings,  55f  56. 547- 
cases  in  which  magistrates  not  to  proceed  jo- 

dicialiyi  55. 547* 
form  of  conviction,  5B.  54& 
extended  to  assaults  on  board  merchant  shipi, 
by  5  &  6  fT.  4.  c.  19.   See  Addenda,  p.  1031. 
private  assault  not  inquirable  in  leet»  56. 
speaking  with  prosecutor  by  leave  of  coorty  after  con- 
viction, in  order  to  compromise,  S6» 

security  given  for  expenses  of  prosecution,  va]id,56* 
precedent  of  warrant  for,  56. 

of  indictments  for,  57* 
one  indictment  for  assaulting  two  persons,  367. 
assault  with  intent  to  commit  an  unnatural  crime,  86. 
ASSEMBLY, 

unlawful,  75S*  e/  seq, 
ASSES, 

held  cattle,  within  the  Black  Act,  122. 
ASSIZES.     See  Shire  Hail. 
what  they  are,  58< 
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ASSIZES— continued. 

what  the  circuit  comiDisftion  is,  58. 

sheriffs,  justices,  &c«  to  attend,  58* 

constables'  presentment  at,  59,  6(X 

in  what  cases  judges  may  act,  though  out  of  proper  county,  60. 
judges'  lodgings,  60. 

issue  in  county  next  adjoining  town,  &c.  which  is  a 

county  in  itself,  61. 

postponing  commission  day  (3  G  4.  c.  lO.))  61. 

S  &  4  JT.  4.  c.  71- — alteration  of  place  of  holding,  62. 
dividing  counties  for  assizes,  69. 
common  pleas  at  Lancaster,  62. 

indictment  found  at  sessions,  may  be  tried  at  assizes,  812. 
ATTEMPT, 

to  commit  a  crime  indictable,  S62« 
ATTORNEY-GENERAL, 

prosecutions  by,  for  misdemeanors,  923. 
ATTACHMENT, 

definition  of,  63. 

power  of  sessions  as  to  granting,  63. 
ATTAINDER, 

difference  between,  and  conviction,  63. 

corruption  of  blood  by,  250. 

54  G.  3.  c.  145. — limiting  corruption  of  blood,  64. 

3  &  4  ^.  4.  (T.  106. — descent  through  attainted  person,  64b 

forfeiture  of  lands  and  goods  by,  248'25(X 

loss  of  dower  by  husband's,  250. 
ATTAINT.    See  General  Index,  Jurors. 
AUTERFOIS  ACQUIT,  396.  et  seg.   See  Indictment. 

an  acquittal  for  burglary  in  breaking  and  stealing,  no  bar  to 
another  indictment  for  breaking,  &c.  toith  intent  to 

stealy  106. 
an  acquittal  on  joint  indictment,  bar  to  a  subsequent  against 

one  alone.    Addenda^  p.  1009. 

BADGERS, 

keeping  pits  &c.  for  baiting.    Addenda^  p.  1000. 

BAIL, 

what  it  is,  64.  ,      . 

difference  between,  and  mainpnze,  6S. 

at  common  law,  65. 
under  7  G.  4.  c.  64.,  65. 

when  a  person  charged  with  felony  should  be  bailed,  65. 
See  also  stat.  5  &  6  ^  4.  c.  33.    Addenda^  p.  998* 
two  justices  necessary,  65. 
examination,  &c.  must  be  taken  in  writing,  65. 
bailment  to  be  certified  in  writing,  66. 
subscribed  by  justices,  66. 
in  cases  of  misdemeanors,  66. 
as  to  coroners,  66. 

justices,  &c.  acting  contrary  to  act,  to  be  fined,  6^. 
by  writ  of  habeas  corpu.     See  Habeas  Corpus. 
taking  insufficient  bail,  66. 

examination  as  to  6ufficienc3r,  66. 
number  and  amount  of  sureties,  66. 
commitment  without  bail  or  mainprize,  67. 
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BAIL  —  continued. 

in  case  of  a  daogerouB  wound>  67. 
requiring  excessive  bail,  67. 
denying,  where  it  ought  to  be  granted,  67. 
granting!  where  it  ought  to  be  denied^  67. 
acknowledging  in  another  man's  name,  74'. 

punishment  under  Stat.  1  ff.  4.  c.66»,  258. 
forms  of  bail,  74,  75. 

of  warrant  of  deliverance.  75. 
BANK  OF  ENGLAND, 

clerks  of,  making  out  fraudulent  dividend  warrants,  257* 
offences  relating  to  plates,  paper,  &c«  for  forging  bank  of 

England  notes,  25^—267. 
1  IV.  4.  c.  66.,  258.  260. 
1  G.  4.  c.  92.,  266,  267. 
may  cause  impression  to  be  made  by  machinery  on  notes  in 

lieu  of  signature,  268. 
BANKRUPT, 

swearing  falsely,  77. 

not  surrendering,  Scc^  concealing  or  embezzling  his  estate,  77. 
BANK  NOTES.     See  Larceny,  Forgery. 
BANKS, 

destroying,  76* 

22  H.  8.  c.  11.— Powdike,  76. 
42  G.  3.  c.  32. — Banks  near  Plymouth,  76. 
7  &  8  G.  4.  c  40.  §  12w— destroying  any  sea   bank,  &c.  or 

works  on  anj'  river  or  canal,  76. 
removing  piles  of  sea  bank,  or  damaging  navigatioii  of 

river  or  nnali  76. 
BARGE, 

stealing  from,  480. 
BARNS, 

punishment  for  burning  at  common  law,  109. 

by  statute,  110. 
BARON  AND  FEME.     See  Wife. 
BARRATRY, 

what  it  is,  77>  78. 
how  punished,  78,  79. 
indictment  for,  78. 
BASTARD, 

procuring  miscarriage  of,  79. 
concealing  birth  of*  79. 
murder  ox.    See  Homicide* 
BATHING, 

in  public,  offence  of,  509. 
BATTERY.     See  Auauli  and  Battery. 
BAWDY  HOUSES.     See  Gaming. 

proceedings  againsty  under  25  6.  2.  c.  86.9  316.    See  also 

568— 57a 
wife  may  be  indicted  with  her  husband  for  keeping,  50^  568* 
indictment  for  keeping,  509. 
BEAR  BAITING, 

houses  or   pits  for,   penalty   for  keeping,  &c      Addenda$ 

p.  1000. 
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BEASTS, 

stealing,  456. 
BEASTIALITY, 

punishment  for,  86. 

BEES, 

stealing,  ^56* 
BEGGARS.     See  Vagrants. 
BIGAMY.     See  Polygamy. 

BINDING  TO  GOOD  BEHAVIOUR.     See  Surety. 
BLACK  ACT, 

repeal  of,  79. 

cases  decided  on,  ill. 
BLACK  LEAD, 

stealing,  4f5% 
BLASPHEMY  AND  PROFANENESS, 

punishment  of,  799  SO. 

depraviog  the  established  religion,  80. 

speaking  in  derogation  of  the  Common  Prayer,  80. 

representing  Deity  in  stage  plays,  80. 

denying  the  Trinity,  81. 

obscene  book,  81. 

writing  against  Christianity,  81. 

oral  or  written,  equally  criminal,  82* 

in  navy,  82.     See  Stoearing. 

BLOOD, 

corruption  of,  by  attainder,  63. 

BOAT, 

stealing  from,  480. 
BODIES  (DEAD), 

taking  up,  83. 

taking  away  for  sale*  83. 

selling  for  dissection,  84. 

refusing  to  bury,  84. 

bodies  cast  on  shore,  84. 

Creventing  a  burial,  84. 
urying  without  notice  to  coroner,  84. 

arresting,  84. 

anatomy  schools,  84.     See  stat.  2  &  8  FT.  4.  Vol.  I.  tit. 

Anatomy. 

BONDS, 

stealing,  &c.  459.     See  Larceny. 
receiving,  knowing  to  be  stolen,  14,  15. 
BORSHOLDER.     See  Vol.  I.  tit.  Constable. 

BREAD, 

selling  unwholesome,  128. 
BREAKING  GAOL.    See  Prison  Breaking. 
BREAKING  OPEN  DOORS, 

when  justifiable,  to  arrest,  43,  44. 
BRIBERY.     See  Vol.  V.  tit.  Parliament. 

punishment  of,  85. 

by  persons  in  office,  85* 

reward  for  office,  85* 

of  voters  at  elections,  85* 

of  jurymen,  85- 

attempt  to  bribe,  85.  862. 
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BRIBERY— confintifcf. 
of  jud^e,  85. 
of  cabinet  ministery  85. 
of  members  of  corporations,  85. 
BRIDGES, 

general  law  of  making  and  repairing,  606. 
common  law  liability  of  counties,  606. 
liability  of  individuals  by  tenure,  606. 

of  bodies  corporate  by  usage  or  prescription,  606. 
of  inhabitants  of  particular  parish,  &c^  606, 607. 
what  kind  of  bridges  counties  are  liable  to  repair,  609—616. 
built  by  private  person,  and  used  by  public,  609. 

by  trustees  of  road,  609,  610,  611. 
not  a  bridge  erected  over  ford  deepened  for  parposei  of 

navigatioD,  611. 
aliter  if  by  a  private  person,  611  • 
horse  bridge  enlarged  to  carriage  bridge^  612L 
foot,  horse,  or  carriage  bridge,  612. 
new  foot-bridge,  though  part  of  ancient  bridge,  reptinUe 

ratione  tenwrat  613. 
bridge  built  in  a  highway,  originally  for  individual  coo- 

venJeace,  604^ 
bridge  over  a  navigable  cut,  614',  615. 
bridge  used  by  public  when  dangerous  to  pan  througb 

rifer,  616. 

43  G.  S.  c.  59.,  617. 

counties  not  liable  to  repair  bridge  unleii  bnilt 

under  direction  of  county  survejor,  617. 

bridge  widened  by  trustees  without  his  sancdoB, 

not  widim,  617* 
bridge  built  by  turnpike  trustees  without  bit 

sanctioa,  617. 
wooden  bridge  replaced  on  old  abutments  by  a  bcidge 

somewhat  wider,  618> 
the  bridge  must  be  over  water  flowing  between  tianki, 

62?« 

not  a  causeway  with  arches  for  letting  off  floods,  622. 

See  also  Addenda^  p.  102S. 
22  H.  8.  c.  5.  §  9.  621. 

county  to  repair  SOO  feet  at  ends  of  bridges,  621.  See 

Addenda,  ^1121 

new  bridge  built  within  300  feet  of  an  old  bridge  in 

another  county,  621* 

causeway  with  arches   for  letting  off  floodiratcr, 

more  than  300  yards  from  end  of  bridge,  62i 

22  H»S.  c.  5*  §  1. 5t  —  power  of  justices  in  sessions  as  to  ft* 

pain  of,  620* 

franchise  where  less  than  four  justices,  620. 
may  make  process  into  another  county,  621. 
indictmeDt  for  non-repaur  of,  622. 

any  inhabitant  may  be  indicted,  623. 
must  shew  the  kind  of  bridee,  622. 
plea  by  county  thai  an  individual  baa  tmnemoriaUj  R- 

pairedy  61S» 
must  shew  who  if  Uable,  62f. 
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BRIDGES  —  continued. 

iodic! ment  for  non-repair  of — continued. 

on  a  plea  of  not  guilty,  a  county  may  give  evidence  of 

repairs  by  tndividualsy  616. 
but  cannot  8et  up  a  special  liability,  624. 
22  H.  8.  c.  5.,  618. 

counties  and  cities,  &c.  how  liable,  618. 
who  are  liable  inhabitants,  618,  619. 
charge  ratione  tenune,  how  to  be  averred,  628. 
charging  as  owner  of  navigation,  bad,  616. 
charging  corporation,  623. 
lessee  of  land  liable  may  be  indicted,  623. 
manor  held  by  tenure  of  repairing,  and  coming  to 

divers  alienees,  623. 
who  ought  to  be  jurors,  624<. 
what  justices  may  try,  624. 
inhabitants  witnesses,  624. 
fines  how  applied,  625. 

the  sessions  cannot  impose  more  than  one  fine  for  non« 

repair,  620. 
removal  of,  by  certiorari^  625. 
freehold  of,  in  whom  it  is,  619. 

property  in  materials  of,  619. 
injuring  or  destroying  maliciously,  550.619. 
pulling  down,  or  rendering  dangerous,  or  injuring  with  intent 

to  obstruct,  619>  620. 
repair  of  house  adjoining,  619. 
12  G.  2.  c.  29. — ^laying  out  money  in  repairs,  622. 

charges  of  repairing,  625. 
65  G.  3.  c.  143. — repair  without  presentment,  622. 
surveyors  of  bridges,  625* 

22  H.  8.  c.  5.  —  appointment  of,  bv  justices,  625* 

usually  hi^h  constables,  625. 
43  G.  3.  c.  59« — required  to  superintend  building  of 

bridges  by  individuals,  617- 
not  if  repaired  ratione  tenune,  617* 
repairs  of, 

43  G.  3.  c.  59. —  surveyors  to  get  materials  in  same  way 
as  surveyor  of  highways,  626.    See  General 
Index,  Higkinay* 
54  G.  3.  c.  90. — power  extended  io  divisions  less  than 

counties,  626. 
B5  G.  3.  c.  143. — surveyor's  power  to  take  stones  from 

quarries,  626* 
how  value,  &c.,  and  satisfaction  to  owner  to  be  as- 
certained, 627f  628,  629. 
manner  of  repairing,  629. 

entry  on  adjoining  lands,  629- 
changing  situation  and  widening,  629«  et  ieq, 

county  cannot  be  compelled  to  widen,  629,  630. 
43  G.  3.  c.  59* — quarter  sessions  may  alter  situation 

and  widen,  630. 
inhabitants  may  sue  for  damage  in  name  of  surveyor, 

631. 
case  of  justices  pulling  down  old  bridge  previous  to 

building  new  on  different  site,  631. 
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BRIDGES  —  continued. 
repairs  of — continued. 

12  G.  2.  c.  29. — justices  may  contract  for  rebuilding,  re- 
pairing, &c.  for  a  term  of  years,  632. 
contract  to  be   entered   in  a  book    and   open  to 

inspection,  632. 
55  G.  3.  c-  HS. — justices  may  contract,  &c.  though  no 

presentment  shall  have  been  made,  635. 
52  G.  3.  c.  110. — sessions  may  appoint  annually  two 

justices  to  superintend,  633. 
they  may  expend  202.,  6S4>. 

justices  may  contract  for  repair  with  trustees  of 

turnpike  roads,  634:,  635- 
orders  respecting  county  bridges  in  the  county  of  York,  when 

to  be  made,  631. 
materials  for  repairing,  exempt  from  toll,  632. 

forms,  636. 
order  of  two  justices  to  repair,  under  52  G.  3.  c.  110.,  636. 

certificate  to  sessions,  636. 
indictment  of  bridge  out  of  repair,  637. 
BUGGERY, 

what  constitutes  the  crime  of,  86. 
punishment,  86. 
evidence,  86. 
solicitation  indictable,  86. 
when  infant  guilty  of,  86. 
mariners,  86. 

form  of  commitment  for,  87. 
BULL.     See  Cattle. 

keeping  one*  used  to  run  at  men,  575. 

bullbaiting,  penalty  on  keeping  grounds  for,  Stc.    Addewdoy 

p.  1000. 

BULLION, 

offences  respecting,  154. 
BUOYS, 

injuring  or  de&ciog,  975.  98a     See  also  855. 
BURGLARY, 

derivation  of  word,  87. 
definition  of,  88. 
the  breaking,  88—92. 

mere  trespass  not  sufficient,  88. 

as  entering  open  door,  88. 
drawing  goods  out  by  hoc^  through  open  window, 8& 

aliter  where  glass  broken,  88. 
by  opening  casement  or  breaking  window,  88. 
by  picking  lock  or  putting  it  back,  or  leaf  of  win- 
dow, or  unlatching  door,  88. 
by  entering  chimney,  88. 
by  forcing  window  fastened  with  ledge,  88. 

pulling  down  a  sash,  89. 
by  opening  folding  doors,  SO. 

flap  of  a  cellar^  89,  90. 
not  by  entering  aperture  left  for  light,  90. 
not  by  breaking  open  external  gate  not  opening  into 

any  building,  90 
area  gate,  90. 
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BURGLARY  —  continued. 
the  breaking — continued, 

by  breaking  inner  doofy  90,  91. 
door  of  cupboard,  91. 
locked  trunk,  91. 
by  a  servant,  92. 
not  by  opening  a  sash  already  part  opened,  91. 

glass  already  broken,  fastening  undone,  91,  92. 
gaining  entrance  by  fraud,  92. 

deluding  boy  in  charge  of  house,  92. 
gaining  entrance  by  threats,  92. 
gaining  entrance  by  conspiracy,  92. 
the  entry,  93 — 95. 

breaking  without  entering  not  sufficient,  93. 
breaking  hole  and  putting  hand  through,  93. 
hand  introduced  between  broken  window  and  inner  shut- 
ters, 93. 
breaking  window,  part  of  hand  within,  94*. 
crowbar  introduced  to  break  shutters,  94. 
pistol  to  kill,  or  hook  to  steal,  being  within  the  house,  94. 
loaded  gun  discharged  into  house,  94. 
centre-bit  put  into  house,  94. 
breaking  at  one  time,  entry  at  another,  94. 

sending  in  a  child  to  steal  after  the  breaking,  94. 
mansioa  or  dwelling  house,  95 — 103. 

7  &  8  G. 4.  c. 29.  §  IS.  —  no  building  to  be  deemed  so, 
unless  communicating  with  house  immediately 
or  by  a  covered  passage,  96. 
lower  room  not  communicating  with  rest,  96. 
church,  96* 

chambers  —  lodgings,  96. 
lodging  rooms  over  coach-house,  96. 
edifice  must  be  permanent,  96. 
inhabitancy  necessary,  96. 

dwelhng  house  divided  into  two,  one  part  let  off 

and  unoccupied,  96. 
where  there  is  internal  communication,  96. 
where  lessee  of  part  let  off  used  it  for  sleeping  in, 

97. 
not  requisite  that  any  person  should  be  actually  in 

the  house,  97* 
house  lefl  by  family,  who  were  not  decided  on 

returning,  97. 
temporary  absence,  97* 
unoccupied  house,  not  slept  in  by  incoming  tenant, 

98. 
new  unfinished  house,  98. 
house  furnished  but  not  inhabited,  98. 
person  sleeping  in  house  to  protect  goods,  98. 
house  used  but  not  slept  in,  98. 
residence  left,  owner's  servants  placed  there  to  live, 

98. 
executor  placing  servant  in  testator's  house,  98. 
casual  lodging  in  tenement,  98. 
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BURGLARY — continued. 

mansion  or  dwelling-house — comiinueeL 

statement  of  ownership  of  house  in  indictment,  99. 

Sonera!  rule,  99. 
ng's  mansion,  99. 

Whitehall  —  Somerset  House,  99. 
house  of  corporation,  99. 
house  of  a  college,  99. 

servant  in  aericulture  living  in  master's  cottage,  99, 

100. 
servant  having  particular  rooms  over  an  office,  100. 
warehouseman  occupying  and  paying  rent  for  house, 

loa 

workman  in  colliery  occupying  cottage  rent  free, 

100. 
toll-keeper  residing  in  gate-house,  100. 
tenant  at  will,  101. 

house  of  manufacturing  company  occupied  by  their 

agent,  101. 
governor  of  workhouse  residing  in  it,  101. 
secretary  of  insurance  living  in  house  where  business 

carried  on,  101. 

chamber  of  guest  at  inn,  101. 
house  occupied  by  wife  or  family,  101. 
house  of  wife  living  separate  from  husband,  101, 102. 
house  occupied  by  one  of  several  partners,  108, 103. 
house  occupied  by  two  tradesmen  severally, — shop 

divided,  lOS.    See  also  455. 
inmates  of  a  house  having  several  rooms,  but  a  com- 
mon outer  door,  103.    See  also  96. 455. 
lodgers,  103. 
shop  parcel  of  house,  103. 
severed,  103. 
what  shall  be  deemed  nighty  104. 

the  offence  cannot  be  in  the  day-time,  104. 
there  must  be  intent  to  commit  a/donyt  104. 
either  at  common  law  or  by  statute,  105. 
intent  sufficient,  though  nothing  stolen,  105. 
the  intent  laid  in  the  indictment  must  be  proved,  105, 

lOS. 
different  intents  in  different  counts,  106. 
an  acquittal  for  breaking,  &c.,  and  iteafiii^,  no  bar  to 
anouier  indictment  for  brealdng,  &c.  toOk  imteni  U 

steal,  106. 
statement  of  owner  of  the  stolen  goods  in  indictment,  103, 104. 
necessary  averments  of  indictment,  104—106. 

offence  must  be  stated  to  have  been  committed  in  a 

mansion  house  or  dtodUng  house,  104^ 
the  parish  must  be  correctly  stated,  104. 
in  case  of  burglary  in  a  church,  104^ 
statement  of  name  of  owner  of  house  must  be  accoiate, 

104. 

technical  words  necessary,  104. 
hour  of  night  must  be  alleged,  104. 
need  not  be  proved  as  laid,  104. 
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BVUGLARY— continued. 

verdict  and  judgment,  106. 

acquittal  for  burglary  and  conviction  for  larceny,  106. 

for  housebreaking 
and  larceny, 
106. 
though  one  has  pleaded  guilty  to  the  burglary, 

106. 
punishment,  106. 

of  accessaries,  106. 

of  persons  having  housebreaking  implements^  107* 
recompense  to  prosecutors,  &c.  107. 
form  of  warrant  to  apprehend  burglar,  108. 
of  indictment,  109. 
BURIAL.     See  Bodies  {dead). 
BURNING, 

houses,  at  common  law,  108. 
in  doing  unlawful  act,  108. 
felonious  intent,  109. 
bare  attempt  not  sufficient,  109. 
outhouses  belonging  to  house,  109. 

barn  with  corn^  109. 
must  be  the  house  of  another,  109* 

landlord,   &c.    burning    house    in    occupation    of 

tenant,  109. 
widow  entitled  to  dower,  109. 
parish  house  occupied  by  pauper,  109. 
punishable  by  statute,  109 — 118. 

7  &  8  G.  4.  c.  30.  §2.,  110—115. 

setting  fire  to  church,  house,  outhouse,  or  stable, 

110. 
wife  burning  her  husband's  house,  1 10. 
what  is  an  outhouse,  111.  115,  116. 
coal  mine,  110. 
ship  or  vessel,  110. 
stack  of  corn,  grain,  &c.  110. 

what  is  a  stack  of  straw.    See  Addenda^  p.  999. 
crop  of  grain,  pulse,  &c.  110. 

beans  included  in  '*  pulse,"  115. 
wood,  coppice,  &c.,  heath,  gorse,  &c.,  110. 
malice  need  not  be  against  owner,  1 10. 
indictment  on  this  act,  115. 

must  state  the  setting  fire  to  have  been  done 

unlawfully,  115. 
mistake  as  to  statement  of  place  where  offence 

committed,  not  fatal,  115. 
statement  as  to  intent  to  injure.     See  Adden- 

dof  p.  999. 
12  G.  3.  c.  24.  §1.,  111. 

burning,  &c.  ships,  arsenals,  stores,  Ac,  111. 
9 G.  1.  c.  22.  (Black  Act,  now  repealed),  111. 
common  gaol,  held  a  house  within,  111. 
paper  mill  within.  111. 

what  is  an  outhouse  within,   111,112.    See  also 

Addenda^  p,  1000. 

VOL.  III.  3  Y 
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BUKSlSG—eoniinueeL 

punishable  by  statute — continued. 
9  G.  1-  c.  22.  —  continued. 

burning  unthrashed  com  within,  112. 
9  G.  3.  c.  29.  (repealed),  112. 

miil-house  not  within,  112. 
43  G.  3.  c.  58.  (repealed),  113. 

school-room,  part  of  outhouse,  a  dwelling^Hxise 

witbifl,  lis. 
intent  to  injure  within,  113. 
indictment  on,  114. 

must  have  stated  whose  house,  114. 

pauper  occupying  parish  hoose,  114. 
insolvent   tenant  have    made  profisioiul 

assignment,  IH. 
actual  but  wrongful  occupatioa,  Hi,  115. 
son  using  farming  buildings,  the  property 

of  his  mother,  115. 
ownership  of  partners,  115. 
GAnn.c.  31*,  116. 

servants  carelessly  Bring  houses,  116. 
form  of  information  for  setting  fire  to  bouse  under  stat.  7  & 

8  G.  4.^.30,116. 
of  warrant  thereon,  117. 
of  commitment  thereon,  117. 
form  of  commitment  of  a  servant  under  stat.  6  Ann.  c.  SU  1I7- 
BUYING  OF  TITLES, 

offences  relating  to,  530.     See  Vol.  I.  p.  496. 
CANAL, 

destrojring  works,  locks,  &c.  upon,  770.  550.  76. 
obstructing  or  damaging  navigation  of,  770.  550.  77* 
stealing  from  boat  on,  480. 
CAPIAS.     See  Process. 
CAPTION.     See  Indictment. 
CARDS.     See  Gaming. 
CASE  (special), 

none  can  be  reserved  on  trial  of  an  indictment  at  sessioos, 

613^ 
CATTLE, 

stealing  of,  118. 

punishment  for,  118,  119. 
maliciously  killing  or  maiming.  120. 

decisions  on  the  Black  Act  (repealed),  I20v  121. 
horses  are  cattle  within,  121. 
pigs,  121,  122. 
asses,  122. 
pouring  nitrous  acid  into  ear  and  eye  of  mare,  122. 
setting  dog  at  sheep,  122. 

particular  species  of  cattle  must  be  named  in  indictment, 

ISSi 

ill  treatment  of, 

stat.  3  G.  4.  C.71.,  relating  to,  is  repealedt  and  other 
provisions  substituted.     See  Addenda^  p.  lOOO* 
form  of  commitment  for  maimin£r,  under  7  &  8  G.4.  c.S(Xi  1^ 
CHAINS, 

prisoner  must  be  brought  to  the  bar  without  chains,  S5« 
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CHAINS  —  continued. 

hanging  in,  abolished,  351. 
CHALLENGE, 

offence  by  challenging  to  a  duel,  27- 

publication  of  written  challenge  by  pattiue  into  post,  27. 
CHAMPERTY,  ^ 

what  it  is,  530. 
CHAPEL.     See  Public  Worship. 
CHEAT, 

at  common  law,  127 — 130. 

must  affect  the  public,  semble^  127* 

false  message,  127- 

selling  unsound  horse,  127. 

counterfeit  pass,  127* 

miller  changing  corn,  127y  128. 

furnishing  unwholesome  food,  128. 
selling  unwholesome  bread,  128* 
false  account  with  government,  128. 
frauds  by  parish  officers,  128. 
falsely  pretending  to  discharge  soldiers,  128. 
minor  pretending  to  be  of  age,  128. 
cheating  race,  128. 
selling  short  measure,  129. 
false  weights,  129. 
bad  measure,  129. 

mere  imposition  not  indictable,  129. 
drawing  false  cheques,  129,  130. 
false  atnrroation  not  sufficient,  130. 
frauds  affecting  the  crown  or  public,  130. 
enlistment  by  apprentice,  130. 
indictment  must  state  false  pretence,  130. 
punishment  of,  130. 
general  rule  as  to  what  is,  137- 
by  statute,  130,  131. 
7  &  8.  G.  4.  c.  29. 

obtaining  money,  chattels,  &c.»  by  false  pretences, 

13L 
obtaining  cheque  illegal  for  want  of  stamp,  not 

within,  136. 
obtaining  credit  with  bankers  by  bad  bills,  &c., 

137. 

general  rule  as  to  what  is  within,  137* 
ecision  as  to  frame    of  indictment.     Addm^ 

da,  p.  1001. 
court    to    order   restitution    after   conviction, 

137,  138. 
form  of  warrant  to  apprehend  on,  138. 
of  commitment,  139. 
decisions  on  repealed  statute,  30  G.  2.  c.  24.,  131 — 136. 
false  pretences  must  be  stated  in  indictment,  131. 

137. 
must  be  averred  to  be  false,  137* 
must  be  proved  as  laid,  131. 
precise  averment  of  false  pretence  unnecessary, 

133. 
3  Y  2 
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CHEAT  —  continued. 

by  statute  —  continued. 

decistons  on  repealed  statute  30  G.  2.  c.  24.  — '  continued. 
indtctmerit  must  negative  pretences,  132. 
false  pretence  of  sharing  supposed  debt,  132. 
pretence  of  future  transaction,  133. 
delivering  false  account,  134. 
pretending  to  be  sent  to  borrow  money,  134. 
obtaining  money  by  forged  order  on  county  trea- 
surer, must  be  stated  to  be  with  intent  to  cheat, 

135. 
attempt  to  obtain,  indictable,  135. 
promise  for  future  performance  (as  to  pay  for  goods 

on  delivery)  uot  within  statute,  1S6. 
pauper  pretending  to  want  clothes,  136. 
falsely  personating  another,  136. 
forged  note  illegal  on  face,  136. 
cheque  illegal  for  want  of  stamp,  136. 
giving  a  cheque  on  banker  when  no  assets,  136. 
demanding  money  for  carriage  of  parcel,  136. 
CHESTER, 

execution  of  criminals  in.     Addenda,  p.  1003. 
CHILD, 

murder  of, 

accessary  to,  by  advising  mother  to  kill  as  eoon  as  it 

shall  be  bom,  5. 
stealing,  139. 

form  of  warrant  for,  139. 
killing  before  birth,  347,  348. 

offences  relative  to  attempts  to  procure  miscarriage  of,  534. 

347. 
mother  concealing  birth,  348. 
CHURCH.    See  Public  Worship. 
CLERGY, 

benefit  of,  abolished,  215. 
CLERGYMAN.     See  Public  Worship. 

arrest  of,  during  divine  service,  54.  546. 
CHRISTIANITY, 
depraving,  80,  81. 

writing  or  speaking  against,  or  denying  the  divinity  of  Christ, 

81,82. 
personating  Christ,  82. 
part  of  the  law  of  the  land,  82. 
CINQUE  PORTS, 

frauds  within,  relating  to  wrecks,  &c.,  985.  et  sea.  See  WrtdL 
COCKFIGHTING, 

wager  on,  322.     See  Gaming. 

penalty  on  keeping  pit  for,  &c.     See  Addenda,  p.  1000. 
COGNOVIT, 

acknowledging,  in  another's  name,  258. 
COIN, 

origin  of  word,  140. 
weights  for,  140,  141. 

counterfeit  stamps  on,  140. 
denomination  and  alloy,  141. 

taking  at  higher  value  in  exchange,  no  offence^  241. 
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COIN  —  continued. 

gold  and  silver  the  only  legal  tender,  14*1. 
counterfeiting,  &c.,  141 — 151. 
2JV.^  c.  S4u,  141—146. 

repeal  of  former  acts,  141. 
counterfeiting  gold  or  silver  coin,  141. 

offence  when  complete,  141. 
colouring  counterfeit,  142. 
colouring  or  altering  genuine,  142. 
impairing  or  lightening  with  intent  to  pass,  &c.,  142. 
buying  or  selling  counterfeit,  142. 
uttering,  accompanied  with  possession  of  other,  143. 

second  offence,  143. 
having  in  possession,  143. 
second  offence,  143. 

evidence  of  previous  conviction,  143. 
making  or  possessing  coining  tools,  144. 

at  common  law,  151. 
convejring  tools  or  monies  out  of  mint,  144,  145. 
offences  as  to  copper  coin,  145. 
suspected  coin  may  be  cut,  145. 
discovery  and  seizure  of  counterfeit  coin  and  tools, 

146. 
venue  on  trial,  146.  148. 
traverse,  when  allowable,  147. 
accessaries,  147. 

hard  labour,  and  solitary  confinement,  147. 
offences  at  sea,  147. 
rules  of  interpretation,  147* 

notice  of  action — general  issue — tender  of  amends, 

146. 
decisions  as  to  what  is  sufficient  counterfeiting,  149. 

colouring  within  S&9JV.S,c.  26.,  150. 
foreign  coin,  148 — 150. 

legitimating  by  king's  proclamation,  148. 
making,  coining,  or  counterfeiting,  149,  150. 
importing  counterfeit,  150. 

having  more  than  five  pieces  in  possession,  150. 
clipping,  &c.  or  counterfeiting  new  silver  coin,  56  G.  3.  c.68., 

151. 
receiving,  uttering,  or  tendering  counterfeit,  151 — 154. 
2  ^.4.  c.  34.,  151. 

tendering  or  uttering,  151. 
having  in  possession,  with  intent  to  utter,  151. 
buying  or  selling,  151,  152. 
copper,  152. 
decisions  on  repealed  statutes,  152,  153. 

15  G.  2.  c.  28.,  ringing  the  changes,  152. 

two  utterings  on  same  day  in  different  counts, 

152,  153. 
when  precise  time  must  be  proved,  153. 
evidence  of  knowing  money  to  be  counter- 
feit, 153. 
3y  3 
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COIN  —  continued. 

receiving,  uttering,  or  tendering  counterfeit  —  continued. 
37  G.  3.  c.  126.,  foreign  coin,  153. 

procuring  for  purpose  of  circulation,  153. 
9  G.  3.  c.  37.,  paying  poor  in  base  coin,  15*. 
bullion,  154f 

provisions  against  frauds  respecting,  154. 

of  tokens,  154.. 

penalty  for  making  or  circulating,  155. 
local  tokens,  156. 
copper  tokens,  156,  157- 
proceedings  before  justices,  157 — 159. 
form  of  information  for  coining,  159* 
of  warrant  on,  160. 
of  commitment  for  uttering,  160. 
COMBINATION.     See  Conspiracy. 

taking  unlawful  oaths,  640—644.  753.  ei  seq. 
punishment  of,  if  unlawful,  757. 
COMMITMENT.     See  General   Index,   CommUmeni  and  Con- 

XfictiofL, 

without  warrant,  160. 

when  to  be  made,  if  statute  limits  no  time,  162. 

who  may  be  committed,  161 — 163. 

persons  not  bailable  or  not  finding  bail,  161. 
persons  guilty  of  contempt,  161. 

refusing  to  be  witness  or  to  give  sureties  to 

appear  at  trial,  161.  206,  207- 
persons  charged  with  felony,  161. 

for  re-examination,  174.     See  BaU. 

for  what  period,  174. 

under  Malicious  Trespass  Act,  162. 
under  Lord  Lansdoxvne's  Act,  163. 
where  goods  insufficient    to   pay   more  than  part  of 

penalty,  163.     See  Vol.  I.  tit,  Distrtu. 
in  case  of  insufficient  distress,  163. 

where  distress  would  be  injurious,  163. 
to  what  place,  163 — 165. 

Erisoner  not  to  be  detained  but  in  common  gaol,  171. 
y  justices  of  liberty  to  county  house  of  correction,  161, 

-  162- 
to  house  of  correction  near  assize  town.     See  5  &  6  IT.  4. 

c.  38.  Addenda^  p.  1002. 
small  offisnders  to  gaol  or  house  of  correction,  I6S. 
commitments  under  order  for  classification,  16S.    Sec 

General  Index,  tit.  GaoL 
of  persons   convicted  for  capital  offences.     See  stat. 

5&  6  fF.4.  c.  38.  Addenda^  p.  1002. 
of  vagrants,  164. 
by  local  justices  to  county  gaol,  164. 

recognizances  and  depositions  in  such  case,  164. 
costs  of  prosecution,  164. 
to  the  stocks,  16^ 

felony  in  one  county,  arrest  in  another,  165- 
form  of,  165—170. 

in  whose  name,  165. 
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COMMITMENT— con/iwfierf. 
form  of —  continued. 

must  be  in  writing,  165. 

and  under  seal,  169. 

how  far  detainer  justifiable  by  parol,  165. 
by  court  of  record  need  not  be  under  seal,  165. 
name  of  justice  and  authority,  165» 
time  and  place  at  which  made,  165. 
party's  name,  165. 
oath,  166. 
cause,  166.     See  also  p.  70. 

bow  it  must  be  stated,  166,  167- 
name  of  informer,  182 — 184. 
must  shew  before  whom  conviction  was,  167. 
recital  of  conviction,  182 — 184w 
not  to  be  in  disjunctive,  167. 
apt  conclusion,  167. 

statement  of  how  long  to  be  detained  in  custody, 

167,  168. 
where  statute  limits  no  time,  169. 
adjudication  varying  from  commitment,  168. 
of  lunatic,  169. 

commitments   varying  from  conviction.     See  General 

Index,  tit.  Conviction* 
defects  in,  cured  on  conviction  under  PeeFs  acts,  Lord 

Lansdowne's  Act,  Game  Act,  &c.,  169. 
charges  of,  170.  ' 

to  be  paid  by  offender,  if  able,  170. 

if  not,  out  of  county-rate,  170. 

gaoler  refusing  to  receive  prisoner,  171. 

gaoler's  certificate  of  commitment,  171. 
discharge  of,  171* 

by  what  means,  before  indictment,  171. 
forms  of  mittimus  for  felony,  170 — 172. 

of  warrant  in  general,  173.  « 

of  commitment  for  further  examination,  173. 
for  how  long  it  must  be,  174. 
of  order  for  expenses  of  conveying  prisoner  to  gaol,  174. 
of  distress  for  same,  174. 
for  nonpayment  of  costs.     See  Vol.  I.  tit.  Costs. 
COMMON-PRAYER, 

speaking,  &c.  in  derogation  of,  80. 
CONSPIRACY, 

offence  of,  at  common  law,  175,  176« 

6  G.  4.  c.  129. — journeymen  meeting  to  agree  about  wages, 

&c.,  176. 
proof  of  such  conspiracy,  178. 
masters  meeting  about  journeymen's  wages,  176. 
doing  a  lawful  act  to  an  unlawful  end,  176,  177. 
marrying  in  another's  name,  1 77. 
to  obtain  money  by  procuring  an  office,  644. 
by  &lse  rumours  to  raise  the  funds,  177. 
to  cheat  a  person  of  money,  178. 
for  producing  false  certificate  on  road  indictment,  177* 

3y  4 
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CONSPIRACY —continued. 
to  injure  reputation,  178. 
to  ruin  trade,  178. 
to  prevent  exercise  of  trade,  178. 
one  person  alone  cannot  be  guilty  of,  177. 
nor  man  and  wife,  178. 
two  conspiring,  and  one  dying,  177- 
two  persons  acting  separately,  178. 
the  conspiracy  may  be  inferred,  178. 
to  commit  civil  trespass  merely  not  indictable,  178^ 

where  the  fraud  is  the  subject  of  civil  proceeding,  179. 
to  deprive  of  illegal  situation,  179. 

to  extort  money  by  indictment,  whether  false  or  true,  181. 
trial  for,  179. 

at  quarter  sessions,  179. 
indictment, 

several  charges  to  be  considered  one  and  the  same 

offence,  178. 
what  is  sufficient  statement  of  the  means,  178, 179. 
no  technical  words  necessary,  179. 
venue  and  place  of  trial,  179. 
evidence, 

various   instances   of  false  representation  may  be 

proved,  179,  18a 
proof  generally,  180. 
acts  of  one  conspirator  evidence  against  the  others, 

179,  isa 

cross-examination  of  witness  called  by  one  of  the 

defendants,  180l 
wife  of  one  of  the  defendants  incompetent,  18(X 
allegation  for  whose  use  the  money  to  be  got  is 

material,  181. 
motion  for  new  trial,  181. 
punishment  of,  181. 
CONSTABLE.     See  General  Index, 
arrest  by.     See  Arrest. 

may  carry  persons  using  threats  before  justice,  to  find  sore- 

ties,  27.  S9. 
his  power  and   duty   in    the    suppression    of   afiays, 

28. 
in  arresting  breakers  of  the  peace,  39. 
distinction  between,  and  a  private  person,  as  to  power  of  arrest 

on  suspicion  of  fdony,  S6. 
receiving  a  person  into  custody,  on  a  charge  by  another,  is  a 

mere  conduit,  37. 
if  no  felony  or  breach  of  peace,  the  person  preferring 

charge  alone  is  answerable,  37- 
when  constable  ought  to  act  on  another's  charge,  38. 
when  he  may  break  open  doors,  43. 
whether  he  need  shew  his  warrant,  45,  46. 
not  to  part  with  his  warrant,  46. 
fee  for  arrest,  47. 
presentment  of,  at  assizes,  59. 
assaulting,  to  prevent  arrest  on  detainer,  729. 
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CONTEMPT.     See  Attachment, 
CONTUMACY, 

commitment  for,  161. 
CONVICTION.     See  General  Index. 

punishment  of  accessaries  to  offences  punishable  on  summary 

conviction.  111.  9. 
of  receivers  of  property,  where  the  taking  is  so 

punishable,  111.  16. 
CONVICTS.     See  Transportation. 
CORDAGE.     See  Stores. 
CORN, 

taken  by  servant  to  give  to  his  master's  horses,  413. 

setting  fire  to,  110. 
CORONER, 

burying  without  notice  to,  84.     See  Vol.  I.  tit.  Coroner. 
CORPSE.     See  Bodies  (dead). 
CORRUPTION  OF  BLOOD.    See  Attainder. 
COSTS.    See  Vol.  I.  tit.  Costs. 

of  prosecution  in  cases  of  misdemeanor.  See  Addenda^  p.  1019. 
decisions  on  construction  of  7  G.  4.  c.  64.,  I(nd. 
COUNTING  HOUSE, 

breaking  into  and  larceny  from,  479,  480. 
COUNTY, 

when  judges  on  circuit  can  act  out  of,  60. 

where  offence  committed.     See  tits.  Commitment — Homicide 

— Indictment — Process —  Warrant* 
COURT, 

contempt  of,  63. 
COW.     See  Cattle. 

milking,  455,  456* 
CREDIT, 

if  given,  no  larceny,  432 — 434. 
CRICKET.    See  Gaming. 
CRIME, 

unnatural,  threatening  to  accuse  of,  503. 
CUCKING  STOOL, 

punishment  of,  638. 
CURSING.     See  Swearing. 
CURTILAGE, 

stealing  from  building  within,  479. 
CUTTING, 

with  intent  to  maim,  disable,  &c.,  534. 
what  amounts  to  cutting,  537 — 539* 

DEAD  BODIES.     Sec  Bodies  (dead). 

DEADLY  FEUD.     See  General  Index,  Northern  Borders. 

DEAF  PRISONER, 

how  tried,  566. 
DEBATING  SOCIETY, 

licensing  places  for  holding,  755. 
DEBENTURE, 

larceny  of,  459 — 461. 
DEED, 

larceny  of,  459 — 461. 
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DEER, 

stealing,  &c.,  298,  299. 

offences  as  to  venison,  299- 
DEFAMATION.     See  Slander. 
DEMANDING, 

money,  &c.,  with  menaces,  507- 
DEMURRER, 

to  indictment,  398. 
DEPOSITIONS, 

of  witnesses  before  committing  justices,  196*  et  seq.   See  £x- 

ambtation* 

DICE.     See  Gaming. 
DISGUISE, 

conveying  into  prisons  for  purposes  of  escape,  701. 194. 
DISORDERDY  HOUSES, 

keeping,  316,  317.  509.  568.  570.  See  Gaming. 
DISSECTION. 

of  murderers,  abolished,  351. 
DIVINE  SERVICE.     See  Public  Warship. 
DOCK  YARD, 

setting  fire  to  or  destroying.  111. 
DOGS.    See  Vol.  I.  tit.  Dogs. 

keeping  fierce  mastiff,  when  indictable  as  nuisance,  181. 

See  also  575. 

form  of  indictment,  182. 
stealing,  181,  182. 

having  skin  in  possession,  182. 
penalty  on  keeping  houses  or  pits  for  d(^-fighting,  &c    See 

Addenda^  p.  100& 
DOLLARS.    See  Coin. 
DOORS, 

when  they  may  be  broken  in  order  to  arrest,  43,  44.  S54* 

709, 7ia 

in  case  of  hue  and  cry,  357,  358. 

outer,  protection  of,  355. 
DOVES, 

offences  relating  to,  300. 
DOVECOTE, 

nuisance  by  erecting,  575.   See  General  Index,  Paeons- 
DOWER, 

forfeiture  of,  by  husband's  attainder,  250. 
DROWNING, 

attempt  to  murder  by,  534. 
DRUNKARD, 

committing  crimes,  526* 
DUEL.     See  Challenge. 

homicide  by,  346. 

EGGS, 

of  swan,  wild  duck,  &c.,  or  game,  destroying,  302. 
EGYPTIANS, 

statutes  against,  185, 186. 

persons  telling  fortunes,  &c.,  rogues  and  vagabonds,  18& 
ELLENBOROUGU'S  ACT.    See  MaUcunu  Injuries. 
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EMBEZZLEMENT, 

7&8  G.4-  c. 29.  §  47.,  426. 

embezzlement  by  servants  made  larceny,  426. 

indictment — charge  of  several  offences  —  averment 

of  property  embezzled,  426. 
order  for  particular  of  charges,  427. 
what  evidence  necessary  as  to  the  circumstances. 

Addenda^  p.  1112,  1113. 
parish    clerk  purloining  sacrament  money,  not  a 

servant  within,  429. 
nor  master  of  charity  school  embezzling  sub- 
scription, 429. 
property  once  in  possession  of  master,  not  within, 

431. 
servant  not  authorized  to  receive  money,  not  within, 

431. 
person  employed  as  a  servant  in  a  single  instance, 

431. 
clerk  to  savings*  bank,  Addenda^  p.  11 12. 
decisions  on  39  G.  3.  c.  29.  (now  repealed),  427 — 432. 

counts  for  embezzlement  and  larceny,  same  indictment, 

429,430. 
indictment  must  state  whose  property  it  is,  431. 

need  not  state  that  prisoner  feloniously  em- 
bezzled, 432. 
receiving  in  one  county,  denying  receipt  in  another,  432. 
7  &  8  G.  4.  c.  29.  §  49.,  484.  435. 

embezzlement  by  bankers,  agents,  brokers,  &c.,  435.  482. 

484. 
by  factor  or  sale  agent,  483. 
2W.^.  C.4.,  481. 

embezzlement  by  persons  in  public  service,  481. 
unstamped  receipt  not  evidence  to  support  charge  of,  274. 
EMBRACERY, 
what  is,  530. 
ENGINES, 

for  mines,  destroying,  Addenda^  p.  1116. 
ENLISTMENT, 

foreign,  provisions  against,  239.  et  seq. 
ESCAPE.     See  Prisori'hreaking — Rescue. 
by  the  party  himself,  how  punished,  187. 

from  G.  B.  to  Ireland,  or  from  I.  to  G.  B.,  187* 
suffered  by  a  private  person,  187. 
when  accessary  after  the  fact,  6. 
helping  escape,  7. 
suffered  by  an  officer,  188,  189. 
what  amounts  to,  188. 
by  a  watchman,  189. 
what  is  voluntary,  and  what  negligent,  189. 

suffering  prisoner  to  kill  himself,  189. 
retaking  a  person  escaped,  189. 
of  prisoners  of  war,  aiding,  193.  704. 
of  persons  sentenced  by  courts  martial,  193. 
of  prisoners  while  removing  for  transportation,  195. 
inoictment  for,  190. 
trial  and  conviction  for,  190,  191. 
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ESCAPE  —  continued. 

punishment  of,  191y  192. 

rescuing  persons  charged  with  felony,  ]93. 
aiding  in  attempt  to  escape,  194. 
conveying  vizors,  &c.f  194*. 
form  of  indictment  agmnst  constable  for,  195. 

of  warrant  to  apprehend  a  person  for  escaping,  196. 
ESCHEAT.     See  Forfeiture. 
EVES-DROPPER.    See  General  Index. 
EXAMINATION, 

of  prisoner,  before  justices  or  coroners,  196 — ^209. 
provisions  of  stat.  7  G.  4.  c.  64.,  196 — 198. 
must  be  taken  in  writing,  197. 
should  be  taken  down  in  the  first  person,  199. 
when  parol  evidence  of,  admissible,  199,  200. 
not  admissible,  if  taken  as  king's  evidence,  199. 
not  to  be  on  oath,  203. 

must  be  voluntary,  and  not  eh'cited  by  questions,  203, 204. 

But  see  Vol.  I.  tit.  Evidence^  p.  1088. 
taken  before  depositions  ended,  199. 
not  admissible  against  other  prisoner,  200. 
signature  of  prisoner,  204. 

proof  of,  must  be  by  justice  or  clerk,  204.     But  see 

Vol.  I.  tit.  Evidence^  p.  1095. 
erasures  and  interlineations  in,  200. 
certifying  to  next  gaol  delivery,  205,  206. 
detention  and  commitment  for  further  examination,  201. 
must  be  for  reasonable  time  only,  201,  203- 
without  writing,  202.  note  (a). 
an  attorney  has  no  right  to  be  present  at,  208.    See 

tit.  Justices,  Vol.  V.  p.  35—48. 
depositions    of  witnesses    before    committing   justices  and 

coroners,  196.  et  sea. 
provisions  of  stat.  7  G.  4.  c.  64.,  196—198. 
object  of  legislature,  205. 
summons  o^  204. 
must  be  taken  in  presence  of  prisoner,  198. 

exceptions,  200,  201. 

he  may  cross-examine,  200. 

should  be  taken  in  the  very  language  used,  198, 
must  be  on  oath,  204. 

Quakers,  Moravians,  and  Separatists,  204,  905.  See 

,      ,,      .       j^      .  Vol.  V.  tit.  ObM*. 

need  not  be  signed  by  witness,  204,  206, 

evidence  for  prisoner  should  be  taken  down,  205. 
certifying  to  next  gaol  delivery,  205,  206. 

into  another  county,  206. 
where  local  justice  commits  to  county  gaol,  164. 
producing,  for  trial  of  perjury,  206. 
binding  over  to  give  evidence  at  trial,  197. 

committing  for  refusing  to  enter  into  recognizance, 

.   ,  206,207. 

married  women,  206. 

for  not  finding   sureties    to   appear  to  give 

evidence,  2ff!. 
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EXAMINATION  —  continued. 

depositions  of  witnesses  —  continued. 
custody  of,  208. 

parol  evidence  when  lost  or  destroyed,  208. 
recognizance  to  prosecute,  208. 
form  of  examination  of  prisoner,  209. 
of  deposition  of  witness,  209- 
EXCHEQUER  BILL.    See  Larceny. 
EXECUTION, 

question  of  identity  afler  attainder,  21 1. 

no  writ  nesessary  for,  211. 

no  change  of  mode  of  execution  legal,  211. 

even  by  the  king,  211. 
proper  officers  alone  can  execute,  211. 
person  restored  from  hanging  must  be  re-executed,  21 1 . 
of  murderer,  351. 
rescue  of  body  after,  S52. 

instance  of  capital  convicts  removed  into  K.  B.  by  habeas 

corpus.  Addenda,  p.  lOOS. 
promise  of  pardon,  no  bar  to  execution.  Ibid, 
of  criminals  in  the  county  of  Chester,  Ibid. 
EXIGENT.    See  Process. 
EXPENSES, 

of  prosecution.    See  Vol.  I.  tit.  Costs. 

in  certain  cases  of  misdemeanor.  See  Addenda,  p.  1119* 
construction  of  stat.  7  G,  4.  c,  64.,  Ibid* 
EXPOSURE, 

of  person  indecently,  509. 
EXTORTION, 

definition  of,  211. 
who  may  be  guilty  of,  21 1,  212. 
what  constitutes,  212,  213. 
indictment  for,  212. 

jointly,  212. 
punishment  of,  213. 
forms  of  indictment  for,  213,  214* 
FALSE  PRETENCES.    See  Cheat. 
FALSE  TOKENS.    See  Cheat. 
FEES.     See  Extortion. 

none  due  on  acquittals,  212.  216* 
court  cannot  establish  at  discretion,  213* 
for  drawing  indictments,  393. 
FELO  DE  SE.    iice  Homicide  and  Suicide. 
FELONY, 

trial  of.     See  Indictment. 
etymology  of,  21 4. 
definition  of,  215. 
punishment  of,  215* 

second  offence,  215,  216. 
misprision  of,  216« 
definition  of»  216. 
punishment  of,  216. 

by  concealing  a  known  intended  felony,  5- 
a  known  committed  felony,  6.  216 
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¥ELOK^— continued. 

compounding,  or  theftbote,  216. 

punishment  of,  217. 
rewards  for  apprehending  felons,  217. 
spectators,  of  their  duty  as  to  apprehending  the  fdon,  88. 
form  of  information  for,  218* 
of  warrant  for,  218. 
FEME  COVERT.     See  Wi/e. 
FENCES, 

stealing,  453*  454'. 

maliciously  destroying,  &c.  553. 

put  up  under  inclosure  acts,  967. 
FERN, 

burning  of,  110. 
FERRETS, 

stealing,  457. 
FIRE.     See  Burning. 
FIRE-ARMS.     See  Arms. 
FIREWORKS, 

making  or  selling,  or  letting  off,  219. 
form  of  information  for,  220. 
nSH  AND  nSHERIES, 

larceny  of,  at  common  law,  cannot  be  committed  if  imcoo- 

fiiied»m 
sUt.  7  &  8  G.  4.  c.  29. 

unlawfully  taking  or  destroying  fish,  220^  221. 
angling,  221,  222. 
Stat.  7  &  8  G.  4.  c.  30. 

breaking  down  or  destroying  fish-ponds,  dams,  &c,  551. 

putting  noxious  materials  into  water,  551.  222. 
decisions  on  repealed  statutes  respecting,  222,  223. 
FIXTURES, 

stealing,  452. 
FLOWERS, 

malicious  injury  to.     See  Addenda^  p.  III69  1117* 
FOOD, 

unwholesome,  selling,  128. 
raising  the  price  of,  247. 
FORCIBLE  ENTRY  AND  DETAINER, 
general  principle,  224,  225. 
offence  at  common  law,  225. 

8  //.  6.  c.  9. — persons  in  possession  for  three  years,  225»  296. 
what  constitutes  a  forcible  entry,  226 — 228. 

case  of  husband  and  wife,  229. 
what  constitutes  a  forcible  detainer,  228. 
punfshment  of, 

by  civil  action  under  8  i/.  6.  c.  9.9  229. 
by  indictment  at  sessions,  229. 

averment  of  strong  hand  sufficient,  227. 

aliter  as  to  vi  et  armis^  227* 
on  statutes  must  shew  the  party's  interest,  227. 

nature  of  estate*  230l 
no  technical  words  necessary,  227* 
form  of  caption,  229. 
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FORCIBLE  ENTRY  AND  BETAmER^  continued. 
punishment  of —  continued. 

by  indictment  at  sessions  —  continued. 
necessary  averments,  229. 
description  of  tenement,  229. 
averment  of  ouster,  229. 
writ  of  restitution,  229. 

incompetency   of  prosecutor  on  indictment  under 

statute,  2S0.  See  Vol.  I.  tit.  Evidence^  p.  1028. 

before  one  justice,  on  stats.  15  R.  2.  c.2.  and  8  H.  6. 

c.  9.,  230. 
no  complaint  necessary,  230. 
power  of  the  county,  230. 
breaking  doors,  230. 
when  offenders  to  be  arrested  if  force  found,  230, 

231. 
record  of  force  to  be  made,  231. 
where  to  be  kept,  231. 

not  traversable,  230.  See  Vol.  V,  tit.  Justice^  p.  1. 
committal  on  view,  231. 

binding  over  to  peace  on  subsequent  finding  of 

jury,  231. 
fine  must  be  set  on  view  of  justice,  231. 

on  each  offender  separately,  232. 
restitution  of  party  ousted,  232,  233. 
mode  of  proceeding,  233. 
on  inquest  of  jury,  232,  233. 
doors  may  be  broken,  233. 
to  what  estates,  21  J.  1.  c.  15.,  233. 
defects  in  conviction,  Addenda^  p.  1005. 
conviction  for  forcible  detainer  bad,  unless  it  appear 
by  it  that  the  entry  was  unlawful,  228. 
ought  to  set  out  the  facts  which  shew  detainer 

unlawful,  Addenda^  p.  1005. 
ought  to  shew  defendant  summoned,  Ibid. 
on  certiorari^  234. 

restitution  awarded  by  K.  B.,  234*. 
on  quashing  conviction  of  forcible  entry,  234*. 
whether  court  of  K.  B.  will  call  for  further  return 
of  facts  or  evidence.  Addenda,  p.  1004. 
as  a  riot,  234. 
form  of  indictment  for,  234. 

of  record  oT  forcible  detainer  on  view,  235. 
o£  mittimus  for  forcible  detainer,  236. 
of  precept  to  sheriff  to  retain  a  jury,  237. 
of  juror's  oath,  237. 
of  inquisition  of  Jury,  237* 
of  warrant  to  sheriff  for  restitution,  238. 
FOREIGN  SERVICE, 

misdemeanor  at  common  law,  by  entering  into,  239. 

receiving  pension  from  foreign  prince  without  the  king's 

leave,  239. 
3  Jac.  1.  c.  4. 

going  into  foreign  service  without  taking  oath  of  obe- 
dience, 239. 
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FOREIGN  SERYICIS.— continued. 

59G.S.C.69.  .         .  .  o 

provisions  against  enlisting  in  foreign  service,  2S9-245. 
power  of  justices  in  apprehension  of  offenders,  241. 
prerogative  of  ue  exeat  regno,  245. 
refusing  to  assist  his  majesty  in  council,  &c.  24^*  ^^^^ 
FORESTALLING,   ENGROSSING,  AND  REGRATING, 
derivation  of  forestalling,  24^. 
offences  relating  to,  246. 
offences  relating  to  raising  price  of  provisions,  247, 2«. 

FORFEITURE, 

of  lands  and  goods,  248. 

when  and  how  incurred,  248,  249. 

to  what  time  to  relate,  249.  <uju;tn« 

what  is  to  be  done  with  felon's  goods  before  forfeit^. 

loss  of  dower,  250.  .  ,     ^ 

when  incurred  by  husband's  attamder,  5U. 

corruption  of  blood,  250,  251. 
FORGERY,  .       .,,  ^-, 

cannot  be  tried  by  justices  at  sessions,  251. /5*. 

but  they  may  take  informations,  &c.  and  commit. -5» 

at  common  law,  251. 

what  constitutes,  251,  252,  253.  . .     ^^ 

need  not  be  of  a  public  nature,  nor  of  ^^^^^ 

party  need  not  actually  be  prejudiced,  253. 
by  statute,  254. 

11  G.  4.  &  1  »^.  4-  C.66.,  ^5^r^'  „„;ch8blebTdea4 
offences  of  forging  or  uttering  pu^^"''    ^    jj^ 
254,255,256.[BuUee2&S»^.* 

and3&4»^.4.  c.44.,^5.j 

punishment  discretionary,  ^.  u^jigbytrtw- 
offences  of  forging  or  uttering  P^«2,2^,25a 

*     forired  ttfo^ 
purchasing  or   having    in  P^^'^^'lJJ^tes, k  23^ 

making  or  having  moulds  for  ^^^^^^l^^ 

engraving  plates  for  bank  notes,  ^"^    ^VklwDi 

such  plates,  uttering  or  ham  ^^  ^ 

notes  of  private  bankers,  260.  ^^ 

foreign  bills  or  notes,  261.    ^^    lo^dtif 

forging  or  making  false  entry  in  ?^  ^^^cff, 

punishments  of  5  Eliz.  c.  1*.  '?P^f^,^'  S 
where  forgers  and  utterers  to  be  ^^^^  ^ 
principals  in  second  degree  and  ac 
hard  labour  and  solitary  confinemem,  ^oo  ^ 
rule  of  interpretation  as  to  criniin»i  p        j  ggS 
^  intent  to  ^^^^^^^ 

to  what  parts  of  the  kingdom  the  s^"  ^ftS^ 


^ 
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FORGERY — continued. 
by  statute — continued, 

what  is  a  false  making  or  uttering,  so  as  to  amount  to 

forgery,  272.  et  seq. 
endorsing  party's  own  name,  273. 
name  of  non-existing  person,  273. 
causing,  assenting,  and  procuring,  273. 
instrument  invalid,  but  seeming  good,  274*— 277« 
will  of  living  person,  274. 
unstamped  bill  or  note,  274. 
bill  not  negotiable,  278—280. 
order  of  person  not  entitled  to  make  it,  282,  288. 
cases  as  to  receipts  for  money,  281 — 283. 
cases  as  to  orders  for  payment  of  money,  285.    See  also 

Addenda^  p.  1006. 
what  is  a  bill  of  exchange.  Addenda^  p.  1006. 
principals  in  forgery,  285. 

actors  in  transaction  unknown  to  each  other,  285. 
delivery  of  forged  note  to  agent,  287. 
by  way  of  pledge,  287. 
divers  statutes  as  to  particular  forgeries,  266 — 268. 

1  G.  4.  c.  92. — offences  as  to  plates  and  engravings  for 

bank  of  England  notes,  267,  268. 

2  &  3  ^.  4.  c.  106.— forging  certificates,  &c.  felony,  268. 

3  &  4  fT.  4.  c.  97*— forgeries  connected  with  stamps,  269, 

270. 
justices  to   issue  warrants  for  seizing    suspected 

stamps,  271. 
using  a  second  time  a  stamp  detached  from  parchment, 

286. 
forged  stamps  on  plate,  286. 
indictment  for,  287  —  291. 

description  of  forged  instrument,  290.  See  also  Addenda^ 

p.  1007. 
variance  of  word  or  letter,  291. 
foe  simile  sewn  on.    Addenda^  p.  1007. 
2  &  3  fT.  4.  c.  123.  —  may  be  as  in  indictment  for 

stealing,  290. 
statement  of  a  receipt,  282. 
meaning  of  word  '<  purport,"  290. 
bill  of  exchange  may  be  laid  as  an  order  for  money, 

285. 
uttering  must  be  expressly  averred,  278. 
intent  to  defraud  how  laid,  290.   See  p.  264. 
foreign  bill,  &c.  must  be  set  out,  translated,  and  ex- 
plained, 275.   See  also  Addenda^  p.  1007>  1008. 
evidence  on  trial  for,  287 — 291 . 

competency  of  witness  whose  name  is  forged,  297. 

9G.4.  C.32.,  297,  298. 
mode  of  proving  the  entry  to  be  forged,  288,  289. 
evidence  of  gunty  knowledge  in  uttering,  288,  289,  290, 

See  also  Addenda^  p.  1008t 
proof  of  intent  to  defraud,  290.     See  p.  264. 
party  convicted  of,  when  a  competent  witness,  290* 
form  of  commitment  for,  292. 
you  III.  3  z 
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FORNICATION.    See  Lewdness. 

FRAMES.  .       ^^^ 

maliciously  destroying,  549. 

FRAUD.     See  Cheat. 

FRUIT, 

stealing,  454.  ^  ,         -       ceo 

maliciously  destroymg  or  damaging,  551. 

FUNDS 

offences  relating  to  raising  the  price^*  177. 
stealing  securities  relating  to,  459-461. 
personating  owner  of,  257. 

FURZE, 

setting  fire  to,  110. 

GAMBLING.     See  Gaming. 
GAME.     See  General  Index,  Game. 

9  G.4.  C.69.,  292.  et  seg.       .     „.„,p:„theni2ht.292-»5. 
persons  taking  or  destroying  game  m  the  nigD^«^ 

apprehension  of  offenders,  ^ya. 
form  of  conviction,  294. 

&c.  game,  295. 
apprehension  of  offenders,  296. 
trial  to  be  at  assizes,  295.  ^nnwledee  of  tbc 

one  of  several  armed  without  knowleo^^^ 

what  is  being  "  armed/'  295,  296. 
indictment  must  specify  the  place,  296, 2^. 

mistake  in  name  fatal,  2^7.  g^. 

intent  in  the  place  named  must  be  » 

evidence  thereof,  297.       *    ^  together, 
indictment  must  state  the  complete  offence  ^  ^ 

what  shall  be  deemed  night,  ^5. 

what  shall  be  deemed  game.  ^a.         .  i„,elfie- 

murder,  though  the  keeper  fi"L"VeHo«i* 

fence,  «»•    "* 

7  &  8  G.  4.  c.  29.,  298. 

offences  as  to  deer,  298,  ^^^ 

offences  as  to  venison,  299.  ^ 

killing  hares  or  conies  in  warrens,  5W»  ^^^ 
killing  pigeons,  300. 

1  &  2  ^.  4.  c.  32.,  300. 

what  is  to  deemed  game,  300.  ^^ 

day  and  seasons  for  killing  game,  3W, 

laying  poison  for,  300.  .. 

possession  of  after  season,  301.  «  jj  entirl^' 

penalty  on  occupier  for  killing,  where  lana  ^i, 

penalty  for  killing  without  certiBcate,  302. 

destroying  eggs,  302.  ».    •««  S02. 

offences  relating  to  selling  or  buying,  ^^^ 
trespassing  in  day-time  in  pursuit  or,  w^ 
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GAME — continued. 

1  &  2  fF.  4.  c.  32.—  continued. 

trespassing  in  day-time  in  pursuit  of—  cotUinued. 
persons  found  armed  using  violencei  SCH. 
in  H.  M.'s  forests,  305. 
what  is  day-time,  305. 
taking  game  from,  305. 
recovery  and  application  of  penalties  und^r,  306. 
form  of  conviction,  306,  307. 
summoning  witnesses,  307. 
enforcing  appearance  of  offenders,  307* 
prosecutor  not  to  prove  negative,  307* 
returning  conviction  to  sessionSi  307. 
appeal,  308. 
no  certiorari^  308. 

actions  against  persons  acting  in  execution  of  the  act, 

S03|309. 
forms  of  indictment  under  9  G.4.  <;.69.,  S09>  310. 

under  7  &  8  G.  4.  c.  29.,  310,  311. 
GAMES. 

unlawful.     See  Gaming, 
GAMING, 

not  an  offence  at  common  law,  312. 
gaming  house  a  nuisance,  315,  514. 
punishable  by  hard  labour,  314. 
prohibited  by  stat  53  H.  8.  c.  9.  314. 
what  sort  of  bouse,  314. 
power  of  justices,  319. 
proceedings  against,  under  25  G.  2.  c.  36.,  316. 

under  18  G.  2.  e.  34.,  315.  318, 

319. 
unlawful  games, — cards,  dice,  &&,  314. 

prohibited  by  sUt.  33  //.  8.  c.  9.,  314,  315, 
power  of  justices  under  2  G.  2.  c.  28.,  315. 

under  18  G.  2.  c.  34.,  319. 
houses,  pits,  &c.,  for  fighting  dogs  or  baiting  beasts.  See  Ad- 

denda,  p.  1000. 
houses  of  public  amusement  within  London  and  twenty  miles 

thereof,  315. 
licensing  under  25  G.  2.  c.  36.,  315,  316,  317. 
bawdy  houses,  gaming  houses,  and  disorderly  houses,  316. 

317.509.   See  also  568— 57a 
indictment  for  frequenting,  509.  570. 
wife  indicted  for  keeping,  509.  568. 
proceedings  against  under  25  G.  2.  c.  36.,  316. 568 — 570. 

under  58  G.  3.  c.  70.,  317. 
form  of  indictment  for  keeping,  509. 
9  Ann.  c.  14.  and  18  G.  2.  c.  34.,  316. 

losing  10^.  and  upwards  at  a  time,  317,  318. 

justices  to  bind  over  suspected  gamblers,  318. 
an  act  of  vagrancy  under  5  G.4.  c.  18.,  319,  320.  ^ 

apprehending,  319* 
constables'  duty,  319, 

320. 

wagers  and  losse»  ^  P^*y»  320—323. 

32  2 
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GAMING— continued. 

wagers  and  losses  at  ^\siy-^  continued. 
9  Ann.  c.  1*,  320. 
horse-racing,  320. 
boat-racing,  320. 
cricket,  320,  322. 
securities  to  be  void,  821 
fraudulently  winning  above  lOt,  82S. 
loser  a  witness,  323. 
exact  sum  need  not  be  proved,  SSI 

16  Cm  2.,  c.  7«  , 

losing  above  lOtf.  at  a  time,  320, 
contrary  to  public  policy,  322. 

to  decency  or  good  manocrR,  322. 
cock-fighting,  322- 
royal  palaces  excepted  from  sUtutes  respecting,  TO- 

lotteries,  323—330. 

10&  11  FT.  3.C.  17.,  323. 
declared  nuisances,  323. 
penalty  for  keeping  or  playing  at,  3». 

^  ^pTw^r^if  jSiices  and  peace  officer,  in  preTenJjf. 

10  Ann.  c.  36^  S24.  _  ..^.b-.  birtbi 

penalty  on  intutance,  ofices  on  """"^  -  j 
^    &c. ;  sales  of  gloves,  &c ;  iinp«)»ement «  »» 

sums,  324s  ^, 

penalty  on  offices  ^-f  .»«»«  ^  ^^  ««i  J««^ 
presentations  to  >'«n«^  **-'.P'?J!  V 
&c,  and  chances  in  public  lottenei,  3». 

lotteries  by  cards,  325.  ^^ 

12  G.  2.  c.  28.  -  IS  G.  2.  c.  ^^^j^^^      or  loi- 

penalties  on  games  with  ^fSf^J^n^^  S25i» 

ries  by  sale  of  property*  ^ 

appeal  against  conviction,  326. 
application  of  penalties,  327* 
42  G.  3.  c.  119.,  327,  328. 

penalty  on  Httlegoes,  327-    ,        ^  ^jo  50. 

proceedings  before  justice^  SW,  ^ 

foreign  lotteries,  —  6  G-  2.  c.  35^  35R^ 

forms,  320—322. 

GAOL  DELIVERY.    See  Assizes. 

GARDEN, 

stealing  from,  454.  ,      jv^-ito.  p.  l^^*^* 

maliciously  damaging,  552.    See  also  Adoen^t  r 

GATES, 

maliciously  injuring  or  destroyingi  553» 

stealinpr,  453,  454. 
GENTLEMAN, 

who,  377. 
GLEANING, 

illegal,  but  not  larceuj,  415. 
GOOD  BEHAVIOUR.     See  isu,.^^ 
GRAND  JURY.    See  General  Index,  J^^ 
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GRIEVOUS  BODILY  HARM, 

stabbing,  wouDding,  cuttiogi  &c.y  with  intent  to  do,  5M. 

what  amounts  to^  541,  542. 
GUN.    See  jlrms. 
GUNPOWDER, 

nuisance  by  keeping,  574« 

offences  as  to,  in  harbours,  772. 
GYPSIES.     See  Egyptians. 

HABEAS  CORPUS.    See  also  General  Index,  VoL  V. 
writ  of,  under  31  Car.  2.,  68. 

provisions  of  that  statute,  68,  69. 
on  whom  writ  to  be  served,  69. 
act  remedial,  69. 

party  may  be  bailed  under,  unless  there  be  a  warrant  of 

commitment,  69* 
warrant  must  specify  nature  of  offence,  70. 
informal  warrant,  70. 166. 169. 
court  of  K.  B.  (or  judge  thereof)  may  bail  in  all 

cases,  70. 
rule  by  K«  B«  for  bailment  by  magistrate,  70. 
provisions  of  56  G.  3.  c  100.,  as  to  return  of  writs,  &C., 

applied  to  this  act,  7S,  74. 
writ  of,  under  43  G.  3.  c.  140.,  70. 

prisoners  detained  before  courts  martial,  commissioners 

of  bankrupt,  &c.,  70,  71. 
writ  off  under  44  G,  3.  c.  102.,  71. 

for  bringing  prisoners  to  be  examined  as  witnesses,  71* 
writ  of,  under  ^  G.  3.  c.  100.,  71. 

as  to  prisoners  restrained  of  their  liberty,  otherwise  than 

for  criminal  matters,  71»  72. 
issued  in  vacation,  72. 
return  of,  73. 

counties  palatine  and  cinque  ports,  &c,  73* 
HACKNEY  COACH, 

taking  parcel  left>  when  larceny,  417* 
HAND, 

holding  up,  34.  813. 
HANGING  IN  CHAINS^ 

abolished,  351. 
HARBOUR, 

throwing  ballast  or  rubbish  into,  770,  77 !•  772^ 
clearing  stranded  vessels  from,  771. 
regulations  for  the  king's  moorings,  772. 
HARD  LABOUR, 
sentence  of. 

in  what  cases  of  assault,  54. 

enumeration  of  offences  for  which  it  may  be  indicted,  408, 

409. 
in  case  of  simple  larceny,  475. 
convicts  sentenced  to  transportation  may  be  kept  to^  907» 

d08. 
HARES.    See  Game. 
HAVENS, 

filling  up  with  ballast  or  rubbish,  770.  772. 
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HAVENS  — conh'ntitfc/. 

clearing  stranded  vessels  from,  771  y  77^ 
regulations  for  the  king's  moorings,  772* 
HEDGES, 

stealing  from,  453,  454>. 
maliciously  destroying,  &c.,  55S* 

put  up  under  inclosure  acts,  967- 
HEIRESS, 

stealing,  964»  965. 
HIGH  TREASON.     See  Treason. 
HIGHWAYMAN.    See  Robbery. 
HIGHWAY.     See  General  Index,  Highway. 
different  kinds  of  ways,  576. 
what  is  a  highway,  576 — 58^ 

difference  between  and  private  way*  576,  577. 

as  to  nuisance  and  repairs  of  private  ways,  577. 
as  to  going  on  adjacent  ground  during  repaire, 

577, 578. 
foot  or  bridleway  is  a  highway,  61 S. 
how  far  outlets  part  of  the  highway,  578. 
waste  lands  adjoining,  578. 
foot-path  by  the  side.  579. 
how  far  a  river  is  a  highway,  579. 
to  whom  the  freehold  of  a  highway  beloncs,  579* 
what  amounts  to  a  dedication  to  the  public,  579— 5S4. 
See  5  6  fV.^.  c.  5(X,  as  to  highways  hereafter  made 

by  private  .>enoDS,  Addeah, 

p.ll2t 
who  are  liable  to  repair,  584 — 595« 
parish  in  general,  584*. 

no  agreement  will  exonerate,  58f« 
commissioners  under  Inclosure  Act,  —  their  power 

and  authority,  584^ 
parish  not  liable,  unless  it  be  a  road  from  one  rill  to 

another,  58& 
the  having  repaired  is  not  conclusive  of  ]iabilitj,58& 
record  of  conviction  for  non*repair  conclusire  of 

liability.  587. 

decision  of  two  justices  as  to  repairs  by  adjoioiv 
parishes,  587»  588«  See  5  &  6  ^.  4.  c.  5a  Vol.  U. 
Highways. 
individuals  and  corporations  when  liable,  588* 
in  respect  of  enclosure,  588,  589* 
by  prescription,  589* 
by  liability  by  tenure  how  repelled,  595. 
mode  of  charging  tenant  in  fee-simple,  591* 
townships,  &c<,  when  liable,  589. 591 — 595« 
cannot  be  by  prescription,  589« 
averments  in  indictment  against,  591,  598* 
parish  not  liable  to  repairs  of  road,  noi  lying  wkkiM  ^ 

without  a  special  consideration,  589i  590* 
enforcing  repairs  of, 

by  order  of  justices  under  13  G.  3.  c.  78.  in  caie  of 

liability,  ratione  ienura^  598^  SSS- 
lN<4e.—13  G.  3.  c*  78-  is  now  repealed.  See  Vol.  D. 

tit.  Highway.] 
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HIGHWAY— continued. 

enforcing  repairs  of^^  continued. 

by  presentment,  596.  601.     [l^ote. —  Presentinenta  are 
abolished  by  stat.  5&  61V.4.  c.50.     See  Addenda, 
p.  1123.,  and  Vol,  II.  tit,  Highways.l 
by  indictment,  596 — 602. 

of  parish  lying  in  two  counties,  596. 
necessary  averments  of,  596.  598. 
pleas  to,  598,  599. 

agreement  in  vestry  to  prefer,  599.     See   Vol.  II. 

tit.  Highways. 
inhabitants  competent  witnesses,  4&6  ^.4.  c.  100. 

Addenda^  ^.  WZS. 
costs  of,  599—602.     See  Vol.  II.  tit.  Highways. 
allowed  to  prosecutor  by  5  &  6  ff^.  4.  c.  50. 

Addenda,  p.  1022. 
forms  of  indictments,  602. 
HOLLIES.     See  Malicious  Injuries. 
HOMICIDE, 

justifiable,  33S — ^335. 

by  misadventure,  335 — ^339. 

by  self-defence,  339. 

no  forfeiture,  if  homicide  not  felonious,  SS9. 
manslaughter,  340 — 342. 
no  accessaries  in,  5. 
trial  when  committed  abroad,  3i9. 
punishment  of  342. 
murder,  342—352. 

of  gamekeeper  who  first  strikes  poachers,  296. 
trial,  when  committed  abroad,  349,  350. 
on  bill  for,  grand  jury  may  find  manslaughter,  371. 
execution  of  murderer,  350. 

hanging  in  chains  and  dissection  abolished,  351. 

burial  of\  351. 
rescuing  the  body,  352. 
self  murder,  352.  354. 

burial  of  felo  de  se,  353,  354. 
HOP-BINDS.       ' 

maliciously  destroying,  &c.,  551. 
HORSES.    See  Callle. 
horse-racing,  320. 
keeping  an  unruly  horse,  575. 
HOUSE, 

how  far  protected  by  law,  351*. 

stealing  in,  477.     ^te  Larceny.     ^      .    .    _        ^^^    ^^. 

stealing  in,  and  putting  a  person  thcrem  m  tear,  364.  477. 

burning.   See  Burning, 

riotously  beginning  to  demolish,  742. 

breaking  doors  of,  354. 

distinction  between  inner  and  outer  door,  355. 
protection  of,  does  not  extend  to  a  stranger  taking  refuge 

there,  355,  356. 

disorderly.     See  Gaming. 
HOUSE  OF  CORRECTION.    See  General  Index,  Gaol. 
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HOUSEBREAKING,  477.    See  Burglary. 

punishment  of  persons  having  house-breaking  implements,  &c 

107. 
HUE  AND  CRY, 

meaning  of  words,  and  what  it  is,  S56. 
application  to  constable,  after  felony  committed,  in  order  to 

raise,  S66»  S57. 
justice's  warrant,  357. 
duty  of  constable,  357. 
breaking  doors  to  search,  357>  358. 
killing  in  pursuit,  358. 

all  persons  shall  follow,  —  3  Ed.  1.  c.  9.,  358. 
punishment  for  neglect,  359. 
arresting  wrong  person  on,  358* 
pleading  in  actions  arising  on,  359. 
form  of  warrant  to  levy,  359. 
HULKS-     See  TranspoHaiion. 
HUNDRED.    See  General  Index. 
HUSBAND  AND  WIFE.    See  Wife. 

IDIOT.     See  Lunatic. 

IDLE  AND  DISORDERLY  PERSONS.    See  Vagraniu 

JETSAM.     See  Wreck. 

JEWELS, 

fraudulent  sales,  respecting,  324. 
IMPRISONMENT.     See  Arrest,  Commitment, 
INCENDIARY  LETTERS.     See  Letters. 
INCEST.     See  Lewdness. 
INCORRIGIBLE  ROGUES.    See  Vagrants. 
INDECENCY, 

offences  relating  to,  509. 
INDICTMENT, 

what  it  is,  and  iu  derivation,  381. 
what  offences  are  indictable,  361 — 365. 
disobeying  a  statute,  362—364. 
order  of  justices,  365. 
within  what  time  to  be  brought,  365. 

how  far  several  offenders  or  offences  may  be  joined  in  ooe 

indictment,  366. 
distinction  between  misdemeanors  and  felonies,  366,  367. 
putting  prosecutor  to  his  election,  366. 
same  felony  charged  in  different  modes  in  several  counts, 

367. 
burglary  and  larceny,  368. 
one  indictment  for  assaulting  two  persons,  367. 
when  several  persons  should  be  indicted  together,  3C9. 
whether  grand  jury  may  examine  witnesses  against  the  king, 

S7(X 
there  ought  to  be  substantial  evidence  whereon  to  find 

an  indictment,  370. 
twelve  at  least  must  a^ree,  370. 
how  many  witnesses  requisite  for,  370- 
whether  grand  jury  may  find  specially,  370. 
^       cannot  find  a  bill  in  part,  371. 

manslaughter  on  bill  for  murder,  371* 
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INDICTMENT  —  continued. 

whether  grand  jury  may  find  specially  —  continued* 

two  indictments  for  same  offence ;  one  for  felony  and  the 

other  for  misdemeanor,  S71* 
must  be  in  English,  371- 
form  of,  S71— 393. 

the  caption,  371— 373. 
name  of  party  indicted,  374 — 380. 
addition,  374  —  378. 

7  G.  4.  c.  64.,  no  misnomer  or  wrong  addition  to 

abate  indictment,  379. 
averment  of  time  of  committing  offence,  &c.,  380 — 382. 
omission  of,  when  cured  by  7  G.4.  c.  64.,  381,  382. 
statement  of  force  and  arms,  when  necessary,  382. 

omission,  when  cured  by  stat.  7  G,  4.  c,  64.,  382. 
venue  and  averment  o^  places  382 — 385. 

offence  must  appear  to  have  arisen  within  county, 

&c.,  382. 
offences  partly  in  two  counties,  383,  384. 
offences  in  city,  &c.,  being  county  of  itself,  61. 

399. 

offences  upon  boundaries,  383.  385. 

offences  on  journies,  &c.,  385. 

what  is  a  sufficient  averment  of  the  place,  383, 384. 

where  the  place  laid  must  be  proved,  383, 384. 

non-existing  place,  385.     See  Vol.  I.  tit. 

Evidence. 
name  of  person  injured,  385,  386. 

variance,  386.     See  Addenda^  p.  1009.,  and  Vol.  I. 

tit.  Evidence. 
senior  and  junior,  386. 
infant,  386. 

addition  not  necessary,  386. 
name  of  office  (7  G.  4.  c.  20.),  386. 
description  of  offence,  387 — 389. 

offence  on  statute  must  be  brought  within  its  terms, 

387—389. 
negativing  exceptions  and  provisoes,  387. 
what  are  material  misdescriptions,  387,  388. 
disjunctive  allegations  bad,  388* 
value,  number,  &c. ;  owner,  388. 
conclusion  of,  389—393. 

contriL  pacem,  &c.,  389 — 391. 
contrhformam  statuti,  391 — 393. 
what  defects  shall   not  vitiate  an  indictment  (7  G.  4. 

c.  64.),  392. 
rules  for  interpretation  of  criminal  statutes,  393. 
copy  of,  in  prosecutions  by  attorney-general,  923. 
in  treason,  927. 
charges  ofj  393.    See  Vol.  I.  tit;  Costs* 
of  drawinff,  393. 

when  trial  in  county  adjoining,  town  corporate,  &c. 

400. 
course  of  trial  at  quarter  sessions,  812 — 815. 
pleading  to,  393—398. 
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INDICTMENT  —  continued. 
pleading  to  — continued* 

when  defendant  roust  plead  forthwith,  and  when  be  maj 

traverse,  922.  ei  seq.    See  Traverse, 
dilatory  pleas,  394^  395. 

in  respect  of  defects  on  face  of  record,  394. 
in  respect  of  defects  in  matters  of  fact,  395. 
misnomer,  395.     See  7  G.  4.  c.  64w  p.  379  • 
pleas  in  bar,  395—398. 
pardon,  395. 
auterfois  acquit ,  396,  397. 

by  prisoner  indicted  singly,  after  a  preTioas 
joint  indictmenu     Addenda^  ^.  1009. 
auterfois  convict^  397* 
not  guilty,  398. 

no  plea  of  justification  good,  398* 
demurrer  to,  398. 
acquittal  on,  398. 
fees,  398. 

granting  copy  of»  399. 
effect  of,  399. 
in  counties  of  cities  and  towns  corporate,  399—401. 

trial  in  adjoining  county,  400. 
form  of  record  and  proceedings,  920>  921. 

stated  to  be  found  on  oath  or  affirmation  of  A*  B^Ste. 
sworn  or  charged  as  prisoners,  bad.  Addenda,  p.  1011. 
form  of  condition  of  recognizance  to  prefer,  401. 

to  answer,  401,  402. 
INDORSING  WARRANT.    See  fVarrani. 
INFANT.    See  General  Index. 

how  far  answerable  for  crimes  and  offences,  402,  403. 

as  to  unnatural  ofiences,  86. 
punishment  of,  405. 
cannot  be  approver,  405. 
INGROSSING, 

offences  relating  to,  245 — 248. 
INHABITANT.     See  Bridges. 
INLAND  NAVIGATION.    See  Rivers. 
INN, 

disorderly,  indictment  for  keeping,  566. 
INSANE  PERSONS.    See  Lunaiic 
INSURANCE, 

causing  wreck,  to  defraud  insurers,  989,  990i 
IRONS, 

prisoner  must  be  brought  to  the  bar  without  irons,  33,  813. 
putting  on,  to  prevent  escape,  192. 

JUDGMENT, 

when  certain,  and  when  discretionary,  405,  406. 
when  it  may  be  passed  in  offender's  absence,  4059  406. 
power  of  altering,  406. 
correction  or  reversal  of,  406,  407* 

what  defects  are  cured,  411. 
in  larceny,  406. 
in  perjury,  406. 
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JVDGMEliJT— continued. 

recording  sentence  of  death  instead  of  passing  it  (4  G.  4. 

e.  48.)>  407. 
of  hard  labour,  when  it  may  be  inflicted,  406,  409. 
punishment  for  subsequent  felony,  409,  410. 
proper  form  of  sentence  of  transportation,  919. 
mandamus  to  compel,  407* 

may  be  passed  at  assizes,  on  indictments  out  of  K.  B.,  410. 
whether  two»  being  indicted  for  a  joint  offence,  can  receive 

different  judgments,  106. 
acknowledging  in  another's  name,  258. 
JURY.      See  Sessions  of  the  Peace;  and  also  General  Index, 

Jury, 
grand  jury, 

whether  they  may  examine  witnesses  for  the  prisoner, 

370. 
should  find  on  substantial  evidence,  370. 
whether  they  can  find  indictment  specially,  370,  371. 
twelve  at  least  must  agree,  370. 
juryman,  attempting  to  bribe,  85.  362. 
JUSTICE  OF  THE  PEACE.     See  General  Index, 
his  power  and  duty  in  suppressing  affrays,  29. 
his  power,  as  to  admitting  an  accomplice  as  king's  evidence, 

3K 

his  duty  in  attending  the  assizes,  58. 
JUSTIFIABLE  HOMICIDE.  332. 

KIDNAPPING.    See  ChUd  Stealing. 

LAND, 

forfeiture  of.    See  Forfeiture, 
LANDSDOWNE'S  ACT.    See  Malicious  Injuries. 
LARCENY, 

distinction  as  to  grand  and  petty,  abolished,  402^475. 
offence  of  simple  larceny,  412. 
must  be  lucri  causay  413. 

taking  horse  and  killing,  in  order  to  stifle  evidence, 

413. 
taking  corn,  to  give  to  master's  horses,  413,  414. 
felonious  intent,  414 — 419. 
claim  of  ri^ht,  414,  415. 
person  takmg  his  own  goods,  415. 
accomplice  for  purpose  of  detection,  445. 
gleaning,  415. 
trespass,  416. 

instances  of  taking  without  felonious  intent,  415, 

416. 
finding  another's  goods  when  a  larceny,  and  when 

not,  416,  417,  418. 
I  horses,  &c.,  on  common  or  straying,  416. 

things  lefl  in  hackney  coach,  417. 
taking,  419 — 446. 

from  possession  of  owner,  419. 

actual  or  constructive,  419. 

special  propei^ty  and  possession,  419,  420. 
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LARCENY — continued. 

offence  of  simple  \3Tceay'^  continued. 
takioff  —  continued, 

mm  possession  of  owner — continued, 

difference  between  possession  and  charge, 

420. 
cases  of  bailment,  as  by  pledge,  lending, 

tailor,  goldsmith,  &c.,  420. 
guest  at  tavern  stealing,  420. 
carrier,  &c.,  stealing  package,  420,  421. 
servants,  clerks,  &c.,  stealing  things  en- 
trusted to  them,  422 — 432. 

embezzlement   by,  426.      See  Em* 


lodgers  stealing,  452,  459. 
'\  owner  delivering  property  with  intent  to  part 

i  with  it  absolutely,  432. 

:  fraudulent  sales,  &c.,  432,  433,  434. 

owner  parting  with  possession  only,  and  not 

property,  435. 
fraudulent  wager,  433. 

embezzlement  by  bankers,  brokers,  &Cn  435. 
instances  of  goods,  &c.,  fraudulently  procured 

to  be  delivered,  436 — 443. 
ring-droppingi  438* 
must  be  against  the  owner's  will,  443. 

case  of  encouragement  by  party  robbed,  with 

view  to  detection,  445. 
what  constitutes  a  carrying  away,  446 — 448. 
what  removal  or  severance  is  sufficient,  446* 
momentary  possession,  sufficient,  447* 
by  whom  it  may  be  committed,  448—452. 
joint  tenants,  448. 
man  stealing  his  own  goods,  448. 
part  owner,  449. 
wife  stealing  husband's  goods,  450. 

or  goods  of  husband's  bailie,  451. 
workmen  in  a  mine  stealing  each  other'*  diggings. 

Addenda^  p.  1011* 
stealing  through  necessity,  451. 
one  thief  stealing  from  another,  451,  452. 
what  things  may  be  the  subject  of  larceny,  452  — 461. 
things  savouring  of  the  reality,  as  corn,  apples,  fix- 
tures, &c.,  452— -455. 
minerals,  452. 

trees,  shrubs,  fences,  &c.,  453,  454. 
plants,  roots,  vegetables,  &c.,  454,  455. 
animals,  455. 

produce  of  animals,  as  milk,  455,  456. 

wild  animals,  456,  457* 

dogs,  beasts,  and  birds,  ordinarily  confined, 

457- 
dtle  deeds,  in  wills  or  codicils,  458. 
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5^^  'Y  —  contintied. 
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-kf  simple  larceny  — con/fnuec/. 

things  may  be  the  subject  of  larceny — continued. 
^ds,  writs,  warrants  of  attorney,  459. 

ies  for  money,  bonds,  bills,  notes,  checks, 
*%  &c.,  459— 461. 

^^  ok  in  hands  of  servant  of  drawer.  Addenda^ 

^<  p.  1011. 

^  a  corpse,  467. 
.it  for,  470,  et  seq.     See  Indictment. 
.d  whom  the  property  stolen  must  be  laid,  461 — 470. 
may  be  either  in  absolute  or  special  owner,  461. 

464,465. 
cattle,  &c.,  taken  to  graze,  462. 
goods  in  possession  of  lodge  or  leasee,  462, 

T       463. 
goods  seized  in  execution,  46S.  i 

goods  in  possession  of  servant,  or  agent,  or 

married  woman,  |63»  464. 
of  stage  coachn^en,  464. 
property  of  dissenting  chapel,  463,  4§^. 
clothes,  &c.,  of  children,  465. 
waifs,  wrecks,  &c.,  466. 
where  proprietor  unknown,  466. 
goods  of  parish  churchy  467. 
coffins,  shroud,  &c.,  467* 

property  laid  in  executor  or  administrator,  467. 
property  of  body  corporate,  468. 
property  of  partners  and  joint-owners  not  a  cor- 
poration, 467. 
7G.4.  C.64.  §  14.,  468. 
property  of  trustees,  468. 
property  of  county,  469. 
property  of  workhouses,  469. 

of  things  for  use  of  poor,  470. 
property  of  turnpike  trustees,  469. 
matters  relating  to  sewers,  469. 
description  of  property  stolen,  470—472. 
of  money,  &c.,  471. 
of  animals,  471. 
when  dead,  472. 
statement  of  value,  475. 
place  of  trial  and  venue,  472. 

stolen  goods  carried  into  several  counties,  472,  473. 
goods  stolen  at  sea,  473. 

in  Jersey^  474. 
offences  on  boundaries  of  counties,  473. 
on  journies,  473. 
in  Ireland  or  Scotland^  474. 
property  stolen  must  be  of  some  value,  474,  475. 
no  conviction  for  trespass  on  indictment  for,  475. 
punishment  of,  475* 
from  the  person,  475  —  477. 

7  &  8  G.  4.  c.  29.  J  6.,  475,  476. 
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LARCENY — continued. 

from  the  person — continued* 

T  &8  G.^.  c.  29.  $  6.— continued. 

robbery,  larceny  from  person,  assault  with  intent  to 

rob,  476. 
indictment  for  larceny   from    person,    where 

offence  amounts  to  robbery,  476. 
what  constitutes  larceny  from  the  person,  477. 
from  the  house,  477 — 480- 

7&  8  G.4-  c-29.  §  12.,  477,  478. 

breaking  and  stealing  in  a  dwelling-house,  putting 

in  fear,  stealing  to  5L  value,  477- 
what  constitutes  a  dwelling  house,  477.     See 

Burglary, 
punishment,  478. 
illustrative  decisions  on  repealed  statutes,  478, 479. 
7&8G.4-  c29.  $  14.,  479. 

breaking  and  entering  building  within  curtilage  of 

house,  479. 
7&8  G.4.  47. 2a  §  15.,  479,  480. 

breaking  and  stealing  from  a  shop,  479,  480. 
7  ^  8  G.4.  C.29.  $  45.,  480. 

stealing  chattel  or  fixture  by  lodgers  or  tenants,  480. 
7&8  G.4.  c.29.,  §  17.,  48a 

stealing  from  vessels,  barges,  and  boats,  480. 
7&8  G.4.  c.29.  §  16.,  481. 

stealing  goods  in  process  of  manufacture,  481. 
restitutionof  stolen  property,  15,  16.    Se^  Restitution, 
owner   of   stolen   goods    does  not  lose   property    therein, 

451,452. 

taking  rewards  or  advertising  for  stolen  goods,  484. 
offering  for  pawns  or  sale  goods  suspected  to  have  been 

stolen,  485. 
receivers  of  stolen  goods*  486.     See  Receivers. 
principals  and  accessaries,  486.     See  Accessaries. 
apprehension  of  offenders,  486,  491. 

proceedings  as  to  offences,  punishment  on  summary  convic- 
tion, 486,  487. 
forms,  492. 

Digest  of  Commissioners,  495.  et  sea. 
LEAD, 

stealing,  452. 
LECTURES, 

places  for  holding  to  be  licensed,  756. 
LETTERS, 

offences  relating  to  stealing  and  postage  of.    See  Post  Office* 
LETTERS  (THREATENING). 
4  G.  4.  c.  54.,  503. 

sending    letters   threatening   to   kill,    or   to  burn,   or 

destroy  houses,  &c.,  50Sw 
averments  in  indictment,  508. 
7  &  8  G.  4.  c.  29.  «  8.,  503. 

sending  or  delivering  threatening  letters,  demanding 

money,  &C.,  503,  504. 
what  is  proof  of  sending.    Addenda^  p.  1 01 4^ 
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LETTERS  (THREATENING)— con/iHM<rrf. 

cases  on  construction  of  statutes  respecting,  50i — 508.     See 

also  Addenda,  p.  1013. 

form  of  warrant  to  apprehend  for,  508. 
LEWDNESS, 

how  far  punishable  by  the  temporal  laws,  508,  509.    See 

Bavody  House* 

form  of  indictment  for  keeping  disorderly  house,  509. 
LIBEL.     See  Slander. 

what  constitutes,  510 — ^515. 

may  be  in  writing  or  without,  513. 

who  are  punishable  for  it,  515 — 523. 

power  of  justices  of  the  peace,  523. 

warrant  to  apprehend  for,  523.  948. 

indictment,  trial,  and  punishment,  516 — 523. 

form  of  indictment,  524. 

blasphemous  and  seditious  libels,  518 — 522* 

by  writing  against  Christianity,  81 »  82. 
LIBERATE.     See  Surety  to  keep  the  Peace. 
LIGAN.    See  Wreck. 
LING, 

setting  fire  to,  110. 
LITTLEGOES.  See  Gaming. 
LOADED  ARMS, 

what  are,  within  9  G.  4.^  537.     Addendct,  p.  1015. 
LOOMS, 

maliciously  destroying  or  damaging,  549. 
LORDS  DAY.     See  General  Index. 
LOTTERIES.     See  Gaming. 
LUNATICS, 

different  kinds  of,  524. 

how  far  punishable  for  crimes,  524,  525* 

what  degree  of  insanity  will  exempt  from  punishment,  525|526. 

drunkards,  525* 

how  to  be  dealt  with  on  trials,  526. 

how  to  be  inquired  whether  nan  compos,  526. 

acquittal  on  ground  of  insanity,  526. 

how  prisoner  to  be  disposed  of,  526»  527. 

9  G.  4.  c.  54. — inquiry  into  settlement  of  insane  prisoners, 

527. 
removals  of  convicts  becoming  insane  into  asylum,  528. 

opinion  of  medical  man,  how  far  evidence,  527. 

MACHINERY, 

destroying,  549. 

riotously  beginning  to  demolish,  &c.,  743. 
MADMEN, 

committing  crimes,  525>  526.     See  Lunatics. 
MIL, 

robbing,  690.     See  Post  Office. 
MAGAZINES, 

setting  fire  to,  112. 
MAIM, 

definition  of,  529* 

offence  by  a  person  maiming  hlmselfi  529. 
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MAIM — continued. 

what  at  common  law,  529. 
how  punishable,  529. 
what  will  justify,  520. 

cannot  be  accessaries  after  the  fact  in,  529. 
stabbing,  cutting,  or  wounding  with  intent  to  maim,  534.  «* 

seq.     See  Malicunu  Injuries. 

MAINPRIZE.     See  BaU. 
MAINTENANCE. 

what  constitutes  the  offence  of,  580. 

how  punishable  at  common  law,  531. 

by  statutes,  532. 

champerty,  530.  532. 

embracery,  530.  532,  533- 

form  of  indictment  for  maintenance,  533. 

MALICE,  ^  ^  ^ 

aforethought,  what  constitutes,  34-2,  34S. 

MALICIOUS  INJURIES, 
to  the  person,  534 — 549. 
9  G.  4.  c.  31.,  534,  535. 

attempts  to  murder,  evidenced  by  certain  acts,  534. 
shooting  at,  or  stabbing,  or  cutting  with  intent  to 

maim,  &c.,  5SI. 
administering  poison,  or  using  means  to  procure 

miscarriage,  534. 
decisions  on  the  statute,  536 — 546. 
decisions  on  Lord  EUenborough's  Act  (repealed), 

535—546. 

» 

what  is  shooting,  535 — 537. 

loaded   fire-arms,   536.       See    Addenda^ 

p.  1015. 
what  is  cutting,  537 — 540. 
what  is  grievous  bodily  harm,  541. 
what  is  wounding,  542.     See  also  Addenda^ 

p.  1016. 
what  is  lawful  apprehension,  543,  544,  545. 

See  also  Addenda^  p.  1017. 
what  is  **  administering  poison,*'  545,  546. 
aider  and  abettor  need  not  be  averred  to  be  feloni- 
ously present,  &&,  546. 
arresting  a  clergyman  during  divine  service,  546. 
aggravated  assaults,  in   certain   cases,  546.     See 

Auauh  and  Battery^ 
punishment  of  common  assaults  on  summary  con- 
viction, 547,  548. 
forms,  559. 
to  property,  549 — 559.    See  Burning —  CattU —  Fish — Rioi 

—  Trespasses —  Wreck, 

7  &  8  G.  4.  c.  30.,  549. 

destroying  goods  in  course  of  manufacture,  549. 

machinery  used  in,  549. 
destroying  sea  bank,  or  works  on  any  river  or  canal. 


removing  piles,  obstructing  navigation  of  orer  or 

G«paI|iS5a 


INDEX.  1089 

MALICIOUS  INJURIES  — co«/i7ii«?(f. 
to  property  —  continued* 

7  &  8  G.  4.  c.  30.  —  continued. 
injuring  public  bridge,  550. 

breaking  down  dam  of  fishery,  &c.,  or  mill  dam,  55J. 
destroying  hop-binds,  551* 

destroying  or  damaging  trees,  shrubs,  &c.«  551, 552. 

See  558,  559. 
fruit  and  vegetables,  552. 
destroying  fences,  553. 
other  malicious  trespasses,  553. 
malice  against  owner  not  necessary,  553. 
punishment  of  accessaries,  55^> 
apprehension  of  offenders,  554. 
summary  proceedings  before  justices,  554* 
form  of  conviction,  557. 
actions  concerning,  557»  558. 
offences  at  sea,  558. 
the  king's  pardon,  556* 
forms,  560—564. 
MANDAMUS.    See  General  Index. 
MANSION  HOUSE.    See  Burglary. 
MANSLAUGHTER.    See  Homicide. 

no  accessaries  in,  5. 
MANUFACTURE, 

stealing  goods  in  process  of,  481. 
maliciously  destroying  goods  in  process  of,  549. 
maliciously  destroying  machinery,  549. 
MARINE  STORES, 

regulations  as  to  dealers  in,  873,  874.  977,  978.  990,  991. 
MARRIAGE.     See  General  Index  ;  and  Vol.  IV.  tit.  Poor. 
offences  as  to  improperly  solemnizing,  679. 
valid  or  invalid.     See  Polygamy. 
MASTER.     See  Servant. 
MASTIFF, 

unmuzzled,  181. 
MEASURES.     See  General  Index,  freights  and  Measures. 
MEETINGS, 

seditious.   See  Riot. 
MENACES, 

demanding  money  with,  507*  53. 
MILL-DAM, 

maliciously  breaking  down,  &c.,  551. 
MILLER.     See  Mill,  General  Index. 

changing  corn,  &c.,  127;  128. 
MINES, 

setting  fire  to  coal  mines,  110. 

maliciously  letting  in  water,  or  obstructing  ways.   See  Ad- 

denday  p.  1018. 
maliciously  damaging  engines  in.    See  Addenda,  p.  1018. 
stealing  property  from,  452. 

workmen  in,  stealing  each  other's  diggings.    See  Addenda^ 

p.  1011. 

MISADVENTURE.  See  Homicide. 
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MISCARRIAGE, 

M«nced  rehitive  to  procuring,  5Si* 
MISDEMEANOR, 

wbat«  564. 

DO  accessaries  in,  but  all  are  principals,  2. 6. 5€4m 

punishment  of  aiders  and  abettors  in,  9. 

at  common  law,  by  inciting  another  to  comoHt  a  crime, 

though  no  act  be  done,  5^  note  (a). 

compromising,  when  illegal,  564w 

arrest  of  party  flying  from  apprehension,  564^ 

when  defendant  must  plead  forthwith,  and  when  be  mmj  trm- 

Terse,  922.  el  teq.    See  Ttttoene* 

prosecutions  for,  by  attorney-general,  92S,  984]i 
copy  of  indictment,  923. 
MISNOMER.    See  Indictment. 
MISPRISION  OF  FELONY.    See  Felony. 
MISPRISION  OF  TREASON.  See  Treu$on. 
MITTIMUS.     See  Commitments 

form  of,  for  felony,  171* 
MONSTER, 

indictment  for  shewing,  575. 
MOSS  TROOPERS.    See  Northern  Borders,  General  Io4ex. 
MURDER.    See  Homicide. 

attempts  to,  evidenced  by  certain  acts,  capital,  5S4.    See 

MalieioMM  Iniuriet. 
MUSIC  AND  DANCING, 

houses  kept  for,  to  be  licensed,  315^ 
MUTE, 

ancient  punishment  for  standing  mute  on  arnugnmeot,  565. 

proceeding  under  7  dr  8  G.  4'.  c.  28.,  when  prisoner  stands 

mote  of  malice,  366. 
BIUTINY, 

endeavouring  to  seduce  soldiers  and  sailors  to,  929* 

NAVAL  STORES.    See  Stores. 
NAVIGABLE  RIVERS.    See  Rivers. 
NECESSITY, 

excuses  not  from  felony,  45  L 
NE  EXEAT  REGNO, 
<   ^    writ  of,  245. 

NEGLIGENT  ESCAPE.    See  Escape. 
NETS, 

seizing,  of  fishers,  221. 
NEWSPAPERS  AND  PAMPHLETS.    See  General  lodes. 
N  A V Y.    See  Seamen  —  Ships. 
NIGHT, 

when  it  commences,  in  burglary,  104* 

arrest  in,  40. 

killing  game,  ttc.  in,  292.    See  Game. 
NON  COMPOS.    See  Lunatic. 
NUISANCE, 

what  it  is,  567* 

difierence  between  private  and  public,  567»  568* 

common  scold,  567* 
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NUISANCE— coiatmieJ. 

bawdy  houses^  gaming  houaet»  and  lUigot  ftir  rope-dancen, 

568,  569«  57a 
proceedings  against  and  indictment  fbr,  569,  570« 
disorderly  inn»  568. 
playhouses,  568. 

•topping  a  prospect  or  lights,  570>  571* 
injuries  and  obstructions,  &c«  to  highways,  571,  572.  574, 

See  HfgAwajfs. 
carriages  at  a  rout,  579* 
obstructions  to  navigable  rivers,  573, 574, 
oiFenstTe  or  dangerous  trades,  574. 
making  great  noises  in  the  night,  6f6% 
a  dove-cote,  575. 
shewing  a  monster,  575. 
keeping  a  dog  that  bites  sheep,  575. 

a  fierce  mastiff,  575.    See  also  ]8h 
an  unruly  horse,  575.  ^ 

a  bull,  575. 

keeping  beastsy^r^r  naturae  SI 5* 
exposing  child  affected  with  small-pox,  576. 
removal  of  indictment  for,  by  ceriiararif  576. 
costs  when  prosecutor  party  grieved,  576. 

who  is  party  grieved,  576.    See  General  Index, 

Certiorari. 
by  steam  engines,  639,  640, 
by  non-repair  of  highways.    See  Hightoays* 
by  non«repair  of  bridges.    See  Bridges* 
how  it  may  be  removed,  637,  638, 
how  it  may  be  punished,  638,  639. 
form  of  indictment  for,  640. 

OATHS, 

administering  or  taking  unlawful  oaths,  640 — 644.  759* 
OFFICE, 

offences  relating  to  buying  and  selling,  644 — 651.    See  also 

85« 

conspiracy  to  obtain  money  by  procuring,  644. 

12  A.  2.  c.  2.  —  oflBces  not  to  be  given  for  gift,  &c.,  645* 

5&6  Ed.  6.  c.  16. — bargaining  and  selling  offices,  645|  646. 
extended  by  49  G.  3.  c.  126.,  648—651. 
ORCHARD, 

stealing  from,  454. 

maliciously  injorini^,  &c.,  552* 
ORDNANCE  STORES.    See  Storee. 
OUTLAWRY.    See  Process. 

for  non-appearance,  712. 
OVERT  ACT.    See  Treason. 
OYER  AND  TERMINER,  58.    See  Assix^. 
OYSTERS, 

unlawful  dredging  for,  221. 
PALES, 

stealing,  453,  454. 

maliciously  damaging,  553. 
PAPISTS.    See  Popery. 
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PARDON, 

general,  652. 

special,  652. 

the  king's  power  as  to,  652,  653. 

binding  person  pardoned  to  good  behaviour,  654. 

effect  of,  65^,  655. 

enduring  punishment  amounts  to  a  pardon,  651. 
evidence  of,  655.     See  Vol.  I.  tit.  Evidence* 
promise  of,  in  king's  proclamation,  no  answer  to  indictment, 

or  bar  to  execution.  Addenda^  p.  1003. 
PARISH  REGISTER, 

offences  relating  to  false  entries  in,  261,  262. 
PARLIAMENT.    See  General  Index.    As  to  bribery,  see  p.  85. 
PARSNIPS, 

stealing,  454. 
PARTNERS, 

property  of,  how  to  be  laid  in  indictment,  468. 
PEACE.     See  Sarettf. 
PEAS. 

stealing,  454. 
PEERS.    See  General  Index. 

how  far  privileged  from  arrest,  34. 
peeress,  how  to  be  tried,  965. 
PERJURY  AND  SUBORNATION, 
at  the  common  law,  656. 

subornation  at  common  law,  659* 
punishment  of,  659.  662. 

justices  have  no  jurisdiction,  659* 
what  constitutes,  656 — 658. 
by  Stat.  5  El.  c.  9.,  659,  660. 

extends  to  witnesses  only,  661. 

perjury  on  indictment    on    criminal    information,   not 

within,  661. 
there  must  be  a  party  grieved,  661. 
one  justice  may  bind  over,  662. 
averments  in  indictment  on,  662. 
23  G.  2.  c.  11.,  662. 

judges  may  direct  prosecution  and  assign  counsel,  662. 
substance  of  offence  to  be  stated  in  indictment,  662, 

663. 
no  joint  indictment  for,  663. 
necessary  averments  in  indictment,  663^  664. 
plea  of  auterfois  acquit,  664. 
evidence  on  prosecution  for,  664,  665,  666. 
punishment  of,  under  2  G.2.  c.  25.,  665,  666. 
perjured  person  not  to  be  a  juror  or  witness,  S6S. 
false  affirmation  by  Quakers,  Moravians,  and  Separatists,  ftc, 

666,  667* 
perjuries  in  particular  cases,  by  various  statutes,  667,  668. 
declarations  substituted  for  oaths  in    certain  cases,  S  k^ 

W.  4.  c.  62.     Addenda,  p.  1024 — 1027. 
punishment  for  making  false  declaration.  Addenda^pAOZ^ 
FERSO}f, 

larceny  from,  475.  ei  seq.    See  Larceny* 
malicious  injuries  to,  534.     See  Malicwui  Injuriet. 
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PERSONS  UNKNOWN, 

stealing  property  of,  466. 
PETIT  LARCENY, 

distinction  as  to,  and  grand,  abolished,  412. 
PETIT  TREASON, 

abolished,  980. 
PICKPOCKETS,  475.     See  Larceny. 
PERSONATION, 

of  seaman  to  obtain  prize  money,  pay,  &c.,  791.  et  tea* 
PETTY  SESSIONS, 

holding,  848. 
PIGEONS, 

offences  relating  to,  800. 
PIGS, 

held  cattle  within  the  Black  Act,  121,  122. 
PILLORY  and  TUMBREL, 

punishment  by,  668,  669. 
PIRACY.  22—25, 
PLANTATION, 

destroying  or  damaging,  551. 

setting  fire  to,  110.  966. 

stealing  from,  454. 
PLANTS, 

stealing,  454. 

maliciously  destroying  or   damaging,   552.     See  Addenda, 

p.  1017. 
PLATE. 

true  making  of,  669. 

assaying,  669,  670. 

illegal  to  make  plate  of  coarser  alloy  than  standard,  670* 

stamps  on,  671. 

forging  or  transposing  marks  on,  670 — 672. 

duties  on,  671* 

licence  for  dealing  in,  672. 
PLAYERS.     See  General  Index. 

representing  Deity  in  stage  plays,  80. 
PLAYHOUSE.     See  Gaming. 

indictment  of,  568. 
PLEA.     See  Indictment. 

effect  of  plea  of  not  guilty  under  stat.  7  &  8  G.  4.  c.  28.,  S3. 

if  prisoner  refuse  to  plead,  court  may  enter  not  guilty,  33.  566. 

when  defendant  must  plead  forthwith,  and  when  he  may  tra- 
verse, 922.  et  seq.    See  Traverse. 
PLURIES  CAPIAS,  707.    See  Process. 
POISON, 

attempt  to  murder  by,  534.  i 

administering,  to  procure  miscarriage,  535« 

what  amounts  to  administering,  545. 
POLYGAMY, 

distinction  between,  and  bigamy,  673^ 

observations  on  offence  of,  673.  note  (a)« 

9G.4.  C.31.,  673,  674. 

description  of  offence,  673. 

punishment  and  place  of  trial,  674.  677. 
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evidence  in  prosecution  for,  674, 675. 
or  first  marriage,  679.  681. 
validity  of  first  marriage,  676.  678—681. 

of  second  marriage,  677.  See  also  AddendOf  p.  1030. 
avermenu  in  indictment  for,  682. 
warrant  of  commitment  for,  682. 
POND, 

robbb|^,  820, 221. 
damagmg,  551. 
POPERY,    See  General  Index. 

oSence  of  maintaining  authority  of  see  of  Rome,  688. 

taking  benefice  from  the  pope  or  from  an  alien,  683. 
papists  refusing  to  take  oaths,  683. 
papists  conforming  discharged  from  penalties,  684. 
Jesuits,  Ac,  regulations  as  to,  684,  685. 
PORT.    See  Harbour. 
POSSE  COMITATUS, 

when  to  be  raised,  in  order  to  an  arrest,  41. 
who  bound  to  attend,  4K 
POST-OFFICE.    See  General  Index% 
offences  relating  to,  687—698. 
5  6.  3.  c.  25. 

postboy  loitering  on  the  road,  687. 

unlawfully  collecting  or  conveying  letters,  087. 
embezzling  money  for  letters  postpaid — destroy* 

ing  letters— advancing  postage,  687- 

7  6. 3.  c.  50. 

destroying  letters  or  advancing  postage,  Stc^  687. 
secretmg,  embezzling,  or  destroying  letters,  687. 
stealing  or  taking  out  of  letters  or  packets,  688,  689. 
robbing  the  mail  or  stealing  letters,  690. 

decisions  on  construction  of  the  act,  688.  690, 

691, 692. 

42  6.3.  c81. 

clerk  of  poA^office  embezzling,  &c.,  689. 
procuring  such  offence,  689. 
decisions  on  the  statute,  690,  691. 
persons  secreting  or  neglecting  to  give  ap  letters, 

697* 

52  6.  3.  c.  143.,  693. 

punishment  of  offences  of  persons  employed  in  the 

post-office,  699b 
cases  decided  on  the  act,  694,  ^5*  696. 
accessaries  to  such  offences,  696. 

5  Gk  4.  c.  2a,  697. 

person  in  post-office  embesftzling  notes,  newspapm, 

drc.,  697* 

2  fF.  4.  c.  15.,  697. 

mails,  letters,  &c.  stolen  from  vessels,  employed  by 

Sost-office,  G98. 
^ _..  _   „     .      ed.     Adde$uiM9 

*:  p.  1090. 

POTATOES, 
stealing,  454. 
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POUND-BREACH,  780.    See  Rescue. 
POWDER  MILLS, 

indictment  of,  574* 
PKffiMUNIRE, 

what  it  is^  69p.    , 
power  of  justicefl  as  to,  698. 

incapacities  of  peraoM  incurring,  fiSS-^  ^' 

PREGNANCY,  _, 

plea  of,  965.  * 

PRESENTMENT, 
what  it  is,  699. 

distinction  between,  and  indictments,  699.  ' 

:    of  roads,  abolished.     See  Vol.  U.  tit.  Hightoaus,  p.  860' 
PRINCIPALS, 

in  crime,  who  are,  3. 

what  is  constructive  presence,  3,  4. 

in  second  degree,  punishment  of,  9* 

in  forgery  and  uttering,  263e  See  Acceuaiy^ 
PRINTERS.    See  General  Index. 
PRISON-BREAKING.    See  Escape  —  Rescue. 
what  constitutes,  700 — 703. 
how  punishable,  700. 

conveying  vizors,  &c.  into  prisons  to  assist  escape,  701. 
what  IS  imprisoamentr  701,  702. 
-  in  cases  or  suspicion  of  felony,  702. 
not  bailable,  701^ 
indictment  for,  702. 
form  of,  703. 
PRISONER, 

arraignment  and  plea  of,  33. 
-    must  be  brought  to  the  bar  without  irons,  33.813. 
holding  up  his  hand,  34.  812. 
discharged,  how  conveyed.    See  Sessions. 
PRISONER  OF  WAR, 

aiding  escape  of,  704,  705.     See  also  193. 
supplying  unwholesome  food  to,  705. 
PRIZE  MONEY, 

falsely  assuming  names,  &c.  of  seamen  to  obtain,  791.  et  seq. 
fijse  certificate,  &c.,  to  obtain,  794. 
PROCESS.    See  Summons  —  Warrant  —  Search  Warrant —Com" 

mitment. 
after  indictment,  and  referable  to  appearance,  in  courts  of 

record,  705 — 715. 
what  it  is,  706. 

not  needed,  if  party  in  court,-  706* 
to  compel  an  appearance,  706.  ^ 

by  justices  out  of  sessions,  706^ 
to  be  m  the  king's  name,  706. 
for  felony,  706. 

offences  under  felony,  706- 

when  returnable  in  misdemeanor,  706. 

.distress  if  party  has  lands;  if  not,  a  caj^ias^  fdias%  and  d/u- 

^.>  rtf if,  arc.  y0oJ^707« 

when  inhabitants  are  indicted,  707.  oanTtma 

on  informations,  707.  ,.  r"^^,  l  A 1  CM 
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PROCESS — continued. 

after  indictment,  &c.  —  continued. 

48  G.  3.  c.  58. —  by  judge's  warrant*  in  catei  not  treason 

or  felony,  707* 
on  an  escape,  708. 
against  accessaries,  708. 
into  a  different  county,  7O69  709* 
to  be  executed  by  the  sheriff^  709. 

breaking  open  doors,  709)  710* 
on  a  Sunday,  710. 
discontinuance  of,  710,  711. 
stayed  by  putting  in  bail,  711. 

by  one  justice,  711.    See  BaU. 
outlawry  for  non-appearance,  712.  715. 
meaning  of ''  outlaw," 
process  of,  712. 
for  what  offences,  712. 
proclamation  &c«  of,  713. 
consequences  of,  713,  714* 
reversal  of  714*,  715. 
forms  of  processes,  715 — 717. 
PROF ANEN  ESS.     See  Blasphemy. 
PROPHECIES, 

fantastical,  punishment  of,  717. 
PROSPECT, 

stopping,  not  a  nuisance,  570. 
PROSTITUTE,  934.   See  Vagrant. 
PROVISIONS, 

selling  unwholesome*  128. 
raising  the  price  of,  247* 
PUBLIC  WORSHIP, 

impugners  of  rites  of  church,  718. 
speaking  irreverently  of  sacrament,  718« 
public  worship  in  the  navy,  718. 

Sualifications  of  lecturer,  &c.,  718. 
isturbance  of,  718,  719. 
punishment,  719,  720. 
reading  notices  in  church,  719. 
arresting  clergyman  while  doing  service,  &c«,  720« 
PURVEYORS, 
abuses  of,  720. 
purveyance  abolished,  720* 

RABBITS, 

killing,  &c.  in  a  a  warren,-  299w 
RACES, 

horse  racing,  320. 

foot  racing,  320. 

RAPE, 

what  constitutes  the  crmie,  721. 
evidence  on  an  indictment  for,  721 — ^725. 

proof  of  completion  of  crime  under  9G.4tf  c  31.,  795. 

of  infant  witnesses,  722,  723. 

cross-examination  of  prosecutrix,  724,  725* 
punishment  of,  725* 


RAPE  —  etmiinued^ 

principal  and  accessary,  nS* 

joint  indictmetiC  against  seyeral  for,  726* 
form  of  warrant  for,  726. 

of  indictment  for,  727« 
RECEIVER  OF  STOLEN  GOODS, 
at  common  law,  14* 

under  stat.  7  &  8  G.  4.  c.  29.,  14.  et  ieq.  486. 
indictment  of,  15* 
punishment,  15. 

where  taking  of  the  goods  is  a  misdemeanor,  15. 486. 
where  to  be  tried,  15. 

restitution  of  stolen  property  on  conviction,  15. 
question  whether  party  indicted  is  a  receiver  or  principal, 

16,  17. 
form  of  indictment,  17. 
precedent  of,  19. 
mistake  as  to  name,  17. 

larceny  of  sheep, —  averment  of  receiving  mutton,  17. 
averment  of  guilty  knowledge,  17* 
statement  that  principal  is  unknown,  17. 

if  known,  must  be  stated,  17. 
statement  of  conviction  of  principal,  17. 
principal  may  be  a  witness  against  receiver,  18. 
goods  charged  to  be  burglariously  stolen,  —  principal  ac- 
quitted of  burglary,  but  convicted  of  larceny,  106. 
RECUSANT, 

popish,  684.    See  also  Public  Worship, 
REGISTER, 

parish  offences  relating  to  false  entries  in,  261,  262. 
REG  RATING, 

offences  relating  to,  245—248. 
RESCOUS, 

what  it  is,  727. 
RESCUE, 

in  what  cases  of  felony,  727. 
accessary  afler  the  fact,  6. 

no  arraignment  for,  till  after  attainder  of  party  rescued, 

727. 
indictment  for,  how  to  be  framed,  728. 
outlawry,  upon  a  return  of,  729. 
from  custody  of  bailiffs  by  constable,  728. 
distinction  between,  and  hindrance  of  arrest,  728. 
punishment  of,  under  1  &  2  G.  4.  c.  88.,  728,  729. 

assaulting  constables  to  prevent  apprehension  on  de- 
tainer, 729. 
of  murderers,  729. 
rescous  and  pound,  breach,  729. 
when  indictable,  729,  730. 
treble  damages,  under  2  fV.  Sf  M.^  7S0. 
punishment  under  General  Turnpike  Act,  7S0. 
forms,  731 — 785. 
RESTITUTION  OF  STOLEN  GOODS, 
repeal  of  stat.  21  H.  8.,  735. 
7  &  8  G.  4.  c.  29.,  respecting,  735.    See  also  15, 16.    - 
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RESTITUTION  OF  STOLEN  GOODS  —  canHnOtd.    " 
31  £U»*  c.  12. — stolen  horses,  736. 

when  owner  may  retake  stolen  property,  withoat  writ  of 

restitution,  736, 737. 
to  favour  felon, 
737. 
of  money,  &c.,  obtoined  under  false  pretences,  137,  138. 
offences  by  taking  rewards  for  return  of,  484. 
REVENUE  OFFICERS.    See  Smugging. 
assaulting,  54.     See  General  Index,  Exdtt. 

REWARDS, 

for  activity  in  apprehending  felons,  42,  217,  218. 

RING-DROPPING,  438,  439. 
RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY, 
what  is  an  unlawful  assembly,  738,  739. 
a  rout,  738. 
a  riot,  738—742. 
indictment  for  riot,  how  framed,  742. 

must  conclude  "  in  terrorem  popuUf"  742. 
evidence  on  trial  of,  742. 
punishment  of,  742. 
how  restrained  by  a  private  person,  743. 

by  constable  or  peace  officer,  744. 
by  one  justice,  744. 
his  duty,  749. 

reading  the  Riot  Act,  744— 74& 
IG.l.  St.  2.  C.5.,  745,  745. 

cases  on  construction  of  the  act* 

?«. 
calling  in  the  military,  749. 
by  two  justices,  749 — 753. 
by  process  out  of  chancery,  753. 
7  &  8  C?.  4*  c.  SO.  §  8. 

riotously  beginning  to  demolish  houses,  742, 743. 
what  is  a  beginning  to  demolish,  743. 
seditious  meetings  and  unlawful  assemblies,  753—764. 
39  G.  3.  c.  79.,  753.  et  seq. 

certain  societies  suppressed,  753. 
societies  taking  unlawful  oaths,  753, 754. 
not  to  extend  to  Freemasons*  lodges,  754. 
at  alehouses,  755. 
debating  societies,  755. 

who  to  be  considered  owner  of  house  where  held, 

756. 
punishment  of  unlawful  combinations  and  confede- 
racies, 757 
justices  licensing  houses  for  lecturing,  &c«,  756. 
power  over  licensed  houses,  756,  757. 
57  G.  3.  c.  1 9.,  758.  €i  seq. 
seditious  meetings,  758. 

Spencean  societies,  758. 
societies  taking  unlawful  oaths,  759. 

elecung  delegatesi  or  guilty  of  onkirlul 

oombinatioiM^  759. 


RIOT,  ROUT,  AND  UNLAWFUL  ASSEMVLY -^eontinuei. 
seditious  meetings  and  unlawful  assemblies^ — conlinued^ 
SI  G.  5.  c.  19.  —  continued. 

not  to  extend  to  Freemasons'  lodges,  760. 

Quakers'  meetings,  760. 
charitable  meetings,  760. 
permitting  unlawful  assemblies,  7&. 
forfeiture  of  licences  of  public  houses,  where  held, 

76a 
recovery  of  penalties,  &c.,  760,  76L 
limitation,  &c.  of  actions  respecting,  761. 
60  G.  3- C.I.,  762—764. 

meetings  for  training  and  exercising,  762 
forms,  764—770- 

indictment  for  a  riot,  765* 
record  of  a  riot  on  view,  765. 
commitment  of  rioters  on  view,  766* 
precept  to  summon  a  jury,  766. 
jurors'  oath,  767. 

the  presentment,  &c,  of  the  jury,  767« 
adjudications  of  forfeiture  of  licence  to  sell  ale  under 

39  G.  3.  c.  79.,  768,  769. 
convictions  for  pecuniary  penalties,  770. 
convictions  for  an  unlawful  combination,  768,  769. 

general  form  of  conviction,  768. 
convictions  for  unlawful   combination,    under  67  G*  3« 

c.  19.,  769. 
adjudication  of  forfeiture  of  licence  to  sell  ale,  769 
RIVERS  AND  NAVIGATION, 
7  &  8  6.  4»  c.  30.,  770» 

maliciously  destroying  sea-banks,  or  works  on  any  river 

or  canal,  770.  550,  76. 
removing  the  piles  of  any  sea-bank,  or  obstructing  na- 
vigation of  river  or  canal,  770.  550«  77* 
19  G.  2.  c  22.,  770. 

penalty  for  filling  up  havens  by  ballast,  rubbish,  &c., 

770. 
owner,  &c.  of  vessel  wrecked  or  stranded,  not  to  remove 

^K^^g  or  tackle,  771. 
authority  of  justice,  77  i. 
provisions  for  clearing  harbour,  771. 
unloading  ballast  into  a  navigable  river,  771* 
54  G.  3.  c.\59.  k\. 

harbour  moorings  for  the  navy,  772. 
regulations  for  king's  moorings,  772. 

as  to  gunpowder,  772. 
letting  ballast  or  rubbish  go  into  ports,  &c.,  or  rivers, 

772,  773. 
how  ships  may  unlade  their  ballast,  773. 
raising  of  wrecked  vessels,  773« 
recovery  of  penalties,  773,  774,  775. 
form  of  conviction,  774. 
nolsance  by  obstructing,  &c.,  573. 
how  fa?  rivers  are  highways,  579. 
larceny  from  vessels  upon,  480. 
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RIVERS  AND  NAVIGATION  -^  continued. 

crituioal  jurisdiction  of  Admiralty  upon,  24<.     See  Admiralty 

Court. 
ROAD.     See  Highway. 
ROBBERY, 

what  it  18,  775.     See  also  475.  et  seq. 

property  must  be  taken  from  possession,  7T5.  776. 

what  is  sufficient  gaining  possession,  776. 
must  be  felonious  intent,  776. 
what  is  a  sufficient  taking  from  tlie  person,  776,  777. 
there  must  be  either  violence  or  putting  in  fear,  776. 

784. 
what  is  sufficient  Tiolence, 
776,  777-  78S. 
must  be  against  the  will*  776. 
what  is  sufficient  putting  in  fear,  777f  778. 
fear  after  taking  insufficient,  785. 
taking  money  to  desist  from  a  rape,  778. 
giving  to  a  mob,  or  a  rioter,  779* 
threats  of   injuring    character  by  charge   of 

crime,  781  — 75. 
threats  to  child  of  party  robbed,  785. 
groundless  fear  of  imprisonment,  785. 
necessary  averments  in  indictment  for,  786* 
punishment  of,  786. 
assault  with  intent  to  rob,  786.     See  also  475. 

decisions  on  repealed  acts  respect- 
ing, 787. 
principal  and  accessary  in,  789.    See  Accessary. 
what  shall  be  done  with  the  goods  of  which  a  person  is 

robbed,  789.    See  Restitution. 
form  of  indictment,  789* 

form  of  warrant  for  apprehending  robber  on  Iresh  suit,  859l 
ROCK ETS.     See  Firevoorks. 
ROGUES  AND  VAGABONDS.    See  Vagrants. 
ROMAN  CATHOLICS.    See  Popery. 
ROOTS, 

stealing,  454. 

maliciously  destroying  or  damaging,  552*     See  Addenda* 

p.  1017. 
ROPE-DANCERS, 

nuisance  by,  568. 
ROUT.    See  Riot. 

SABBATH.    See  General  Index,  Lords  Day. 
SACRILEGE, 

what  it  is,  790. 

punishment  of,  790. 

property,  how  laid  in  indictment,  790. 

punishment  of  death  for,   repealed.       Addenda*  p.  1090. 

See  Larceny  and  Burglary. 
SAILORS.     See  Seamen. 
SCOTLAND, 

offender  escaping  into  or  out  of|  955.  954* 
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SCOLD, 

comiDODy  indictment  of,  5G7- 

form  of,  638. 
punishment  of,  638. 
SEA  BANK, 

removing  piles  of,  damaging,  &c«,  770. 
SEAL, 

how  far  necessary  to  .a  warrant,  169.  165. 
SEAMEN.     See  AdmiraUy  Court  and  General  Index. 

false  assuming  names,  &c.  of,  to  obtain  priEe  money,  pay, 

&c,791. 
counterfeiting,  &c.  letters  of  attorney,  791. 

taking  false  oath  to  obtain  probate,  &'c.,  791. 
aiding  and  abetting  personation  of,  793. 
falsely  personating  relations  of,  794. 
false  certificate,  &c.,  to  obtain  priee  money,  794,  795. 
forcibly  hindering  from  working,  54« 

master  of  vessel  forcing  on  shore  or  leaving  one  of  his  crew 
abroad,  54.    See  also  stat*  5  &  6  fK.  4.  c.  19.    Addenda^ 

p.  1032. 
not  to  be  discharged  without  sanction  of  certain  function- 
aries.    Addenda,  p.  1032. 
nor  lefl  abroad  on  plea  of  incapacity,  &c.,  ibid. 
attempting  to  seduce  from  duty  or  to  mutiny,  929. 
summary  conviction   of,   for  committing  assaults   on   board 
merchantmen.    See  5  &  6  fT.  4.  c.  19.    Addtnda.  p.  1031. 
SEARCH  WARRANT, 
general,  not  good,  796. 
when  to  be  granted,  797. 
how  to  be  executed,  797,  798. 
form  and  direction  of,  797- 
return  of,  798. 

how  goods  and  party  to  be  disposed  of,  798. 
taking  other  articles  than  those  mentioned,  798> 

officer  taking  warrant  from  party  detaining  it,  798. 
SEDITION, 

seditious  meetings,  758.  et  seq. 
seditious  libels,  518.  et  sea.  * 

SEDUCING  SOLDIERS  OR  SAILORS, 

offences  respecting,  929. 
SELF-DEFENCE.     See  Homicide. 
SELF-MURDER.     See  Homicide. 
SENTENCE.     See  Judgment. 
SERVANTS.     See  General  Index. 

bow  far  master  allowed  to  beat,  51. 
master  beating  another  in  defence  of,  51. 
beating  another  in  defence  of  master,  51.     See  Assault. 
punishment  of,  for  stealing  his  master's  property,  799. 
embezzlements  by.     See  Embezzlement. 
SESSIONS  OF  THE  PEACE, 
what  they  are,  800. 

two  justices  must  be  present,  300. 

so  for  an  adjournment,  800. 
the  king  may  grant  a  commission  for  a  diatrict  excitisirely, 

800. 
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SESSIONS  OF  THE  PEACE— coii^ii^r. 
time  and  place  of  holding,  801 — 806. 

times  regulated  by  1  ^.  ^  c  70.,  802. 
4  &  5 fF.  4.  c.  47.  —appointing  two  justices  to  &t  sessions 

after  Epiphany,  808. 
when  a  sufficient  number  of  justices  do  not  appear,  80S. 
where  sessions  shall  be  holden,  805. 
difference  between  general,  quarter,  and  special,  804. 

adjourned  for  trial  of  prisoners,  804.  note  (a). 
in  what  cases  justices  for  counties  may  act  within  dty  being 

county  of  itself,  805,  806. 

in  places  having  exclusive  jarisdiction, 

806.   See  Vol.  I.  tit.  Corporatunut 

p.  894. 
mode  of  appointing,  and  who  shall  attend,  806 — 809. 
precept  by  two  justices  to  summon,  806. 
two  places  appointed  for  holding,  807* 
appointments  by  two  sets  of  justices  having  coocurreiit 

jurisdiction,  807> 
persons  who  are  bound  to  appear  there,  807, 808. 
freedom  of  access  to,  808* 

person  arrested  in  going  or  returning  may  be  dis- 
charged, 808»  809. 
who  shall  act  as  solicitor  or  attorney,  809* 
manner  of  proceeding  at,  809— ■817* 
proclamation,  809. 
calling  sheriff,  809. 
swearing  grand  jury,  809. 
acts  to  be  read,  809. 
charge  to  the  grand  jury,  809. 
lualifying  for  office,  809. 

tividing  the  court  under  59  G.  3.  c.  28.,  809»  810. 
regulations  for  apportionment  of  businesa^  810. 
over  what  offences  they  have  jurisdicticHi,  810 — 812. 
indictment  found  at,  may  be  tried  at  assizes,  812. 
course  of  trial  of  offences  at,  812 — 815. 
arraignment,  813. 

prisoner  not  to  be  in  fetters,  813. 
jury  called  over — challenged — counted— charged,  819. 
their  verdict,  813,  814,  815. 
special  verdict.     See  Addenda,  p.  1033. 
discharging  jury,  814.     See  Jury,  General  lodes. 
oath  of  bailiff  to  keep,  815. 
plea  of  guilty,  814. 

prisoner  standing  mute,  814.     See  Mute. 
pleas  by  prisoner,  814. 
prisoner's  counsel,  814. 
prohibition  of  publishing  proceedings,  815. 
power  to  fine,  815. 
trial  of  misdemeanors  and  traverses,  815,  816. 
entry  of  traverse  with  clerk  of  peace,  815. 

defendant  compromising  with  proseeutor,  816» 
pleading  guilty,  816. 
trial  of  appeals,  816,  817.    See  Vol.  I.  tit.  AppeaU^  p.  130. 
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SESSIONS  OF  THE  TEACE— continued, 
trial  of  appeals  —  continued. 
practice  as  to»  816$  817. 
errors  in  form  to  be  amended,  81  ?• 
povrer  to  adjourn,  819« 
power  and  duties  generally,  817-- 821. 
may  do  what  two  justices  may,  817. 
whether  they  may  issue  a  capias  utlagatum^  818. 

an  attachment,  818. 68. 
prospective  order  to  compensate  clerk  of  the  peace,  819. 
power  over  their  own  members,  820. 
whether  justices  punishable  for  what  they  do  at  sessions, 

82a 
judgments  of,  821. 

whether  sessions  can  refer  a  matter,  821* 
bills  of  exceptions,  821. 

justices  interested  cannot  vote  or  act,  821,  822. 
when  the  court  of  K.  B.  will  interfere  by  mandamus^  &c. 
to  correct,  822,  823,  824.  See  also  Addenda^  p.  lOSS. 
stating  a  special  case,  824. 

when  and  how  it  should  be  granted,  824. 
proceedings  on,  in  K.  B.    See  Addenda^  p.  1035* 
awarding  costs,  824—826. 
adjournments,  fees,  and  estreats,  826. 

of  local  jurisdictions,  826,' 827-    See  Municipal  Corporations 
Act,  Addenda^  p.  1036.  Vol.  I.  tit.  Corporatiom. 
what  constitutes  an  exclusive  jurisdiction,  827,  828. 
committal  of  prisoners  for  trial,  828,  829.  834,  835. 
where  bills  of  indictment  to  be  preferred  and  tried,  829 

—833. 

where  sentence  to  be  executed,  833. 

expenses  of  prosecutions,  835. 

.  grant  of  separate  court  of  quarter  sessions  to  boroughs, 

under  5  &  6  fK.  4.  c.  76.     See  Addenda^  p.  1036. 

recorder  and  justices  under  Municipal  Corporations 

Act,  ibid.  p.  1038. 
jurisdiction  of  county  justices,  ibid. 
of  the  central  criminal  court,  836 — 846. 

provisions  of  stat.  4  dr  5  fr.4.  c.  36.,  837 — 846. 
forms  relating  to,  847»  848. 

what  is  meant  by  **  next  sessions"  in  a  warrant,  41. 
SESSIONS  (PETTY  and  SPECIAL), 
statutes  authorizing,  848. 
regulating  divisions  of  counties  for  holding,  under  stat.  9  0. 4. 

c.  43.,  848^853. 
SHEEP.    See  Cattle^  and  General  Index. 
SHERIFF.  See  General  Index. 

his  duty  in  attending  the  assizes,  58. 

the  sessions,  807* 
liable  for  escape  suffered  by  bailiff,  189^ 
SHIPS.     See  Seamen— fVreck. 

setting  fire  to,  destroying,  or  damaging,  with  intent  to  pre- 
judice owner  or  insurer,  110,  111.  853f  854. 
.  maldo|p  false  signals  to,  854. 
-t\    impeding  wrecked  persons,  854. 
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SHIPS  —continued. 

setting  fire  to,  in  dock-yards,  &c«  855* 

cutting  away  or  defacing  buoys,  855* 

injuries  done  by  foreign  vessels  in  harbours,  Scc^  983.  ! 

offences  by  throfring  baiiast,  &c^  into  harbours  or  rivers,  770l 

77ib 

clearing  harbour  of,  when  stranded  or  wrecked,  771.  775. 

assaulting  captain,  to  prevent  defence  of,  53,  54. 

stealing  from,  480. 
SHOOTING.    See  Malicious  Injuries. 

with  intent  to  murder,  534. 

with  intent  to  maim,  &c.,  534. 

what  amounts  to  shooting,  535,  536*  5S7. 
what  are  **  loaded  fire-arms/  536.     Addenda,  p.  1015. 
SHOP,  I 

breaking  and  stealing  from,  479,  480. 
SHROUD, 

stealing,  467. 
SHRUBS, 

stealing,  543. 

maliciously  destroying  or  damaging,  551,  SS2» 
SLANDER.    SeeLiheL 

how  far  cognizable  by  justices,  856. 

of  a  magistrate,  856.    See  General  Index,  Justice. 

scandaium  magnatum,  856. 
SLAVE  TRADE, 

offences  relating  to,  857,  858. 
SMALL  POX, 

exposin)2:  child  infected  with,  indictment  for,  362.  576. 
SMUGGLING.     See  General  Index,  Excise  and  Customs. 

vessels  not  bringing  to,  when  required,  859. 

making  signals  to  smuggling  vessels,  859. 

three  or  more  armed  persons  assembled  to  assist  in  landing 

goods,  Ac,  86D. 
what  is  being  <<  armed,"  862,  863. 
what  is  **  assembling,"  863. 

shooting  at  vessel  or  boat  in  revenue  service,  or  at  officer  in 

execution  of  duty,  860. 

person  found  with  smuggled  goods  in  company  with  four,  or 

with  one  only  armed  or  disguised,  860. 

assaulting  revenue  officer,  861. 

trial  of  offences,  861,  862. 
SOCIETIES, 

unlawful,  753.  el  seq. 
SODOMY.     Sec  Buggery  and  Robbery. 
SOLDIERS.     See  General  Index,  Military  Law. 

endeavouring  to  seduce,  from  duty,  9^. 
SOLITARY  CONFINEMENT, 

when  sentence  of,  may  be  inflicted,  409. 
SPECIAL  SESSIONS, 

holding,  848.     See  also,  804. 
SPRING  GUNS,  MAN  TRAPS,  &c 

offences  relating  to  setting,  863,  864.  See  Vol.  II.  tit.  Game. 
SQUIBS.    SeeFirmorks. 
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STABBING, 

with  intent  to  murder,  &c.  534.     See  Malicious  Injuries* 
STAMPS, 

offences  relating  to  forged  dies,  and  fraudulent  using  of 

stamps,  269,  270. 
unstamped  receipt  not  evidence  to  support  charge  of  em- 
bezzlement, 274. 

STATUTES, 

criminal,  interpretation  of,  393. 

disobeying,  indictment  for,  36%  363.  364.     See  also  Intro- 
duction, Vol*  I. 
STEAM  ENGINES, 

nuisances  by,  639,  640. 
STOCK  (of  companies), 

frauds  relating  to,  864. 
STOCK  (public), 

personating  owner  of,  259. 

offences  relating  to  raising  the  price  of,  177. 
STOCKING-FRAMES, 

knitters  hiring  and  refusing  to  return,  865. 

selling  them,  865. 

maliciously  destroying,  &c.,  549. 
STOCKS.    See  Vol.  V. 
STOLEN  GOODS, 

receivers  of,  14.  et  seq*     See  Receivert. 

taking  rewards  for  return  of,  484. 

offering  for  pawn  or  sale,  485. 

restitution  of,  735.  et  sea. 

power  to  search  for,  under  7  &  8  G.  4-  c.  29.,  797- 

under  search  warrant,  796 — 798. 
STORES.     See  Wreck,  and  General  Index. 

stealing  or  embezzling  naval  or  military  stores,  866.  870. 

unlawfully  marking  with  the  king's  mark,  866,  867. 
having  in  possession,  &c.,  stores,  &c.,  marked  with  the  king's 

mark,  867,  868,  869.  871—873. 
trial  and  punishment  of  offences  relating  to,  867,  868. 
defacing  marks,  868,  869. 
sweeping  harbours  for  lost  stores,  869. 
burnmg  or  destroying,  869,  870.  HI. 

certificates  by  oflScers,  &c.  on  foreign  stations,  of  stores  sold 

by  them,  873. 
dealers  in  Marine  Stores  to  have  their  names  painted  on  their 

houses,  873. 
not  to  cut  up  cables,  873. 
to  keep  an  account  of  old  stores 
boughtbythero,  873,  874.  See 
also  977,  978.  990,  991. 

STRANGLING, 

attempt  to  murder  by,  534. 
STREET-WALKER,  934.     See  Vagrant. 
SUBORNATION  OF  PERJURY.     See  Perjury. 
SUFFOCATION, 

attempt  to  murder  by,  534. 

VOL.111.  4  b 
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SUICIDE, 

law  relating  to,  352.  et  seq.    See  Homicide* 
gaoler  suffering  prisoRer  to  commit,  189. 
SUNDAY.     See  General  Index,  Lord's  Day. 

arrest  on,  when  illegal,  111.  35* 
SURETY  FOB  THE  PEACE, 
what  it  is,  874. 

authority  of  justices  to  take,  874^ 
for  what  cause  to  be  granted,  874—876.     See  also  ^. 
at  whose  request  to  be  granted,  877- 

wife  against  husband,  876. 
against  whom  to  be  granted,  877« 
in  what  manner  to  be  granted,  877—879. 
how  warrant  to  be  superseded,  879. 
how  warrant  to  be  executed,  879—881. 
of  the  form  of  recognizance,  881,  882. 
to  appear  at  next  sessions,  881. 
what  is  next  sessions,  41. 
precedent  of  form,  898. 
how  recognizance  to  be  certified,  882. 
how  recognizance  forfeited,  882 — 884. 

how  proceeded  on  when  forfeited,  884* 
how  recognizance  discharged,  884,  885. 
SURETY  FOR  THE  GOOD  BEHAVIOUR, 
good  behaviour  includes  peace,  885. 
for  what  misbehaviour  to  be  required,  885 — 891 
power  of  justices  relating  to,  886* 
of  whom  it  may  be  required,  888 — 892^ 
power  of  one  justice,  889 — 892. 
great  caution  recommended,  894. 
for  what  it  shall  be  forfeited,  895.    See  also  887. 
forms,  896—900. 

of  complaint  to  require  surety,  896. 
of  warrants  thereon,  896,  897. 
of  commitments  for  want  of  sureties,  897,  898. 
of  recognizance  for  the  peace  or  good  behaviour,  899. 
of  liberate  and  supersedeas  on  sureties  found,  899,  900L 
SUSPICION, 

arresting  upon,  35« 
SWANS, 

stealing,  456. 

their  eggs,  456. 
SWEARING.    See  General  Index. 

THAMES, 

2  G.  S.  c*  28. — ^punishment  of  receivers  of  parts  of  cargoes 

of  ships  on,  17* 
THEFTBOTE, 

by  receiving  back  stolen  goods,  on  an  agreement  not  to  pro- 
secute, 7. 

definition  and  punishment  of,  216,  217. 
THREATS.     See  Surety  of  the  Peace. 

sending  threatening  letters,  503 — ^5C8. 

threatening  to  accuse  of  a  crime,  in  order  to  extort  raone^p  508 

demanding  money,  Ac^  with,  507. 
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THRESHING  MACHINES, 

maliciously  destroying  or  damaging,  550. 
TC^ENS, 

penalties  for  circulating,  in  payment^  155 — 159. 
false.     See  Cheats 
TRAINING, 

unlawful  assemblies  for  training  to  arms,  762,  76S. 
TRANSPORTATION, 

when  punishment  by  exile  first  introduced,  902. 
5  G.  4.  c.  84.,  901— 9L0. 

o£Eenders  adjudged  for  transportation,  to  be  transported 

under  this  act,  90S. 
H.  M.  may  appoint  places  of,  902. 
contracts  for  ships  for  conveyance,  902,  903,  904. 

sheriffs,  &c.  to  deliver  over  convicts  to  contractors, 

903. 
punishment  of  transports  misbehaving  on  voyage,  90S. 
governor  of  colony  to  have  property  in  service  of  convict, 

904* 
H.  M.  to  appoint  places  of  confinement  in  England, 

904. 
superintendents  therein,  905,  906,  907. 
employment  of  convicts  in  England,  905.- 
convicts  sentenced  in  courts  out  ef  the  U.  K.  to  trans- 
portation, 907. 
convicts  may  be  kept  to  hard  labour  in  common  gaol, 
and  removed  to  house  of  correction,  907,  908. 
time  of  imprisonment  to  be  deemed  part  of  term, 

908. 
offenders  may  be  carried  through  any  county  to  the  sea- 
port, 908. 
expenses  of  removal,  how  to  be  paid,  908. 
punishment  of  persons  found  at  large  before  expiration 

ofsentence,  908,  909. 
form  of  indictment,  909. 
evidence,  909. 
of  persons  rescuing  prisoners,  908. 
protecting  convicts  as  to  property  acquired  after  convic- 
tion, 909,  910. 
limitation,  &c.  of  actions  against  persons  executing  the 

act,  910. 
repeal  of  former  acts,  910,  911. 
\W.^.  c.39.»  911—914. 

regulations  as  to  receiving    convicts  at  the  different 

colonies,  912,  91 S. 
prohibiting  supply  of  spirits  to  convicts  under  sentence^ 

913. 
mode   of  proceeding  in  cases  of  mercy   extended  to 

capital  convicts,  913,  914. 
power  to  appoint  an  assistant  superintendent  at  places  of 

confinement  out  of  England,  914. 
2&S  ^.4.  C.62.,  914,915. 

no  governor  ta  remit  sentence  till  after  a  certain  period, 

914. 
4b  2 
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TRANSPORTATION  —con^wnaf- 
2  &  3  fF.  4.  c.  62.  —  continued. 

no  right  of  property,  Ac.  until  after  pardon  obtained,  915. 
4&5  fr.4.  C.67.,  915b 

punishment  of  death  for  returning  from,  repealed,  915. 
56  G.  S.  c.  63.,  915—917. 

enactments  as  to  confining  conYicts  sentenced  to  trans- 
portation, in  the  Milbank  Penitentiary,  915,  916. 
convicts  escaping  from,  915,  916. 
•f  soldiers  and  marines  under  sentence  of  courts  martial, 

916,  917. 
H.  M.  may  authorize  governor  of  Neto  South  Wales  to  remit 

sentences,  91^ 
decided  points  on  the  statutes  relating  to,  917 — 919. 
where  an  act  directs  transportation  generally,  917. 
evidence  of  time  when  transportation  begins,  917. 
evideace  of  conviction  and  identity  on  return  from  trans- 
portation, 917. 
what  is  '*  being  at  large,"*  so  as  to  be  liable  to  punish- 
ment, 918,  919i 
frame  of  indictment  for,  918. 
second  sentence  of  transportation,  918. 
proper  form  of  sentence  of,  919* 

sentence  bad  for  excess,  bad  in  toiOf  919. 
permission  from  governor  to  return  not  equivalent  to 

pardon,  919*    See  Pardon^ 
TRAVERSE, 

derivation  and  meaning  of  term,  920» 

form  of,  920. 

60  G.  3.  C.4.,  920—924. 

imparlances  on  misdemeanors  disallowed  in  K.  B^  922!. 

judgment  for  want  of  plea,  922. 
persons  m  custody,  or  held  to  bail,  twenty  days  before 
^  indictment  found,  shall  plead  and  be  tried,  922. 

where  indictment  found  at  prior  sessions,  923. 
certiorari,  922,  923. 

removal  of  trials  from  town  and  county  to  county 

at  large,  923. 
time  for  pleading  on  special  cause,  923. 
not  to  extend  to  quo  tuorraii/o,  or  bridge  or  highway 

prosecutions,  924. 
in  prosecutions  by  attorney-general,  copy  of  indictment 

to  be  delivered,  923. 
if  not  brought  to  trial  within  twelve  months,  court 

may  make  an  order,  923,  924. 
decisions  as  to  what  traverses  are  within  the  act,  924. 
mode  of  trial  of,  at  sessions,  815. 
TREASON, 

meaning  of  the  word,  924. 
power  of  justices,  924* 
bail,  924. 
by  statute,  925. 

words  alone  not  an  overt  act,  925,  926. 
when  writings  are,  926. 
other  offences  formerly  made  treason,  926- 


INDEX.  1109 

TREASON  —  continued. 
no  accessaries  in,  1.  926. 

but  principals  in  first  degree  ought  to  be 
tried  before  those  in  second^  1* 
limitation  of  prosecution,  926,  927* 
of  the  trial  and  proceedings  relating  thereto,  927* 

evidence,  927,  928. 
the  judgment,  928. 

forfeiture,  928,  929.     See  Attainder. 
treason  by  36  G.  3.  c.  7.»  929- 

made  perpetual  by  57  G.  3.  c.  6*,  929. 
endeavouring  to  seduce  soldiers  and  sailors  to  mutiny,  Sec. 

929,  930. 
petit  treason,  930,  931. 

to  be  treated  as  murder,  9  G.  4.  c.  31.,  930. 
misprision  of,  931. 
misprision  of  treason,  930. 
TREES, 

steiding,  453. 
setting  fire  to,  1 10. 

maliciously  destroying  or  damaging,  551* 
what  amounts  to,  558,  559* 
TRESPASSES, 

when  indictable,  931. 
malicious.     See  Malicious  Injuries. 
TRIAL.     See  Indictment  — Sessions  —  Arraignment. 
of  ofiences  at  quarter  sessions,  812 — 815. 
of  traverses  at  quarter  sessions,  815. 

when  party  must  plead  forthwith,  and  when  he  may  traverse, 

922.  et  seq.    See  Traverse. 
by  his  peers,  an  Englishman's  birthright,  894w 
TRINITY, 

denying,  81. 
TUMBREL, 

punishment  of,  668. 
TURNIPS, 

stealing,  454. 

maliciously  destroying  or  damaging,  552. 
TURNPIKE, 

house,  or  gate,  maliciously  damaging,  550,  551. 

UNDERWOOD, 

stealing,  453,  454. 

maliciously  destroying  or  damaging,  551. 

setting  fire  to,  1 10. 
UNDERWRITERS, 

causing  wrecks,  to  defraud,  989. 
UNKNOWN  PERSONS, 

stealing  property  of,  466. 
UNLAWFUL  GAMES.     See  Gaming. 

VAGRANTS, 

former  provisions  respecting  rogues,  &c.  repealed,  932* 
such  parts  of  32  G.  3.  as  give  power  of  passing  convicts  on 

discharge  from  prison,  repealed,  932. 
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VAGRANTS— con/i«ii«f- 

of  idle  and  disorderly  persons,  933 — 935. 
who  to  be  deemed,  933,  934. 
punishment  of,  by  commitment,  935- 
form  of  warrant,  935. 
rogues  and  vagabonds,  935f  936. 
who  to  be  deemed,  936,  937. 
punishment  of,  936. 
incorrigible  rogues,  936,  937* 
who  to  be  deemed,  936,  937. 
punishment  of,  937* 
apprehending,  937)  938. 

any  person  may  apprehend  offenders,  937. 
penalty  on  constables,  &c.  neglecting  duty,  937 
on  fresh  pursuit,  what  constitutes,  937,  958. 
power  of  justices  out  of  sessions,  938. 

may  issue  warrant  to  apprehend  suspected  pertontt  998. 
all  vagrants  to  be  searched,  and   trunks,   bundles,  &c. 

inspected,  938. 
effects  found  to  be  sold  towards  expenses,  938. 
binding  over  persons  to  prosecute  vagrants  at  sessions, 

938. 
power  of  sessions  to  allow  expenses,  939. 
proceedings  at  sessions,  939. 

punishment  of  incorrigible  rogues,  939. 
duties  of  constables  and  peace  officers,  940. 
penalties  for  neglect  of  duties,  940* 
expenses  of  prosecution,  940. 
power  to  search  lodging-houses,  94K 
certificates  to  ask  alms,  941. 

visiting  justices  may  grant  certificates  to  enable  persons 
discharged  from  prison  to  receive  alms  on  their  route, 

941. 
punishment  for  loitering  or  deviating,  941* 
justices  not  to  grant,  except   to  soldiers  and  sailors, 

941. 
others  asking  alms  to  be  deemed  rogues  and  vaga- 
bonds, 941. 
form  of  conviction,  942. 

conviction  to  be  transmitted  to  sessions,  942. 
copy  evidence,  942. 
appeal,  942,  943. 

actions,  limitations,  treble  costs,  &c.,  943. 
removal  of  convicts  to  their  settlements,  943. 
general  saving,  943. 

persons  committing  offences  under  former  acts  to  be 

punished  under  5  G.  4.,  942- 
exemptions  from  vagrant  law,  943. 
forms,  944     916 
gynsies,  185. 
VEGETABLES, 
stealing,  454. 

maliciously  destroying  or  damaging,  552. 
VENIRE, 

process  of^  715 
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VENISON, 

offences  relating  to,  298,  299. 
VENUE.     See  Indictment. 
VESSELS.     See  Ships. 

stealing  from,  480. 
VILLAINOUS  JUDGMENT, 

what  it  is,  181. 
VITRIOL, 

throwing  into  the  face,  not  a  wounding  within  Lord  Lans' 

dotone'B  Act,  Addenda,  p.  1116. 
VOLUNTARY  ESCAPE.    See  Escape. 

WAD, 

stealing,  452. 
WAGERS.    See  Gaming. 
WAGES, 

conspiracies  respecting,  176 
WARRANT, 

arrest  without,  38.     See  Arrest, 

by  justice,  viewing  a  felony  or  breach  of  peace,  947. 
without  writing,  in  what  case,  947. 
for  what  causes  a  warrant  may  be  granted,  947. 
in  cases  of  libel,  948. 
where  a  summons  is  more  proper,  947. 
general  warrant  bad,  947. 

may  issue  to  bring  party  before  any  justice  of  the  county,  951. 
what  is  to  be  done  previously  to  granting  it,  947. 
how  long  it  continues  in  force,  952. 
how  far  grantable  on  suspicion,  948. 
form  thereof,  949—952. 

altering  a  warrant,  951. 
must  be  under  seal,  951. 

must  be  drawn  up  at  the  time  when  granted,  952. 
signed  in  blank,  but  filled  up  before  executed,  952. 
addressed  to  several,  952.     See  also  38. 
endorsement  into  another  county,  952 — 958. 

offenders  escaping  out  of  one  of  the  United  Kingdoms 

into  another,  953—956. 
service  of  subpoena  in  such  cases,  956. 
execution  of,  by  const^le,  39.  949.  note  (a).     See  jfrrest  / 

and  General  Index,  Constable. 
any  one  except  the  party  may  execute  it,  S8. 
whether  constable  need  shew  it,  45,  46. 
returning,  47. 

constable  ought  not  to  part  with,  45. 
of  commitment.     See  Commitment. 
to  search  for  stolen  goods.     See  Search^toarrant. 
WARREN, 

killing  hares  or  conies  in,  299. 
WATCHMAN.     See  General  Index,  Watching  and  Lighting. 
his  authority  to  arrest,  38,  39. 
what  is  to  be  done  after,  47* 
WAY.     See  Highwav. 

WEIGHTS  AND  MEASURES.    See  General  Index, 
selling  short,  129* 
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WHIPPING, 

of  females,  abolished,  965. 

WIFE, 

woman  marrying  pending  an  action,  957* 
committing  offences,  957 — 959. 

in  her  husband's  presence,  957, 958, 959.      See  also  451* 
not  answerable  for  husband's  breach  of  duty,  957. 
not  an  accessary  in  receiving  her  husband,  being  guiltj 

of  a  felony,  958. 
cannot  be  accessary  after  the  fact  to  her  husband, 

though  she  may  before,  7. 
receiving  a  felon  without  husband's  knowledge,  may 

be  accessary,  7* 
aliteTf  where  she  and  husband  both  receive,  7. 
keeping  a  bawdy-house  or  gaming-house,  958. 
may  be  indicted  separately,  958. 

husband  to  be  joined  as  to  a  penalty,  958. 
stealing  husband's  goods,  450,  960. 
goods  of  husband's  bailee,  959. 
carrying  her  away  with  the  husband's  ^oods,  959. 
stealing  by  her  paramour,  she  assisting,  960. 
guilty  of  forcible  entry,  960. 
guilty  of  slander,  trespass,  or  assault,  960. 

taking  in  execution  for,  961. 
receiving  stolen  goods,  how  far  husband  liable,  961. 
ffuilty  or  conspiracy  with  her  husband,  961. 
killing  her  husband,  961  • 
woman  servant  marrying,  961. 
wife  hiring  to  be  a  servant,  961 

evidence  for  or  against  her  husband,  961,  962.    See  Vol.  I. 

tit.  Evidence, 
may  demand  surety  for  the  peace  against  her  husband, 

961,  962. 
habeas  corpus  against  husband  for  ill-treatment  of  wife,  962. 
husband  and  wife  agreeing  to  live  separate,  habeas  corpus  for 

husband,  962. 
selling  wives,  962. 

cannot  be  bound  by  recognizance,  962. 
may  surrender  a  lease  for  renewal,  962. 
husband  not  liable  to  her  debts  after  her  death,  962. 

when  not  liable  to  her  debts  incurred  during 

marriage,  963. 
WILL, 

fraudulently  destroying  or  concealing,  458. 
WITCHCRAFT, 

prosecution  for,  abolished,  963. 
J)unishment  for  pretending  to,  963. 
WITNESSES.     See  Vol.  V.  tit  Evidence. 

making   depositions  before   committing  justices    &c.    197. 

et  seq.   See  EsuuiinaHom* 
binding  over,  to  appear  at  trial,  206,  207.    See  Examination. 
subpoenas  in  different  parts  of  the  U.  K.,  956. 
WOLFSHEAD, 
what,  714. 


INDEX.  1113 

WOMAN.     See  Wife— Polygamy— Rape. 
forcing  a  woman  to  enter  into  a  bond,  96S. 
forcible  abduction  of,  964,  965. 
no  suit  to  compel  marriage  of,  965. 
peeresses,  how  to  be  tried,  965. 
judgment  against,  in  treason  and  felony,  965. 
plea  of  pregnancy,  965. 
sentence  of  whipping  not  to  be  awarded,  965. 
attending  the  torn  and  leet,  966. 
serving  the  office  of  constable  or  overseer,  966. 
WOOD, 

former  statutes  respecting,  repealed,  966. 
7  &  8  G.  4..  c.  SO.,  966. 

destroying  or  damaging,  551 . 
setting  fire  to,  966.  1 10. 
7  &  8  G.  4.  c.  29.,  453. 
stealing,  453,  454. 
penalties  on  damaging  trees  in  Alice  Holt,  966* 

in  Woolmer  Forest,  967. 
forfeiture  for  destroying  fences  put  up  under  Inclosure  Acts,  967. 
WOUNDING, 

what  amounts  to,  within  Lord  Lansdotone's  Act,  542. 
not  throwing  vitriol.     See  Addenda^  p.  1016. 
WRECK, 

what  is  a  wreck  of  the  sea,  in  legal  understanding,  968. 

Jetsam^/lotsam,  and  ligan,  968. 
to  whom  it  belongs,  969. 

whether  seiain^p  be  a  felony  at  common  law,  969. 
assisting  ships  m  distress,  969 — 971. 
12  Ann.  st.2.  c.  18.,  969. 

justices,  &c.  to  summon  assistance,  969. 

penalty  for  refusing  assist- 
ance, 969. 
to  provide  for  care  of  goods  wrecked,  971- 
penalty  on  persons  entering  ship  without  leave,  im- 
peding the  saving,  &c.  970. 
provision  for  payment  of  salvage,  971* 
officer  of  customs  abusing  his  trust,  985. 
lord  of  manor's  claims  not  to  be  prejudiced,  985. 
26  G.  2.  c.  19.9  969. 

justices  to  call  a  meeting  in  aid,  969. 

any  justice  may  take  the  po9se  comiiahtSf  970. 
who  shall  give  orders  to  save,  970. 
salvage,  as  to  persons  not  employed  under  the  au- 
thorities, 971. 
reward   to  persons  discovering  goods  wrongfully 

bought,  &c.  985. 
(r  examination  on  oath  of  persons  belonging  to  the 
-^^  vessel,  &c.  985. 

1  &  2  G.  4.  c.  75.,  971—985. 

where  pilots  and  others  are  to  deposit  anchors,  &c.  and 
other  parted  ships'  materials  and  goods,  972. 
penalty  for  concealing  them,  972. 
^^ort  of  goods  deposited,  973. 
fees  for  report,  976. 

VOL  III.  4  c 
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WRECK  — continued. 

1  5c  2  G.  4.  c.  75.  —  continued. 

where  pilots  and  others  are  to  deposit  anchociy  &c  —  eon* 

iimied. 
seizure  of  goods  not  deposited,  973* 
disposal  of  goods  reported  and  not  claimed,  973* 
adjustment  by  justices  of  differences  between  ownenand 

salmon,  974,  975. 
of  remuneration  for  services  to  ships  in  distress,  974* 
cutting  away  or  defacing  buoys,  &c.  felony^  975. 988. 
fraudulently  purchasing  or  receiving  anchors,  cables,  &c. 

975,976. 
pilots  selling  or  disposing  of,  977* 
dealers  in  marine  stores  to  have  their  names  painted 

on  their  store«houses,  977. 
to  keep  an  account  of  old  atores  bought  by 

them,  977. 
to  permit  inspection,  978.  ■*  - 

to  advertise  before  cutting  up  cordage,  978. 
manufacturers  of  anchors  to  place  marks  on  them,  978, 

979. 
form  of  conviction  under  this  Act,  979. 
appeal  from  conviction,  979. 
inhabitants  competent,  980. 
offences  under  this  Act,  where  to  be  tried,  960. 
reservation  of  rights  of  Trinity-house,  &c.  980. 
lords  of  manors  not  to  claim  wrecks  till  report  mode,  981* 
perishable  goods  may  be  sold  by  consent  of  justices, 

981. 
goods  saved  to  be  forwarded  to  original  destination,  982. 
carriages  may  pass  over  adjacent  lands  in  order  to  save, 

&c.,  982. 
jurisdiction  as  to  salvage,  983. 

in  case  of  damage  done  by  foreign  vessel  in  harbour,  any 
of  the  judges  may  cause  her  to  be  arrested  until 
owners,  &c.  shall  undertake  to  appear,  983. 
penalties,  how  recoverable,  983. 
adjustment  and  payment  of  salvage,  983. 

where  salvors  have  acted  without  authority  from 

[  officers  of  customs,  ftc.  993. 

48  G.  3.  c.  130. — pilot,  &c.  committing  act  tending  to  wreck 

of  ship,  989. 
3  G.  ].  c.  13.  —  salvage  adjusted  by  lord  warden  of  Cinque 

Ports,  985. 
1  &  2  G.  4.  c.  76.  (Cinque  Ports  Act),  986.  et  seq. 

lord   warden    to    appoint  commissioners  to  determine 

differences  as  to  salvage,  98&> 
commissioners'  power,  986. 
their  pay,  987. 

not  to  act  where  residenty  987* 
their  oath,  987. 

appeal  from  their  decision,  987,  988. 
cutting  away  or  defacing  buoys,  felony,  988. 
depositing  anchors,   wrecked  merchandise,  and  ships' 

stores,  988,  989- 
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1  &  2  G.  4.  c.  76.  —  continued. 

depositing  anchors,  &c.  -^  continued. 
selling  or  defacing  marks  on,  988,  989* 
seizing,  if  concealed,  &c.  989. 
ptinishnient  of  receivers,  989. 
regulations  as  to  dealers  in  marine  stores,  990,  991. 
penalties  under  act,  how  to  be  levied,  991. 
mhabitants  competent  witnesses,  991. 
lord  warden  and  his  deputies,  &c.  to  have  like  power 

as  justices,  991. 
manner  of  issuing  commissions  for  punishment  of  offences, 

agreeably  to  28  H.  8.  c.  15.,  991»  992. 
reienration  of  rights  of  Admiralty,  Trinity-house,  &c. 

992. 
boundaries  of  jurisdiction  of  Cinque  Ports,  992. 
adjustment  of  salvage  under  13  Ann.  c.  18.,  998. 
7^8  G.^.c.  29.,  994*,  995. 

plundering  any  part  of  the  tackle  or  cargo  of  a  ship- 
wrecked vessel,  capital  felony,  994*»  995. 
persons  in  possession  of  shipwrecked  goods  not  giving  a 

satisfactory  account,  995. 
persons  offering  shipwrecked  goods  for  sale,  995. 
7  &  8  G.  4.  c.  30.,  995. 

exhibiting  false  signals  to  a  ship,  or  destroying  a  ship- 
wrecked vessel  or  cargo,  capital  felony,  995. 
9  G.4.  C.3].,  996. 

assaults  on  officers  endeavouring  to  save  shipwrecked 

property,  996.     See  also  54. 
form  of  Order  and  Award  for  wreck,  pursuant  to  1  &  2  G.  4. 

c*75.,  996. 
of  bail  upon  appeal  against  award  of  salvage,  994. 
as  to  the  burial  of  dead  bodies  cast  ashore,  see  General  Index, 

Burial. 
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ERRATA  ET  CORRIGENDA. 

Vox.  IIL 

Pam  435.  line  1 1.  from  bottom,  for  «  R.  ▼.  IfodUbtf**  xMd  «<  Jt.  v.  JtfaieUMBi.*' 
506.  Hm  S.  for  «  7  &  6  O.  4.  a  64.  $  IS."  rciid  *'7  G.  4w*' 

1007.  tine  1.  for   «  In  m  caie  of  forgery*'  read  **  In  mease  not  atrictly  of 
forgciy,  but  a  crime  of  an  analogous  dcscriptioa.** 

ML  line  16.  from  the  bottom,  after  *'  were  bad*'  suljoin  the  following 
note :  •*  The  decision  of  the  judges  was,  that  these  counts  were  bad 
on  account  of  the  imperfcctioin  of  the  timnalation  as  above  objected. 
A  migority  of  the  judges  also  thought  them  bad  bocansey^  mmUm 
of  the  notes  were  sewed  with  thread  to  the  indictment ;  but  they  came 
to  no  regular  decision  upon  that  point.'* 
lOOS.  at  the  bottom,  subjoin  •'  With  reference  to  the  point  that  after  verdict 
an  indictment  shall  be  sufficient  under  7  O.  4.  &  64.  f  SI.  if  it 
describe  the  olEtoce  in  the  words  of  the  stat.,ii  having  been  noticed 
that  in  the  above  cases  the  objections  were  taken  during  the  trial, 
and  before  anj  verdict  was  given,  it  was  h^  that  if  an  ofience  cre- 
ated by  Stat,  be  described  in  the  indictment  in  the  words  of  the  stat., 
and  the  description  be  such  as  would  not  be  sufficient  according  to 
the  general  rules  applicable  to  indictments,  the  prisoner  may  de- 
mur to  the  .indictment^  but^  unkm  be  demurs,  he  cannot  after 
issue  is  joined  on  the  plea  of  not  guilty,  and  the  trial  has  begun, 
take  any  objection  as  to  the  legal  description  of  the  oflenoe  in  the 
iodictment,  if  it  be  described  in  the  words  of  the  stat. ;  and  if 
such  an  objection  be  taken,  the  judge  ought  not  to  allow  it,  for  that 
is  in  the  nature  of  an  objection  taken  in  arrest  of  judgment,  which,  if 
the  indictment  be  for  an  offence  created  by  stat.,  and  in  the  vrords  of 
the  stat,  cannot  be  taken  under  the  circumstances  stated  in  the 
latter  part  of  the  81st  section  of  7  G,  4.  c.  64." 


